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Introduction



As a litigator who practiced for more than a decade in federal and state courts across the country, I’ve long been aware of the inequities that pervade the American justice system. The rich enjoy superior legal representation and therefore much better prospects for success in court than the poor. The powerful are treated with far more deference by judges than the powerless. The same cultural, socioeconomic, and demographic biases that plague society generally also infect the legal process. Few people who have had any interaction with the justice system would dispute this.

Still, only when I began regularly writing about politics did I realize that the problem extends well beyond such inequities. The issue isn’t just that those with political influence and financial power have some advantages in our judicial system. It is much worse than that. Those with political and financial clout are routinely allowed to break the law with no legal repercussions whatsoever. Often they need not even exploit their access to superior lawyers because they don’t see the inside of a courtroom in the first place—not even when they get caught in the most egregious criminality. The criminal justice system is now almost exclusively reserved for ordinary Americans, who are routinely subjected to harsh punishments even for the pettiest of offenses.

The wiretapping scandal of 2005 provides a perfect illustration. In December of that year, the New York Times revealed that officials in George W. Bush’s administration were eavesdropping on Americans’ telephone calls and e-mails without warrants or judicial oversight: a felony punishable by up to five years in prison and a ten-thousand-dollar fine for each offense. The lawbreaking could not have been clearer, yet virtually nobody in the political and media class was willing to call those acts “criminal,” much less to demand legal investigations or prosecutions.

This was a depressingly familiar pattern for several decades and became particularly pronounced over the last one. America’s political and business establishment presided over a series of extraordinary crimes that brought the United States political disgrace and financial ruin: the creation of a global torture regime; the systematic plundering by Wall Street, leading to the 2008 economic crisis; the serial obstruction of justice by high-ranking political officials; the fraudulent home foreclosures by the nation’s largest banks. Yet in almost every instance, the perpetrators were shielded from any legal consequences. As these events clearly demonstrate, America’s political culture not only provides strategic advantages in the legal system to political and financial elites, but now actually grants them immunity when they knowingly break the law. This license—awarded by the same political class that created the world’s largest and most merciless prison state for its poorest and most powerless citizens—represents not just a departure from the rule of law but a fundamental repudiation of it.

[image: image]

The central principle of America’s founding was that the rule of law would be the prime equalizing force, the ultimate guardian of justice. The founders considered vast inequality in every other realm to be inevitable and even desirable. Some would be rich, and many would be poor. Some would acquire great power, and many would live their entire lives virtually powerless. A small number of individuals would be naturally endowed with unique and extraordinary talents, while most people, by definition, would be ordinary. Due to those unavoidable circumstances, the American conception of liberty was not only consistent with, but premised on, the inevitability of outcome inequality—the success of some people, the failure of others.

The one exception was the rule of law. When it came to the law, no inequality was tolerable. Law was understood to be the sine qua non ensuring fairness, a level playing field, and a universal set of rules. It was the nonnegotiable prerequisite that made all other forms of inequality acceptable. Only if everyone was bound to the same rules would outcome inequality be justifiable.

So central is this founding principle that most Americans absorb it by osmosis via numerous clichés: All are equal before the law. Justice is blind. No man is above the law. We are, in the words of John Adams, “a nation of laws, not men.” For Adams, either the law is supreme in all cases, or the arbitrary will of rulers is. Adams and the other founders viewed the preeminence of law over individuals—all individuals—as the only protection against the tyranny that American colonists had launched a revolution to abolish. For that reason, American political liberty was always inextricably bound to the notion that law reigns supreme.

It would be difficult to overstate the essential place of the rule of law in the American political tradition. A principal grievance against King George III was his unilateral power to vest in himself and those he favored the right to act outside of the law. The goal of the American Revolution was to replace this arbitrary will of the monarch with unbending equal application of law to everyone. “Where, say some, is the King of America?” Thomas Paine, the great American revolutionary, asked in his 1776 pamphlet Common Sense. His answer:


Let a crown be placed thereon, by which the world may know, that so far as we approve of monarchy, that in America the Law is King. For as in absolute governments the King is law, so in free countries the law ought to be King; and there ought to be no other.



Alexander Hamilton did not often see eye to eye with Paine, but on this he heartily agreed. “The instruments by which [government] must act are either the AUTHORITY of the laws or FORCE,” he wrote in 1794. “If the first be destroyed, the last must be substituted; and where this becomes the ordinary instrument of government there is an end to liberty!” Like Paine and Hamilton, Adams, in his 1776 Thoughts on Government, put the rule of law at the top of his list of core principles for a free and legitimate government: “The very definition of a republic is ‘an empire of laws, and not of men.’…Good government is an empire of laws.”

That last line may at first glance appear simple and even trite, but it contains a critical insight. The supremacy of law is not just one among many instruments of good government; it is good government itself. The converse is equally true: in the absence of the rule of law, good government cannot be said to exist.


To be sure, there may be exceptional situations where the rule of men might produce better outcomes than the rule of law. A truly magnanimous tyrant, a benevolent dictator, might conceivably lead to more positive results than a regime of unjust laws rigidly applied. Historians can point to emperors who exercised absolute power while advancing the interests of their subjects and the territories they ruled. Nevertheless, such societies should not be confused with “good government,” dependent as they are on the fortuitous emergence of an unrestrained leader who is both well-intentioned and relatively immune from the corrupting effects of power (and, even less plausibly, immune from the absolutely corrupting effects of absolute power). A country that prospers by vesting absolute power in a leader who happens to be benevolent could just as easily come under the control of a malevolent leader the next time around. And when that happens, as at some point it surely will, a society without the rule of law will have no means of redress short of violent revolution.

What’s more, even the most well-intentioned leader will eventually abuse his power if he is not constrained by law. Indeed, and somewhat paradoxically, a ruler’s belief in his own virtue actually renders abuses of power more likely, since he can rationalize all manner of arbitrary and capricious measures: I am good and doing this for good ends, and it is therefore justifiable. Power exercised corruptly inevitably degrades and destroys even genuinely benevolent intent.

The founders understood that magnanimity is very rarely an enduring safeguard against the corrupting influences of power, and because they understood this, they insisted on the rule of law as the only effective weapon against such temptations. “Why has government been instituted at all?” Hamilton asked in Federalist 15. “Because the passions of men will not conform to the dictates of reason and justice without constraint.” Thomas Jefferson wrote in 1798: “In questions of power, then, let no more be heard of confidence in man, but bind him down from mischief by the chains of the Constitution.” Adams, in 1772, put it this way: “There is danger from all men. The only maxim of a free government ought to be to trust no man living with power to endanger the public liberty.” Four years later, his wife, Abigail, memorably echoed the same sentiment in a letter to him: “Remember, all men would be tyrants if they could.”

The rule of law does not guarantee good government: an empire of unjust laws can be as tyrannical as an empire of men, perhaps even more so. But though the rule of law is not sufficient by itself to ensure a just and free society, it’s absolutely necessary for it. For that reason, a nation that renounces the rule of law has rendered tyranny not only likely but inevitable.

The fundamental requirement of the rule of law is equality: the uniform application of a set of preexisting rules to everyone, including the rulers. But like the term rule of law, equality under the law has become merely a platitude, a phrase recited without much appreciation of its significance. Everyone claims to believe in it, but hardly anyone remembers what it means. And yet the demand that all be treated equally under the law was no secondary concept to the founding of the United States, but its crux, and it is not difficult to understand why.

What the founders feared most was that a centralized federal government would unwittingly replicate the abuses they had suffered under the king. Unless aggressively constrained, a federal government could erode every precept of liberty that they were attempting to enshrine. It could forcibly override local rule, obliterate self-governance, and, through its sheer weight, transgress every limit. Preventing the government from succumbing to the temptations inherent in its power was the founders’ central concern when they were creating the Constitution.

Of course, the law itself also wields tremendous power. The legal system’s reach is unparalleled: it can deprive a person of property, liberty, even life. It may compel people to transfer their material goods to others, block them from engaging in planned actions, destroy their reputations, consign them to cages, or even inject lethal chemicals into their veins. Unequal application of the law is thus not merely unjust in theory but devastating in practice. When the law is wielded only against the powerless, it ceases to be a safeguard against injustice and becomes the primary tool of oppression. Unjust acts perpetrated in defiance of the law are relatively easy to fight against, but unjust acts perpetrated under cover of law are much harder to challenge. Thus, not only does unequal application of law result in the loss of something good and necessary; it becomes a potent means for entrenching and protecting exactly that which law is designed to prevent.

In his 1795 essay Dissertations on First Principles of Government, Paine thus insisted that “the true and only true basis of representative government” is equal application of law to all citizens: rich and poor, strong and weak, powerful and powerless, landowner and tenant. Without equal application of the laws, Benjamin Franklin warned in his 1774 Emblematical Representations, society would fracture into two tiers: the “favored” and the “oppressed.” The result, he said, would be “great and violent jealousies and animosities” between these classes, and a “total separation of affections, interests, political obligations, and all manner of connections, by which the whole state is weakened.”


Revealingly, the central function of the Constitution as law—the supreme law—was to impose limitations not on the behavior of ordinary citizens but on the federal government itself. The government, and those who ran it, were not placed outside the law, but expressly targeted by it. Indeed, the Bill of Rights is little more than a description of the lines that the most powerful political officials are barred from crossing, even if they have the power to do so and even when the majority of citizens might wish them to do so.

The vital aim of law, then, was to ensure that the powerful were subjected to its dictates on equal terms with the powerless. As Jefferson put it in an April 16, 1784, letter to George Washington, the foundation on which any constitution must rest is “the denial of every preeminence.” In his 1786 Answers to Monsieur de Meusnier’s Questions, Jefferson argued that the essence of America was that “the poorest laborer stood on equal ground with the wealthiest millionaire, and generally on a more favored one whenever their rights seem to jar.” Even Hamilton, who made no attempt to conceal his belief in a strong executive, argued in Federalist 71 that the president had to be “subordinate to the laws.” The notion of law simply makes no sense, and has no good purpose, unless all are bound by its dictates.

The dangers of abandoning this principle were well recognized. In Federalist 57, James Madison emphasized that equal application of the law to political elites was a prerequisite for a free and cohesive society (“one of the strongest bonds by which human policy can connect the rulers and the people together”), and warned that in its absence “every government degenerates into tyranny.” Perhaps most tellingly of all, the founder who was the least philosophically inclined but the most practiced in the exigencies of governance—George Washington—vowed, in a letter written in December 1795, that there would never be immunity for wrongdoing by high government officials on his watch: “The executive branch of this government never has, nor will suffer, while I preside, any improper conduct of its officers to escape with impunity.”

What the founders recognized was that unless the law were applied equally, subjecting all citizens to its mandates, the Constitution would simply consist of a set of guidelines or suggestions, compliance being optional. In view of that danger, equal enforcement was embedded in formal American jurisprudence from early on as the linchpin of the rule of law. The seminal 1803 Supreme Court case Marbury v. Madison is widely remembered for having established the foundation for how the U.S. government functions: Congress enacts laws, the president executes them, and the courts “say what the law is.” But the Supreme Court’s ruling was just as meaningful for what it signaled about how the principle of equality under the law would work in practice. The central dispute in Marbury was whether the courts had the authority to subject officials in the executive branch to their rulings—that is, whether officials who violated the law could be compelled to submit to judicial decrees. The court’s unanimous decision announced that the judicial branch had not only the right but the duty to enforce the law on all citizens, including high-level officials in the executive branch. “The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws,” the chief justice wrote.

What makes the founders’ insistence on equality under the law all the more striking is that none believed in equality as a general proposition. Indeed, the opposite is true: they considered inequality on every level, other than in law, to be the natural, inevitable, and just state of affairs. Even Jefferson, one of the most egalitarian of the founders, held that there was “a natural aristocracy” among men, based on “virtue and talents.” And he saw its existence as not only inevitable but desirable: “The natural aristocracy I consider as the most precious gift of nature for the instruction, the trusts, and government of society.” Similarly, for Adams, inequality was both inevitable and natural, even divinely ordained: “It already appears, that there must be in every society of men superiors and inferiors, because God has laid in the constitution and course of nature the foundations of the distinction.” Yet the founders concurred that nothing constituted a greater threat to the Republic than to allow this inequality of wealth or political power to determine the treatment of citizens before the law. In particular, they disdained superior and inferior positions imposed by the state rather than determined by merit. Paine, for instance, loathed inherited titles on the ground that they doled out rewards based on assigned status rather unrelated to entitlement. He declared:


Nature is often giving to the world some extraordinary men who arrive at fame by merit and universal consent, such as Aristotle, Socrates, Plato, etc. They were truly great or noble. But when government sets up a manufactory of nobles, it is as absurd as if she undertook to manufacture wise men. Her nobles are all counterfeits.



To Paine, a system of legally enforced inequality would enable the elite to exploit the law to entrench unearned prerogatives or shield ill-gotten gains. And those counterfeit nobles would turn the law into a tool to promote and protect injustice rather than to correct it. Though Paine’s liveliest polemics were devoted to scorning the accumulation of wealth, he had no quarrel with income inequality provided that there was no such inequality under law. The rich could buy what they desired, dress and eat as they wished, and wallow in the most effete comforts and luxuries. But the law was the one realm where their money and property would count for nothing.

 

One point is vital to acknowledge: like all of the other principles espoused by the founders, equality under the law was not always observed in practice. Indeed, it was often violently breached from the very beginning of the Republic. Slavery, the dispossession of Native Americans, the denial of voting rights to women, and the granting of superior legal rights to property owners are a few of the most glaring deviations.

But even when the principle of equal treatment was betrayed, American leaders in every era have emphatically affirmed it, not so much out of hypocrisy as out of aspiration. Indeed, for those who were devoted to justice, the persistence of inequality was precisely what made equality before the law so imperative. Over time, this principle would provide the road map for eradicating injustice. It was the impetus for the abolition of slavery; the enactment of the Fourteenth Amendment, with its overarching guarantee of “equal protection of the laws”; the enfranchisement and empowerment of women; the civil rights movement; enhanced protections for the poor in the criminal justice process; and numerous other legal and social reforms of the last two centuries.

Today, equal application of the law remains a sacrosanct principle among virtually all legal theorists. Contemporary scholars routinely emphasize that the rule of law cannot exist without legal equality. As the constitutional legal scholar Michel Rosenfeld argues, the rule of law is not merely weakened if “the ruler and his or her associates consistently remain above the law”; it ceases to exist by definition. When the powerful can effectively exempt themselves from law’s punishments, we live under “the rule of men,” even if we maintain a facade of laws and other trappings of a legal system, such as courts, legislatures, and judges. Indeed, it’s nearly impossible to find a definition of the rule of law that does not contain some requirement that the law be applied equally. As Judge Diane Wood, of the Seventh Circuit Court of Appeals, observes, the consensus view is that “there is no one in a society governed by law who is above the law or immune from some form of legal constraint.”

This conception is practically universal, certainly in the West. In the early 1990s, the World Bank and International Monetary Fund announced that any states wishing to receive financial assistance were required to respect the rule of law, prompting debate over what exactly that entailed. In a 1998 essay in Foreign Affairs, Thomas Carothers of the Carnegie Endowment for International Peace articulated the standard used by the Western world to dictate to developing nations what the rule of law minimally demands. The rule of law, he wrote, is “a system in which the laws…apply equally to everyone.” Unless the political and financial elites are subject to the same laws as everyone else, he argued, there could be no rule of law—only its trappings. He cited Latin America, Asia, the former Soviet Union, and parts of the former Eastern bloc as examples of “the ruling elite’s tendency to act extralegally” wherever “legal systems remain captive of the powers that be.” The most crucial challenge in developing countries, as Carothers put it, is that elites “must give up the habit of placing themselves above the law.”


We face a similar challenge in the United States today. For all the homage we pay to equality under law, we have virtually abolished it in practice. Indeed, beyond isolated, politically motivated rhetoric, we hardly even pretend to believe in its validity any longer. Instead, the United States now has the exact opposite of a single set of laws before which everyone is equal. It has an entrenched two-tiered system of justice: the country’s most powerful political and financial elites are virtually immunized from the rule of law, empowered to commit felonies with fullscale impunity and to act without any constraints, while the politically powerless are imprisoned with greater ease and in far greater numbers than in any other country on the planet.

Over the past several decades, we have witnessed numerous examples of serious lawbreaking on the part of our most powerful political and financial leaders with no consequences of any kind. It is no exaggeration to state that the current consensus among journalists and politicians is that except in the most blatant and sensationalistic cases (typically ones in which other powerful factions are aggrieved—a Bernie Madoff here, a Rod Blagojevich there), criminal prosecutions are simply not appropriate for the country’s elites. Courtrooms, indictments, and prisons are there for ordinary Americans, not for the ruling classes, and virtually never for our highest political leaders.

The central promise of the American founding—that all would stand equal before the rule of law no matter what other political and economic inequality was allowed—has been abandoned. Two features of contemporary American political life are particularly significant in this regard. First, the elites’ exemption from the rule of law has been strengthened at exactly the same time that the law has become an increasingly draconian instrument of punishment for the rest of Americans—particularly the poor and racial minorities. Not only does the law fail to equalize the playing field; it perpetuates and even generates tremendous social inequality.

Second, though unequal application of the law has always been pervasive in American society, until recently such inequality was regarded as a problem: something to be deplored and, if possible, corrected. Today, however, substantial factions in our political culture explicitly renounce the principle of legal equality itself. It is now quite common for American political discourse to include arguments expressly justifying the elites’ legal impunity and openly calling for radically different treatment under the law for various classes of people based on their power, status, and wealth.

Historically, our collective insistence on the principle of equality under law has been principally responsible for our forward progress, our ability to identify and eliminate major and minor transgressions. Conversely, our abandonment of that principle precludes such progress and, worse, shields legal inequality from reform. A society that demands equality under the law will move inexorably toward it. A society that renounces this virtue will move in the opposite direction. We have, manifestly, become a society that no longer even rhetorically affirms the necessity for this equality, and the outcome is exactly as dangerous, oppressive, and antidemocratic as the American founders warned it would be.
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The Origin of Elite Immunity



Wealth and power have always conferred substantial advantages, and it is thus unsurprising that throughout history the rich and well-connected have enjoyed superior treatment under the law. In the past, those advantages were broadly seen as failures of justice and ruefully acknowledged as shortcomings of the legal system. Today, however, in a radical and momentous shift, the American political class and its media increasingly repudiate the principle that the law must be equally applied to all. To hear our politicians and our press tell it, the conclusion is inescapable: we’re far better off when political and financial elites—and they alone—are shielded from criminal accountability.

It has become a virtual consensus among the elites that their members are so indispensable to the running of American society that vesting them with immunity from prosecution—even for the most egregious crimes—is not only in their interest but in our interest, too. Prosecutions, courtrooms, and prisons, it’s hinted—and sometimes even explicitly stated—are for the rabble, like the street-side drug peddlers we occasionally glimpse from our car windows, not for the political and financial leaders who manage our nation and fuel our prosperity. It is simply too disruptive, distracting, and unjust, we are told, to subject them to the burden of legal consequences.

This is no hyperbole. As multiple episodes demonstrate, a belief that elite immunity is both necessary and justified has indeed become the prevailing ethos in the nation’s most influential circles. In countless instances over recent years, prominent political and media figures have insisted that serious crimes by the most powerful should be overlooked—either in the name of the common good, or in the name of a warped conception of fairness according to which those with the greatest power are the most entitled to deference and understanding.

This is what makes the contemporary form of American lawlessness new and unprecedented. It is now perfectly common, and perfectly acceptable, to openly advocate elite immunity. And this advocacy has had its intended effect: the United States has become a nation that does not apply the rule of law to its elite class, which is another way of saying that the United States does not apply the rule of law.

The last decade in particular is full of examples. Consider the way our political class responded to the crimes committed by the Bush administration during the “war on terror.” Even as recently as 2007, allegations that the administration was breaking laws and committing felonies were dismissed as shrill, groundless rhetoric. But now it is understood even in the most mainstream opinion-making circles that numerous actions undertaken by top Bush officials—torture, warrantless eavesdropping, the Central Intelligence Agency’s black sites, politicized prosecutions, obstruction of justice—violated the law. This recognition, however, did not lead to calls by our politicians or by the establishment press for what should naturally follow from the discovery of serious crimes: criminal investigations and prosecutions. Instead, nothing happened, even though the United States is a party to two separate treaties—the Geneva Conventions and the Convention Against Torture—that obligate all signatory countries to prosecute any officials who ordered, authorized, or otherwise perpetrated torture. And since the U.S. Constitution states that international treaties made “under Authority of the United States” shall be “the Supreme Law of the Land,” not only are the radical acts of the Bush administration illegal, but so, too, is the ongoing refusal to investigate and prosecute those crimes.

The consensus that even the most serious Bush crimes need not—and should not—be prosecuted reflects our political class’s central belief: that the law simply does not apply to them. And the result of that mind-set is exactly what one would expect: a group that knows it can break the law with impunity increasingly does so. If the threat of real punishment for criminality is removed, for many rational people there will be little incentive to abide by the law and much incentive to break it. Alexander Hamilton, in Federalist 15, explained why.


It is essential to the idea of a law, that it be attended with a sanction; or, in other words, a penalty or punishment for disobedience. If there be no penalty annexed to disobedience, the resolutions or commands which pretend to be laws will, in fact, amount to nothing more than advice or recommendation.



For the nation’s most powerful elites, the law has indeed been whittled down to “nothing more than advice or recommendation.” Although there have been episodes of unpunished elite malfeasance throughout American history, the explicit, systematic embrace of the notion that such malfeasance should be shielded from legal consequences begins with the Watergate scandal—one of the clearest cases of widespread, deliberate criminality at the highest level of the U.S. government.

The Evolution of Elite Immunity

When first presented to the public, Watergate was broadly dismissed as an insignificant affair, a “third-rate burglary” that few imagined could topple a popular president. Once it was subjected to intense media focus, reaction to the scandal largely broke down along partisan lines. Most (though not all) leading Republicans belittled its importance or insisted that President Richard Nixon had no direct culpability in the crimes. Democratic leaders, for their part, tried to exploit the scandal for political gain, but without much vigor or conviction that it could actually sink the president. As segments of both Congress and the media tenaciously pursued the truth, however, it became undeniable that serious criminality had pervaded the upper reaches of government.

By the scandal’s conclusion, few contested that not only Nixon’s top aides but Nixon himself had committed serious felonies—either in authorizing the break-in and related illegalities, or in obstructing the ensuing investigation. Nonetheless, Nixon was ultimately shielded from all legal consequences thanks to the pardon granted by his handpicked vice president, Gerald Ford—who, it was widely believed, secured his appointment by agreeing to protect Nixon from prosecution.

In his 1983 book The Price of Power, Seymour Hersh compiled extensive evidence suggesting an implicit if not overt deal. As he makes clear, Ford was selected because Nixon and his secretary of state, Alexander Haig, were confident that they could count on Ford’s protection. “Nixon and Haig thought of Ford as a proven commodity,” writes Hersh, “a man who placed loyalty to Nixon and the Republican presidency above his personal ambitions and his political well-being. They assumed, according to the aides, that Ford would take care of his former boss as soon as he became President.”

Americans would condemn this sort of arrangement as cronyism and corruption of the sleaziest sort if they witnessed it in another country. In the United States, however, political and media elites (though not the general public) widely agreed that immunizing the felony-committing president from the criminal justice system was the right thing to do.

Ford first explained his decision to pardon Nixon in a speech to the nation on September 8, 1974. The new president began by paying lip service to the rule of law: “I deeply believe in equal justice for all Americans, whatever their station or former station. The law, whether human or divine, is no respecter of persons; but”—and here he tacked on a newly concocted amendment designed to gut that phrase’s meaning—“the law is a respecter of reality.” Ford then proceeded to recite what have by now become the standard clichés our political class uses to justify immunity. Watergate, he intoned,


is an American tragedy in which we all have played a part. It could go on and on and on, or someone must write the end to it. I have concluded that only I can do that, and if I can, I must….

The facts, as I see them, are that a former President of the United States, instead of enjoying equal treatment with any other citizen accused of violating the law, would be cruelly and excessively penalized either in preserving the presumption of his innocence or in obtaining a speedy determination of his guilt in order to repay a legal debt to society.

During this long period of delay and potential litigation, ugly passions would again be aroused. And our people would again be polarized in their opinions. And the credibility of our free institutions of government would again be challenged at home and abroad….

My conscience tells me clearly and certainly that I cannot prolong the bad dreams that continue to reopen a chapter that is closed. My conscience tells me that only I, as President, have the constitutional power to firmly shut and seal this book. My conscience tells me it is my duty, not merely to proclaim domestic tranquility but to use every means that I have to insure it.



Remarkably, Ford explicitly pointed to Nixon’s lofty status as a reason to exempt him from the accountability applied to ordinary Americans—a complete reversal and rejection of the central covenant of the American founding. Ford’s signature line—“Our long national nightmare is over”—put a heroic spin on the betrayal of the rule of law: we end the “nightmare” of high-level criminality by sweeping it under the rug, protecting the wrongdoers, and pretending their crimes never happened.

Upon Ford’s death in December 2006, prominent figures rushed forth to consecrate his pardon of Nixon as an act of great nobility, magnanimity, and self-sacrifice, and thus to glorify its underlying premises. Leading the charge, not surprisingly, was Dick Cheney, Ford’s former chief of staff and the then–vice president. By 2006, Cheney himself had been accused of involvement in a wide variety of illegal acts, from establishing a worldwide torture regime and spying on Americans without warrants to outing a covert CIA agent and obstructing the resulting investigation. Cheney’s own interests were thus clearly served by exploiting Ford’s death to bolster the propagandistic notion that elite immunity is dispensed not for the benefit of the powerful but rather in patriotic service of the common good. At Ford’s funeral, Cheney eulogized his former boss by heralding the pardon as an act of national salvation.


This President’s hardest decision was also among his first. And in September of 1974, Gerald Ford was almost alone in understanding that there can be no healing without pardon…. It was this man, Gerald R. Ford, who led our republic safely through a crisis that could have turned to catastrophe. We will never know what further unravelings, what greater malevolence might have come in that time of furies turned loose and hearts turned cold. But we do know this: America was spared the worst. And this was the doing of an American President. For all the grief that never came, for all the wounds that were never inflicted, the people of the United States will forever stand in debt to the good man and faithful servant we mourn tonight.



In fairness to Dick Cheney, we heard the same message from others, almost note for note. The Washington Post’s David Broder—the so-called dean of the Washington press corps—spoke for many journalists, past and present, when asked what would have happened had Nixon not been immunized.


My guess is that there would have been strong public pressure for prosecution of Richard Nixon, since several of his White House associates were already facing criminal charges. A lengthy trial would have been a difficult ordeal for the country, something President Ford wanted to spare Americans.



The actual beneficiary of the pardon, of course, was not “Americans” but Richard Nixon. Thanks to Ford’s act, Nixon himself was shielded from the kind of punishment that, as a “law-and-order Republican,” he had devoted his career to imposing on ordinary Americans when they broke the law, no matter how petty the offense. Yet this grant of immunity to the nation’s most powerful figure was endlessly cast as a generous gift to the American public, which—we were repeatedly told—had been spared the agony, acrimony, and shame of seeing their leader held accountable for his crimes as any other citizen would be.

The Nixon pardon, and the way it was sold to the country, became the template for justifying elite immunity. Nowadays, with only rare exceptions, each time top members of the nation’s political class are caught committing a crime, the same reasons are hauled out to get them off the hook. Prosecuting public officials mires us in a “divisive” past when we should be looking forward. It is wrong to “criminalize policy disputes”—meaning crimes committed with the use of political power. Political elites who commit crimes in carrying out their duties are “well-intentioned” and so do not deserve to be treated as if they were common criminals; moreover, politicians who are forced out of office and have their reputations damaged already “suffer enough.” To prosecute them would only engender a cycle of retribution. Political harmony thus trumps the need to enforce the rule of law.

Of course, all criminal prosecutions are, by definition, exercises in looking to the past rather than the future. All prosecutions impose substantial burdens on the accused, cost enormous amounts of time and money to resolve, and are plagued by numerous imperfections. The nation always faces pressing challenges and urgent problems from which headline-grabbing prosecutions will distract attention. All individuals accused of serious crimes suffer in multiple ways long before—and completely independent of—any actual punishment. And while it is true that criminal proceedings involving politicians who commit crimes in office inevitably engender partisan divisions and undermine political harmony, citing these circumstances as just cause for legal immunity is, by definition, creating a license to break the law.

In his memoirs, Ford explicitly acknowledged that he had dispensed with the rule of law when pardoning Nixon, but he went on to defend his decision anyway. Indeed, Ford claimed that political leaders have not only the right to act as he did, but the obligation. As he put it in A Time to Heal: “I learned that public policy often took precedence over a rule of law. Although I respected the tenet that no man should be above the law, public policy demanded that I put Nixon—and Watergate—behind us as quickly as possible.” One would be hard-pressed to find an instance of the American founders—or anyone who genuinely believed in the rule of law—claiming that “public policy often took precedence” over justice. To believe that public policy considerations, as assessed by a particular individual, override the rule of law is simply a euphemism for declaring that the rule of law is dead and the rule of men reigns supreme. Yet starting with Ford, such explicit repudiations of the rule of law have become an increasingly common and perfectly respectable view.

Notably, there were a handful of influential people at the time of the Watergate scandal, including some in government, who vehemently objected to Ford’s pardon. They pointed out that the pardon subverted the central American premise that all are equal before the law, and warned that immunizing Nixon would create a dangerous precedent. Ford’s own press secretary, Jerald terHorst, resigned in protest a mere thirty days after being appointed. In his September 8, 1974, resignation letter, terHorst condemned the two-tiered system of justice he believed the pardons would entrench.


As your spokesman, I do not know how I could credibly defend that action in the absence of a like decision to grant absolute pardon to the young men who evaded Vietnam military service as a matter of conscience and the absence of pardons for former aides and associates of Mr. Nixon who have been charged with crimes—and imprisoned—stemming from the same Watergate situation….

These are also men whose reputations and families have been grievously injured. Try as I can, it is impossible to conclude that the former president is more deserving of mercy than persons of lesser station in life whose offenses have had far less effect on our national wellbeing.



TerHorst’s view was shared by large numbers of ordinary Americans. Hersh reports that “seventeen thousand telegrams were sent to the White House within two days, running at ‘about six to one,’ by a White House spokesman’s count, against the pardon.” And a handful of liberal Democrats, including Elizabeth Holtzman, Bella Abzug, and John Conyers, demanded an investigation into Ford’s conduct. But theirs was clearly the minority view in America’s most influential circles.

Instead, appeals to empathy were deployed to defend the pardon. As Time reported in October 1974:



Some of the members of Congress were worried about what Ford’s pardoning of Nixon did to the nation’s standards of equality under the law. California’s Don Edwards, a liberal Democrat, wondered how Ford would explain American justice to his students if he were a high school teacher in Watts or Harlem. Ford’s reply was that Nixon was the only President to resign in shame and disgrace; that, he implied, was punishment enough. South Carolina’s James R. Mann, a conservative Democrat, asked if Ford agreed with “the maxim that the law is no respecter of persons.” Ford’s reply: “Certainly it should be.” The gentle, courtly Mann seemed about to follow up the question but hesitated and then said softly, “Thank you, Mr. President.”



Needless to say, the empathy Ford expressed for Nixon is rarely invoked as a means of arguing for leniency, let alone immunity, for ordinary Americans. That’s because Ford’s call for “empathy” is merely disguised aristocratic privilege.

The Precedent Exploited

The precedent established by the Nixon pardon would be exploited little more than a decade later, when another group of high-level offenders—the Iran-Contra criminals of the Ronald Reagan and George H. W. Bush administrations—were seeking immunity from prosecution. Sure enough, they got it: White House officials who clearly and knowingly broke the law, and then deliberately lied to Congress about what they had done (also a felony), were systematically protected from any consequences for their crimes.


The Iran-Contra scandal erupted in 1986, when it was revealed that the Reagan administration had sold arms—anti-tank and antiaircraft missiles—to the Ayatollah Khomeini’s regime in Iran. The purpose of the deal was twofold. Initially, it was meant to help secure the release of six American hostages who were being held by Iranian-backed Shia militants in Lebanon. At the same time, the money received from the sale of these weapons to Iran was used to fund the Contras, a CIA-backed rebel group fighting to overthrow the Sandinista government in Nicaragua.

Reagan’s approval of a weapons-for-hostages deal was an astonishing act of hypocrisy for a self-styled tough guy who had boasted that he would never “negotiate with terrorists.” Indeed, Reagan had imposed a harsh embargo against Iran because of the hostage crisis, so the news that he was covertly shoveling high-tech arms to the Iranian government was politically shocking.

But the funding of the Contras—a guerrilla group responsible for brutal atrocities against civilians, widely denounced in many parts of the world as a terrorist organization—was not just shocking. It was a clear-cut crime. In 1982, Congress had enacted and Reagan had signed into law the Boland Amendment, which explicitly banned any government assistance to the Contras for the purpose of overthrowing the Nicaraguan government. (The law had been prompted by the revelation that the CIA had been funding and providing assistance to those guerrillas without the knowledge of Congress.) The 1986 Iran-Contra disclosures revealed that Reagan officials had done exactly that which the law prohibited: they had funneled millions of dollars to the Contras in order to facilitate the overthrow of the Sandinistas.

When the covert program was revealed, numerous legal proceedings were initiated. Among them was an action brought by Nicaragua against the United States in the International Court of Justice, charging that the United States had illegally attempted to overthrow the Nicaraguan government. The court ruled in favor of Nicaragua and ordered the United States to pay substantial compensation, but the Reagan administration refused to comply with the court’s order and then used the United States’ seat on the Security Council to veto any efforts by the United Nations to enforce the judgment.

Domestically, the Justice Department appointed an independent prosecutor, Lawrence Walsh, to investigate Iran-Contra. Over the next several years, numerous Reagan appointees—including high-level officials at the National Security Agency, the Defense Department, the CIA, and the State Department—were indicted, both for the crimes themselves and for lying to federal investigators and to Congress in order to cover up the scandal. In the end, though, not a single one of them would serve even a day in prison.

Two key Reagan aides—Lieutenant Colonel Oliver North and John Poindexter—had their convictions overturned on appeal, on the ground that information they provided under a grant of immunity had been improperly used against them. National Security Adviser Robert McFarlane and Assistant Secretary of State Elliott Abrams pleaded guilty to several misdemeanor counts of illegally withholding information, but they were pardoned by George H. W. Bush during his last month in office. Yet it was the treatment of the highest-ranking official to be indicted—Defense Secretary Caspar Weinberger—that best illustrates the prevailing ethos of elite immunity.

Weinberger had been charged with multiple felony counts of perjury and obstruction of justice after the 1991 discovery of diaries that contradicted much of what he had told investigators. Though he had been required to turn over those diaries to prosecutors, Weinberger had failed to do so. Once the contents of the diaries were publicly revealed, the reasons for his concealment became obvious. Not only did they contradict his own denials of knowledge of the transactions, but the diaries directly implicated other key officials, including President Reagan himself. As Walsh put it, “Weinberger’s early and deliberate decision to conceal and withhold extensive contemporaneous notes of the Iran-contra matter radically altered the official investigations and possibly forestalled timely impeachment proceedings against President Reagan and other officials.” The special prosecutor added that the “notes contain evidence of a conspiracy among the highest-ranking Reagan Administration officials to lie to Congress and the American public.”

Weinberger’s trial was set to begin in January 1993. However, on December 24, 1992, the former Pentagon chief, along with five others (four of whom had already been convicted and one of whom was set to stand trial), was pardoned by Bush 41, who was less than a month away from leaving office, having been defeated by Bill Clinton in the 1992 election. A December 25, 1992, editorial in the New York Times—one of the very few mainstream institutions to condemn the pardons—noted that the rationale invoked by Bush 41 to justify his actions was a replica of the excuses Ford had relied on to protect Richard Nixon.


If Mr. Bush had rested his pardon of Mr. Weinberger on the former Defense Secretary’s health alone, he might deserve credit for compassion. But he went on to lecture Lawrence Walsh, the independent prosecutor, against what he called “the criminalization of policy differences.”

That’s a bogus complaint. Mr. Weinberger was not charged with lying to Congress because of policy differences; lying to Congress for any reason is criminal conduct….

When President Ford pardoned Richard Nixon for Watergate crimes—a precedent Mr. Bush ignored in his pardon message—he said he acted to restore harmony and move on. Mr. Bush invoked the same sentiments. But the Nixon pardon was wrong, too.



And like Ford’s pardon, Bush’s won praise from the overwhelming majority of politicians and journalists. Weinberger, after all, was a member in good standing of the political class generally and the Washington establishment in particular. He had been a close associate of Reagan’s since the 1960s, when Reagan was governor of California, and he had held a number of key posts under Nixon—including director of the Office of Management and Budget, where his merciless cost-cutting measures had earned him the nickname “Cap the Knife.” In a pattern no one considers unusual anymore, “Cap the Knife” had then converted the praise earned as Nixon’s OMB cost cutter into a plum position as vice president and general counsel of the Bechtel Corporation, which must have found his contacts in DC to be very useful indeed.

In other words, in the eyes of the political and media establishment, Weinberger was not someone who belonged in a prison cell—not even when there was clear evidence that he had committed serious felonies. As Robert Parry detailed in Consortium News, journalists and political operatives from across the political spectrum closed ranks to celebrate the immunity bestowed on Weinberger and his coconspirators.


The Washington elites rallied to Weinberger’s defense. In the salons of Georgetown, there was palpable relief in December 1992 when President Bush pardoned Weinberger and five other Iran-contra defendants, effectively ending the Iran-contra investigation.

Washington Post columnist Richard Cohen spoke for many insiders. In a column [on December 30, 1992], Cohen described how impressed he was that Weinberger would push his own shopping cart at the Georgetown Safeway, often called the “social Safeway” because so many members of Washington’s establishment shopped there.

“Based on my Safeway encounters, I came to think of Weinberger as a basic sort of guy, candid and no nonsense—which is the way much of official Washington saw him,” Cohen wrote in praise of the pardon. “Cap, my Safeway buddy, walks, and that’s all right with me.”



Let us pause for a moment to reflect on how perverse that is. Richard Cohen describes himself as a journalist and is presented as such to his readers by the Washington Post. Our journalist class never tires of touting their vital role as intrepid, adversarial watchdogs keeping a keen eye on the politically powerful. Yet here was an influential pundit explicitly defending the immunity granted to Caspar Weinberger on the grounds that the Pentagon chief was in his social circle and was a fine, admirable man and thus—unlike the many common Washingtonians convicted and imprisoned every day for petty crimes without the slightest objection from Cohen—deserved to be shielded from the criminal justice system. A more naked rejection of Jefferson’s “natural equality of man, the denial of every preeminence” can scarcely be imagined.

What made the pardon even more pernicious was that the person issuing it—George H. W. Bush—had been centrally involved in many of the incriminating acts as Reagan’s vice president and was widely believed to be at risk himself if the trials of Weinberger and the others proceeded. A major effect of pardoning the remaining Iran-Contra criminals was to put an end to the investigations and thus to exempt Bush from accountability for his own crimes. The post-Nixon pattern was reaffirmed: those who are most politically powerful in our society could break the law with impunity. Lawrence Walsh, the Iran-Contra special prosecutor (and lifelong Republican), said as much.


President Bush’s pardon of Caspar Weinberger and other Iran-contra defendants undermines the principle that no man is above the law. It demonstrates that powerful people with powerful allies can commit serious crimes in high office—deliberately abusing the public trust without consequence.

Weinberger, who faced four felony charges, deserved to be tried by a jury of citizens. Although it is the President’s prerogative to grant pardons, it is every American’s right that the criminal justice system be administered fairly, regardless of a person’s rank and connections.



The path from the Watergate and Iran-Contra pardons to the immunity now routinely enjoyed by political elites is easy to see. In 1987, when a House committee issued a report finding that Reagan officials had broken the law, a dissenting claim (authored by future Bush 43 White House aide David Addington) was filed by then–GOP congressman Dick Cheney. Despite obvious evidence of lawbreaking, Cheney defiantly argued that the Reagan administration had done nothing wrong, but rather had acted patriotically. Cheney claimed that Article II of the Constitution, by anointing the president “commander in chief,” vests him with virtually absolute power in foreign policy-making; the other branches cannot restrict him even by duly enacted statutes of the Congress. Two decades later, when the New York Times reported that the Bush administration had ordered the National Security Agency to spy on Americans without the warrants required by law, Cheney likewise insisted that it had done nothing wrong and relied on that same theory of presidential omnipotence. When asked how he could advance such a claim in light of the clear dictates of the law, he responded, “If you want to understand why this program is legal…go back and read my Iran-Contra report.”

Moreover, during the Bush 43 years, serial lying under oath by high-level political officials became the norm. To gain an appreciation of this culture of crime, one might consider the case of Bush attorney general Alberto Gonzales, whose lies about multiple scandals became so blatant that he was eventually forced to leave office. In 2008, the Bush Justice Department’s own inspector general issued a report on Gonzales’s testimony concerning the NSA’s warrantless eavesdropping program, finding, as Congressional Quarterly reported, that there was “strong evidence…that the former attorney general lied to federal investigators probing his careless handling of highly classified documents.” A separate inquiry in 2009 by the DOJ’s inspector general—this one involving the scandal arising out of Gonzales’s firing of eight U.S. attorneys—found that he “may have lied to Congress.” And a 2009 report jointly issued by the inspectors general of five different cabinet agencies concerning the NSA wiretapping concluded that Gonzales had provided “confusing, inaccurate” statements when testifying to Congress about government eavesdropping. Yet even though lying to Congress and federal investigators is a felony under U.S. law, none of those incidents led to any criminal investigations of Gonzales, let alone indictments or prosecutions.

This nonchalant attitude toward Gonzales’s lawbreaking followed the template established during the Watergate and Iran-Contra scandals, where high-level officials had similarly been let off the hook. Tellingly, Oliver North, a key figure in Iran-Contra, became a beloved folk hero on the right because of how proudly he boasted of lying to Congress. Consider the following exchange between North and John Nields, counsel to the congressional joint committee investigating Iran-Contra—an exchange that boosted North into superstardom among the Republican faithful and many in the media class.


NORTH: I will tell you right now, counsel, and to all the members here gathered, that I misled the Congress.

NIELDS: At that meeting?

NORTH: At that meeting.

NIELDS: Face to face?

NORTH: Face to face.

NIELDS: You made false statements to them about your activities in support of the Contras?

NORTH: I did.



North then proceeded to proclaim that lying to Congress had been the patriotic thing to do. Days later, North’s loyal secretary, Fawn Hall, captured the prevailing ethos at the Reagan National Security Council when she declared, “Sometimes you have to go above the written law.”

Indeed, many of the key culprits from Iran-Contra—including Elliott Abrams, John Poindexter, John Negroponte, and Otto Reich—went on to occupy important positions in George W. Bush’s administration, while several others ascended to positions of influence in the political and media establishment. Less than a decade after his indictment, Oliver North became the GOP Senate nominee in Virginia. After almost unseating the incumbent, Senator Chuck Robb, he was rewarded with a Fox News contract. Reagan’s defense secretary, Caspar Weinberger, left the government under a heavy cloud of scandal but soon ascended to the position of publisher at Forbes magazine. In 2002, he was the featured witness at a Senate Foreign Relations Committee hearing, where he advocated an attack on Iraq while all the senators in attendance—led by committee chairman Joe Biden—treated him with the utmost deference.

That Iran-Contra participants were rewarded with high-profile media posts and sensitive jobs in the Bush 43 administration highlights that lying to Congress is no longer considered a shameful act and is indeed seen by some as perfectly normal, an exercise of a legitimate right by the president and those who work under him. This lenient attitude completely disregards the fact that the law, as enacted by the American people through their representatives in Congress, unambiguously classifies such behavior as a felony.

The embrace of elite immunity is by no means confined to one party. The conviction that political elites should be shielded from accountability is fully bipartisan and has been embraced by every administration over the past several decades. When Bill Clinton campaigned for president against the incumbent, George H. W. Bush, in 1991, he repeatedly argued that there was serious wrongdoing requiring urgent investigation and possibly prosecution. Clinton was referring not only to the Iran-Contra affair but also to the so-called Iraqgate scandal. Iraqgate entailed well-documented allegations that officials in both the Reagan and Bush administrations, in their efforts to fuel Iraq’s war with Iran, had secretly and illegally supplied Saddam Hussein with large amounts of money, weapons technology, training, military intelligence, and even nuclear components. The iconic photograph of Donald Rumsfeld, who was then Reagan’s special envoy to the Middle East, smiling and shaking hands with Saddam in 1985 captured the essence of Iraqgate: the highest-level Reagan and Bush officials unlawfully supporting a regime that had, only a few years before, headlined the U.S. list of “State Sponsors of Terrorism.” (Indeed, when officials in the Bush 43 administration spent all of 2002 and early 2003 beating the drums for war against Iraq, they frequently cited atrocities such as Saddam’s “gassing of his own people”—atrocities perpetrated during the very period when Reagan and Bush 41 were illegally building up Saddam’s military and financial strength and concealing his crimes. Another result of the U.S. support for the Iraqi dictator during the 1980s, of course, was that a stronger and emboldened Saddam soon decided to invade Kuwait.)

But as soon as Clinton was safely elected president, he quickly took steps to suppress any real inquiries into Iraqgate, invoking the same reasoning that had been used to justify the pardons of Nixon and the Iran-Contra criminals. In November 1993, when some establishment journalists still took seriously their role as adversarial checks on those in power, the Washington Post columnist Mary McGrory excoriated the new president for his role in blocking accountability.



During the campaign, Bill Clinton indignantly promised to get to the bottom of [Iraqgate]. But a deep incuriosity has set in, and so far his Justice Department has accepted the finding of an in-house whitewash headed by retired judge Frederick Lacey. Attorney General Janet Reno has indicated she will make an investigation of her own. But who would take seriously any probe that Justice might make of its own outrageous behavior?

The president, it is said, wants to forget yesterday and concentrate on tomorrow, because he needs the help of Republicans in Congress. But truth has its uses in a republic, and is especially beneficial to presidents who may be contemplating loony and illicit foreign policies, as Bush did, even with Iran-contra fresh in his mind.



McGrory’s protests fell on deaf ears. By then, the proclamation that we must “forget yesterday and concentrate on tomorrow” was ingrained Beltway orthodoxy.

Aberrations Quickly Fixed

On one occasion during the Bush 43 years, elite immunity did seem to suffer an exceedingly rare setback. On March 6, 2007, a unanimous federal jury found Vice President Dick Cheney’s chief of staff, Lewis “Scooter” Libby, guilty of four of the five felonies for which he had been indicted. Libby was convicted of two counts of perjury, one count of obstruction of justice, and one count of making a false statement, all of which arose from the lies he told to the Federal Bureau of Investigation and the grand jury as they were investigating the “outing” by Bush officials of CIA operative Valerie Plame. (He was acquitted on another count of making a false statement.)


Libby’s importance in the Bush administration went far beyond his title. He had long been one of the most well-connected politicians in the country. Along with Cheney, Donald Rumsfeld, Paul Wolfowitz, Jeb Bush, and Norman Podhoretz, he was one of the twenty-five signatories to the 1997 founding statement of Bill Kristol’s pro-imperial Project for a New American Century, which had called for an invasion of Iraq more than four years before the 9/11 attacks. Scooter Libby was at the very apex of the neoconservative movement that dominated Washington during the Bush 43 years, a top Bush aide and close intimate of America’s most powerful political and media figures.

But with the announcement of the verdict, Dick Cheney’s leading adviser became a convicted felon. This rare triumph for equality before the law could not have happened but for an improbable set of circumstances. First, Libby had made the mistake of crossing the CIA, which loathes any outing of covert agents. Because it was the CIA that had asked the Department of Justice to investigate the leak, the request had to be taken seriously. Thus, it was not only the perpetrators of the crime in this case who wielded elite status but also one of their prime victims. The CIA insisted that the leak of Plame’s identity violated the Intelligence Identities Protection Act, which criminalizes the disclosure by anyone of the identity of a covert CIA operative.

Second, because the primary culprits were all top Bush aides and perhaps even Bush himself, the president’s political appointees at the DOJ had to recuse themselves from the investigation; the possible conflict of interest they faced—having to investigate their own bosses—was too severe even for our highly permissive political culture. Thus the DOJ was forced to assign full autonomy to a prosecutor who would remain independent of the DOJ hierarchy and could therefore conduct the investigation free from the control of the president’s loyal staff. And third, the independent prosecutor chosen by DOJ officials to lead the investigation, Patrick Fitzgerald, happened to possess an unusual degree of tenacity and aggressiveness when it came to pursuing prominent targets. These circumstances combined to produce the rarest of all Washington events: the prosecution of a truly powerful individual for serious crimes committed while in office.

In his October 28, 2005, announcement of the grand jury’s indictment, Fitzgerald underscored the significance of the event: “I think what we see here today, when a vice president’s chief of staff is charged with perjury and obstruction of justice, it does show the world that this is a country that takes its law seriously; that all citizens are bound by the law.”

The progress of Libby’s trial bore out the lofty ideals expressed by Fitzgerald. On June 5, 2007, the Bush 43–appointed federal judge presiding over the trial sentenced Libby to thirty months in prison. As the Associated Press reported, “In the end, U.S. District Judge Reggie Walton said Libby’s lies in the Valerie Plame affair outweighed his public service.” For a moment, it looked as though a hole had been blasted in the shield of immunity enjoyed by America’s elites. On the day Libby was sentenced, I wrote—rather optimistically, probably naively—in my Salon column:


This event sends a potent and unmistakable message, one that is absolutely reverberating in the West Wing: If Libby can be convicted of multiple felonies, then any Bush official who has committed crimes can be as well…. Having the nation watch this powerful Bush official be declared a criminal—despite having been defended by the best legal team money can buy—resoundingly reaffirms the principle that our highest political officials can and must be held accountable when they break the law.



The affirmation of that principle did not last very long. Less than a month later, on July 2, 2007, President Bush announced his decision to commute the sentence completely down to zero—despite Libby’s conviction on multiple felony counts, Libby would serve no jail time whatsoever. And just as his father’s pardon of Iran-Contra criminals ended an investigation that threatened to expose his own wrongdoing, so, too, did Bush’s commutation of Libby’s sentence provide presidential protection to an individual who could well have incriminated the president. Once again, with a wave of the presidential hand, the rule of law was abolished and the rule of men restored.

Remarkably, the same right-wingers who had created the framework of merciless punishment for ordinary Americans rushed to celebrate Libby’s being spared from prison. This attitude was particularly striking given the lack of any partisan angle to the prosecution. The Plame investigation, after all, had been urged by the Bush CIA; the prosecution had been pursued by a Bush-appointed federal prosecutor, and Libby’s prison sentence was imposed by a Bush-appointed federal judge, all in line with the sentencing laws long advocated by the “tough-on-crime” wing of America’s political class. Simply put, the system that directed Scooter Libby to prison had been zealously constructed over the course of decades by the very conservative movement that was now aghast at his plight.

Still, the stench of hypocrisy did not prevent the American right from elevating Libby’s protection to the ranks of its most impassioned causes. Indeed, many conservatives were more furious than grateful toward Bush when he announced his decision. In their eyes, commuting Libby’s sentence did not go far enough; they wanted a full presidential pardon. The crusade to free Scooter Libby became the cause célèbre of the year among the nation’s conservative elites. The list of Bush supporters agitating for an immediate pardon included Bill Kristol and National Review’s Ramesh Ponnuru, while former Bush aide David Frum declared the prosecution a “travesty” and demanded: “Pardon Libby Now.” Fred Barnes, cofounder of the Weekly Standard, went on Fox News and assured viewers that it was only “a minor case,” that Libby has “been a loyal and effective member of this administration,” and therefore “there’s every reason to pardon him.” National Review’s Byron York, meanwhile, cast aspersions on the integrity of the jurors.

Marty Peretz, then the owner of the New Republic, proudly announced he was on the board of the Libby Defense Fund, a group of influential political and media figures who raised millions to pay for Libby’s high-priced team of lawyers. Pronouncing Libby “brilliant, very honest, and brave,” Peretz concluded that “the charges against Libby should go into the trash.” The Wall Street Journal editorial page insisted that “Mr. Bush owes the former aide a pardon, and an apology” and “the time for a pardon is now.” In an interview he gave after leaving office, Dick Cheney admitted that Bush’s refusal to grant Libby a full pardon was among his most contentious disputes with the president in the eight years they worked together.

In demanding full-scale exoneration of Libby, his elite defenders were completely unconcerned with precepts of law and with questions of his guilt or innocence. What preoccupied them was not what Libby had done, but who he was. As they saw it, Libby was the kind of person who did not deserve to be branded a felon—and thus could not be a felon—even if he had committed felonies. For a man like Libby, punishment was simply inappropriate.

One of the very few Republicans to speak out against special protection for Libby was the long-shot presidential candidate and former Virginia governor Jim Gilmore. When candidates were asked during a 2007 GOP presidential debate whether Libby should be pardoned, Gilmore opposed the notion, attributing his position to the fact that he was “steeped in the law.” He then eloquently elaborated in an interview with the Los Angeles Times: “If the public believes there’s one law for a certain group of people in high places and another law for regular people, then you will destroy the law and destroy the system.” Of course, Gilmore could afford to take such positions because he had virtually no chance of winning the nomination. Almost every other GOP candidate came out on Libby’s side.

Media “Watchdogs” Demand Elite Impunity

Support for Scooter Libby did not come from conservatives alone. It soon became apparent that establishment journalists would be as vigorous in demanding protection for Bush’s disgraced aide as they had been in advocating immunity for Richard Nixon and Caspar Weinberger.

Shortly after Libby’s sentencing, Time’s Joe Klein was just one of numerous prominent media figures fuming over the prospect that One of Their Own might end up in prison. In a piece titled “Thoughts on Sentencing,” Klein actually prefaced his defense of Libby by insisting that it was of the utmost importance for Paris Hilton to receive jail time for driving with a suspended license because “it is exemplary: It sends the message…that even rich twits can’t avoid the law.” That same reasoning, however, apparently did not apply to Dick Cheney’s top adviser.



I have a different feeling about Libby. His “perjury”—not telling the truth about which reporters he talked to—would never be considered significant enough to reach trial, much less sentencing, much less time in the stir if he weren’t Dick Cheney’s hatchet man…. Jail time? Do we really want to spend our tax dollars keeping Scooter Libby behind bars? I don’t think so. This “perjury” case only exists because of his celebrity.



There are so many false and misleading assertions crammed into these few sentences that it is difficult to know where to begin. It is worth the effort to unpack them, though, because Klein’s defense of Libby reveals just how our media class reasons when it comes to the political figures whom they claim to hold accountable.

Note, for instance, the snide use of quotation marks for “perjury”—as though Libby’s conviction constitutes that crime only in the most technical and meaningless sense, if at all. In fact, Libby’s lies to the FBI and the grand jury obscured the actual leakers’ identities and thereby significantly obstructed the government’s efforts to determine what happened. As Fitzgerald had put it when he announced Libby’s indictment: “What we have when someone charges obstruction of justice, the umpire gets sand thrown in his eyes. He’s trying to figure what happened and somebody blocked their view.” The University of Arizona professor Jonah Gelbach elaborated (emphasis in original).


Libby’s lies struck at the heart of Fitzgerald’s—indeed, the prior DOJ investigation’s—ability to tell whether Libby had violated [the Intelligence Identities Protection Act]…. It’s not just the usual principle that obstruction and perjury can’t be tolerated—it’s that these instances prevented Fitzgerald from being able to decide whether any underlying crime (violation of the IIPA) had been committed.



Contrary to Klein’s breezy efforts to trivialize them, Libby’s crimes were serious not only in the abstract but for the substantial impediments they deliberately put in the way of the government’s efforts to determine whether underlying crimes had occurred.

It is also worth noting that Klein deliberately made no mention of the several felony counts of obstruction of justice and false statements for which Libby was convicted; his only crime, Klein implied, was “mere” perjury. More dishonest still was Klein’s manner of insinuating that Libby’s conviction and sentencing were politically motivated (that none of this would have happened “if he weren’t Dick Cheney’s hatchet man”) while inexcusably concealing from his readers that Libby’s prosecutor and the judge who sentenced him were both Republicans and appointees of George W. Bush’s administration.

But the most glaring falsehood in Klein’s Libby defense is also the most significant for our purposes: namely, his claim that “perjury” is something for which people are not convicted and imprisoned unless they are “celebrities,” and that Libby was being persecuted because of his elevated position. In fact, the opposite is true: many far less famous or powerful Americans have been sent to prison or otherwise punished for the crimes of obstruction of justice and perjury. Here are just a few illustrative examples.


	“The United States Attorney in Manhattan, Rudolph W. Giuliani, declared yesterday that the one-year prison sentence that a Queens judge received for perjury was ‘somewhat shocking.’ ‘A sentence of one year seemed to me to be very lenient,’ Mr. Giuliani said, when asked to comment on the sentence imposed Wednesday on Justice Francis X. Smith, the former Queens administrative judge” (New York Times, September 11, 1987).

	“A Boston police officer was sentenced late yesterday to 2 years and 10 months in prison after being convicted in federal court for perjury and obstruction of justice during a grand jury investigation of the unlawful beating of a fellow plain clothes police officer” (Business Wire, September 30, 1998).

	“Still insisting that he never took a payoff or tried to hide evidence, former East St. Louis Police Chief Ronald Matthews began serving 33 months in prison Monday after a judge sentenced him for obstruction of justice and perjury” (St. Louis Dispatch, March 21, 2006).

	“Prison sentence for perjury in a bankruptcy case: A federal judge today sentenced Douglas W. Cox, 44, to ten months in prison. In April, Cox admitted that, during a bankruptcy deposition, he testified falsely about the ownership of five vending machines” (U.S. Department of Justice Press Release, November 2006).



Clearly, Klein and other media defenders of Libby have it exactly backward: it is not uncommon for people to be punished for obstruction of justice and perjury. What is uncommon is for anyone to pay attention when it happens, let alone object on their behalf, because they typically are not people with powerful connections.

Klein’s indignation over Libby’s unfair treatment was echoed by many in the establishment media. The former Time editor in chief Norman Pearlstine wrote a book denouncing Fitzgerald’s investigation, while the New York Times columnist David Brooks condemned the prosecution in multiple venues as a “farce.”

But perhaps the most revealing pro-Libby defense came from the Washington Post’s Richard Cohen, who—as we just saw—had gleefully celebrated the pardon bequeathed to his “Safeway buddy” Caspar Weinberger. Cohen’s June 2007 defense of Libby was a true tour de force of apologia, highlighting the function of our Beltway media stars when it comes to elite immunity. Grieving over what he considered the grave and tragic injustice brought down upon the newly convicted felon, Cohen unleashed a paragraph that perfectly captures how many establishment journalists view their role vis-à-vis top political leaders.


With the sentencing of I. Lewis “Scooter” Libby, Fitzgerald has apparently finished his work, which was, not to put too fine a point on it, to make a mountain out of a molehill. At the urging of the liberal press (especially The New York Times), he was appointed to look into a run-of-the-mill leak and wound up prosecuting not the leaker—Richard Armitage of the State Department—but Libby, convicted in the end of lying. This is not an entirely trivial matter since government officials should not lie to grand juries, but neither should they be called to account for practicing the dark art of politics. As with sex or real estate, it is often best to keep the lights off.



Just as Klein did, Cohen managed to pack multiple falsehoods into his Libby defense. He told his readers, for instance, that a special prosecutor was appointed to investigate the Plame leak “at the urging of the liberal press,” and later on in the column he pinned the blame for Libby’s terrible plight on “antiwar sanctimony,” “an unpopular war,” “opponents of the Iraq war,” and “a vestigial Stalinist-era yearning for abasement.” Somehow, Cohen attributed Libby’s prosecution to left-wing culprits even though the investigation began when a complaint was filed by the CIA, proceeded when the Bush DOJ appointed a GOP prosecutor, and then ended when a Bush 43–appointed federal judge sentenced Libby to prison.

Cohen went on to chastise Fitzgerald for having been unfairly harsh in his investigation, especially for terrifying the famous journalists whom he subpoenaed to testify. Cohen protested: “As any prosecutor knows—and Martha Stewart can attest—white-collar types tend to have a morbid fear of jail.” Of course, blue-collar types, and poorer ones still, do not mind prison at all. Why would they? It’s their natural habitat, where they belong. Prison is for people like them.

Under this view, law is needed to control and constrain the ignoble masses (that is, the powerless), who will otherwise spread chaos and disorder. But the noble among us need no constraints. Indeed, the opposite is true: society is better off if the most privileged are free to act without limits, for that will maximize the good they can produce for everyone.

In all the media outrage over the plight of poor Scooter Libby, that was the point all along. And the spirit of Cohen’s objection infuses the crusade for elite immunity in general. The real injustice is to consign the powerful to prison, even if they are guilty of crimes. There is a grave indignity to watching our vaunted political elite being dragged through criminal proceedings and threatened with jail time as though they were common criminals. How disruptive and disrespectful and demeaning it all is.

The overriding allegiance of our permanent Beltway class—including its media—is to the royal court that accords them their status and prestige. That overarching allegiance overrides any supposed partisan, ideological, or other divisions. That is what explains why the neoconservative Lewis Libby and the “liberal pundits” Joe Klein and Richard Cohen are colleagues and comrades in every way that matters. High members of the royal court are, first and foremost, defenders of their swamp. And the most revered and highest-ranking among them shouldn’t ever be punished, let alone imprisoned, for practicing what Cohen admiringly called their “dark art”—whether that comes in the form of illegal eavesdropping, illegal torture, illegal arming and funding of outlaw regimes, or illegal obstruction of justice.

To be sure, this dynamic has prevailed in imperial capitals for centuries. And it is what explains much of official Washington. The crux of political power (the White House) is the royal court, the most powerful leader (the American president) is the monarch, and his highest and most trusted aides are the gate-keepers. Those who are graced with admission and access to the royal court—including “journalists”—are grateful to those who grant them that privilege. They are equally grateful to the political culture on which their special status, privileges, and wealth depend. Naturally, the journalists’ impulse is to protect those who bestowed such favors on them and to promote the culture that sustains them, even as they sentimentally invoke their supposed role as watchdogs over the powerful—a role that they long ago ceased to perform.

Self-Perpetuating Elite Immunity

In a culture of immunity, powerful elites quickly learn that they can act without constraints, that lawbreaking entails no consequences. Even more striking, they come to believe that they actually merit their privileged standing. The notion that the most powerful are too important to be subjected to prosecution becomes not merely a pretext to justify lawlessness to the public, but a genuine conviction on the part of those vested with those prerogatives.

A 2009 study conducted by Joris Lammers at Tilburg University in the Netherlands and by Adam Galinsky at Northwestern University in Illinois sought to determine how power and powerlessness affect a person’s moral pliability. The researchers found that those in positions of power not only violate rules much more readily but feel far less contrition about their violations because their power leads them to a consuming, blinding sense of entitlement. As the Economist summarized the study’s findings: “Powerful people who have been caught out often show little sign of contrition. It is not just that they abuse the system; they also seem to feel entitled to abuse it.” Further, “people with power that they think is justified break rules not only because they can get away with it, but also because they feel at some intuitive level that they are entitled to take what they want. This sense of entitlement is crucial to understanding why people misbehave in high office. In its absence, abuses will be less likely. The word ‘privilege’ translates as ‘private law.’”

During the Bush 43 years, the culture of elite lawlessness slouched toward its most extreme, though logical, conclusions. The Bush administration expressly adopted the theory that the president is greater than the law, that his obligation to protect the nation means that nothing can limit what he does—not even the laws enacted by the American people through their Congress.

Indeed, during the Bush presidency, the Harvard professor of government and well-known neoconservative Harvey Mansfield published an article in the Weekly Standard perfectly summarizing the dominant view of America’s political and media class. Mansfield wrote that our “enemies, being extra-legal, need to be faced with extra-legal force”; that the office of the president is “larger” than the law; that “the rule of law is not enough to run a government”; that “ordinary power needs to be supplemented or corrected by the extraordinary power of a prince, using wise discretion”; and, most shockingly, that the American legal system is so constraining that it suggests the need for “one-man rule.” Mansfield’s advocacy may have been starker than most, but it was far from unusual. Its fundamental premise—that elites are the owners of law and thus cannot really violate it—echoes Nixon himself, who infamously told David Frost in a 1977 interview, “When the president does it, that means it is not illegal.”

In response to Bush-era declarations of elite lawlessness and presidential omnipotence, our sober guardians of political wisdom shrugged. Those who objected too strenuously, who used terms such as criminal and illegality or who raised the specter of impeachment—one of the tools created by the founders to redress executive lawbreaking—were branded as radicals, as unserious, partisan hysterics. The only crime recognized by official Washington was using impetuous or excessively irreverent language to object to the lawbreaking and radicalism of the Leader, or acting too aggressively to investigate them.

Bush 43 and his followers knew that they could freely break the law because our Washington establishment, our “political press,” would never object too strenuously, if at all. During the Bush presidency, the American media directed its hostility almost exclusively toward those who investigated or attempted to hold accountable the most powerful members of our political system; hence their attacks on the GOP prosecutor investigating the Bush administration’s crimes, their anger at the very few investigative reporters trying to uncover Washington’s secrets, and their righteous condemnation of each of the handful of attempts by Congress to exercise investigative oversight of the administration.

In Federalist 70, Alexander Hamilton explained why the defining power of the king rendered the British monarchy intolerably corrupt: “In England, the king is a perpetual magistrate; and it is a maxim which has obtained for the sake of the public peace, that he is unaccountable for his administration, and his person sacred.” We have now come to approximate that state of affairs. In the aftermath of the George W. Bush years, replete with one act of high-level lawbreaking after the next, it cannot be reasonably denied that we have become exactly the country that Iran-Contra prosecutor Lawrence Walsh warned us we might turn into: one where “powerful people with powerful allies can commit serious crimes in high office—deliberately abusing the public trust without consequence.”

Evidence of domestic felonies and war crimes committed by high-level Bush administration officials is now so blatant and abundant that few bother to deny any longer that pervasive lawbreaking occurred. Indeed, acts that our highest government officials acknowledge they authorized—torture, imprisonment without trials, the kidnapping and disappearing of detainees, warrantless domestic spying, the destruction of incriminating evidence—are among those for which the United States has routinely condemned other nations.

And any hope that this culture of immunity would be challenged by Barack Obama was soon dashed. Although as a candidate he had offered emphatic defenses of the rule of law when asked whether he would consider investigations and prosecutions of Bush-era crimes, Obama quickly abandoned that pretense once he was safely elected—just as Bill Clinton had immediately lost interest in enforcing accountability for his predecessor’s crimes upon assuming office. On January 12, 2009, before Obama was even inaugurated, an article appeared on the front page of the New York Times under the headline “Obama Reluctant to Look Into Bush Programs.” The first sentence reported: “President-elect Barack Obama signaled in an interview broadcast Sunday that he was unlikely to authorize a broad inquiry into Bush administration programs like domestic eavesdropping or the treatment of terrorism suspects.” Echoing almost verbatim the excuse Bill Clinton had offered for abandoning his pledge to bring accountability to the crimes of Bush 41 officials, Obama was quoted in the article as explaining that he had “a belief that we need to look forward as opposed to looking backwards.”

To date, Obama has succeeded in blocking and suppressing virtually every investigation into Bush crimes, whether by congressional committees, courts, international tribunals, or even internal executive branch inquiries. The specific methods Obama has adopted to strengthen and expand elite immunity are the subject of a later chapter, so for now, it suffices to note how seamlessly this continuity of Washington’s culture of consequence-free lawbreaking has extended into the era of the self-proclaimed Agent of Change.

Why has Obama been so intent on shielding his politically powerful predecessors from accountability? A New York Times article from November 2008, examining the possibility that Obama would authorize investigations into Bush-era crimes, provides a key insight: “Because every president eventually leaves office, incoming chief executives have an incentive to quash investigations into their predecessor’s tenure.” In other words, by letting criminal bygones be bygones within the executive branch, presidents uphold a gentlemen’s agreement to shield each other from accountability for any crimes they might want to commit in office.

That dynamic expresses the underlying motive of the political and media classes’ general defense of elite immunity: by protecting the lawbreaking license for other powerful individuals, they strengthen a custom of which they might avail themselves if they too break the law and get caught. It is class-based, self-interested advocacy. That is why belief in this prerogative and the devotion to protecting it transcend political ideology, partisan affiliation, the supposed wall between political and media figures, and every other pretense of division within elite classes. It is in the interest of every member of the privileged political and financial class, regardless of role or position, to maintain the vitality of this immunity. And what we have seen over the last decade is the inevitable by-product of elite immunity: pervasive, limitless elite corruption and criminality.
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