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				Dedicated to my precious grandchildren, Chase and Reese:

				My wish is for your school days to be filled with curiosity, awe, fun, and friendships; and may you and your generation know a new consciousness of gender and gendered norms, social justice, and a peaceful world.
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				Foreword

				Paul Kivel

			

			
				Over my years of talking with young people I have heard very few express fear of being killed at school. That is realistic on their part because in any year they are more likely to be struck by lightning than die from violence. What they do express, almost without exception, is fear of being bullied, harassed, excluded, marginalized, teased, discriminated against, or humiliated. This everyday, all-to-often taken-for-granted violence shapes their behavior, relationships, and future opportunities. The abuse from teachers, administrators, and other students is devastating and the indifference and lack of effective response from adults demoralizing. 

				Susan Strauss’s book is a much needed antidote to such indifference, and offers many valuable suggestions about effective responses. As important, she takes the current popular attention on bullying and provides a broader social and political framework for understanding bullying as one of the often legally prohibited forms of sexual, gender-based, racial, or other kind of harassment and discrimination from which schools are mandated to protect students. The book is both a wake-up call and a prescription for responding to the serious levels of daily abuse that so many students face. 

				Adults have many questions about why students fail to thrive and succeed in school. Inadequate funding, run-down facilities, unequal opportunities, standardized tests, and low-paid and poorly prepared teachers are certainly some of the causes. But contributing to the high youth suicide and drop-out rates, poor performance, drug use, and destructive behavior are the common forms of abuse that young people experience from classmates at school, at school-related events, in non-school settings, or over the Internet. This book does an excellent job of documenting the many forms that such harassment takes and the impact it has on students. 

				Recent youth suicides linked to bullying and harassment have highlighted the costs of our neglect of students’ health and safety. So far the response from adults has been ambivalent, confused, and legalistic. Laws, by themselves, will not protect students. Neither will curricula that are limited in scope, don’t involve teachers, other school personnel, and parents, or are poorly or irregularly implemented. Dr. Strauss highlights effective programs, and points the way to integrated, school-wide interventions that have been shown to make a difference. But it is up to adults to demonstrate the commitment, resourcefulness, and courage to challenge the “it’s just something you have to put up with—it will get better” approach that most adults still adopt. 

				One of the core values in U.S. culture and law is equal opportunity for all. Nowhere is that principle more seriously compromised than in our schools. We can ensure that every student is provided safety, respect, and dignity at school. This book is a call to action and a practical guide to making it happen.

				Paul Kivel, violence prevention educator, activist, and writer and co-author of Helping Teens Stop Violence, Build Community and Stand for Justice. www.paulkivel.com.

			

		

	
		
			
				Introduction

			

			
				If you are holding this book, you are probably a parent, youth minister, scout leader, youth advocate, or a concerned member of the community. Or, maybe you are a teacher or school administrator. The book’s message is for those concerned about sexual harassment and bullying occurring daily in our schools, and about the lack of responsibility by some schools to stop this hurtful and abusive behavior that has resulted in school shootings, youth suicides, and psychological distress lasting into adulthood. 

				The book’s purpose is to inform you about sexual and gender-based harassment and about bullying, including students’ rights and the law. The book will give you the tools needed to partner with your school district to keep kids safe. You will also learn how to effectively advocate for your child if she or he has been sexually harassed or bullied, and how to hold schools accountable to stop the misconduct.

				The book will not tell you how to become an activist or a consumer advocate. However, when you read the chapter on causes and contributing factors of sexual harassment and bullying, you may just decide to become an outspoken critic about pornography, sex trafficking of children, violence toward women, and about advertisers and media moguls. A side effect of the book may be your boycott of specific brands, retailers, or movies, but that is not the intent.

				I am writing this book from a number of perspectives: as a parent of a former victim of sexual harassment; a former teacher of high school students; and a sexual harassment and bullying consultant, trainer, and investigator for schools and workplaces as well as an expert witness for sexual harassment lawsuits. 

				My daughter was sexually harassed in her high school many years ago. I know the pain a parent experiences when the school is not responding to protect your child and other children from behavior that interferes with your child’s right to an education. As a former high school teacher, I know the culture of schools, and that most teachers are caring, compassionate, and committed professionals who enjoy their students and teaching. As a consultant to schools and workplaces and an expert witness for lawsuits, I see the full gamut of sexual harassment and bullying, how schools respond (or not), and the consequences of their actions. My nursing and public health background provide a health and healing viewpoint to the misconduct—the health and healing of victims, and of a school’s climate. My doctorate in education, with an emphasis in organizational leadership, adds yet another dimension to the book. My experiences and education bring together these complementary points of view for a balanced and honest book to guide you in keeping kids safe and holding schools accountable.

				Perhaps you are worried about your child’s change in behavior and appearance—she doesn’t want to ride the bus or go to school, his grades have dropped, she isolates herself from the family by heading for her bedroom right after school. Maybe he’s gained weight, and doesn’t go out with his buddies. She’s become so angry. Or he complains of headaches, stomachaches, and generally of not feeling well. Plus, you’re not sure, but, for the first time, you think you’ve smelled alcohol on her breath when she’s been out with her friends.

				You may be wondering if these changes are a result of your child’s sexually harassment or bullying at school based on overhearing her phone conversation with a friend. But, if so, why hasn’t she told you about it? Maybe he thinks he needs to tough it out—after all, boys don’t cry. Maybe he blames himself. She might not want to rat on her classmates, and fears what would happen if she did; and, besides, isn’t that just the way boys are anyway?

				In every school district, every day and in innumerable ways, children and youth are harassed and bullied when they receive damaging messages about their gender, their sexuality, their race, their disability, and even their weight and how they wear their hair. These messages are compounded when billboards, television programs, newscasts, magazines, lyrics to music, and the toys children play with continually deliver these same points.

				While writing this book in the fall of 2010, the national media told stories of nine gay, lesbian, bisexual, and transgender (GLBT) young people who committed suicide after experiencing sexual and gender-based harassment at their schools. Many of the victims were boys unmercifully harassed because they didn’t fit the stereotype of masculinity. They were not protected by teachers and district administrators who held a set of values and beliefs about gender expression, violence, and human sexuality that didn’t include the safety and dignity of GLBT students. Is it any wonder that a segment of youth, who are demeaned and badgered, would begin to see themselves as unworthy, and become so depressed that they didn’t want to continue their lives of victimization?

				Schools are microcosms of society, representing a system rich in gendered hierarchy and patriarchy with norms of sexism, heterosexism, oppression, exploitation, and aggression. Recognizing this requires an acknowledgement that school administrators, teachers, staff, and students, as well as you and I, are creators and sustainers of this system and society’s norms. Research on sexual and gender-based harassment and bullying suggests that it is patriarchy and sexism that normalizes these forms of misconduct in our schools.

				This book deals with sexual harassment, gender harassment, and bullying. However, the U.S. Department of Education, Office for Civil Rights (OCR), is responsible for enforcing harassment based not only on sex but also on race, color, national origin (Title VI for the Civil Rights Act of 1964) and disability (Section 504 of the Rehabilitation Act of 1973 and Title II of the Americans with Disabilities Act), when it creates a hostile environment that is not adequately addressed by school officials. The discrimination and harassment of these other protected classes are not included in this book.

				Overview of the Book

				Chapter 1 provides a definition of sexual harassment using Title IX, OCR regulations, and emerging Title IX case law. Several sexual harassment cases are discussed to demonstrate how sexual harassment looks and feels and how it impacts the victim. The chapter provides an examination of sexual harassment research studies with an emphasis on research completed by the American Association of University Women. Their study asked students how often they experienced sexual harassment, how it affected them emotionally and behaviorally, and what impact the misconduct had on their school performance and activities. A discussion of Title IX law will show the difficulty in bringing a lawsuit. Whereas Title IX is the legal arm of sexual harassment, OCR is the regulatory branch. The two work in tandem but have different responsibilities, which are discussed in detail. 

				Though most of us have difficulty even thinking sexual harassment occurs to elementary students and special education students—it does. Chapter 2 is about those two groups. Early elementary grade students don’t conceptualize sexual harassment the same as do older high school students. They do, however, recognize that certain behaviors don’t feel “right,” and little girls (in many cases) know they are being mistreated just because they are girls. One of the country’s first sexual harassment cases occurred to a first grade girl on her school bus. Sexual aggression is occurring at younger and younger ages. The chapter discusses specific examples of elementary sexual harassment and how, in a few cases, schools overreacted to innocent curiosity by very young school children. Special education students may be more vulnerable to sexual harassment from their classmates, as well as to more likely sexually harass. Special education laws create challenges in responding to their victimization and perpetration.

				Harassment of GLBT youth has received a great amount of recent press and other media attention while I was writing this book. Chapter 3 discusses the harassment, often incorrectly labeled bullying, of GLBT students. For some of you reading this book, you may have strong feelings against GLBT issues in school, and are disgusted that it is included here. Despite what your values and beliefs may be, I believe that you do care about kids and that, no matter what, recognize that they deserve to be treated with respect and dignity. So, I encourage you not to skip this chapter. When you read the stories about these kids’ experiences, I think you will be shocked and saddened.

				The fourth chapter explores the many aspects of bullying, including the bullied victim and the witnesses. The definition of bullying often differs depending on who is conducting the research, so it is difficult to compare studies about bullying. However, the prevalence of bullying in different grades is addressed, as well as how the misconduct hurts the target and the witnesses of the behavior. Bullying is less common than sexual harassment. The chapter looks at risk factors in schools that might precipitate bullying, and briefly addresses state bullying laws.

				One of the primary reasons I wrote this book was for parents, guardians, youth advocates, the media, community members, and others to learn the difference between sexual and gender-based harassment compared to bullying. The media and schools seem to have forgotten about sexual (and other protected class) harassment of students and frequently mislabel sexual and gender-based harassment as bullying. Chapter 5 compares the two types of misconduct to help clarify the distinctions. The distinctions are important because sexual harassment is a violation of civil rights laws, and requires enforcement based on Title IX. Therefore, as a parent or other concerned adult, if a student is being sexually harassed there are additional steps you can take to work with the school to compel them to stop the harassment, as required by law. Those same legal protections do not exist for students who are bullied. 

				Chapter 6 incorporates social networking and its role in cyberharassment and cyberbullying. New words such as “sexts,” “tweets,” and “friend” are part of new everyday verbiage and behavior for our young people. Some negative social networking behavior is finding its way into the courts and students are being criminally charged, for example, for sending pornographic pictures of their friends via their iPhone, Facebook, and MySpace. Schools are struggling to find ways to deal with the new technology while maintaining students’ rights to free speech. When is it okay, if ever, for a student to post nasty comments about a teacher, for example, on an imposter Facebook page?

				While the bullying chapter discusses how bullying impacts kids, chapter 7 details the multitude of ramifications to students directly targeted by or a witness to sexual harassment. Victims’ parents may also be the brunt of retaliation if they have filed a formal complaint with OCR or their state’s agency or filed a lawsuit. Student victims may be diagnosed with post-traumatic stress disorder (PTSD), commit suicide, and drop out of school. Often they are not believed, are blamed, and receive no support from school officials or the community, even when sexually abused by a favorite teacher. 

				Chapter 8 expounds on a school’s actions and inactions when confronted with students’ complaints about sexual and gender-based harassment and bullying. Regrettably, numerous studies show that schools are remiss in protecting students from harassment and bullying, intervening on incidents when they occur, remedying the situation, and making necessary changes within the school system to prevent future occurrences. Often districts do not conduct necessary sexual harassment training for faculty and staff or have educational programs for students, as required by OCR. Those tasked with conducting investigations have not been trained in how to do so, resulting in an inadequate, if any, investigation. Teachers who harass are often transferred to other school districts or are allowed to resign rather than be fired. I think you’ll find the information in this chapter alarming.

				There are a myriad of causes and contributing factors regarding why sexual and gender-based harassment and bullying exists, as discussed in chapter 9. The root cause is something called hegemonic masculinity, sometimes also referred to as patriarchy, a system that often unconsciously establishes a gender hierarchy with heterosexual males on top, and females and males who don’t meet traditional masculine norms, below. Patriarchy is played out in our media, clothing, movies, sports, television programs, and aggression, to name a few.

				A number of other laws, in addition to Title IX, are important for you to be aware of as a parent, guardian, or youth advocate when advocating for a student. Chapter 10 explains many of these laws. For example, often when parents contact me, they want to know what discipline the perpetrator received and are angry the school won’t disclose that information. The Family Educational Rights and Privacy Act (FERPA) prevents schools from providing that information. Sometimes students can personally sue individual school officials under the 14th ammendment Section 1983. Hazing and the First Amendment are also discussed.

				And finally, chapters 11 and 12 contain information on keeping kids safe and holding schools accountable. Chapter 11 provides opportunities to partner with schools to keep kids safe, by identifying specific actions school districts should implement and listing elements of effective sexual harassment and bullying policies. Chapter 12 discusses how to advocate for a child when she or he has been the target of sexual harassment or bullying. The chapter provides clear steps to take to hold schools accountable in stopping the misconduct and what to do when they fail to do so.

				And last, there are a myriad of resources including a glossary of terms and helpful websites and organizations.

				I hope this book will be a useful tool for you to understand the complexity of sexual and gender-based harassment and its relationship with bullying. Our society has become less civil, respectful, and empathetic, and it is especially evident in our youth. As adults, we have a responsibility to leave the world a better place than we found it. I’m hopeful this book provides you with some tools to use in doing just that.

				* * * *

				This book uses the term “sexual harassment” to encompass (1) male to female; (2) female to male; (3) same-sex (non-homosexual); and (4) GLBT harassment. Some experts and researchers refer to same-sex sexual harassment, and harassment of GLBT youth, as gender harassment, and others name it gender bullying, but I will use the term “sexual harassment.”

				Throughout the book, the terms “victim” and “target” will be used interchangeably when referring to the individual who has been sexually harassed or bullied. The harasser and bully may be referred to as “offender,” “bully,” “harasser,” or “perpetrator.”

				Some information is repeated in different sections of the book. Due to the complexity of sexual harassment, it was necessary to include aspects of the misconduct in more than one chapter. I am hoping that by doing this it allows you to use chapters as a “stand-alone” reference.
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				Sexual Harassment, Title IX, and the U.S. Department of Education, Office for Civil Rights

			

			
				Boys say, “Oooh, look at those jugs, look at this, look at that,” and you may laugh or something cuz you’re nervous and people are looking at you and stuff but it does bother you—it affects your self-esteem.”

				—Traci, a high school girl1

				“Mom, I’m coming home from school and I’m never going back again—I’ve had it! Why don’t they make it stop?” Deena, an eighteen-year-old senior high school girl, spoke these words, after she discovered her name was on a despicable list entitled the “The 25 Most Fuckable Girls” at her high school. “The list,” as it became known, was posted on bathroom walls and circulated in classrooms. To call it simply “The list” is a bit of a misnomer that minimizes the definition and the intent of the document. Under each girl’s name was written sexually vile and offensive comments. Some comments used derogatory language to refer to girls’ genitals, while other comments claimed to know which girls would enjoy being tied down and “taken.” The list was discovered and confiscated by a teacher before Deena did not know what was written about her, but she knew her name was on it. (As egregious as the list was, some of her female classmates felt slighted that their names were not included because, sadly, they viewed inclusion on the list as a compliment.) Deena was livid; it was yet another act of sexual harassment in her school, and she was going to do what needed to be done to get the school to change its culture. As a result of the list and numerous other sexual harassment incidents, Deena filed formal sexual harassment charges with her state’s civil rights department. In one of the nation’s first sexual harassment cases in education, her state’s civil rights department found probable cause against her school district, and Deena was awarded financial compensation.

				Milburn High School in New Jersey made Newsweek’s list of the top two hundred schools in the nation and, unfortunately, was also newsworthy because of the “slut list.”2 Twenty years after Deena’s case in 1990, popular senior girls created a similar list with vulgar comments written about twenty-one incoming freshman girls. Things haven’t changed. Apparently this activity has been ongoing for ten to fifteen years. In addition to the list, on the first day of school the freshmen girls were shoved into lockers and were subjected to loud whistles. Stickers were placed on their backs labeling them “sluts” and “whores.” Over the years parents had complained, yet others said it’s been blown out of proportion; and like the list Deena was on, some girls felt snubbed when they were not included on the slut list. Some girls say it is all in good fun, and those on the list as freshmen will be the senior girls doing the same in a few years.

				Students may be targets of sexual harassment by other students, teachers, administrators, coaches, bus drivers, and other school staff such as janitors, cooks, and secretaries, or non-school employees such as a visiting speaker or athletes. What is actually meant by the term sexual harassment? If a student calls another student a bitch, is it sexual harassment? If a boy tells a girl he wants to have sex with her and she is offended, is it sexual harassment? And what if the harasser and the target of the behavior are the same sex—does that make any difference? Defining sexual harassment is difficult and elusive. What is flirting to one person may be offensive and harassing to another. Males and females often perceive sexual behaviors differently, with females feeling more threatened and intimidated by the misconduct. Because sexual harassment deals with both overt and subtle/covert behavior, it is even more difficult to define. Some of the behaviors may be acceptable in some circumstances, such as when interacting socially, but are not appropriate behavior in school. And, as our world continues to shrink and the U.S. population is more diverse, cultural differences add even more challenges.

				What is Sexual Harassment?

				There are a couple of ways to think about sexual harassment; and not all sexually harassing behavior constitutes sexual harassment from a Title IX and legal perspective. One way, with which most are familiar, is to conceptualize sexual harassment from a practical, behavioral perspective and the second is from a legal perspective. A simple, practical definition of sexual harassment is any unwanted sexual or gender-based behavior by a person who has power over another. Sometimes that power is formal, such as a teacher or coach over a student; yet other times the power is informal, and may be more subtle because the two individuals may be peers. For example, perhaps the harasser has informal power because she is a popular girl, or he is the quarterback on the football team, or a chemistry partner who gets all “As.” In the behavioral definition, the targeted student may define her or his experience as sexual harassment, yet it doesn’t fit the legal definition based on the Civil Rights Act, Title IX. In order for the behavior to constitute illegal sexual harassment, it must be sexual and/or gender-based and severe, persistent, pervasive, and offensive enough to create a hostile educational environment, and to interfere with the student’s ability to learn and engage in school activities.3 Even with these required legal elements—severe, persistent, pervasive, and offensive—the definition is confusing because of the ambiguity surrounding the definition of these terms. 

				Let’s examine the U.S. Education, Office of Civil Rights (OCR) definition of sexual harassment to begin understanding this complex behavior. 

				Sexual harassment is any unwelcome conduct of a sexual nature. Sexual harassment can include unwelcome sexual advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a sexual nature. Sexual harassment of a student can deny or limit, on the basis of sex, the student’s ability to participate in or to receive benefits, services, or opportunities in the school’s program. Sexual harassment of students is, therefore, a form of sex discrimination prohibited by Title IX.4

				Still a bit confusing, isn’t it? A number of words in the definition are not clear—for example, hostile environment, sexual advances, and sexual favors. Sexual advances refers to a “come on” or an attempt by a teacher, classmate, or others to lure a student into a short-term or long-term sexual liaison. It may be an attempt to kiss, touch, or date the target, for example. Sexual favors are acts performed in return for an award such as having a “date” with a teacher in exchange for a higher grade. Verbal, nonverbal, or physical conduct of a sexual nature recognizes that sexual harassment takes many forms such as comments, ogling, or touch, for example. In order for sexually harassing behavior to be considered sexual harassment according to Title IX and the courts, however, the behavior must be unwelcome to the student targeted; be sexual and/or gender-based; and it must interfere with the student’s ability to get an education (to attend classes and learn), and to participate in programs such as sports, debate, and band, to name a few. In other words, if a teacher or a classmate in a particular class is sexually harassing a student to the point that the victimized student doesn’t want to attend class, is emotionally distraught, is not doing the assigned work, or is receiving lowered grades because of his or her refusal to go along with the harassment by, say, a group of classmates—then it is interfering with the student’s ability to get an education.5 Other examples of sexual harassment that may interfere with a student’s ability to get an education or to participate in school programs include the following:

				
						A teacher refuses to provide a college reference unless the student gives in to the teacher’s sexual demands.

						A student has difficulty working with a specific classmate on a project due to the sexual harassment by that classmate.

						A student drops out of football because of the sexual harassment by his team members.

				

				Another form of sexual harassment that is not captured in the definition above is what is referred to as gender-based sexual harassment, which is a non-sexual form of sexual harassment. Gender-based harassment may include both verbal and non-verbal behavior, aggression, bullying, and any other type of hostility directed towards a student because of the student’s gender or because the student doesn’t fit the stereotype of being male or female. Because gender harassment is sex discrimination, the school must respond as it does with what is traditionally thought of as sexual harassment. Additionally, if students are targets of gender harassment in addition to sexual harassment, a hostile environment may exist even if the gender-based harassment or the sexual harassment, separately, would not be ample enough to do so. Some researchers use another term—“sexist harassment,” which is generalized sexist remarks and behaviors, not necessarily designed to elicit sexual cooperation, but rather to convey insulting, degrading or sexist attitudes.6

				Sexist harassment, also called gendered bullying by some researchers (defined as sexual harassment for this book), is often directed to girls as a group or individually and can include subtle physical intimidation such as blocking the way or invading personal space. It is sex-based—directed to girls because they are girls.7 It may begin as fun and joking, and turn into harassment. When a girl doesn’t like it and tells the boys to stop, she often, hears: “Oh we were just joking” or “Can’t you take a joke?”8 Sex-based harassment is still a form of having power “over” another student.

				 When teaching students about sexual harassment, boys often said they felt pressured by their male classmates to harass girls because, if they did not, they were ostracized and/or became vulnerable to male classmates sexually harassing them by, for example, using homophobic taunts. They were called names like “queer” and “fag,” and were the brunt of jokes implying they weren’t heterosexual. The harassment of girls by boys was an expected rite of passage, used to assure their sexual masculine identity and to generate acceptance by their male classmates within the male hierarchical power relationships (not just in terms of gender, but race and class as well).9 The sexual harassment of their female classmates represents hegemonic masculinity or patriarchy (see chapter 9 on causes and contributing factors for further discussion). [Hetero]sexual sexual harassment is a way to demonstrate dominance towards females, not just for the sake of the behavior itself, but to ensure acceptance in the male group. When boys are harassed, it is often because they don’t portray themselves as the “right” kind of boy, not being male enough, thereby building hierarchy and enforcing heterosexual masculinity.10 Sexual harassment can act as a way to police and maintain gender boundaries and hierarchy.11 It is also a way to put a girl in her place when boys are angry and want to reinforce their own power. Girls are used to enhance a boy’s rank in masculinity.12

				Many girls, however, ignore the boys’ behavior or even play along in hopes that it will stop. They often don’t want to make a big deal of it if it is only a one-time incident; of course, that enhances the normalization of the behavior. For some boys, their behavior toward girls is rarely given a second thought because of its normalization and acceptance by the school and by society.13 Some boys see sexual harassment as something required to attract girls and prove their masculinity. The sexual harassment of girls by boys becomes invisible because it is a natural part of everyday male-female interaction. Some girls believe the sexual harassment is just part of being female. 

				Sexual harassment can be very aggressive, as in a sexual assault or rape, or subtle, such as sexual graffiti on the bathroom wall. Sexual harassment victimizes not only the direct target of the misconduct, but bystanders as well. Examples of sexual harassment may include any or all of the following unwelcome behaviors:

				
						Scoping—obvious leering at students and loudly rating their appearance and sexual attributes so the targeted student is aware of the behavior

						Sexual gossip/rumors

						Sexual innuendo 

						Sexual name calling such as “sluts,” “ho,” “lesbo,” “whores,” “cows” to girls and “pussy,” “fags,” and “queer” to boys

						Stalking

						Graffiti

						Giving neck and/or shoulder massages

						Grabbing a female’s breasts

						Grabbing either gender’s genitals, inner thigh, or buttocks

						Kissing

						Sexually suggestive sounds and gestures, such as winking, sticking out one’s tongue in a suggestive manner, sucking sounds, throwing kisses, whistling, “pretending to sex” (pelvic thrusts)

						Touching, pinching, rubbing, patting, hugging, tickling, humping

						Touching oneself in a sexual way, for example on the genitals

						Comments because a student doesn’t fit a gender stereotype such as “mama’s boy” and “sissy”

						Sexist comments and jokes

						Ridicule, jokes, and sexual remarks—“Give me some booty,” “Give me a blow job,” “Give me a lap dance”

						Sexually offensive/demeaning atmosphere created by sexist or offensive posters, cartoons, and pictures 

						Cornering/blocking a student’s movement—“hold them down to get booty or pussy”

						Propositions

						Pornography 

						Spiking—one or more students either pulls down another student’s pants (sometimes referred to as “pantsing” or “de-pantsing”) or pulls up the pants so the pants are uncomfortably tight on the genitals and/or into the buttocks (sometimes called a “wedgy”)

						Mooning and/or flashing—students pull down their pants and show their buttocks or boys will expose their genitals

						Flipping—boys pull girls’ skirts up above their waists—usually occurs in elementary school

						Repeatedly asking for sex 

						Sexual assault (including grabbing breasts and genitals) and rape.

						Cyberharassment

				

				What the Research Says

				The American Association of University Women (AAUW) conducted the only nation-wide sexual harassment in schools studies in 1993, 2001, and 2011. The research methods and results in the 1993 and 2001 years are similar. The 2011 study asked different questions. I discuss elements of both study results since each provides different information. The 2011 study showed that 48 percent of students, including 56 percent of girls and 40 percent of boys, were sexually harassed with 87 percent of students indicating that it negatively affected them.14 Twenty-nine percent of students who were sexually harassed admitted to sexually harassing others. Thirty percent of students, more girls than boys, experienced sexual harassment through electronic media such as text, e-mail, Facebook, and other forms. The most common forms of sexual harassment for both sexes were sexual comments (calling someone gay or lesbian was more common), jokes, and gestures. Girls experience more physical sexual harassment than do boys. Both sexes equally (18%) experience being called gay or lesbian in a negative way. 

				The 2001 study showed that students are sexually harassed in the hallways and classrooms in front of teachers.15 Thirty-eight percent of students were sexually harassed by teachers or other employees. The 2011 study found most students were sexually harassed by one male student (54%) or a group of male students (12%). Fourteen percent of students indicated they were harassed by one female student and five percent were harassed by a group of females. The majority of male harassers admitted to sexually harassing their male classmates (72%) and 50 percent of female harassers told of sexually harassing a boy. Nineteen percent of boys and 41 percent of girls admitted to sexually harassing a girl. Only 9 percent of students reported their sexual harassment to an adult at school, 27 percent told a family member, 23 percent told a friend, but 50 percent of students did not discuss their victimization with anyone.

				International Laws and Regulations Regarding Sexual Harassment in K–12 Schools

				Schools are a microcosm of society, complete with the same gendered dynamics where the inequality between the sexes is as ripe for exploitation as it is in the larger society. Unfortunately, schools are not a safe haven for children, particularly girls who are deluged with sexual violence.16 Schools that condone and approve of other types of violence, such as bullying, will also support sexual violence.17 Sexual harassment in schools does not occur in a vacuum; it is influenced by both sexual and non-sexual violence and the specific culture in which it resides.

				Sexual harassment in schools is not unique to the United States. Other locations in the developed world, specifically Canada and Europe, also have laws against the behavior. The United States and other countries, including those countries with no specific laws against sexual harassment in education, are bound under a number of international laws, treaties, declarations, and conventions that the majority of countries have ratified that do outlaw the behavior. There are twenty-eight international and regional treaties addressing human rights, women’s rights, children’s rights, sexual violence, and the right to an education.18 Treaties carry legal weight, and declarations are a political catalyst for remedying a variety of abuses against women and children.19 International human rights law requires countries to prevent and to intervene against human rights violations including sexual assault and rape. Additionally, monitoring of any government treaty is required to ensure implementation of the treaty and compliance with its requirements.20

				Sexual harassment in U.S. schools and schools around the world includes a progression of behaviors, from sexist and misogynist comments, verbal sexual comments, and physical fondling, to sexual assault and rape. According to the World Health Organization (WHO), “for many young women, the most common place where sexual coercion and harassment are experienced is in school.”21 Gendered violence against girls in education is a pandemic that transcends race, culture, geography, religion, and class.22

				Most of the research on gendered violence of girls in and around schools has approached the issue from a heterosexual perspective, and ignored girl-to-girl violence and student-to-teacher violence.23 Both genders can be victims of sexual violence at school, but the research demonstrates that girls are the more likely targets of sexual assault and heterosexist sexual harassment.24 

				In 1995 the United Nations implemented The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), which all countries have ratified except eight, including the United States.25 CEDAW requires that women and men receive equal treatment, including the right to an education. Because gender-based violence is considered a form of discrimination it is outlawed by CEDAW. Violence against women is defined by CEDAW as “any act of gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women.”26 The declaration recognizes the vulnerability of girl children and specifically singles out schools as a location of gender violence. Why hasn’t the United States ratified this important convention?

				Governments worldwide have ratified the 1989 Convention on the Rights of the Child (CRC), with two exceptions, Somalia and the United States!27 CRC requires countries to protect children from sexual abuse and sexual exploitation, and to provide equal education to both genders.28 Again, why hasn’t the United States ratified such an essential convention to protect our children? Is there even a credible excuse for such a lack of leadership?

				The right to education is also proclaimed in the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the Universal Declaration of Human Rights, with both ensuring equal education to both males and females.29 Additionally, the International Covenant on Civil and Political Rights (ICCPR) requires equal rights for men and women and effective compensation for abuse.

				In 1996, the WHO created two resolutions recognizing that gender violence to women and children was a public health priority.30 In 2000, the United Nations Millennium Summit announced eight UN Millennium Development Goals. Goal number three requires gender equality in all levels of education by 2015.31 It doesn’t look like the world is going to come close to meeting WHO’s goal.

				The right to education is also proclaimed in the ICESCR and the Universal Declaration of Human Rights, with both ensuring equal education to both males and females.32

				As important as these international statues are, we’ve learned, unfortunately, that laws and regulations are sometimes an ineffective way to deal with sexual harassment because it is so deeply rooted in a country’s culture, gender norms, and gender hierarchy.33 Women’s human rights and respect for women are lacking; as a result sexual harassment will continue despite legal attempts to stop the behavior.

				Both boys and girls can be victimized by sexual harassment and assault. However, most of the research in the United States and around the world demonstrates that girls are the most likely target and face obstacles in overcoming their victimization. The sexual harassment of girls by boys and male teachers at school is a worldwide issue studied by numerous non-governmental organizations (NGOs) and by a two-year worldwide United Nations (UN) Study on Violence Against Children.34 Sexual violence is a violation of the rights of girls and boys, threatening their right to achieve an education, and injuring their psychological and physical well-being.35 Sexual violence to girls in schools has far-reaching consequences to society.36

				U.S. Sexual Harassment Laws and the Office for Civil Rights

				Sexual harassment is an age-old behavior but a relatively new legal phenomenon, and continues to develop in definition based on new case law. Law professor and author, Catharine MacKinnon, was one of the first authors to conceive of sexual harassment as a form of sex discrimination in 1979. It wasn’t until 1986 that the U.S. Supreme Court, in Meritor Savings Bank v. Vinson, identified sexual harassment as a form of sex discrimination in the workplace.37 In 1992, six years after Meritor, the U.S. Supreme Court, ruled that schools may be liable for teacher to student sexual harassment in the landmark case of Franklin v. Gwinnett Public School District.38 In 1999, the U.S. Supreme Court ruled in Davis v. Monroe School District that students could sue the school district for student to student sexual harassment.39 

				Sexual harassment is a form of sex discrimination, which is a violation of the Civil Rights Act, Title IX of the Education Amendments of 1972, the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution, 42 U.S.C. § 1983 (Section 1983), as well as state and local human rights laws. Title IX is modeled after the Civil Rights Act, Title VII of 1964, which outlaws sex discrimination in the workplace (chapter 10 discusses the Equal Protection Clause and Civil Rights Title VII); however, the standard to incur Title IX liability is higher than Title VII liability because, according to various courts, schools are a place where students test out behaviors, some of which are unacceptable elsewhere.

				Title IX, spurred by a presidential order amended by President Johnson, developed out of both the civil rights and feminist movements and is supported by the Vocational Equity Act of 1963. It wasn’t until 1972 that Title IX was enacted. Title IX lawsuits may rely on Title VII case law, if pertinent, when deciding a case. Under Title VII, a plaintiff must demonstrate that: (1) she or he was subjected to unwelcome harassment, (2) such harassment was sexual and/or gender based, and (3) it was sufficiently severe and/or pervasive that it interfered with the victim’s ability to work and created a hostile or abusive work environment.40 Title IX is comparable to Title VII but more rigid, indicating that the harassment has to be so severe, pervasive, or persistent that it interferes with a student’s ability to participate in or benefit from the services, activities, or opportunities offered by a school.41 Under the Supreme Court’s Davis opinion, harassment of students must also be objectively offensive.42 Additionally, under Title VII, the organization has liability if it “should have known” if harassment is occurring, whereas, under Title IX, there is liability only if the school official who has the power to intervene had “actual knowledge” of the misconduct and was “deliberately indifferent” to the complaint.43 

				The OCR is the regulatory agency that is responsible for schools’ compliance with Title IX. OCR enforces discrimination laws intended to protect students from discrimination based on sex, race, national origin, and disability. Any educational institutions that provide federally funded educational programs, and other organizations where students receive federally funded financial aid, are required to abide by OCR’s regulations or risk losing federal funding. This includes all public schools (and universities and colleges) and any private schools that receive federal funds or whose students receive federal aid.44

				The federal courts and OCR are each responsible for the enforcement of Title IX but through different roles and compliance standards, which is sometimes confusing. However, the distinction in their roles and responsibilities is an important one, because it has resulted in the courts and OCR exercising different criterion for liability. 

				OCR’s role is to provide technical assistance to correct sexual harassment issues, whereas the courts’ role is to offer compensation and other forms of redress to student victims when the school district has failed to protect student civil rights in incidents of sexual harassment. 

				OCR identifies three elements for a violation of Title IX to have occurred: (1) there is a hostile environment; (2) the school had “actual knowledge” or “should have known” sexual harassment occurred; and (3) the district failed to take prompt and effective action to intervene and stop the hostile environment and to prevent a recurrence. In contrast, the courts require the following elements as a violation of Title IX: (1) the sexual harassment occurred in a location within the control of a school; (2) an appropriate person had “actual knowledge” of the harassment; (3) the school acted with “deliberate indifference”; and (4) the harassment was so severe, pervasive, and objectively offensive that it effectively created obstacles for the victimized student to receive an educational opportunity or benefit.45 A discussion about these differences and what it means is later in the chapter.

				OCR was authorized by Congress to enforce Title IX.46 They do this by issuing the Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, and Third Parties, conducting investigations, consulting with schools in their prevention and intervention strategies, providing compliance reviews, and providing an avenue to resolve student complaints. OCR does not determine damages under Title IX; only the courts have that power. However, OCR can cut off federal funding to a school or school district that does not comply with Title IX. OCR clearly spells out compliance standards required of schools by law which include the following:47

				
						To take prompt and effective action to stop the harassment, to prevent further victimization, and, when appropriate, to provide redress to the victim. These steps, which include conducting a fair and impartial investigation, are required even if a student has not complained about sexual harassment but the school becomes aware of the behavior. 

						To establish, publish, and distribute to students, parents, staff, and faculty a sex discrimination policy and grievance procedure for students to know how and to whom to report complaints. The policy and procedure should be written in age-appropriate language. A specific sexual harassment policy and procedure is not required. However, the district is required to have a sex discrimination policy and procedure that clearly indicates that it includes sexual harassment. Failure to enact a policy and procedure is a violation of Title IX, and may put the school at risk to receive federal funding even if sexual harassment hasn’t occurred. Timeframes for policy review and revision must be incorporated. When new policies and procedures have been created, they must be published in the student handbook and the district’s website, and students and parents need to be informed.

						To name a school employee as the coordinator/administrator of Title IX standards and regulations and to coordinate investigations and other required steps when responding to a complaint of discrimination. This individual’s name, school address, and school phone number must be communicated to all students, staff, and faculty. The coordinator should maintain a record of complaints, which can be used to monitor repeated behavior, and ensure all employees are trained on sexual harassment including their obligation to report any alleged or observed sexually harassing behavior to the appropriate school official. If an internal trainer is used, that trainer must be qualified and competent in sexual harassment.

						To educate students about sexual harassment including the policy and grievance procedure.

						To ensure that all employees who are aware of harassment recognize their obligation to report the behavior to the appropriate school official who can correct the behavior.

						If harassment is out in the open and pervasive (widespread, occurs in public places such as the school bus, recess, classrooms, hallways, and bathroom walls, and is known by students and staff), the school should know it is occurring and conduct an investigation. (This is a major distinction between OCR and the courts; the courts do not stipulate the schools “should know” but that the school must have actual knowledge.)48 In these cases, the obvious signs of the harassment are sufficient to put the school on notice. In other situations, the school may become aware of misconduct, triggering an investigation that could lead to the discovery of additional incidents that, taken together, may constitute a hostile environment. 

						To conduct a fair and impartial investigation of sexual harassment complaints and any observations of potential harassment. Additionally, OCR requires that a school district investigate all complaints of potential harassment, even if the student does not complain, or if they suspect the misconduct is a violation of Title IX. Investigations may be challenging if the victimized student requests confidentiality—it is difficult to investigate an allegation under those circumstances—yet the district is required to take reasonable steps to do so. All alleged sexual assaults must be investigated by the district, as required by Title IX, even though law enforcement will be conducting its own criminal investigation. Each Title IX coordinator, and any other individuals responsible for conducting investigations, needs to be trained in how to do so. Investigations conducted by law enforcement or insurance companies do not negate the school’s responsibility to conduct its own investigation.

						To provide information regarding the outcome of the investigation to all parties involved. Both the target of the harassment and the accused have the right to know the investigator’s conclusions.

				

				The Investigation

				The investigative process may vary somewhat depending upon the nature of the student’s complaint, and the age(s) of the student(s) involved. Merely disciplining a harasser does not reduce the potential liability if the harassment has been pervasive. Failure of schools to stop repeated sexual harassment may be considered unreasonable and therefore deliberately indifferent. School officials must ensure that the discipline stops the harassment, and, if it fails to do so, the district must take additional steps, such as stricter disipline or suspension of the offender.

				The investigator must examine the type of misconduct that occurred—was it a one-time event of graffiti or name calling, and did it occur privately, or were there witnesses? A single incident, unless it is severe, is unlikely to constitute a hostile environment based on federal and state laws. If the single incident was a sexual assault, for example, then one incident may constitute a hostile environment because it is severe. If misconduct is persistent, such as daily sexual comments or taunts, it may create a hostile school environment. To determine if a hostile environment exists requires an examination of all relevant facts—the who, what, where, and when of the behavior. In determining whether sexual harassment occurred, the law, school policies, and a full examination of the behavior, including the essence of the harassment, the relationship between the perpetrator and the target, and the circumstances or context surrounding the behavior need to be examined. All of these issues are important in determining if the behavior was sexual harassment and/or a violation of the school’s policy. It is possible the behavior may not constitute illegal harassment because it was not severe, persistent, pervasive, or offensive enough, yet be a violation of the school’s policy and thus require discipline. The standard to determine if the behavior is illegal harassment is that there must be a preponderance of evidence. Sexual harassment is against civil law and not criminal law, which requires the standard of beyond a reasonable doubt.

				If the investigation determines that sexual harassment occurred, the district is required to take “prompt and effective steps reasonably calculated to end the harassment, eliminate any hostile environment and its effects, and prevent the harassment from recurring.”49 These responsibilities are required of all schools, even if the misconduct is covered by an anti-bullying policy. This follow-up must occur regardless of whether or not a student complained, asked the school to take action, or identified the harassment as a form of discrimination.50 

				If OCR conducted an investigation in response to a student complaint of sexual harassment and found a violation of Title IX, its role is to provide technical assistance to the district so that it is in compliance with the law. If the district fails to take the necessary steps required by OCR, then a formal finding of a violation would be filed and the district risks losing federal funding. To my knowledge no district has ever lost federal funding. Most complaints are resolved by schools by creating and disseminating comprehensive policies and procedures, training staff and students, and thereby resolving the complaint. 

				When OCR becomes involved in a complaint, they approach it from one of two perspectives: quid pro quo or hostile environment. Quid pro quo is a Latin term meaning “this for that.” An example is when a district employee communicates to a student (either directly or indirectly) that the student might get a “benefit”—such as a better grade, not flunking a test, a reference for college—if the student engages in some sort of sexual activity with the employee—such as sex, dating, viewing pornography, or coming to the employee’s house. Hostile environment sexual harassment occurs by a classmate, but could also be by a school employee, when the individual asks the student for a “sexual favor”—date me, kiss me, view pornography with me, let me touch you, sends sexual texts or sexts, or follows the student from class to class. It is a hostile environment if the harassing behavior is sexual and/or gender-based and is severe, persistent, pervasive, and offensive enough that it interferes with the student’s ability to get an education (learn and study) or take part in school activities (sports, band, debate) and creates a hostile educational environment.51

				A hostile environment is based on both the “totality of circumstances,” and the context in which the sexual harassment occurred. The investigator needs to examine the behavior from both a subjective (how the victim feels) and objective (how a “reasonable” victim would feel) perspective to determine if the behavior created a hostile environment. A student does not need to experience actual harm, such as failing a test or emotional trauma, to experience a hostile environment, though continuing to go to school and maintaining good grades may still be a challenge for the victim.

				Title IX and the Courts

				The courts are responsible for interpreting either federal or state laws, depending on the court in which the complaint was filed. The sexual harassment landscape changes often, and rulings from Title VII workplace case law play a significant role in defining Title IX law as well. Each state’s laws, assuming the state’s legal statues include harassment in schools, may vary somewhat, but most follow the federal law. If a student does not feel satisfied with the school’s response to her or his complaint, and OCR has conducted an investigation and found the district was in non-compliance with Title IX, the student may choose to file a lawsuit or claim in federal court or in state court with the state’s human/civil rights department. However, students may also choose to file a lawsuit concurrently with filing a formal claim with OCR.

				A 1998 precedent-setting ruling by the U.S. Supreme Court in Gebser v. Lago Vista Independent School District (Gebser) found that a student-victim harassed by a teacher could not collect any financial award if she (in this case) sued the school district with the following exception: A school would be found liable if a school official who had the authority to take action to “correct” the harassment has actual knowledge that it occurred and failed to respond appropriately.52 In Davis v. Monroe County Board of Education (Davis), the Court announced that a school may also be liable for monetary damages for student-to-student harassment if a school official who has the authority to take action to “correct” the harassment had actual knowledge that it occurred and failed to respond appropriately,53 the same standard established in Gebser. Both the Davis and Gebser courts continued to say that the district’s response to the student’s complaint of sexual harassment must be so minimal that it amounts to “deliberate indifference.” In other words, the only time a student can receive any monetary award for damages is if the school official failed to take reasonable steps to correct the harassment and demonstrated a deliberate indifference to the harassment complaint. The Supreme Court’s opinions in both cases result in only minimal protection to harassed students.

				OCR uses a stricter standard than the Gebser ruling and requires that districts must respond to any allegation of educator-to-student sexual harassment. OCR stated that “actual knowledge” occurs if a responsible employee knows or “should have known” (because the harassment occurred in public such as the hallways or classrooms and was known by students). OCR asserts that a complaint of harassment may be communicated to the school district by using the grievance procedure, or by contacting any school employee such as a teacher, security person, or even the bus driver. Additionally, if school staff, faculty, and administration observe harassing behavior, it requires following through with an investigation. The legal standard for Title IX, however, is that a school official with the power to intervene must know of the harassment. The law does not recognize liability for harassment about which the official “should have known.”

				Confusion about the Davis ruling centered on what job position/title has the authority to correct the harassment of a student by a teacher, or a student by another student, and what “deliberate indifference” means. The Supreme Court justices did not indicate who must have knowledge, who qualifies as a school official to correct the behavior, or what constitutes “actual knowledge” or “deliberate indifference.” Court opinions have not helped in clearing up the confusion as to “actual knowledge” and “deliberate indifference,” with different courts interpreting the U.S. Supreme Court’s ruling very differently in cases that are almost mirrors of each other. 

				The legal issues of “deliberate indifference” and “actual knowledge” represent a major difference between OCR’s requirements and the federal courts’ requirements. First, the courts, as mentioned above, require “actual notice”; OCR requires “constructive notice,” meaning that a school official either “knew” or “should have known” about the harassment. A second difference between OCR and the courts is that the U.S. Supreme Court indicated that an “appropriate person” must be informed of the misconduct but did not identify what position was an “appropriate person.” OCR identifies an appropriate person as a principal, security officer, teacher, affirmative action officer, Title IX officer, or bus driver. A principal may constitute an appropriate person according to the U.S. Court of Appeals for the Eighth Circuit, but a guidance counselor cannot be considered an appropriate person because they lack the power required to take corrective action against a perpetrator. And, finally, a third difference between the federal courts and OCR is the degree or level of misconduct required to violate Title IX. In Davis, the Supreme Court ruled that sexual harassment must be “so severe, pervasive and objectively offensive” that it bars the victim’s access to an educational opportunity or benefit. The Court concluded that teasing and name calling alone are not enough for liability. 

				In addition, the Court ruled that schools can only be held liable for that which they can control, which translates into liability for school officials’ responses to student misconduct, not for the misconduct itself. A common misperception with parents and others is that the school is liable for the behavior of the harassing student—it is not. In contrast, OCR is less strict, saying the harassment must be “severe, pervasive or objectively offensive.” 

				The elements that determine whether the sexual misconduct is severe, pervasive, and objectively offensive54 are: (1) the degree to which the conduct affected one or more students’ education; (2) the duration, type, and frequency of the behavior; (3) the relationship between the target of the harassment and the harasser; (4) the number of students (or teachers, staff, or administrators) involved; (5) the sex and age of the target and the harasser; (6) the size of the school, the location of the harassment, and the context in which it occurred; (7) any other school incidents; and (8) occurrences of gender-based non-sexual harassment. These legal elements have led many to believe that Title IX sexual harassment is far too narrow to provide meaning and effectiveness to victims of sexual harassment in schools. 

				When a student and his mother reported a teacher’s abuse to Barbara Patrick, a principal at Dallas Independent School district and she didn’t believe them, the Fifth Circuit Court of Appeals said the teacher only showed poor judgment.55 Though she erred in not believing the student’s complaint, the court found that her actions did not constitute deliberate indifference, and, because she didn’t believe the complaint, the court determined that she didn’t have actual knowledge. This ruling is in stark contrast to the U.S. District Court of Eastern Virginia’s opinion that principal Catherine Malone demonstrated deliberate indifference when failing to believe a student’s complaint of teacher abuse. She was ordered to pay $350,000 to the student.56

				Defining “deliberate indifference” is a challenge. According to the U.S. Supreme Court, if the school’s actions (or inactions) to the student’s suffering from harassment and vulnerability were “clearly unreasonable,” it is deliberate indifference. Even within the Court’s attempt to assist in defining the term, we are left with confusion. To confound the problem, if schools attempt to end the misconduct, and their attempts are unsuccessful, that alone cannot establish deliberate indifference, according to some but not all courts. 

				Real Cases

				In the sexual orientation sexual harassment of Theno, a student enrolled in the Unified School District in Kansas, the court found that the district was guilty of deliberate indifference because the school’s punishment of the harassers was ineffective.57 The court identified a minimum of twenty-four harassers during the four years Theno was victimized before he quit school. His harassment consisted of being kicked, having objects thrown at him, and called names such as “fag,” “queer,” “ jack-off kid,” and “flamer,” to name a few. Over the years, Theno’s parents repeatedly complained to a counselor, principal, superintendent, and the school board. The district’s response was to only warn the student harassers, and very few were suspended or disciplined. The district had actual knowledge that its meager attempts to curtail the harassment were ineffective, yet they continued to employ those same inept methods to no avail. 

				In a student-to-student incident of harassment, the school official may vary depending on the specific district—principal, vice principal, superintendent, or school board. However, in a teacher-to-student harassment incident, it may be either a principal, superintendent, or the school board who has the authority to take whatever corrective measures would be required. If the teacher needs to be terminated, that can only be an action taken by the school board. I highly recommend that you inform the school board, along with the superintendent, if a teacher or staff member is alleged to have engaged in sexual misconduct. Courts have indicated that a teacher or guidance counselor may be the appropriate person for students to report student-to-student harassment, but not so with teacher-to-student sexual harassment. That’s not to say that either the principal or superintendent shouldn’t take immediate steps to intervene to protect the student(s), but, most often, the corrective discipline is the school board’s responsibility. It is important that the school board is directly informed of a teacher’s sexual misconduct, because not all superintendents take corrective action.

				The following lawsuit was brought against a teacher by a former high school girl alleging sexual comments and touch. The girl’s mother contacted the superintendent with her daughter’s allegation, and the superintendent immediately contacted the police and advised the girl’s mother to do the same, which she did. When the police officer arrived at the school, the superintendent accompanied the officer to the teacher’s classroom, and told the teacher he was suspended with pay pending the outcome of an investigation of an allegation of a violation of the district’s sexual harassment policy. The teacher was escorted out of the school immediately. The police criminal investigation followed, in which the superintendent observed the interview with the alleged perpetrator. Even though the teacher was found not guilty in a court of law, the school board believed there was enough suspicious evidence that it merited the teacher’s termination of employment. In this case, the superintendent did exactly what he should have done, which played a role in the district not being liable. 

				If both male and female students are harassed by either a student or a teacher, the conduct may not necessarily qualify as illegal discrimination because the misconduct was directed towards both genders. In the case of the perpetrator being a teacher, however, it may be illegal under criminal law. If the teacher’s wrongdoing was not based on a student’s sex, then the school district is not liable under Civil Rights, Title IX. An Illinois court stated that, “Harassment is not discriminatory simply because it has sexual content or connotations. . . . It is only discriminatory if it causes disadvantageous terms or conditions of employment or education to one sex but not the other.”58

				Illegal retaliation is also outlawed under Title IX. Retaliation consists of any negative behavior that occurs to any student who brought a sexual harassment complaint to the attention of school officials, or to any other student who was part of a harassment investigation as a witness. Claims of retaliation require an investigation using the standard of “preponderance of the evidence” in determining if retaliation occurred.

				When students sue their school districts under Title IX, they often also sue using 42 U.S.C. Section 1983, known as Section 1983. Chapter 10 explains Section 1983 in more detail. However, briefly, Section 1983 allows students the opportunity to sue not only the school district but also individual school employees for punitive damages.59

				Sixth grader B. G. experienced daily harassment from three boys in her Frick Middle School in Pittsburgh. Unfortunately, she and the three boys shared most of their classes, where the boys called her names, told her she was overweight and ugly, and made sexual comments based on sex stereotyping. Despite complaints to school officials, the harassment continued throughout the school year and into seventh grade, with additional boys joining in the abuse. At lunch, when they would call her fat, she moved instead of eating in front of them, and then threw her food away. The result—B. G. developed anorexia nervosa. School officials knew of the harassment but failed to inform B. G.’s mother. Finally, school administrators suspended the boys for one day, but the harassment continued, so B. G. left school. Because the school was uncooperative in providing B. G.’s education record to her new school, her mother filed complaints with the board of education and also contacted local politicians. The principal, in response, filed a disorderly conduct charge against Mary, B. G.’s mother, which was dismissed as groundless. Mary sued the school district under Title IX, sued the principal under Section 1983, and also sued the principal for retaliation. At the time of this writing, no settlement or court opinion is available.60

				Some state courts differ from federal courts in protecting GLBT youth from discrimination and harassment. Presently, twenty-three states recognize the GLBT community (youth and adults) as a protected class, but the federal government does not. However, if students are harassed because of their sexual orientation or gender identity, their harassment may be actionable as a gender stereotype, which is prohibited by the federal courts under Title IX. The Price Waterhouse Title VII case provided that the sex stereotype claim may be appropriate in that homosexuals, by definition, don’t conform to traditional gender norms—at least in their sexual practices.61 Some judges have disagreed, indicating that a gay man may conform to what is viewed as a stereotypical man, who is not effeminate, and therefore would not be protected. 

				Title IX prohibits sexual and gender-based harassment of students regardless of their real or perceived sexual orientation or gender identity of either the harasser or the target.62 Title IX does not prohibit harassment based on sexual orientation but does protect GLBT students from sex discrimination—very confusing! As with other sexual harassment complaints, OCR requires that schools investigate and remedy real and perceived sexual orientation or gender-based harassment. Even though OCR does not have the authority to investigate complaints alleging sexual orientation harassment, it must investigate complaints of misconduct that is based on a student’s sex rather than on sexual orientation. For example, if a GLBT student is targeted with verbal, physical, or sexual advances, it may be sexual harassment. In contrast, if a GLBT student is subjected to abusive comments or name calling due to the student’s sexual orientation or gender identity, then it is not sexual harassment under Title IX law. If your state’s human rights/civil rights laws recognize discrimination to include sexual orientation and gender identity protections, however, then sexual orientation and/or gender non-conformity is a protected class based on your state laws. 

				In the 2011 legislature, two bills in Congress are intended to provide GLBT students additional protection, based on sexual harassment or gender stereotyping—the Student Nondiscrimination Act (SNDA) and the Safe Schools Improvement Act (SSIA). SNDA would prohibit harassment based on real or perceived sexual orientation or gender identity in any school/program receiving federal funding. SSIA requires schools that receive federal funding to implement and report on GLBT anti-bullying programs.63

				Defining and understanding the complexities of sexual harassment under both Title IX and OCR is difficult. Sexual harassment is a form of sex discrimination that is a violation of the Civil Rights Act, Title IX of the Education Amendments of 1972, however, not all sexually harassing behavior constitutes sexual harassment from a Title IX and legal perspective. Some state courts differ from federal courts in protecting GLBT youth from discrimination and harassment. Bottom line: If the harassed student is emotionally distraught, skipping school, not doing the assigned work, or denied other benefits of learning, then it is interfering with the student’s ability to get an education, and prohibited by Title IX.
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