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To all who seek the truth




Introduction

Perjurii poena divina, exitium; humana, dedecus
 (The crime of perjury is punished by heaven with perdition, and by man with disgrace.)

–CICERO, DERIVED FROM THE TWELVE TABLES
 OF ROMAN LAW, CIRCA 450 BC

 

Oh! What a tangled web we weave
 When first we practice to deceive!

–SIR WALTER SCOTT, “MARMION” (1808)

We know how many murders are committed each year–1,318,398 in 2009. We know the precise numbers for reported instances of rape, robbery, aggravated assault, burglary, larceny, and vehicle theft. No one keeps statistics for perjury and false statements–lies told under oath or to investigative and other agencies of the U.S. government–even though they are felonies punishable by up to five years in prison. There is simply too much of it, and too little is prosecuted to generate any meaningful statistics.

Although lying seems to be an inherent part of human nature, the narrow but serious class of lies that undermines the judicial process on which government depends has been a crime as old as civilization itself. Originally prosecuted in England by ecclesiastical courts, by the sixteenth century perjury was firmly embedded as a crime in the English common law. The offender was typically punished by cutting out his tongue, or making him stand with both ears nailed to the pillory. False testimony that resulted in the execution of an innocent person was itself punishable by death. Exile, imprisonment, fines, and “perpetual infamy” were meted out as the centuries passed.

Perjury was a crime in the American colonies and has been a crime in the  United States since independence. Today perjury and false statements are federal offenses under U.S. criminal code Title 18, and perjury is also outlawed by statute in all fifty states. The obligation to appear as a witness if summoned and to provide truthful testimony has been inculcated in generations of Americans through civics and history classes. “I swear to tell the truth, the whole truth, and nothing but the truth” is a phrase nearly every American knows by heart.

Yet lying under oath is a subjective crime. It requires the person telling the lie to know that the statement is false and to intend to lie. The subject of the lie must be “material,” of some importance, and not a trivial irrelevancy. Guilt or innocence turns not on accuracy, but on state of mind. For that reason, it is an extremely difficult crime to detect, prosecute, and prove.

Mounting evidence suggests that the broad public commitment to telling the truth under oath has been breaking down, eroding over recent decades, a trend that has been accelerating in recent years. Because there are no statistics, it’s impossible to know for certain how much lying afflicts the judicial process, and whether it’s worse now than in previous decades. Street criminals have always lied when confronted by law enforcement. But prosecutors have told me repeatedly that a surge of concerted, deliberate lying by a different class of criminal–sophisticated, educated, affluent, and represented in many cases by the best lawyers–threatens to swamp the legal system and undermine the prosecution of white-collar crime. Perjury is committed all too often at the highest levels of business, media, politics, sports, culture–even the legal profession itself–by people celebrated for their achievements, followed avidly by the media, and held up as role models.

“It’s nearing a crisis,” James Comey, the former deputy attorney general and U.S. Attorney who prosecuted Martha Stewart, told me. “People think the government is omnipotent. The truth is, this is an honor system. We count on the fact that witnesses will testify, produce documents and other evidence, and tell the truth. If not, the whole system is reduced to nothing but perjury and obstruction prosecutions.”

I have written for many years about business and politics, and as the scandals of the last decade mounted–Enron, WorldCom, Adelphia, Tyco, culminating in the shocking Bernie Madoff Ponzi scheme–it occurred to me that they shared a common thread: lying. Sometimes it wasn’t labeled perjury per se, but the essence of fraud is false statements, whether they’re accounting statements, SEC filings, or briefings to Wall Street analysts and investors. So many false statements were made in financial statements by business executives that the  Sarbanes-Oxley reforms passed by Congress in 2002 require that chief executives and chief financial officers swear to the accuracy of their financial reports, and if they prove to be false, the executives face criminal prosecution. That such a law would even be necessary would surely have shocked earlier generations of American business leaders.

Lying in politics is hardly novel, but lying under oath by politicians has taken on new dimensions. It’s not necessarily a crime to have extramarital sex or to lie about it in press conferences. It is a crime to make false statements under oath. A grand jury investigated former vice presidential nominee and presidential candidate John Edwards, who repeatedly denied having an affair or fathering a child with Rielle Hunter, a woman on his campaign staff, after the National Enquirer broke the story in 2007. He eventually issued a press release admitting the allegations. The grand jury is reportedly examining a wide array of potential crimes, including whether Edwards induced an aide to submit a false affidavit claiming that he, not Edwards, was the father of Hunter’s child. (The investigation was ongoing and no charges had been filed by the end of 2010.)

In 1999 Arkansas federal judge Susan Webber Wright ruled that President Bill Clinton gave “false, misleading, and evasive answers that were designed to obstruct the judicial process” in the Paula Jones sexual harassment case when he said in sworn testimony that he had never been alone with Monica Lewinsky and had never engaged in any sexual activity with her. ( Jones’s lawyers had asked Clinton about Lewinsky and other women in order to show a pattern of such behavior.)

Judge Wright issued thirty-two pages of findings and held Clinton in contempt. She referred the matter to the Arkansas Committee on Professional Conduct, which suspended Clinton’s license for five years and fined him $25,000. The U.S. Supreme Court subsequently barred him from appearing before the high court. In resolving the criminal investigation against him, Clinton acknowledged that he “knowingly gave evasive and misleading answers” in a sworn deposition, and said, “I tried to walk a fine line between acting lawfully and testifying falsely, but I now recognize that I did not fully accomplish this goal and am certain my responses to questions about Ms. Lewinsky were false.” Special Counsel Robert Ray, successor to Kenneth Starr, closed the case without seeking an indictment or further penalties.

Perjury has infected nearly every aspect of society. Consider a sampling from recent years, in roughly chronological order, all involving prominent, successful people: • Former Los Angeles detective Mark Fuhrman was convicted in 1996 of perjury during the O. J. Simpson trial for testifying that he never used the word “nigger” after an audiotape and numerous witnesses contradicted him.
• British novelist Lord Jeffrey Archer was convicted of perjury and perverting the course of justice in 2001 after he sued the Daily Star for libel and testified that he hadn’t slept with a prostitute. He also created a fake diary and asked a friend to provide a false alibi for the night in question. The judge called it “as serious an offense of perjury as I have had experience of and have been able to find in the books.” Archer was sentenced to four years in prison.
• Merrill Lynch executive James A. Brown was convicted in 2004 of perjury and obstruction of justice for false testimony that he didn’t know important details of a Nigerian barge investment that enabled Enron to book a fake profit and falsify its financial results, defrauding investors. He was sentenced to three years and ten months in prison. Three other Merrill Lynch executives were also convicted in the Enron barge scheme and given prison sentences.
• Recording star Kimberly Jones, the rapper known professionally as Lil’ Kim, was convicted of perjury and sentenced to a year in prison in 2005 after testifying to a grand jury about a shooting outside radio station Hot 97 FM in New York. She testified she didn’t know her manager and a friend were at the site; a videotape showed them there together.
• In 2006, the powerful Milberg Weiss law firm, which made its name representing plaintiffs in large class-action suits, and four of its long-term partners pleaded guilty to federal charges of obstructing justice, perjury, bribery, and fraud. The complaint accused the partners of paying three plaintiffs $11.4 million in illegal kickbacks in about 180 cases spanning twenty-five years, and then repeatedly lying about it to the courts.
• Lord John Browne, the chief executive of international oil giant BP, abruptly resigned in May 2007, after a forty-one-year career at the company. He admitted that he lied in a deposition to the court when he said he met his former lover, Jeff Chevalier, while exercising in London’s Battersea Park. They had actually met through an escort service.
• In March 2008, the mayor of Detroit, Kwame Kilpatrick, and his chief of staff, Christine Beatty, with whom he denied having a long-running affair, were charged with multiple felony counts including perjury,  misconduct in office, and obstruction of justice. Kilpatrick pleaded guilty to obstruction of justice and served ninety-nine days in jail. He was subsequently convicted of lying under oath about his affair with Beatty and sentenced to up to five years in prison.
• The former Chicago police commander Jon Burge was convicted in June 2010 of perjury and obstruction of justice for lying in a 2003 civil lawsuit about his use and knowledge of torture of criminal suspects.
• John McTiernan, the director of Die Hard and Predator, pleaded guilty in July 2010 to two counts of making false statements to the FBI, and one count of perjury for lying to a federal judge. McTiernan denied hiring private investigator Anthony Pellicano, the mastermind of a long-running wiretap conspiracy on behalf of his famous Hollywood clients. Pellicano is currently serving a fifteen-year prison term.
• In August 2010, the baseball legend Roger Clemens was indicted on three counts of making false statements, two counts of perjury, and one count of obstruction of Congress. Prosecutors allege Clemens lied repeatedly to Congress, particularly when he stated under oath, “Let me be clear, I have never taken steroids or HGH [human growth hormone].” He pleaded not guilty and a trial was set for July 2011.
• The governor of New York State, David Paterson, was accused of lying under oath to a state commission about whether he had solicited free tickets to a Yankees baseball game. In August 2010, an independent commission, chaired by Chief Judge Judith Kaye, found that Paterson gave “misleading and inaccurate” testimony, and referred the case to the Albany prosecutor for possible perjury charges.
• Robert Allen Stanford, chairman of Texas-based Stanford Financial Group and the first American to be knighted by the Caribbean nation of Antigua and Barbuda, was accused in June 2009 of running an $8 billion Ponzi scheme and indicted on numerous counts of mail fraud, wire fraud, and obstruction of justice, including making numerous false statements. Laura Pendergest-Holt, his chief financial officer and a Stanford board member, was charged with obstruction and conspiracy and with lying to the SEC in sworn testimony in February 2009. Stanford’s knighthood was revoked in 2010.



This surge of perjury cases at the highest levels of business, politics, media, and culture poses some fundamental questions: Why would people with so  much to lose put so much at risk by lying under oath? Whatever they may have done, why would they compound their problems by committing an independent felony, punishable by prison? What were the consequences? And what price are all of us paying for their behavior?

I set out to answer these questions by examining recent cases of perjury by people at the pinnacle of their fields. They come from the worlds of media, business, politics, sports, law, and Wall Street–just about every center of power and influence in American society. They enjoyed money, fame, power, and celebrity to a degree that most people can only dream of. Yet they shattered their lives and those of people around them while inflicting untold damage on society as a whole. I believe that only by exploring these fascinating cases in depth do the answers to my questions emerge.

Most instances of perjury are very difficult to assess, because sworn testimony is often delivered in secrecy, before a grand jury, or as part of a confidential investigation. All of the lies in these cases were told in circumstances that at the time were veiled in secrecy. In each of these cases, I was able to obtain transcripts of such testimony or notes taken by FBI agents or other investigators. They provide a rare look at the very moment these people made the fateful choice to lie.

That a witness will raise his hand, swear to tell the truth, and then do so is a breathtakingly simple proposition on which the entire American legal system rests. These cases tell us what happens when that proposition breaks down.




Part One

MARTHA STEWART




ONE

“Can I Go Now?”

Douglas Faneuil hurried into the Merrill Lynch office, on the twenty-second floor of 1251 Avenue of the Americas, one of the large office towers across from the Radio City Music Hall. It was December 27, 2001, and Rockefeller Center was still decked in its holiday decorations, but the midtown streets had a subdued post-holiday feel. Faneuil was looking forward to a quiet week; his boss, Peter Bacanovic, was away on vacation. Merrill Lynch’s Rockefeller Center offices had the dark paneling and conservative decor common to investment banks and trust companies, suggesting nothing reckless would ever happen there.

Faneuil had neatly cropped dark blond hair, a slender build, and boyish good looks. He wore a suit and tie, both to emulate his boss, who was always impeccably dressed, and to appear professional.

From his cubicle Faneuil could see through the interior glass wall of Bacanovic’s office and out the windows to the neighboring skyscrapers. Faneuil knew little about Bacanovic’s life outside the office, and Bacanovic rarely discussed it. Bacanovic was thirty-nine years old, handsome, often sought after as a desirable single man for society dinner parties. His name regularly appeared in society columns. He’d been educated at a Swiss boarding school and spoke fluent French.

Since Bacanovic was on vacation in Florida, Faneuil was answering all calls and handling anything that came up. He and Bacanovic had split the Christmas holiday period; Faneuil had taken off the week before Christmas. Faneuil thought it was typical of Bacanovic’s thoughtfulness. Indeed, Faneuil  considered Bacanovic the best boss he’d ever had, the first who seemed genuinely interested in him as a person.

Sometimes Faneuil wondered how he’d ended up with a budding career in the financial industry. At Vassar College he’d studied art and wanted to be a sculptor. After he graduated, he moved to Brooklyn, hung out with other artists, and struggled to make ends meet. He couldn’t count on any assistance from his divorced parents. His father lived in Boston on a modest inheritance that left little for his son. Faneuil wasn’t quite sure why his father had never held a regular job. His mother had remarried and lived on Cape Cod. Pressed for funds, Faneuil had responded to an ad for artists looking to supplement their income. D. E. Shaw, a hedge fund, had placed the ad in a quest for some people with unconventional backgrounds, people with interests outside of finance. When told the salary was $38,000 a year, Faneuil laughed. It seemed like a fortune. After he took the job, his mother baked a sheet cake, which she decorated like a dollar bill.

Faneuil began with relatively routine back-office accounting tasks, but within a few years was compiling and delivering to Shaw the firm’s daily profit-and-loss statement. While he still lacked any burning interest in finance, he found he had a knack for it. He worked hard and tried to do a good job. He got steady raises and by 2001 was earning $60,000. Compared with his artist friends, he was wealthy.

Faneuil was at a birthday party for a coworker when he ran into Zeva Bellel, a friend from Vassar who had moved to Paris. She in turn introduced him to Rob Haskell, who was working as an editor at W magazine, a spin-off from Women’s Wear Daily that chronicled the fashion and society elite. Haskell had grown up in Brookline, Massachusetts, close to Faneuil. He’d graduated from Yale, and their paths had crossed briefly when Haskell visited Bellel at Vassar. The two agreed to have lunch. That same week, Faneuil was devastated by news that his sister had committed suicide. Haskell was sympathetic and supportive. Soon they were dating.

Haskell seemed enamored of the glamorous, wealthy Manhattan lifestyle chronicled by W. He kept encouraging Faneuil to become a trader and make even more money. Haskell knew a stockbroker who needed an assistant. By chance they met at the ballet, and Haskell introduced Faneuil to Peter Bacanovic. He seemed charming; Faneuil followed up with a call, and then an interview at Bacanovic’s office. Bacanovic confided that he hadn’t really planned on being a stockbroker either and always thought he wanted to be a  Hollywood agent or film producer. Bacanovic told Faneuil that if he got the job, he’d take him under his wing, and eventually Faneuil could have clients of his own.

Faneuil didn’t say much. He listened, but he had other ideas. He thought about starting a nonprofit to help struggling artists find affordable studio space. His ambitions were vague but altruistic.

Deeply shaken by his sister’s death, and still unsure about his career choice, Faneuil quit his job at D. E. Shaw in April 2001. With his savings, he and Haskell took a trip to Paris, where they visited Bellel. Faneuil continued on his own to Spain. He figured he’d ponder his future while traveling. One evening he climbed a hillside outside Toledo and sat looking down on the beautiful old city. He watched the sunset. Later he wrote about his thoughts in his diary: “What is this inclination of mine to help other people before I have a life or any money of my own?” Haskell was right. He should make some money and then help others. When he got back to New York, his savings exhausted, there was a message from Bacanovic’s assistant: “Congratulations! You got the job.”

 

 

When Faneuil got in that morning, December 27, he already had phone messages. Even before he could retrieve them, the phone started ringing. When he answered, a woman identified herself as Aliza Waksal. She sounded a little groggy, as if she’d just been awakened from a sound sleep. Faneuil had never spoken to her before, but he knew she was the daughter of Sam Waksal, one of Bacanovic’s most important clients and the chief executive of ImClone Systems. Aliza, a graduate student at New York University and an aspiring actress, had never called the office or executed a trade, so far as Faneuil knew, but now she was interrupting a ski vacation in Idaho, where it was just 7:00 a.m. “I want to sell all my ImClone shares,” she said.

Faneuil looked at her account on the computer and saw she owned 39,472 shares, worth over $2.5 million. He wasn’t sure he could simply sell the shares when her father was the company’s CEO. Still, they didn’t seem to be restricted. He said he’d get back to her.

The phone rang again. “Did you get my fax?”

It was Alan Goldberg, Sam Waksal’s accountant. Faneuil rarely dealt with Goldberg himself. He usually spoke directly with Bacanovic, who’d often said he was pushy and offensive.

“No, I haven’t had a chance to check the fax machine.”

“Is Peter there?”

Faneuil said he was on vacation.

“Then we’ve got a lot to do today,” Goldberg said. “Ignore your other business. I want you to act like I’m Peter’s only client.”

Faneuil wasn’t sure what to say.

“Here’s what I want you to do: Sell all of Sam’s [ImClone] shares right away.”

Faneuil hadn’t been sure about Aliza, but he was all but certain he couldn’t just sell Waksal’s shares. On the computer screen they were designated with “R” for restricted, in red. Restricted shares can only be sold pursuant to SEC Rule 144, which sets certain conditions and usually requires that a lawyer certify the conditions have been met.

“Alan, I can’t just put in the trade,” Faneuil said, mentioning Rule 144.

“Okay,” Goldberg said. Faneuil was surprised he seemed to accept this without argument. “The fax instructs you to transfer all of Sam’s shares to Aliza’s account. You’ve got to do this immediately. Then sell them once they’re in her account.”

Faneuil doubted this brazen attempt to evade the restriction would work, but he stayed calm. He prided himself on his cool demeanor in crises. “Alan, you can’t just do that. The shares are still restricted, even if they’re in Aliza’s account.”

“Do me a favor and ask Peter,” Goldberg said, sounding annoyed. He hung up.

Faneuil hated calling Bacanovic so soon; it was barely nine-thirty, and Bacanovic hadn’t even been in Florida twenty-four hours. But this was one of Bacanovic’s biggest accounts, the transaction was large (Sam Waksal had nearly 80,000 ImClone shares worth nearly $5 million in his account at Merrill, although they were margined, since Waksal had borrowed heavily against them), and it raised all kinds of issues. Faneuil reached Bacanovic on his cell phone, and briefed him on the Waksal activity.

Bacanovic seemed to take the unusual developments in stride, told him to execute the trade for Aliza–the shares weren’t restricted–but to check with a manager about Sam Waksal’s request. Faneuil put through the order for Aliza, realizing a total of $2.46 million. Then he found Julia Perez, the only manager in the office that day, and told her about Waksal’s request to transfer the shares to his daughter. “We can’t do that, right?” he asked.

“Absolutely not,” she concurred.

On the way back to his desk, Faneuil stopped at the fax machine. There was the fax from Goldberg:

“Urgent: Immediate attention required. Dear Peter: Please transfer the entire balance in the above referenced account to the account of my daughter, Aliza Waksal . . . including all shares of ImClone and the related margin balance. It is imperative that this transfer take place tomorrow morning, December 27, first thing.” The last sentence was underlined.

Faneuil called Goldberg, told him he received the fax but that his manager had blocked the sale. Goldberg ordered him to transfer the shares to Aliza’s account anyway. Faneuil said he’d see what he could do. Aliza called again, asking if he’d gotten the fax and was making the transfer.

He’d barely hung up when another Waksal called, Elana Waksal Posner, Waksal’s sister.

“What’s ImClone at? What’s the stock at?” she demanded. She sounded like she was on a cell phone in her car.

Faneuil said it was just above $60.

“Shit,” she said. “It’s already going down.” She hung up, but called back soon after. Her husband was in the background, and they argued about whether to sell her ImClone shares. Faneuil listened patiently. Finally she said, “I’m selling.” But when Faneuil checked, he discovered she didn’t have any ImClone shares in her Merrill account with Bacanovic. “Oh, they must be in my other accounts,” she said, and hung up. (They were in her online Merrill account.)

Faneuil kept looking for a way to transfer or sell Sam Waksal’s shares, but the legal department blocked him, reporting that there was “news pending” on the company preventing any sales by officers. It was the first Faneuil had heard about any news. He relayed this development to Goldberg, who seemed annoyed. Shortly after, Sam Waksal himself called, demanding to know why he couldn’t sell his shares. When Faneuil mentioned there was news pending, he shouted, “That’s ridiculous! There’s no pending news!” Then he slammed down the phone.

Faneuil reached Bacanovic again.

Faneuil said Goldberg was really pressing him, wouldn’t take no for an answer. “Take it with a grain of salt,” Bacanovic told him. “He’s always very demanding, but don’t worry about it.”

Faneuil also described the calls from Aliza and Elana. “Why is [Goldberg] so frantic? Why are they acting so crazy? What do you think is going on?” Faneuil asked.

There was a pause. Suddenly Bacanovic interjected, “Oh my God! We’ve got to get Martha! Get her on the phone.”

 

 

From humble beginnings in New Jersey, Martha Stewart had vaulted from stockbroker, to caterer, to cookbook author, to Kmart spokeswoman, to magazine creator and editor, to a one-woman lifestyle conglomerate. She was indisputably talented, with a keen aesthetic sensibility, unerring taste, and an encyclopedic command of household skills. She was also ambitious, a perfectionist, a workaholic, stubborn, and, at times, a harridan.

Through sheer drive, determination, hard work, and an unerring instinct for self-promotion, Stewart had transformed herself into a ubiquitous one-woman brand–“Martha”–and her name into a widely used adjective, as in “That holiday centerpiece is so Martha.”

Stewart and Bacanovic had struck up a friendship while Stewart’s only child, her daughter, Alexis, was dating Sam Waksal. Bacanovic had worked at ImClone for two years, had stayed in contact with Waksal, and Waksal had introduced him first to the younger Stewart, then to her mother. The photogenic Bacanovic showed up in several spreads in Martha Stewart Living, including a brunch feature in which he, Stewart, and other guests were pictured wearing bathrobes. A framed photo from the shoot was the only personal photo Bacanovic had in his office.

When Waksal learned that his former employee had become a stockbroker, he opened an account with him at Merrill Lynch, as well as one for his daughter, Aliza. Stewart had steered her company’s pension account to him and had recently consolidated more of her accounts with him. With clients like the Waksals and Stewart, Bacanovic was a rising star at Merrill Lynch, his future secure.

Bacanovic and Waksal seemed to have much in common besides their mutual friendship with Stewart, at least on the surface. Like Bacanovic, Waksal could be charming and charismatic. Both were children of immigrants: Greek in Bacanovic’s case, Polish in Waksal’s. Waksal’s father fought in the Polish resistance during World War II, and his mother was a concentration camp survivor. Waksal grew up in modest circumstances in Ohio, where he attended public schools and Ohio State. He earned a PhD in immunology, did research in Israel, and landed a postdoctoral position at Stanford. He had become enormously wealthy, and often hosted glamorous, celebrity-studded parties in his sprawling loft in Manhattan’s trendy SoHo neighborhood. His rise had seemed meteoric. 

Despite his financial success, Waksal’s career had been shadowed, though never derailed, by allegations of a series of disturbing and at times bizarre ethical lapses. The Wall Street Journal reported that Waksal was asked to leave Stanford after the doctor in charge of the lab concluded Waksal had lied about the source of antibodies he’d obtained from the Sloan-Kettering Institute in New York. Waksal subsequently apologized and told another doctor that he “was seeking psychiatric help and had changed,” according to the Journal.

Waksal moved to the prestigious National Cancer Institute. But his colleagues there reported a disturbing pattern: “When the critical time came to deliver his part of the collaboration, there would be a catastrophe of some sort–a tissue culture would become contaminated or the mice would develop an infection and have to be killed,” the supervising doctor told the Journal. His research fellowship was not renewed.

Nonetheless, Waksal moved to Tufts University, outside Boston, where his brother Harlan was a medical resident. There allegations were even more serious : that Waksal fabricated laboratory results. In one bizarre episode he was accused of impersonating his brother, while Harlan himself was arrested in the Fort Lauderdale airport carrying more than two pounds of cocaine. In 1982 Harlan was convicted of possession of a controlled substance with intent to distribute and sentenced to nine years in prison. On appeal, the search was deemed illegal because Harlan hadn’t consented to it, and his conviction was overturned. Still, no one disputed that Harlan was carrying a large quantity of cocaine through an airport.

Sam Waksal’s ouster by Tufts didn’t prevent him from securing yet another prestigious medical position, this time at New York’s Mount Sinai Hospital (Tufts officials later said no one from Mount Sinai conducted any reference checks). Waksal was soon fired amid recurring allegations of fabricated lab results, financial irregularities, and ownership disputes over technology. (Waksal’s files at Mount Sinai were sealed as part of a termination settlement the hospital reached with Waksal.)

In part due to Sam Waksal’s prestigious résumé, and in part due to an investment frenzy for anything in the biotech field, the Waksal brothers successfully raised $4 million to launch ImClone Systems in 1994 despite their checkered careers. As Waksal told Business Week in 2001, he and Harlan “thought we’d focus on infectious diseases, cancer, and diagnostics, make some products, get rich, and retire early.” With the money they raised they opened a research lab on the site of an abandoned shoe factory in Manhattan. The company never  earned a profit, but in the biotech-crazed 1990s, that hardly mattered. It went public in 1991 at $14 a share, and Bacanovic was one of the employees of the fledgling company who received a few hundred shares in the initial public offering.

Despite many fruitless efforts to develop new drugs, ImClone was essentially a one-drug enterprise, focused most recently on the development of Erbitux, a genetically engineered treatment for colorectal cancer. The Waksals had little to do with developing the drug; they had acquired rights to it. Dr. John Mendelsohn at the University of California developed it, and over the years Erbitux had emerged as the company’s leading (indeed, only) potential blockbuster drug. Early trials were so promising that the Food and Drug Administration put Erbitux on a fast-track approval schedule. ImClone’s stock price soared, and in September 2001 pharmaceutical giant Bristol-Myers Squibb agreed to pay $2 billion for a 40 percent stake in the company, valuing ImClone at an astonishing $5 billion. This assumed, of course, that Erbitux would be approved by the FDA. The company filed for FDA approval, and on December 20, the FDA said it had reached a decision, which would be announced eight days later, on December 28, 2001.

On Christmas Day a Bristol-Myers executive called Harlan Waksal, who was spending the holiday skiing in Colorado, to report that he’d spoken with an FDA official, and the Erbitux application looked “doomed.” Harlan conveyed the news to Sam the next morning, and the brothers embarked on a frantic round of calls to get the FDA to reconsider. But the decision was final, and the next day, when Sam Waksal returned to his office in Manhattan, the company was already drafting a press release to convey the bad news, which would be released after the stock market closed on December 28.

With his lavish standard of living, Sam Waksal gave the appearance of great wealth. He was indeed rich by most standards but lived far beyond his means and was heavily indebted. He had $75 million in personal debt, $50 million of it secured by his ImClone stock. Waksal had taken out a $44 million loan from Bank of America secured by a warrant to purchase ImClone shares. (A warrant is the right to buy shares, in this case, 350,000 shares at $5.50 a share. The warrant was potentially valuable: with ImClone trading at $60 a share, it would be worth over $19 million.) But unknown to Bank of America, Waksal had already executed the warrant by mid-2000. Once exercised, the warrant expired and had no further value. Using it as collateral for a loan was a fraud. When Bank of America asked for verification that the warrant remained in effect, Waksal  provided a document with a forged signature of ImClone’s general counsel. Like so much about his life and career, when it came to his personal finances Waksal demonstrated an astonishing recklessness and disregard for any legal or ethical constraints.

Should ImClone’s price fall–as it surely would on the news that the FDA was denying the Erbitux application–Waksal faced margin calls, forced selling of other assets, and huge potential losses, as well as problems if Bank of America discovered that the warrant no longer existed. And the stock’s plunge would not only affect Waksal himself. His family members and friends had also invested in the stock.

As chairman and chief executive, Samuel Waksal was barred by the securities laws from selling stock while possessing inside information, such as the still-secret FDA decision on Erbitux, or from leaking the information to anyone else.

 

 

The moment Bacanovic ordered Faneuil to “call Martha,” Faneuil had figured out what was going on. Something bad was about to happen to ImClone.

Faneuil placed the call to Stewart’s office, with Bacanovic on the line in Florida. The phone rang, and then Stewart’s assistant of four years, Ann Armstrong, answered. Stewart was away, traveling. They all hung up, then Bacanovic called Faneuil back. Bacanovic was going to be unreachable for a few hours; Faneuil thought he said something about going out on a boat, though he wasn’t sure. Then Bacanovic said, “Listen, Martha’s going to call and you’ve got to tell her what’s going on.”

Faneuil felt uneasy. He assumed Bacanovic meant that he should tell Stewart about the Waksals’ attempts to sell their shares. But he had never discussed one client’s transactions with another. He’d only been working at a brokerage firm for six months, and he didn’t recall being told anything specifically, but wasn’t this possibly illegal insider trading?

“What can I say?” he asked Bacanovic. “Can I tell her about Sam? Am I allowed to?”

“Of course!” Bacanovic sounded irritated at his naiveté. “You must. You’ve got to. That’s the whole point!”

At 1:18 p.m. Faneuil got an e-mail from Bacanovic. “Has news come out yet? Let me know. Thanks. P.”

Faneuil replied, “Nothing yet. I’ll let you know. No call from Martha either.” 
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Armstrong, known to everyone in the office as Annie, was intelligent, efficient, organized, and reassuring. Many thought she was too well qualified to be Stewart’s assistant, while recognizing that she helped hold the office together. She was middle-aged, slender, with shoulder-length hair streaked with gray. She avoided the limelight surrounding Stewart, and the two didn’t socialize outside the office. Still, probably no one on the staff knew Martha–her strengths and weaknesses–better than Armstrong.

Armstrong worked at the magazine headquarters on West Forty-second Street, where Stewart usually spent Mondays and Wednesdays. On Tuesdays and Thursdays Stewart filmed her television show at her studio in Westport, Connecticut, near her home there. She had other assistants, but whenever Bacanovic felt he needed her, he called Armstrong.

When she answered the phone, just after 11:00 a.m. on the twenty-seventh, Armstrong recognized Bacanovic’s voice. “I need to speak to Martha.”

It had been a quiet morning, so close to Christmas and with Stewart out of the office. Armstrong told Bacanovic that Stewart was en route to a vacation in Mexico, traveling by private jet.

“Can I call her on the plane?” Bacanovic asked. “I need to speak to her about ImClone.”

“It’s not that easy,” Armstrong said. She’d tried on other occasions, and she had to reach the private jet company, which had to phone the pilots, who had to get a message to Stewart. It could take over an hour to get a reply. “She’s going to be touching down and I’m sure she’ll call the office for messages.”

“Tell her, when she calls, that I think ImClone is going to start trading downward,” he said. Armstrong carefully wrote the message in a blue notebook she kept at the ready for messages. Then she turned to her computer and typed the same message into Stewart’s phone log: “Peter Bacanovic thinks ImClone is going to start trading downward.”

“Ask her to call my office,” Bacanovic concluded, and then hung up.

Armstrong thought the message was “fishy.” She knew to a near certainty that Stewart would act on Bacanovic’s information, whatever it was. The stock market in general, and ImClone in particular, was a near obsession with Stewart, who had earlier worked as a stockbroker before quitting to launch her catering business. She had been furious with Bacanovic a few weeks earlier, after ImClone shares rose a few dollars shortly after she sold a large block, on  Bacanovic’s recommendation. Armstrong’s father had been an active investor, and she knew a good deal about the market and its workings, and what kind of information drove stock prices. She wondered what Bacanovic knew.

Stewart had the peculiar fixation with money that is common to many self-made entrepreneurs, no matter how wealthy they’ve become. Born in 1941 in Nutley, New Jersey, to working-class Polish Catholic parents and an alcoholic father, she had worked as a housekeeper on Park Avenue to help pay for college at Barnard. One employee recalled that after a photo shoot for the magazine in North Carolina, Stewart insisted that all the food be wrapped and flown home with her. Her personal expenses were often billed to the company; after one half-day photo shoot in her Westport home, Turkey Hill, the company paid for nine days of housekeeping expenses. One year, the company paid Stewart $2 million in “rental fees” for the use of her various homes as sites for photo shoots, the New York Times reported. After the 1999 public offering of shares in Martha Stewart Living Omnimedia, Stewart was indisputably wealthy, with a fortune estimated at $1 billion by Forbes magazine in August 2000.

Little more than an hour after Bacanovic’s call, Stewart phoned from an airport in San Antonio, Texas, where the jet had stopped to refuel. Her companions on the flight and vacation–her close friend Mariana Pasternak and Kevin Sharkey, interior decorating editor at the magazine and a favorite decorator of Stewart’s–noticed that she grabbed a phone from a desk as soon as they arrived in the waiting area. Armstrong relayed several messages from magazine staff members as well as Bacanovic’s, which Armstrong read to her in its entirety. Stewart didn’t react. But after Armstrong patched her into her employees, she told Armstrong to call Bacanovic. “Merrill Lynch, Peter Bacanovic’s office,” Faneuil answered.

There was a slight pause as Armstrong got off the phone. “Hi, this is Martha,” Stewart said.

Given his prior experiences with her, Faneuil was nervous. All of their brief conversations–there had been three or four–had been unpleasant. Bacanovic didn’t want Faneuil to talk to Stewart if it could be avoided, and had given him strict instructions to get him ASAP when Stewart called. One time Faneuil put her on hold, and Bacanovic told him to pick up and make conversation while he gathered some information. Faneuil returned to Stewart’s line, but before he could say anything, Stewart had erupted. “Do you know what I’ve just had to listen to? I can’t believe people have to put up with this shit.”

Merrill Lynch’s phone system played classical music whenever someone was put on hold.

“You tell Peter that if I ever have to put up with this shit again I’m taking my money elsewhere.” She slammed down the phone without saying good-bye.

On another occasion, Stewart’s call was transferred to the receptionist, who answered it and sent it back to Faneuil. The receptionist spoke with a mild speech impediment. When Faneuil picked up the phone, Stewart yelled at him, “Do you know who the hell is answering your phones? You call and you know what he sounds like? He says this . . .” Stewart, as Faneuil later wrote in an e-mail describing the incident, “made the most ridiculous sound I’ve heard coming from an adult in quite some time, kind of like a lion roaring underwater.”

Faneuil laughed. He thought she was joking.

“This is not a joke!” Stewart shouted. “Merrill Lynch is laying off ten thousand employees because of people like that idiot.” She slammed down the phone.

Faneuil e-mailed a colleague: “I have never, ever been treated more rudely by a stranger on the telephone.”

That Stewart could be rude, profane, impatient, self-centered, mercurial, and dictatorial was documented in best-selling books like Martha Inc. by Christopher Byron and Just Desserts by Jerry Oppenheimer. Nearly everyone working at Martha Stewart Omnimedia had witnessed, or been subjected to, one of her fits of anger. So far as anyone knew, she never apologized or acknowledged she might be wrong. As one longtime employee put it, “She has her ways of trying to make amends, but they do not include the words ‘I’m sorry.’ ”

Over the years, she had left a trail of discarded and disaffected former friends, business associates, and employees. By the time she sold her ImClone shares, she had only a handful of people who could reliably be considered friends. These included the Waksals, Johnny Pigozzi, Mariana Pasternak, and Charles Simonyi, the wealthy former Microsoft executive she was widely reported to be dating. She was also close to Susan Magrino, her longtime public relations adviser; Sharon Patrick, the chief executive of Martha Stewart Living Omnimedia; and Sharkey, all of whom also had a business relationship with her.

Still, there were many loyal and longtime employees, and thousands more who sent résumés and wanted to work for her. Stewart had made many people rich beyond their dreams.

For a while Bacanovic had seemed on the brink of joining the charmed  circle of people who were genuinely close to Stewart. But recently the relationship between Stewart and Bacanovic had become strained as technology stocks plunged and the September 11 attacks had sent the economy deeper into recession. One e-mail began:Peter: do nothing. The account is a mess, as is the pension account. I think we need to go over each and every item and evaluate the entire scenario. I think it’s time for me to give my money to a professional money manager who will watch it when I’m too busy and will take a bit more care about overall market conditions and political and economic problems. We have just watched the slide and done nothing, and I’m none too happy. I’ve made two or three horrendous mistakes and not sold when I was still far ahead. Please call me and I’ll work with you.





Other Martha Stewart employees who were using Bacanovic because of the pension accounts were also starting to complain. Apart from his undeniable ability to attract and charm clients, it’s not at all clear that Bacanovic was a particularly good stock picker or financial planner. He was swept up in the technology and telecommunications mania of the late 1990s, and some of his favorite stocks, former clients recall, were AOL and Amazon.com, both hard hit in the crash, and Urbanfetch, which went bankrupt. One Stewart employee recalls asking Bacanovic what would happen in a downturn. “Don’t worry, I’m really good at managing a down market,” Bacanovic had replied. But he had only been a broker since 1992–and there hadn’t been any down markets since, until the tech bubble burst in 2000. Apart from a few tech favorites, Faneuil’s impression was that Bacanovic simply followed the recommendations of Merrill’s research department. But he had Faneuil buy expensive leather binders to dress up his clients’ account reviews.

That year Stewart certainly had plenty of losses she could blame on Bacanovic. Among them were losses of $59,931 in Amazon, $77,200 in Digex, $113,490 in Lucent, and $65,000 in Sunbeam. All had once been market favorites; only Amazon survived.

As the market continued to drop precipitously from its March 2000 peak, Faneuil knew Bacanovic was under mounting stress, especially from Stewart, his most important client by far. In Faneuil’s presence he often referred to Stewart as “the blonde,” “the bitch,” or the “blonde bitch.” In one e-mail to Faneuil he referred to her as “that witch.”

Faneuil had been dreading yet another direct encounter with Stewart, and now one was at hand.

“What’s going on with Sam?” Stewart demanded impatiently, with no preliminaries.

Despite what Bacanovic had told him, Faneuil was determined to say as little as possible. “Well, we have no news on the company, but Peter thought you might like to act on the information that Sam Waksal was trying to sell all of his shares.” So were Aliza and Elana, he added.

“All of his shares?” Stewart sounded incredulous.

“Well, I’m sure he doesn’t have all of his shares here at Merrill, but what he does have he is trying to sell.”

“Where is ImClone now?”

Faneuil told her it was at $58, down two points. There was a brief pause, and then Stewart erupted.

“It’s unbelievable I wouldn’t get a call! What kind of program are you running over there? It’s down $2 and no one calls me?”

Faneuil’s heart was racing. Then he realized she’d misunderstood him. “I’m sorry, it’s down 2 percent, not $2. I’ll never say points again.”

Now Stewart was screaming as she berated him for this display of incompetence. Finally she paused, her anger seemingly spent.

“I want to sell all my shares.”

“Do you want to place a limit?” Faneuil asked. Since it was a large trade, he thought she might not want to sell below a certain point. “You might want to protect yourself on the downside.”

“No. I want to sell at the market. How am I going to find out about the sale?”

“Well, Ms. Stewart, I could e-mail Annie . . .”

Stewart erupted again, shouting at him, “Absolutely not! You have no right to tell Annie Armstrong about my personal transactions!”

“I’m sorry,” he stammered. “I didn’t mean to imply I’d send the details, just that the trade was executed.”

“Absolutely not! You can’t do that. You can’t tell Annie anything about what goes on in my account.” Faneuil couldn’t believe he had again managed to set off Bacanovic’s most important client. She told him to e-mail the results to her personal e-mail account, and then abruptly hung up without saying good-bye or giving him the chance to ask for her personal e-mail address. Faneuil’s heart was pounding.

Faneuil placed the sell order at the market price. Stewart’s 3,928 shares were sold in two blocks, one at 1:51 p.m., and the other a minute later. But without her e-mail address, he couldn’t report the transaction. He’d have to wait for Peter.

 

 

Still at the airport in San Antonio, Stewart immediately placed a call to Waksal at ImClone headquarters. Emily Perret, his secretary, answered.

“Get Sam. This is Martha.” Even by Stewart’s standards, she sounded abrupt and impatient.

Perret said Waksal wasn’t there.

“There’s something going on with ImClone. Do you know what it is?” Stewart asked.

“No,” Perret said.

“I need you to go find him.”

Perret said she couldn’t do that, but would give him her message as soon as he returned. Stewart didn’t sound satisfied, but told her to have him call her at the Las Ventanas resort in Cabo San Lucas, Mexico.

 

 

Bacanovic finally called the office at about 3:30 p.m. “Did she call?” he asked Faneuil.

Faneuil told him everything that had happened, including that he’d angered Stewart with his suggestion that he confirm the trade through Armstrong. Bacanovic seemed to take the news in stride and gave him Stewart’s personal e-mail address. Faneuil wrote her that the shares had been sold at an average price of $58.4325. “As always feel free to call me with any questions at Peter’s number. Sincerely, Douglas Faneuil.”

That evening, Faneuil met his boyfriend, Rob Haskell, at Haskell’s apartment in Chelsea. Faneuil lived nearby, and although they had separate apartments, they spent most nights together. “You wouldn’t believe what happened today,” Faneuil told him, recounting the day’s saga. Haskell seemed impressed that Faneuil had been at the center of so much activity, talking directly to a celebrity like Martha Stewart.

Later that evening, Faneuil called his father and recounted the same story. But his father reacted differently from Haskell. “Should you be telling people about this?” he wondered, sounding somewhat worried. Faneuil didn’t see why not. What was the harm?
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The luxury resort Las Ventanas is perched on the southern tip of the Baja California peninsula with spectacular views of the Pacific. Stewart and Pasternak had checked into a suite with its own butler service. Stewart had forgotten to make a reservation for Sharkey, so she had ordered a roll-out bed for the living room. The three had been relaxing around the pool, going to the beach, frequenting the spa, and enjoying the resort’s vaunted cuisine. Stewart had bumped into financier Steve Schwarzman, the cofounder and chief executive of Blackstone Group, a big private equity and investment advisory firm. Schwarzman wasn’t a close friend, but the two knew each other socially in New York, and they had a brief conversation. On Sunday, Stewart and her companions took an organized hike through the rocky, desert terrain on the peninsula. Afterward, Stewart and Pasternak spent the evening relaxing on chaises on the terrace, drinks in hand. “Well, here we are again,” Stewart said. “Just the two of us on a holiday with no male companionship.” (Sharkey evidently didn’t count.)

Pasternak commiserated, and the two began discussing what various friends were doing for New Year’s Eve.

“What’s Sam doing?” Pasternak asked, referring to Waksal.

“He disappeared again,” Stewart replied. She added that he’d been “walking funny” at a Christmas party, and that he was selling his ImClone stock. So was his daughter, Aliza. But Merrill Lynch wouldn’t sell it, Stewart reported. Then “his stock went down.” Fortunately, Stewart had sold her ImClone shares before the Erbitux announcement. “Isn’t it nice to have brokers who tell you these things?” she commented–or so Pasternak later recalled. She really wasn’t all that interested in ImClone.

 

 

As soon as he got home from work on December 28, Brian Schimpfhauser turned on his television to CNBC to check on that day’s market news, as he did on most days. Schimpfhauser worked at Merrill Lynch, but downtown at 222 Broadway, far from the glamour of Rockefeller Center. He worked in compliance, as a surveillance officer, looking for evidence of improper or illegal trading. As he tuned in that Friday afternoon, he heard the news that the FDA had rejected ImClone’s application for Erbitux. Schimpfhauser had never heard of ImClone, but he knew the likely impact of a decision like that on a  biotechnology stock. He made a mental note: “That stock is going down when it opens on Monday.”

As soon as he arrived at the office Monday, New Year’s Eve, Schimpfhauser made a list of ImClone’s top officers, including Sam and Harlan Waksal. He read a summary of its business, and examined recent trading patterns. They already looked suspicious: that Thursday and Friday, just before the Erbitux news, ImClone stock had been trending down on heavier than usual trading volume. When the market opened that morning, Schimpfhauser’s prediction was confirmed: ImClone shares opened sharply lower at $45.39, down nearly $10 from Friday’s closing price. Schimpfhauser ordered a computer run on ImClone trading by Merrill Lynch clients during the two weeks preceding the announcement.

When Schimpfhauser glanced over the results, he immediately noticed the name Waksal: both Aliza and Elana. Besides the trading, he saw the transfer of Sam’s shares to Aliza’s account. This was startling. In his six years at the firm, he’d never seen activity like this in the family of a chief executive the day before an important, market-moving announcement. This was obviously a potential legal problem. As Schimpfhauser later recalled, “Some bells and whistles went off in my head.” The results also showed that Aliza Waksal had traded through the Rockefeller office; Elana, however, had executed her trade without a broker, using a Merrill Lynch online account. Then he noticed the name directly above Aliza’s on the computer printout: Martha Stewart. She, too, had traded through the Rockefeller Center office. This was getting too big for Schimpfhauser alone. He took the information to Stephen Snyder, his immediate supervisor, who in turn notified David Marcus, Merrill Lynch’s associate general counsel.

Later that morning, Judy Monaghan called Bacanovic’s office and Doug Faneuil answered the phone, explaining that Bacanovic was on vacation. Monaghan was a compliance officer and also handled personnel matters in the Rockefeller Center office. She was warm, direct, and down-to-earth, and Faneuil liked her. She told him to have Peter give her a call.

“I got a call from our surveillance unit,” she told Bacanovic. “We need to ask some questions about trades on the twenty-seventh.” It was Bacanovic’s first official query about the ImClone trading. Bacanovic said she should speak to Faneuil, since he had handled the Waksal trades. “What about Martha Stewart?” Monaghan asked. Bacanovic said somewhat vaguely that the sale was a “follow-up” to an earlier conversation about selling the shares.

Monaghan walked over toward Faneuil’s cubicle, where Faneuil was standing. “What’s up?” he asked.

“What’s going on with these ImClone trades?” She said she was fielding some questions from surveillance, and Faneuil went through the events of the twenty-seventh involving the Waksals, but didn’t say anything about Martha Stewart. He said he’d been consulting with Julia Perez, the manager he’d asked about the Waksal sale. Then Monaghan looked directly at him. “Was the Martha Stewart trade solicited?” (A solicited trade is one in which the broker suggests the transaction; an unsolicited trade is one in which the client initiates the order.)

“No,” Faneuil answered quickly, even though he wasn’t entirely sure. Bacanovic had initiated the call to Stewart, but she had called back and made the decision to sell. Since being told by Bacanovic to disclose the information to Stewart, he’d assumed everything was okay. But now some of his earlier doubts came back.

Monaghan left. Slightly panicked, Faneuil asked to borrow a cell phone from a coworker. He didn’t want to call Bacanovic on the Merrill line, which would leave a record.

“Peter,” he began, “Judy just asked me all sorts of questions about the ImClone trades. She asked me if the Martha trade was solicited. I said no. Was it?”

Bacanovic, who tended to speak at a rapid-fire pace under normal circumstances, now started yelling, the words pouring forth in a torrent. “It was tax-loss selling! It was tax-loss selling!” He said he and Stewart had a preexisting plan that had to be executed before the end of the year.

Faneuil tried to interrupt, but he couldn’t say anything, because Bacanovic talked right over him. “It was tax-loss selling. Right? Right? Right?” Faneuil still hadn’t been able to get an answer as to whether the trade was solicited or not. Faneuil was silent.

“Okay?” Bacanovic asked. Faneuil still didn’t answer. “Okay?” Bacanovic pressed.

“Okay,” Faneuil finally mumbled.

Faneuil tried to calm himself. So this is how it’s going to be, he thought. His mind was reeling. Bacanovic wasn’t dealing with reality. He, Faneuil, had conveyed the Waksal news to Stewart and she decided to sell. No other explanation was even remotely true. The tax-loss-selling explanation was preposterous. Tax-loss selling requires selling shares at a loss to offset gains, and these shares  had been sold at a gain. He thought he and Bacanovic could have dealt with the situation, but he hadn’t been able to get a word in. He was worried, but surely, he thought, Bacanovic would come to his senses.

That night, New Year’s Eve, Faneuil went out with Haskell and some friends and started drinking. Eventually he and a few others, all “wasted,” as Faneuil put it, ended up at a Brooklyn club called Luxx. Faneuil took some of the recreational drug Ecstasy, something he almost never did, hoping to erase from his memory the previous day’s events. He stayed out until 6:00 a.m.

 

 

The day after New Year’s, Monaghan summoned Faneuil to her office at 10:00 a.m. Jim Porz, head of the Rockefeller branch office, was there, so he knew this was a big deal. Snyder, the compliance officer, was on the phone. “This is a big deal,” Snyder said, raising his voice. “I don’t know what the hell happened, but someone is going down for this. Heads are going to roll! You are going to be questioned by law enforcement. This is huge.” Faneuil was terrified. Monaghan tried to reassure him, and said she’d go with him to Merrill’s compliance offices on lower Broadway and that Merrill Lynch lawyers would be there to represent his interests. “Doug, just tell the truth,” Porz told him once he calmed down. “Everything will be all right. Just make sure you tell the truth and you’ll be fine. It’ll be simple, a walk in the park. I know you’re a little bit nervous, but you’ll be fine.”

Faneuil immediately returned to his cubicle and again called Bacanovic. “Jesus, Peter. They sat me down. Porz said heads are going to roll. I’ve got to testify.”

Bacanovic started repeating the tax-loss-selling story. Once again, he spoke in such a rapid-fire style that Faneuil couldn’t say anything. Bacanovic never said that this is the story Faneuil should tell the SEC, but to Faneuil, the implication was obvious. Then Bacanovic hung up.

Moments later Bacanovic called Faneuil with some routine questions about other accounts and what was happening at the office. He made no mention of Stewart or the SEC. It was as if their earlier conversation had never happened.

Faneuil was torn. He decided he would do his best not to lie. He was certainly not going to repeat the tax-loss-selling explanation, which made no sense. He wasn’t going to tell Bacanovic’s lies for him. On the other hand, he didn’t want to get Bacanovic into trouble. Bacanovic had done so much for him. He’d  treated him well. He was his boss and he felt he owed him a duty of loyalty. It was becoming obvious that telling Stewart about the Waksal trading was improper at best, possibly illegal. He didn’t want to get into that. He decided he’d be as truthful as possible, short of implicating Bacanovic in something bad.

The next morning, when Faneuil got into the office, he was shocked when Monaghan said they were going downtown and he’d be testifying that very day. He thought he had at least another twenty-four hours to prepare himself. They took the subway, and when they arrived at 222 Broadway, an array of lawyers was waiting: Marcus, Snyder, and two others. Faneuil was terrified, but he managed to repeat his story, leaving out the details about the Stewart trade. When they finished questioning him, Marcus said they were going to call the SEC. He had his hand on the speakerphone ready to place the call, and then stopped. “Before we do,” he said, “we want you to know you don’t have to go through with this. You don’t have to talk to the SEC if you don’t want to. We can all go home right now. And you can get your own lawyer too.” He said Merrill would pick up the fees.

The offer was tempting. But to stop now and ask for a lawyer would be like waving a red flag, immediately implicating himself. He didn’t really have a chance to think. “No, it’s okay,” Faneuil said.

Marcus placed the call. Helene Glotzer, the SEC’s regional director in New York, and Jill Slansky, senior counsel, came on the line. They introduced themselves, and Slansky explained that this was just a preliminary investigation into ImClone trading, and that Faneuil was not a target. They asked him to answer to the best of his recollection and not to speculate. And he must answer truthfully. Even though the interview wasn’t under oath, failure to do so was a federal crime. Did he understand that? Faneuil said he did.

Faneuil felt he was truthful–up to a point. He answered everything they asked about the Waksal trading and events leading up to it, which by his estimate accounted for 98 percent of the interview. There were only a couple of questions about Martha Stewart. He said she’d called, asked for a quote on ImClone, and after he provided it, told him she wanted to sell her shares. That was all. They didn’t ask any follow-up questions. What he said was true in the narrowest sense.

Everyone congratulated Faneuil when the interview was over. The SEC didn’t seem interested in Martha Stewart! He didn’t care about the Waksals. Bacanovic wasn’t involved in that and Faneuil had told the truth. Maybe he didn’t have to worry.

That evening Bacanovic called. “What did they ask about?”

“You know, Peter, they really didn’t focus on Martha at all. They mostly asked about Sam. But they did ask me about Martha.”

“What did you say?”

“I just told them that Martha asked for a quote and sold her stock.”

“Good,” Bacanovic said.

The next day, Faneuil was trying to put the whole Martha Stewart mess out of his mind. Then Heidi DeLuca called. She was Stewart’s personal accountant, and she sounded annoyed.

“Doug, what’s up with this ImClone trade?”

Faneuil felt a sinking feeling. Now what? He tried to sound nonchalant. “I don’t know. What’s up?”

“Well, this ImClone trade completely screwed up our tax-loss-selling plan. We had everything down perfectly, and this screwed it all up! What happened?”

If he’d needed any further evidence that Bacanovic’s insistence about the tax-loss selling was a fabrication, this was it. Of course the trade had screwed things up, because the whole point of tax-loss selling was to generate losses, and ImClone was a gain. “I don’t know,” he told her. “You’ll have to speak to Peter,” who was still on vacation. As soon as he finished, Faneuil put his head in his hands. He looked so devastated that an intern working nearby came over to console him. He insisted he’d be okay, but then again borrowed someone else’s cell phone and called Bacanovic.

“Peter, what the hell is going on? Heidi DeLuca just called me.” He told him how upset she was that the ImClone sale had screwed up the tax-loss-selling plan.

Bacanovic erupted again. “Martha Stewart sold that stock because there was a predetermined price at which we decided to sell!” It was a replay of their conversation about the tax-loss selling, with Bacanovic talking rapidly and constantly, only this time the alibi was that Stewart had decided to sell if ImClone shares hit $60. Faneuil wanted to interrupt. He felt like screaming, “This story is utter bullshit and you’re acting like an idiot.” Once again, he couldn’t find an opening.

“Okay?” Bacanovic breathlessly concluded. “Okay? Okay?”

Faneuil grudgingly acceded, just to get off the phone. He was stunned that Bacanovic had changed his story without even acknowledging the prior tax-loss-selling rationale. Faneuil knew the $60 story was equally false. He’d never heard a word from Bacanovic about any decision to sell ImClone at $60, as he surely would have, since Bacanovic was away and Faneuil was monitoring the markets.  Besides, when he spoke to Judy Monaghan, she, too, told him that Bacanovic had ascribed the trade to tax-loss selling.

Faneuil’s anxiety came back in full force. He was haunted by Slansky’s warning that failure to tell the truth was a crime. He felt he’d never seriously done anything wrong in his life. He thought of himself as a good citizen, a moral person. Until his testimony, he’d done nothing wrong in the ImClone trading. Now he felt he’d lied, or at least failed to tell the whole truth. Bacanovic had thrust him into the middle of this. So why was he protecting him now? He wasn’t sure. He thought about Marcus’s offer to get him a lawyer. Now that he had some time to think about it, and wasn’t flanked by four Merrill lawyers, it seemed appealing. He began calling lawyers he knew, asking if they’d represent him. One by one, they turned him down. He called six, exhausting his list of possibilities. They were all in firms with some ties to Merrill Lynch, and said representing him would pose a conflict. He began to wonder, Would anyone risk a clash with powerful Merrill Lynch? He felt increasingly alone.

That evening Faneuil was in Haskell’s apartment when Zeva Bellel, his old friend from Vassar, now living in Paris, walked in. She was staying with Haskell while she was in New York. She could tell something was wrong, and when she asked him, Faneuil told her the story of the Waksal and Stewart trades and subsequent events. The Waksals “were in a heated rush to sell because they thought the FDA was not going to approve a drug that ImClone was promoting at the time,” he told her. He was upset about his SEC testimony. He told her he’d never been contacted by the SEC before, never had to testify, so he’d had no experience with that kind of thing. Later he elaborated on his frustrations with Bacanovic. As Bellel recalled the conversation, Faneuil told her he’d called Bacanovic. He was “looking for advice, he was looking for support, and said, ‘What happened? What’s going on? Why are they interested in the sale?’ ” Bellel recalled. “And Peter responded very firmly and very forcefully and said, ‘Listen, nothing happened. There was nothing wrong with the sale. This is how it all happened. End of story.’ And he told me he was at a loss. He felt totally abandoned, betrayed and frightened, because he knew very well that what Peter had just described as the sequence of events that took place that day leading up to this sale was totally inaccurate.”

The next afternoon, Monaghan thought Faneuil looked so nervous and stressed out that she asked if he was feeling okay. He said he was. “Why don’t you take a friend out to dinner, and we’ll pick up the tab,” she suggested.

That Friday, Faneuil went to see his therapist. The stress was intolerable. He asked if client-therapist conversations were confidential, protected from disclosure in court, and when assured they were, he poured out the entire story. It felt good getting it off his chest to a sympathetic listener. His therapist seemed shocked. “I wouldn’t normally say this, but I do know a lawyer who might be able to help you. We’ll get to how you feel about all this, but you need a different kind of help first.” The name she offered was Jeremiah Gutman.

Gutman was an unusual choice, with virtually no experience in securities matters and insider trading, but at least he had no conflict with Merrill Lynch. He was a well-known civil rights lawyer, a founder of the New York Civil Liberties Union and a board member of the American Civil Liberties Union. Among his clients were antiwar activists Abbie Hoffman and Jerry Rubin as well as the Reverend Sun Myung Moon and the Hare Krishnas. Faneuil called Gutman right after his therapy session and made an appointment for the following week. On Sunday evening, he took up Monaghan’s offer for a dinner on the firm. He and Haskell went to Gramercy Tavern, a popular–and expensive–restaurant in the Flatiron district.

 

 

Martha Stewart returned from vacation on Sunday, January 6. From Las Ventanas, she and Pasternak had flown to Panama, where they celebrated the fiftieth birthday of Jean (Johnny) Pigozzi on Pigozzi’s yacht. Among the guests was Sam Waksal, and Stewart had gotten her chance to quiz him about the ImClone situation. He filled her in on the FDA decision, ascribing it to bureaucratic problems and not a clinical failure of Erbitux. The cost of the trip amounted to $17,000–the private jet, helicopters to get Stewart to and from Pigozzi’s yacht, Las Ventanas, where the suite alone was $1,500 a night. Stewart told DeLuca, her accountant, to charge the entire amount to Martha Stewart Living Omnimedia as a business expense. The expense report said only “meeting with Steve Schwarzman,” as if their chance and brief encounter amounted to a business meeting. (A Blackstone spokesman said that Schwarzman recalls a brief encounter, which was “accidental, and purely social.”) Even though the company reimbursed her for the full cost of the trip and Pasternak was facing financial pressures, Stewart ordered DeLuca to have Pasternak “kick in” her “fair share,” money that went to Stewart, not the company.

The next day, January 7, was Bacanovic’s first day back in the office. He  looked tanned and relaxed despite the tumult of the previous week. He made no mention of the Stewart situation, although Faneuil saw him huddling with Monaghan in her office. At 11:22 a.m., Bacanovic called Stewart at her office, but she was en route to her Connecticut TV studio, and Armstrong didn’t answer. At 11:44 a.m. there was a call from Stewart’s Connecticut studio to Bacanovic, which lasted twenty-two minutes, phone records show. During that twenty-two minutes, they would certainly have had the opportunity to talk about the investigation and what Bacanovic was going to tell the SEC later that day.

Soon after that call, Bacanovic and Monaghan left for Merrill’s downtown offices and met with Marcus and the other Merrill Lynch lawyers, who debriefed him and gave him the same advice they’d given Faneuil, which was to tell the truth. At 1:00 p.m. they placed a call to the SEC, and Glotzer and Slansky again came on the line. They, too, reminded Bacanovic that he was obliged to tell the truth and that failure to do so was a crime. They added that if at any time he wanted to end the interview, he was free to do so.

The SEC lawyers asked Bacanovic about his background, his relationships with Stewart and the Waksals. Bacanovic described his calls from Faneuil reporting the Waksals’ attempts to sell their shares. Then Glotzer asked him to tell them about Stewart’s trading.

“About a week before, on December 20 or so, she and I decided that if ImClone stock fell below $60, she’d sell it.”

“Who is ‘she’?”

“I’m sorry, Ms. Stewart. And that day [the twenty-seventh] ImClone was dropping, so I called her . . . I told her it was falling below $60 a share, and she sold it.”

So it was Bacanovic–not Faneuil–who spoke to Stewart and took the order to sell? That seemed to be what Bacanovic was saying, but Glotzer asked for clarification to make sure.

“Who placed the order for Ms. Stewart?”

“I did.”

This must have come as a surprise to the Merrill Lynch lawyers and Monaghan. Bacanovic had already told Monaghan that Faneuil had handled the trade and that the selling was part of a tax-loss-selling strategy. But no one said anything.

 

 

That same morning, Faneuil had approached Monaghan and said he wanted to take Merrill Lynch up on its offer for him to hire his own lawyer. Monaghan seemed surprised. “Well, Doug, if you feel that it is necessary to do  that, yes, we will fulfill our commitment as we offered it to you, but I’m a little surprised. I mean, all you need to do is–you answered the questions and you were direct. So if you feel the need to go and speak to an outside counsel, then I’ll support you. Go ahead.”

The next afternoon Faneuil arrived at Gutman’s office at 11 Park Place. Gutman wore a beard, was heavyset, and sported a cape. As he had with his therapist, Faneuil unburdened himself, telling Gutman the entire story. He sensed his job might be in jeopardy at Merrill Lynch. He didn’t feel anyone really cared about him, notwithstanding Monaghan’s support for his getting a lawyer, which seemed lukewarm, in his view. “I don’t have any dreams of being an investment banker,” Faneuil told Gutman. “If I lost my broker’s license I wouldn’t really care.”

Gutman swept those concerns aside. “You have no choice but to come forward and correct your testimony,” he said. “The minute you leave this office I’m going to call the SEC and we’ll go down there tomorrow. This is absolutely what you have to do. You made a mistake, but nothing will happen to you if you admit it now. They’ll understand.”

Faneuil started to sob. “I can’t believe this is happening,” he said. “Peter is my friend. I mean, I know he put me in this awful position, but I just can’t believe this is happening.”

“He’s not your friend,” Gutman said sharply. “He did a horrible thing to you. He doesn’t care about you at all.”

On some level Faneuil knew Gutman was right. He had to correct his statement and implicate Bacanovic. And yet the prospect seemed overwhelming. He had to admit he lied. He felt physically sick. “I can’t do it,” he finally stammered, wiping away tears. “I can’t go down there tomorrow. I just can’t even envision it. I’m not saying no, I won’t do it, but I just need a few days to let this sink in and face the decision.”

Gutman seemed disappointed, but didn’t press him. “I’ll wait to hear from you.”

A couple of days later, Faneuil was still wrestling with his dilemma when Gutman called him and told him to come to the office. Gutman’s demeanor seemed to have changed. “I had a very interesting conversation with Dave Marcus,” Gutman said, referring to the Merrill Lynch lawyer who was handling the matter. “He told me you did a great job with your SEC testimony. He felt there was really nothing to add and hoped you didn’t do anything drastic.” Obviously Marcus suspected there was more to the story than Faneuil had divulged, and Marcus wanted Faneuil to keep his mouth shut.

“Do lawyers really talk that way?” Faneuil asked.

Gutman shrugged and chuckled. “I can’t tell you exactly what Marcus said to me, but what he said in so many words was that Merrill Lynch has reached a deal with the government in which Merrill Lynch will hand over the Waksals on a silver platter. In return, the government will look the other way with regard to the Martha Stewart situation.”

Faneuil struggled to absorb the implications. The notion of some kind of deal between Merrill Lynch and the government struck him as far-fetched, but what did he know? Marcus and Gutman were the lawyers. “Does this change your advice?” Faneuil asked.

“Yes, it does. I think you should lie low. If Merrill Lynch asks you any more questions about what happened, you can continue to answer. Just don’t offer them anything. Try to be as brief as possible. Stick to yes-or-no answers if you can.”

“What if they ask me pointed questions? What if they ask specifically what I said to Martha?”

Gutman leaned back in his chair and put his hands behind his head. “Then don’t lie.” He was smiling. “But if the government ever tries to speak to you again, call me first.”

Faneuil left the meeting feeling a mixture of relief and confusion. The painful confrontation with the government was now postponed, perhaps forever. On the other hand, he wasn’t supposed to lie but he wasn’t supposed to change his story either. He wasn’t sure how he was going to manage such a balancing act. But for now, he was supposed to “lie low.” That’s what he intended to do.

 

 

A few days later, on January 10, Armstrong handed Martha Stewart a message that had come in that morning:

“Peter Bacanovic would like to speak to MS about the money in the accounts and the status of it, and would like to have dinner alone with her next week, maybe Tuesday (National Retail Federation) or Wednesday (Lillian Goldman) or Thursday (nothing on calendar).” Armstrong had added prior commitments for Stewart’s reference. Like the earlier message from Bacanovic, Armstrong thought this one was odd. There was nothing pressing about Stewart’s portfolio with Bacanovic that she knew of. It was also unusual for Bacanovic to ask for a dinner alone with Stewart.

After Stewart read the message, she was dismissive. Bacanovic, she told  Armstrong, didn’t merit a dinner, or even a lunch. If she had to meet with Bacanovic alone and in person, they could meet for breakfast. Armstrong mentally dropped Bacanovic a notch in Stewart’s social and business hierarchy.

Stewart’s driver dropped her off at Le Gamin, a small French restaurant on Ninth Avenue and Twenty-first Street, at 9:15 a.m. on January 19. Bacanovic was waiting.

 

 

At the U.S. Attorney’s office in lower Manhattan, Steve Peikin, deputy head of the securities fraud unit, was startled as he read a January 19 front-page article in the New York Times, “House Panel to Investigate a Cancer Drug and Its Maker.”

Saying it had “serious concerns” about how ImClone Systems had communicated with investors, a House committee said yesterday that it would investigate whether the company had covered up problems involving its cancer drug.

The House’s investigation hinted at the possibility of securities fraud, and the U.S. Attorney for the Southern District of Manhattan, which covers Wall Street, traditionally prosecutes securities crimes while the SEC handles civil cases.



But what really struck Peikin was another aspect of the story:Panel members were also concerned about stock sales by ImClone executives. Samuel D. and Harlan W. Waksal, the chief executive and chief operating officer of ImClone, together sold more than $150 million of ImClone stock at peak prices in the months before the FDA action.





The story continued:ImClone’s stock, which was trading above $70 in early December before rumors of the FDA problems began surfacing, has lost more than twothirds of its value since then and some shareholder lawsuits have been filed against the company. Yesterday the stock fell $8.93, or about 30 percent, to $21.15.

ImClone, Bristol-Myers and the FDA all said they would cooperate with the House committee. ImClone also said in a statement that it “remains fully confident” in Erbitux.





One hundred fifty million dollars in insider sales before the release of bad news? The situation reeked of possible insider trading by the two top officers in the company. Though the SEC investigation was already under way, it hadn’t progressed to the point where possible criminal charges were being considered, and so the U.S. Attorney’s office hadn’t been notified. But Peikin saw no reason to delay. He hurried through the office looking for an available assistant. Everyone was busy on other cases, but finally he found Michael Schachter, who said he’d get on the case.

Schachter, age thirty-three, had recently joined the office after working at a Chicago law firm. He’d attended Indiana University and DePaul law school, and spoke with a trace of his native midwestern accent. He’d been so eager to be a federal prosecutor that he applied to fifteen U.S. Attorney’s offices around the country. New York had been the first to respond.

Schachter called the SEC and got the trading records. Obviously all the Waksals would be called in for questioning. Schachter wondered who else Waksal might have tipped. It was no secret that he and Martha Stewart were close, and the timing of her trade looked highly suspicious. A week later, on January 25, Schachter called Martha Stewart Living’s general counsel, Greg Blatt, to say that the Justice Department was investigating trading in ImClone and would like to interview Stewart–that very day, if possible.

It was the first anyone at Stewart’s company, apart from Armstrong and Stewart herself, knew anything about the suspicious ImClone trading. The implications, to which Stewart herself had seemed oblivious, were profound. Stewart was the chief executive of a publicly traded company, held to strict standards of conduct and disclosure. She was also chief executive of a company in which she herself–as an executive, a talent, a personality, and a brand–was the company’s most valuable asset. Without Stewart, there was no Martha Stewart Living.

Stewart was in Los Angeles that day filming her television show. Blatt immediately called Andrew Nussbaum, a lawyer at Wachtell Lipton Rosen & Katz, the prominent firm that had long represented Stewart’s company and had successfully steered it through its initial public offering in 1999. Wachtell  is one of the most prestigious firms and has long specialized in mergers, acquisitions, and corporate law. Its lawyers are perennially ranked as the nation’s most highly paid in the American Lawyer’s annual survey of partnership incomes. It also has a small but highly regarded white-collar crime practice, headed by Lawrence Pedowitz, former chief of the criminal division of the Manhattan U.S. Attorney’s office. Nussbaum in turn contacted John Savarese, a former Supreme Court clerk and lecturer on white-collar crime at Harvard Law School.

After learning about the call to Blatt, Stewart called John Cuti, a lawyer who was married to her daughter, Alexis, or “Lexi,” as she was known. Even though Alexis and Cuti had virtually separated and were contemplating a divorce, Stewart and Cuti had remained friends and she called him as soon as she heard about the call from the U.S. Attorney’s office. Cuti wasn’t unduly concerned; he assumed that the government was interested in the Waksals, not Stewart. But he agreed she needed a criminal lawyer, and at her request, checked on Savarese. All the reviews were glowing.

Stewart’s status as chief executive of a publicly traded company posed an unusual dilemma for her lawyers. The prudent course would have been to delay, to become thoroughly familiar with all the evidence, and only then–perhaps–allow Stewart to be questioned by prosecutors. But Stewart was no ordinary defendant. Because she was chief executive, any criminal investigation of her activities, even if unrelated to the company itself, might have to be disclosed as a “material” fact that might affect investors’ decisions about whether to buy, sell, or hold stock in her company. And anything short of a declaration that Stewart was cooperating fully with the investigation could be devastating for the stock price, affecting the company’s financial health as well as Stewart’s own personal fortune, most of which was in her company’s stock.

The phone records Armstrong maintained reflect a flurry of calls from Savarese to Stewart beginning Monday, January 28. What Savarese asked and what Stewart said has never been disclosed, since the conversations are protected by the attorney-client privilege. But people close to the Stewart defense team maintain that Stewart insisted that she hadn’t spoken to Waksal before selling and that she didn’t know about the FDA’s Erbitux ruling. This was the essence of any potential insider trading case from the lawyers’ perspective: Did Waksal tip Stewart? The answer was no. However, Stewart also told them the $60 story, which is what Bacanovic had said in his statement to government  lawyers. She didn’t volunteer anything about the call from Faneuil reporting that the Waksals were dumping their shares. In other words, Stewart failed to tell them that she’d been told the Waksals were dumping their shares–the real reason she sold.

Savarese also called Merrill Lynch, where Marcus reassured him that Stewart “had nothing to worry about,” according to lawyers familiar with the call. According to these lawyers, Marcus told Savarese that Bacanovic had also offered the $60 explanation, which corroborated Stewart’s account. Remarkably, Marcus never mentioned Doug Faneuil. Nor did he say that Bacanovic and Faneuil had given contradictory versions of who actually spoke to Stewart and took the order that day, let alone that phone records established that it was Faneuil who took her call. Instead, he stressed that Merrill had no phone records or any other physical evidence suggesting any contact between Stewart and Waksal. (A Merrill Lynch spokesman said Marcus wouldn’t comment on his discussions with Stewart’s lawyers.) Marcus also didn’t reveal that Bacanovic was Waksal’s broker.

Savarese also spoke to Stewart’s employees, including Ann Armstrong. According to Savarese’s notes of the conversation, Armstrong told him that Stewart had indeed spoken to Bacanovic and that she had stayed on the line to say, “Martha, you’re on with Peter, and Peter, you’re on with Martha.” Savarese thought he now had three sources–Stewart, Bacanovic, and Armstrong–all telling the same story. (What Armstrong actually told Savarese remains in dispate since Armstrong maintains she told Savarese the same thing she did anyone else who asked, which was that she connected Stewart to Bacanovic’s office.)

Should Savarese have been more skeptical? The timing of Stewart’s trade was, on its face, highly suspicious. The absence of a stop-loss order confirming the $60 story should also have been troubling. On the other hand, the lack of any direct contact between Waksal and Stewart prior to her trade seemed to prove her contention that she hadn’t acted on any inside information. Moreover, the Wachtell lawyers had no way of knowing that Bacanovic was also Waksal’s broker. And they didn’t even know Faneuil existed. Without this crucial information, the possibility that another form of inside information–that the chief executive was dumping all of his shares–was transmitted to Stewart by her broker’s assistant at Merrill Lynch didn’t occur to Savarese or any of the other lawyers representing Stewart.

In any event, by Thursday, Savarese had concluded that Stewart should submit to questioning at the U.S. Attorney’s office as soon as possible, which turned out to be the following Monday, February 4. Not only would she cooperate, but she should do so with no strings attached. Potential targets of investigations often make a “proffer,” a description of their likely testimony, and reach an agreement that nothing disclosed can be used in any subsequent prosecution. (Such agreements, however, never provide any immunity for perjury or false statements.) Evidently so confident was Savarese in Stewart, and so eager to make a favorable impression on the government lawyers, that he made no proffer on her behalf and sought no protection for anything she might say. And it did make an impression: the prosecutors thought it was an extraordinary assertion of Stewart’s innocence.

Armstrong noted in Stewart’s phone log that day: “John Savarese would like you to call him sometime around 4:30, 5 o’clock. Won’t be long. He’d also like to meet you at Starrett for an hour or so before heading downtown on Monday.” Armstrong knew by this point that Stewart was going to be questioned by law enforcement officials, but Stewart hadn’t told her anything beyond that.

Shortly after that message, Armstrong noted that Bacanovic had called.

Then, at five, Stewart spoke on the phone to Savarese for about half an hour. As soon as she finished, she told Armstrong that Savarese wanted to see all of her messages from Wednesday, December 26, through Monday, January 7, and that she should fax copies to him. Armstrong started scrolling through the message log in her computer and had gotten to December 26 when Stewart walked over to Armstrong’s desk and said she wanted to see the messages herself.

Stewart took Armstrong’s seat, while Armstrong leaned over her and continued scrolling. When she got to Bacanovic’s message of the twenty-seventh about ImClone trading downward, Stewart leaned over her and grabbed the computer mouse from her hand. She used it to highlight the entire message after Bacanovic’s name. Stewart typed over it: “re imclone,” which had the effect of deleting the prior message. She got up from the computer, and Armstrong dutifully corrected the capitalization and punctuation: “Re: ImClone.” Then Stewart had second thoughts. “Put it back,” she said. Armstrong had no idea how to do that. Stewart walked to her office door, turned, and told Armstrong, “Get my son-in-law on the phone.”

[image: 004]

John Cuti was startled by the call. He told Stewart, “Don’t touch anything.” He immediately called Savarese and left a message. Then he called Armstrong. “Don’t touch anything. Just stop in your tracks.”

“I’m glad to hear from you,” Armstrong said. She’d become friendly with Cuti from his many calls to Stewart’s office. Though she had simply followed Stewart’s orders and hadn’t erased the message herself, Armstrong was nervous that she was getting enmeshed in something that might be illegal. That Stewart had enlisted Armstrong in altering the message suggested that Stewart herself thought she’d done something wrong. Why else would she tamper with potential evidence? Cuti suggested to Armstrong that they meet for dinner that evening at a restaurant in Greenwich Village.

Stewart left the office for a hair appointment, and afterward was flying to Germany for the weekend. As soon as she got into her car, she called Armstrong. “Were you able to get it back?” she asked, obviously referring to the phone message.

“No, but I’ll keep trying.”

Stewart was silent.

Later, at the restaurant, Cuti tried to reassure Armstrong. He told her he had a call in to Savarese, that they’d find a way to retrieve the message, and that she shouldn’t worry. Armstrong found his advice and demeanor comforting, but still, when she got home that night, she wrote everything that had happened that day in a notebook.

The following week, Armstrong enlisted a young writer for the magazine and together they examined the trash folder on her computer. It turned out that the computer had crashed on January 4, and Stewart’s message log had been open on the screen at the time. It was automatically saved in the trash folder, and it included the message from Bacanovic before it was altered. Armstrong immediately made copies. She faxed one to Stewart’s lawyers at Wachtell. Just to be safe, she put another in an envelope, sealed it, and placed it in a locker down the hall from Stewart’s office. “I hope we never need this,” Armstrong said.

 

 

Martha Stewart arrived at the Manhattan U.S. Attorney’s office in lower Manhattan on Monday afternoon. She was accompanied by two of her lawyers from Wachtell, John Savarese and Steven Pearl.

Michael Schachter represented the Justice Department and did the questioning. Also present were the SEC lawyers Helene Glotzer and Jill Slansky, as well as an FBI agent, Catherine Farmer, who took notes. In keeping with standard policy of the Department of Justice, this voluntary interview–one that, unlike Bacanovic’s, had not been compelled by subpoena–was not recorded and Stewart wasn’t sworn to tell the truth. Still, Schachter began by reminding her that she was obliged to tell the truth and that making a false statement to law enforcement officials is a crime. She was free to consult her lawyers at any point and the government wouldn’t draw any inference if she did so. She was also free to end the interview at any time. Stewart nodded in agreement.

Initially, the questions seemed innocuous. Stewart described her investment approach, her fondness for biotech and technology stocks, and ImClone in particular. She’d met Sam Waksal through her daughter and they’d become friendly, with houses near each other in East Hampton. She attended the wedding of one of his daughters, and met other family members, including his brother Harlan. She liked ImClone’s prospects, especially because at one point it was researching a cure for AIDS, and she first bought the stock in the mid-1990s when it was selling for about 60 cents a share.

Though Stewart saw Waksal socially and the two spoke two to three times a month, he didn’t tell her anything specific about ImClone, Stewart said. Although he was often optimistic about the company and its prospects, he didn’t tell her when Bristol-Myers Squibb was going to launch a tender offer for a stake in the company, and hadn’t told her anything about the status of its Erbitux application.

And then the questions became specific. Schachter asked her what, if any, conversations about ImClone she’d had with Bacanovic. According to Helene Glotzer’s sworn recollection of what Stewart said, “They decided that if ImClone stock fell below $60 a share, she would sell the remaining stock out of her personal account. She said that Mr. Bacanovic believed that at that point she had made a profit, and she should just take the money and run.”

Stewart recalled that on the day of the sale, en route to Mexico, “she called in to her assistant, Ann Armstrong, for her messages. Ms. Armstrong told Ms. Stewart at this point that Mr. Bacanovic had left a message and wanted to speak to her hopefully before the end of the day, and she asked to be patched through to his offices. And when she was put through to him, he told her that the price of ImClone had fallen to $60, and she at that point told him to sell all of her shares.”

According to Farmer’s notes, Schachter asked if there was a written record of the message that Bacanovic had left for her. A Wachtell Lipton memorandum, however, written by Steven Pearl, an associate who took notes at the interview, reads: “AUSA: at what time had PB [Bacanovic] left a message for MS [Stewart] to call him on December 27? MS: does not know. JFS [Savarese]: Agrees to send them the phone log.”

“She said she didn’t know,” Farmer’s notes continued. “I believe at that point her attorney offered to check and get back to us with that message, if one existed.”

Schachter asked why she sold then.

“She was on her way to vacation. She didn’t want to be bothered over her vacation with it. . . . She said that they also briefly discussed Martha Stewart Living’s stock price as well as Kmart.”

At this point Glotzer herself asked Stewart if she was sure she spoke to Bacanovic and placed the order through him that day. After all, Doug Faneuil had already told the SEC lawyers that it was he, not Bacanovic, who spoke to Stewart. Glotzer mentioned Faneuil by name and asked Stewart if she was sure she didn’t speak to him.

According to Glotzer, “She said she spoke with Mr. Bacanovic and didn’t recall who his assistant was then.” Stewart added that “she doesn’t trade on information she’s not supposed to know about.”

Stewart continued that at the party in Panama, after news of Erbitux’s rejection was public, Waksal explained what had happened with the ImClone application, mentioning “someone at ImClone had botched up with the filing with the FDA. It would take them about six to eight weeks to refile the application, but that, you know, he was very optimistic that everything with the drug trials was going very well.” Otherwise, she said, she didn’t discuss the matter with Waksal, and he didn’t say anything about trying to sell his shares.

When Schachter asked Stewart about any conversations with Bacanovic between the time of the sale and the interview, she recalled that they spoke just “two or three times.” In only one of those conversations, which took place on the phone, was ImClone mentioned, she said. “Mr. Bacanovic had told her that the SEC was asking Merrill Lynch some questions about trading in ImClone,” but he “didn’t tell her whether he had been asked any questions or whether any of the questions involved her at all.”

Stewart also volunteered that she’d discussed the ImClone trade with her  bookkeeper Heidi DeLuca, who also remembered that Stewart had an agreement with Bacanovic to sell ImClone at $60. “All three of them–Mr. Bacanovic, Ms. DeLuca and Ms. Stewart–all had the same recollection,” Stewart said.

But how could she know Bacanovic’s recollection if she’d only had one conversation with him–one that didn’t mention her trading?

Schachter pounced on the inconsistency, and Stewart hastily tried to recover. “Well, I don’t know what his recollection is. I only know that my bookkeeper and I have the same recollection.”

The obvious gaffe seemed to put Stewart on edge. “Can I go now?” she testily asked. “I have a business to run.” Shortly after, she ended the interview. She and her lawyers left the room, the atmosphere strained.

 

 

The government lawyers were baffled by Stewart’s performance. On the one hand, she didn’t say anything incriminating. Her story was consistent with their phone interview with Bacanovic; she knew nothing about the FDA’s decision on Erbitux and had sold because the stock dropped below a prearranged target of $60. And yet her story suffered from the same weaknesses. There was no stop-loss order, and Stewart had been unable to recall even one other instance where she’d made such an arrangement to sell a stock. She had sold her entire position the day before a major public announcement, which remained highly suspicious. And then there were the curious inconsistencies: the lawyers knew that it was Faneuil, not Bacanovic, who took the order and spoke to Stewart that day. But when pressed on the issue, Stewart insisted she’d spoken to Bacanovic and didn’t even know Faneuil’s name. Why would she lie about Faneuil? Moreover, too much of her story was self-serving: the convenient alibi from the bookkeeper; the claim that she would “never” trade on improper information. And then there was her gaffe about Bacanovic supporting her story, when allegedly she’d never discussed the investigation with him. As she was represented by some of the finest lawyers in the country, it was little short of incredible.

Given Stewart’s performance, Schachter thought it essential that they question Bacanovic again–as soon as possible, and this time under oath. At four-thirty that afternoon, the SEC issued a subpoena calling for Bacanovic to appear on February 6, just two days later. Merrill’s lawyers managed to put it off a week.

[image: 005]

Peter Bacanovic arrived at the Woolworth Building’s ornate, vaulted lobby on February 13, 2002. He was dressed in an expensive, well-tailored dark suit, white shirt, and tie. His thick hair was carefully groomed. He had the polished, affluent look of the successful Manhattan stockbroker he was.

Bacanovic was accompanied by Marcus, the Merrill Lynch lawyer. The two took the elevator to the sixteenth floor, which was serving as the temporary offices in New York for the Securities and Exchange Commission.

Bacanovic and Marcus were shown to room 16042, where they were greeted by three SEC lawyers: Glotzer, Slansky, who’d earlier interviewed Bacanovic on the phone, and Laurent Sacharoff, a young lawyer in the office.

“Do you promise to tell the truth, the whole truth, and nothing but the truth?” Slansky asked him.

“I do,” Bacanovic replied.

Jill Slansky began the questioning for the SEC.

“Let’s go to December 27,” she said. “Let’s start when you woke up that morning . . . as much as you can recall the specifics of conversations with Aliza Waksal, Alan Goldberg [Waksal’s accountant], Sam Waksal, Martha Stewart, Doug Faneuil, and anyone else who was attempting to sell ImClone stock on that day.”

Bacanovic was poised and exuded self-confidence. He hadn’t traded any ImClone shares for himself and wasn’t even in the office that day. “Starting at the beginning of the day, I received a phone call from my assistant [Doug Faneuil] in the morning, and . . . he had received a phone call from Alan Goldberg, the accountant of the Waksal family, and the nature of the phone call was, as described by my assistant, that we were to expect additional phone calls from members of the Waksal family, most importantly, Aliza Waksal had an intention to sell all the shares in her account, and Sam Waksal would like to transfer shares from his account to her account. . . . I was on holiday in Florida . . . at a borrowed apartment in Miami Beach, where I had been staying.

“At that point I asked [Doug], I wanted to make sure that’s what he was saying. And I said, ‘I would like to speak to Alan Goldberg myself to understand exactly what this is about.’ . . . I believe I spoke with Alan Goldberg that morning . . . to just confirm what he had said. And that was that . . . Doug had only been in my employ about six months, and I was away, and this was a large transaction, and [I] also wanted to make sure that he knew what to do in such a case. . . .

“I must have spoken once or twice with Doug about other matters. At some point, on one of those phone calls, I said, ‘I would like to call Martha Stewart, and I would like to apprise her of the price of the stock, please.’”

“Do you remember what the stock was trading at, at that point?”

“I believe the stock was approximately $60 a share, or something close to it. Slightly above or slightly below. And I don’t recall whether I placed the call from my cell phone or, once again, Doug and I placed the call together. And we did not reach her, so we simply left a message with her assistant, who explained to us that she was in transit.”

“When you were calling her, did you call her at home? At work?”

“We only call the office.”

“Do you know who you spoke with?”

“Yes. Annie, who has been her assistant for several years, and with whom we speak all the time . . .”

“And what was the message?”

“The message was to please call us back, and also to please advise her that ImClone stock was at whatever the price was at that time.”

“ ‘Please call us back’?”

“Yes . . .”

“And you specifically told Annie that ImClone stock was dropping?”

“No. We just gave her the price of the stock.”

“Okay, I’m sorry . . .”

“Then I get another call from Doug, and this call came in after lunch. And that call was that Martha had returned the phone call from an airport, that she was in transit, and he had given her the price of the stock. And, based on the price of the stock, she elected to sell her shares, her remaining shares, in ImClone Systems from her account, her personal account.”

“So Martha called Doug.”

“Correct.”

“You did not speak with her?”

“I did not speak with her that day.”

Helene Glotzer interrupted.

“When you called Annie, can you just try and think, to be as specific as possible, when you asked her to ask Ms. Stewart to please call you back, did you say, ‘It’s urgent, call me back immediately’? Something like that?”

“No. I said, ‘I would like to speak with her, if possible today, regarding  ImClone and what the current price of the stock is.’ Understanding that she was in transit and that she sometimes is very, very difficult to reach.”

By way of further explanation, Bacanovic described in detail an earlier phone conversation he had had with Stewart on December 20. “We reviewed each and every position in the account. And we discussed the fundamentals of all the positions. We discussed the overall status of the portfolio, and included in that discussion was ImClone. And so we reviewed ImClone and discussed what her intentions were for ImClone at that time versus my recommendations. . . . And she wanted to hold the stock. And I challenged that by saying, ‘The stock has been clearly declining. Why would you hold it?’ And she goes . . . and at that point, we determined that if, in fact, it fell much further, then we would sell it.”

“Did she give you any indication as to why she wanted to hold the stock?” Glotzer continued.

“Many of my clients invest in certain companies out of loyalty and friendship and they like to say they own each other’s stock.”

“And so your recommendation to her was to sell because the price was declining?”

“Correct.”

Slansky continued the questioning. “Did you hear any rumors on Wall Street or by analysts that, you know, this drug wasn’t going to be approved?”

“None whatsoever.”

“So, going back, she didn’t really want to sell it; you recommended that she sell it. You can continue on from there.”

“So, we made a deal. I said, ‘Okay, if you would not like to sell the stock now, how low are you going to wait before you sell this stock?’ ”

“I’m sorry, on December 20, when you had this conversation, do you remember what the price of the stock was?”

“It was in the mid-60s. And at that point we determined that $60 a share would be a suitable share price, should it ever fall that low. Of course, she never thought it would.”

“And did she place a limit order [an order to sell that would automatically be executed if the price hit $60]?”

“[She] did not. We did not put an order into the system. She does not like doing that . . . so I said, ‘We’ll watch the stock for you.’ ”

Glotzer jumped in. “So, I mean, every day, then, would you basically look at the price of ImClone?”

“Well, while on vacation, this is a little . . . here we have a problem. I mean, I cannot keep up with all my prices during that time. And I was a little bit alarmed on the morning of the twenty-seventh. I hadn’t really thought about ImClone on the twenty-sixth or twenty-seventh, to be honest. I was really relieved, in fact, not to be thinking about ImClone. And when my assistant called me that morning, and all of a sudden ImClone was on my mind again, and I got a price on the stock, I thought, Oh, I better find Martha now. I just had this conversation with her a week ago, and here we are.”

Slansky continued: “You recommended that she sell, you picked a price of $60.”

“Yes.”

“Is that correct?”

“Yes. Yes. Back on the twentieth.”

Slansky asked him to continue.

“In answer to your question, I had not looked at the price of ImClone since I left the office at 1:00 p.m. on the twenty-fourth, which was Monday. The holiday was Tuesday, and Wednesday I was in transit to Florida. So, it is now Thursday. I’m still–I’m just getting settled in for this holiday. This phone call comes in the morning. I haven’t been out of the office for more than a day at this point, and all of a sudden, you know, sooner–much sooner–I didn’t expect ImClone to move that quickly, at least in a decline. And my assistant was telling me, ‘Well, the price of this stock is now at . . .’ lower than when I last looked at it.”

“Do you remember if it was about $60 at this point?”

“I believe it was just at $60. I believe. You know, within pennies of $60. And at that point, I thought, you know, I just had this conversation. This is someone who gets irascible. And I thought, So much for the vacation. Let’s try and track down Martha, find Martha, which is the process I normally go through, and I’ve had to call her all over the world with conversations like this. And you initiate the process, which is calling the office. ‘Is Martha findable?’ Martha got back to us, spoke to my assistant. We did the trade.”

“Did you ever tell Martha Stewart that the SEC had been speaking with Merrill Lynch about sales in ImClone at the end of the year?”

“I said that we had . . . we had been reviewing this internally. And that was all.”

“In other words, you didn’t mention that the SEC was looking into this?”

“No.”

“Did you tell her that anyone was asking questions about her transactions specifically?”

“I did not.”

“Did she ask you that?”

“She did not.”

“Did you say anything that would give her cause for concern, the fact that she sold on December 27?”

“No, because she had no cause for concern. Because we had reviewed this position. I have notes of this conversation. It was completely typical, and she would have had no cause for concern. So, no.”

“And you have notes of that conversation?”

“Well, I mean I have a work sheet that I worked from that day, that we did on the twentieth, where all of this stuff, which is a printout of the screen, with all sorts of markings on it. And so, I mean, all of this was discussed at the time, long prior. And so she had no reason for concern.”

“And the information about her selling–her possibly selling ImClone at 60 would be reflected on that work sheet.”

“Yes. I mean, reflected on the work sheet in a very loose way. I mean, things are highlighted, marked for sales. Some things are circled. I mean, it’s scribbled on.”

Slansky asked how he and Stewart came up with the $60 sales price.

“She didn’t really have a price,” Bacanovic testified. “I said, ‘Listen, what will you settle for? How low does this have to go before you’re prepared to part with this?’ She said, ‘I don’t know.’ I said, ‘Well, how about $60 a share? Does that sound reasonable?’ And the conversation was something like that. She said, ‘Yes, sure, $60.’ ” . . .

“Did you ever tell Martha Stewart that Sam Waksal was attempting to sell his shares on December 27 and 28?”

“I must discuss my business in general in order to reply to that question. I do not discuss other clients’ affairs with other clients.”

“So, are you saying that you know for certain in this instance you didn’t do it?”

“Inasmuch as I make a practice of not discussing any client’s business with another client, I would have to assume that in this case as well. So, the answer to your question would be yes. I would not discuss his transactions with her, in the same way I would not discuss her transactions with him, or even with her own daughter, for that matter.” Bacanovic elaborated: “I don’t like discussing clients’ business, even if they’re people like the Waksals. And I did not get to  be a first vice president at Merrill Lynch by discussing other people’s business and by being indiscreet.”

“And Doug Faneuil, have you had conversations with him about the investigation?”

“I told him, he knows that I’m here right now, because I’m out of the office for a day. That’s it.”

“You haven’t talked about the investigation?”

“No. Not only did I not talk to him about it, we gave him a week off because the stress levels were so high, and we felt sorry for him, and we gave him a week off. Which, of course, only made my situation that much worse, because I’ve got big business, and my very smart assistant was out on vacation at the beginning of the year. So, no.”

And there the deposition ended. Bacanovic had spoken with confidence and poise, showing none of the stress he’d attributed to Faneuil. Bacanovic hadn’t even hired his own lawyer, although Merrill Lynch had offered to pay for one. Marcus, the Merrill Lynch lawyer, had only spoken a few times. Stewart, in Bacanovic’s telling, had a solid alibi: with Bacanovic’s encouragement, she’d decided to sell the shares for $60 on December 20, and did so on December 27 when told they were trading at or near that price. Bacanovic said he had written notes of the December 20 conversation, which Merrill Lynch had already produced to the government. Bacanovic knew nothing about the FDA’s adverse ruling on Erbitux and hadn’t spoken to any of the Waksals.

The SEC lawyers were impressed. It was hard not to like Bacanovic. He and the lawyers even managed a few laughs in the course of the questioning. True, a few of his answers seemed curiously elliptical, especially the discussion of whether he mentioned the Waksal trading to Stewart. They’d had to pry a simple denial out of him. It was also curious–and too bad for Stewart–that no stop-loss order to sell ImClone at $60 had been entered into the system. That would have been irrefutable proof of the alibi. And then there was the timing. Stewart sold on the same day that the Waksals were dumping their shares, and a day before the FDA made its announcement. But perhaps it simply was a remarkable coincidence. In all major respects, his story aligned with Stewart’s: neither knew anything about the FDA’s negative decision on Erbitux. He’d agreed with Stewart that she’d sell her ImClone shares if they fell below $60, which they did on that day.

There was simply no evidence to support the SEC lawyers’ initial suspicion that a tip from Waksal had prompted Stewart’s sale. When the lawyers in the  U.S. Attorney’s office subsequently reviewed Bacanovic’s testimony for possible criminal charges, they essentially halted the investigation into Stewart’s trading for lack of any proof, while continuing their investigation into the far more promising Waksal case.

And there the investigation might have languished, with no one ever knowing–or caring–that Martha Stewart showed uncanny timing in disposing of a few hundred thousand dollars of ImClone stock or that Peter Bacanovic was her stockbroker. Throughout her life and career, Stewart had shown herself to be a consummate risktaker, always coming out ahead. As of February 2002, she had done so again.
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