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IN MEMORY OF MY FATHER

 

KARL LIPSKY






PREFACE
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The enthusiasm that has greeted The Citizen’s Constitution is no doubt related to the fact that our country is in what might be called a constitutional moment. Almost every week a new story bursts into the headlines. Nearly half the states in the union are challenging the constitutionality of a new national health care plan. Gyrating world currency markets are igniting a debate over the constitutional meaning of money. Arizona is precipitating a showdown with the federal government over who controls immigration. Our courts—and our newspaper columns—are crackling with the question of habeas corpus. The states are wrestling with whether to permit the laws of marriage to comprise same-sex unions. Technology is making it possible for our privacy to be invaded in ways undreamed of in the past. The Supreme Court’s decision to vouchsafe the rights of a conservative group to air a film critical of a Senate candidate during the election season is triggering a bitter debate over whether corporations and organizations should guaranteed free speech. Every one of these issues, and countless more, will be worked out with reference to a parchment of fewer than eight thousand words, written, for the most part, ten generations ago.

Yet the excitement of the moment was not what originally inspired the present volume. It grew slowly during my forty years as newspaper editor, a career in which I presided at thousands of daily editorial meetings, hardly one of which passed without at least a reference to some provision of the document that has established our system of checks and balances. It is a career that has left me astonished at the scale and range of problems that can be, and so often are, reasoned out against the clauses of our national law—whether it be a boat owner in Pennsylvania seeking the right to oysters in the beds of New Jersey, a foreign diplomat in Ohio trying to prevent his  American wife from winning a divorce, or a retired security guard wanting to keep a pistol at his home—to name but a few of the situations in which ordinary individuals sought to solve a problem by turning to a law written by giants long before they were born.

The need for a layman’s edition of the Constitution struck me one day when I pulled out the pocket edition that had been published by the commission the government established for the 200th anniversary of the signing.1 The topic on the table was the right to privacy—we’d been talking about abortion—and I needed a quick reference. I had the government’s little edition handy; it’s small enough to tuck into a wallet. But I discovered that neither the Constitution nor the government pamphlet contains the word “privacy” per se, even though it is central to one of the most controversial cases in American history.2 Nor did the pocket edition contain any reference to case law, to the intentions of the founders, or to the actions of Congress that might illuminate the point about privacy that had come under dispute.

At the time I could have consulted the edition of the Constitution containing an analysis, interpretation, and annotation of cases prepared by the Congressional Research Service of the Library of Congress and issued by the Government Printing Office.3 But that volume, which runs to some two thousand pages, wasn’t handy; even had it been, I’d have found that, like Edward Corwin’s classic edition, what it contains is more helpful to a legal scholar than to a layman. Another magnificent compendium, The Founders’ Constitution, compiled by Professors Kurland and Lerner of the University of Chicago, runs to five volumes, though it has become more accessible in recent years in a paperback edition from the Liberty Fund. It would have been difficult to have these volumes at hand when, a year or so later, I was trying to ex  plain to a European friend the reason that gun control is not such an easy question in America.4

Another conversation that left me in need of this book concerned the gold standard, which has been back in the news in the midst of a global financial crisis that has heard a number of leaders call for the establishment of a new world currency. It was easy to discover that the word “gold” occurs once in the Constitution5 it was less easy to discover what kind of intent lay behind, and what kind of experience lay in front of, the famous phrasing concerning the obligations of the states. In the course of answering that riddle I found myself consulting half a dozen books when I would have preferred to rely on only one. And what did the authors of the Constitution mean by the word “dollars,” which is used twice in the document? These are the sorts of questions a newspaper editor can encounter.

So I set out to produce the present volume. It differs from other annotations in that it is a citizen’s guide—a view of the Constitution by an editor who hews to what might be called the plain language school of the law. It distills into notes a reading of the standard texts surrounding the Constitution. These include the several records kept of the Convention held at Philadelphia that sweltering summer of 1787, among them James Madison’s notes, Justice Yates’s “Secret Proceedings,” and Luther Martin’s marvelous memo to the legislature of Maryland, “The Genuine Information.” These also include the letters and journalism hammered out during the referenda held in the thirteen states of the young Confederation on whether to ratify the document. Of this material, the Federalist Papers, written under the pen name “Publius,” are the most famous, but there are myriad others, all illuminating intent. Experience is reported and ruled upon in the opinions of the high court. These form the Himalayas of legal precedent in whose foothills we hoe the vines of liberty.

This volume leavens these weighty references with a career’s worth of reading and reporting the news at home and abroad—a   marbling of the constitutional cake, so to speak, with a newspaperman’s batter. It does not always focus on the definitive decisions of the Supreme Court, though an effort has been made to touch on the main ones. Sometimes interest was piqued by the newsworthiness or the irony or the humor of a case. It was not surprising to discover the relevance of the arguments of the partisans of the Constitution to what we are talking about today. What was surprising was the relevance of the arguments put forward by the opponents of the Constitution, the so-called Anti-Federalists. We tend to think of the newspaper columns written to win the toughest ratification fight6 as works of surpassing wisdom. It turns out that James Madison, Alexander Hamilton, John Jay, and the boys—meaning the Federalists—could be slippery characters, offering with regard to the rights of the states reassurances that look, two centuries later, almost disingenuous. The Constitutional Convention itself was held in such secrecy that George Washington upbraided his fellow delegates when one of them dropped a scrap of paper on the floor.

To a surprising degree the matters that were disputed then are still being fought over today. Some say that the openness of the Constitution to interpretation is its greatest feature. They thrill to it as a living document. Life is constantly breathed into it anew, and not only by judges and lawyers and congressmen and presidents. Yet others say that the Constitution’s greatest strength is its immutability—the notion that it sets a standard against which our laws can be measured. Certainly both sides agree that much constitutional work remains to be done. The Bill of Rights, when ratified, applied only to the Congress. It did not apply to the states. It was not until the Fourteenth Amendment that the process of incorporating its protections to the states was permitted—a process that for more than a century has been taking place in scores of cases in scores of courtrooms and is far from completed.

Whether one prefers the so-called living Constitution of, say, Justices Brennan or Breyer or the so-called dead Constitution of Justice Scalia, the fact is that not all matters can be solved by the Constitution. America’s greatest failure, slavery, was one of them. The founders shrank from confronting it, choosing compromise in exchange for a nation. Slavery confounded the courts at nearly every turn, culminating in the catastrophe of Dred Scott, in which the Supreme Court itself proved inadequate and told a black man who had lived on free soil that he could never be an American. The whole country seemed to understand that the next stop was civil war and, it turned out, a rewriting of our fundamental law in an effort to expiate our nation’s original sin.

All the more inspiring is the fact that ordinary Americans continue to turn to the Constitution, loyalty to which more than anything else—race, religion, national origin, language—defines what it means to be an American. This has led me to the view that the real heroes of constitutional law are the citizens themselves, the litigants who put their faith in the courts and the Constitution and often devote their life savings to the contest. One of my favorite stories is that of the vagrant who was thrown into the dock on charges of breaking into a poolroom at Panama City, Florida. He swore he was innocent, and throughout his trial he kept insisting the Supreme Court said he had the right to a lawyer. He pressed his case long after he was sent to prison, where he retreated to the library and, by hand, wrote his own appeals.

One of the appeals he scrawled—called a pauper’s petition—was noticed at the Supreme Court, which assigned one of the greatest legal minds in the country7 to argue his case. The prisoner was famously wrong about what he said at his own trial—that the Supreme Court said he had a right to counsel. It hadn’t said so—yet. But the prisoner, the Court decided, turned out to be right about the Constitution. It established the right to a lawyer for all   accused of crimes in America. The Supreme Court ordered a new trial, but the prisoner refused the high-powered lawyers assigned to handle his case. He insisted on using a local lawyer from the town where the crime was committed. The local lawyer was able to elicit testimony that cleared the prisoner, whose name—Clarence Earl Gideon8—will be remembered as long as there is an America. I have thought about Gideon v. Wainright9 hundreds of times over the years. What I keep marveling at is the astounding thing this vagrant accomplished by dint of having at some point either read the Constitution or heard some mortal’s idea of the fantastic things it says.

SETH LIPSKY

New York City






THE CONSTITUTION OF THE UNITED STATES

[image: 003]




PREAMBLE

We the People1 of the United States,2 in Order to form a more perfect 3 Union, establish Justice, insure domestic Tranquility,4 provide for the common defence,5 promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity,6 do ordain and establish7 this Constitution for the United States of America.8

 

 

1. As opposed to the states. Said Samuel Adams: “I confess, as I enter the Building I stumble at the Threshold. I meet with a National Government, instead of a Federal Union of Sovereign States.” Arguing against ratification in Virginia, Patrick Henry demanded: “Who authorized them to speak the language of, We, the people, instead of, We, the states? States are the characteristics and the soul of a confederation.”

One delegate to the Constitutional Convention who emerged among the Anti-Federalists, Luther Martin, recommended to Maryland that it reject the Constitution: “We appeared totally to have forgot the business for which we were sent ... we adopted principles which would be right and proper, only on the supposition that there were no State governments at all, but that all the inhabitants of  this extensive continent were in their individual capacity, without government, and in a state of nature.”

The Federalists would have none of it. At the Pennsylvania ratifying convention, James Wilson declared: “I know very well all the common-place rant of State sovereignties, and that government is founded in original compact.” But he insisted that the Preamble “is not an unmeaning flourish. The expressions declare, in a practical manner, the principle of this constitution. It is ordained and established by the people themselves; and we, who give our votes for it, are merely the proxies of our constituents. We sign it as their attorneys, and as to ourselves, we agree to it as individuals.”

2. Connecticut, Delaware, Georgia, Maryland, Massachusetts, New Hampshire, New Jersey, New York, North Carolina, Pennsylvania, South Carolina, and Virginia attended the Constitutional Convention in Philadelphia; Rhode Island, which was in the grip of a paper money faction that opposed the Federalists, refused. About Rhode Island, James Madison wrote: “Nothing can exceed the wickedness and folly which continue to rule there. All sense of character, as well as of right is obliterated. Paper money is still their idol, though it is debased to eight for one.”

3. Among the imperfections in the union formed under the Articles of Confederation were the absence of an executive and the weakness of the federal Congress. The legislature couldn’t levy taxes, impose uniform tariffs, raise an army, or make land grants. State legislatures were straining the patience of the founders. “We have, probably, had too good an opinion of human nature in forming our confederation,” Washington wrote to John Jay the summer before the Constitutional Convention. One of the advocates of a strong federal government, Alexander Hamilton, in 15 Federalist on the “Insufficiency of the Present Confederation to Preserve the Union,” wrote: “We may indeed with propriety be said to have reached almost the last stage of national humiliation.”

4. The rebellion in Massachusetts, where Captain Daniel Shays and his men had only recently been defeated, raised fundamental issues.  Shays led farmers and debtors in a campaign to block foreclosures carried out for the purpose of collecting taxes levied to pay debts of the Revolution; the rebels wanted Massachusetts to finance these levies by issuing paper money, then rarely used. Shays’ rebels appeared in arms against the courts, and in September 1776 they forced the Massachusetts Supreme Court at Springfield to adjourn. Shays’ Rebellion gained the enactment of relief for debtors in Massachusetts and, coming as it did on the eve of the Constitutional Convention, put the questions not only of taxation and monetary authority but contracts into sharp relief at Philadelphia.

5. As the delegates gathered at Philadelphia, the new nation was surrounded by enemies, Spain having closed New Orleans and Britain the West Indies; France was imposing trade sanctions.

6. At the time of the Convention, $60 million in Revolutionary War debt was owed by the federal and state governments.

7. Hamilton singled out this phrase in 84 Federalist: “Here, in strictness, the people surrender nothing, and as they retain every thing, they have no need of particular reservations.” It is typical of the Federalists’ sly evasions.

8. The name of the new nation was given in the first of the Articles of Confederation.




ARTICLE I.

SECTION 1. All legislative Powers herein granted9 shall be vested in a Congress10 of the United States, which shall consist of a Senate and House of Representatives.11

 

 

9. Congress is limited to powers “herein granted.” The Constitution sketches the separate powers of the three branches of government generally, but only in the case of the Congress does it actually enumerate them. During the Rehnquist years, the Supreme Court made a particular project of demarcating the outer limit of the legislative  powers of Congress. In any event, the phrase about powers “herein granted” is absent from the Articles that establish the presidency and the Supreme Court.

10. The unicameral legislature provided for under the Articles of Confederation was also known as Congress; each state had one vote.

11. A sudden change in the weather in Philadelphia in the summer of 1787 may have had an impact on this simple but celebrated clause, Max Farrand speculates in Fathers of the Constitution. During the first weeks of the Federal Convention, it had been insufferably hot, bringing a sense of lethargy to the proceedings. Abruptly in mid-July, the weather turned cool and pleasant, and on July 16 the framers struck what Max Farrand calls “the great compromise.” There was, he writes, “no other that compared with it in importance. Its most significant features were that in the upper house each State should have an equal vote and that in the lower house representation should be apportioned on the basis of population.” The compromise, as Farrand puts it, provided that “direct taxation should follow the same proportion” of the population, that “money bills should originate in the lower house,” and that they “should not be amended in the upper house.” The restriction on amendments was subsequently dropped.

Absent a bicameral legislature, ratification would have failed. The inclusion of a Senate addressed the concerns of small states, which feared that a Congress apportioned solely on population would leave them at a disadvantage. If the House of Representatives speaks for the people, the Senate protects the interests of the states as sovereign political entities. “This body alone forecast the continued existence of the states,” wrote one historian, as senators were to be chosen by the state legislatures and each state, regardless of its size, had two senators, in contrast to the more democratic House; accordingly, the Anti-Federalists favored the existence of a Senate and opposed a unicameral legislature, which existed in several states at the time of the Constitutional Convention.

 

 

SECTION 2. The House of Representatives shall be composed of Members chosen every second Year by the People12 of the several States,13 and the Electors14 in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.15

 

 

12. As opposed to the legislatures of the states.

13. The practice of electing representatives by districts is not suggested in the Constitution. The authority to set congressional districts has been drawn from Section 4 of Article I. Here, at this word “states,” will be centered the debate over the District of Columbia Voting Rights Act, which has been advancing in the 111th Congress and would give the federal district voting representation in the House.

14. “Who are to be the electors of the federal representatives?” asks Madison in 57 Federalist. His answer: “Not the rich more than the poor; not the learned more than the ignorant; not the haughty heirs of distinguished names, more than the humble sons of obscure and unpropitious fortune. The electors are to be the great body of the people of the United States. They are to be the same who exercise the right in every State of electing the correspondent branch of the Legislature of the State.”

15. The requirements—such as minimum property holdings, if any, or minimum age—that voters must satisfy are to be determined by the state. There is nothing overtly sexist or racist in the Constitution’s description of qualifications. Yet at the time of the founding, in no state save for New Jersey were women permitted to vote, nor were slaves, and in only some cases were free black citizens permitted to vote. Requirements such as poll taxes, literacy tests, and understanding clauses were applied differently to black voters and white voters. The Fifteenth, Nineteenth, Twenty-fourth, and Twenty-sixth Amendments prohibit states from setting certain restrictions on who may vote. The Fourteenth Amendment’s equal protection clause also prevents states from setting certain voter requirements.

 

 

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.16

 

 

16. Whether states may impose additional requirements lay unresolved for two centuries, until Bobbie Hill and the League of Women Voters went to court against Governor William J. Clinton of Arkansas and the state legislature over term limits. Arkansas had amended its constitution to prevent Arkansans who had served in the House for three or more terms, or in the Senate for two or more terms, from having their names placed on the ballot for reelection. The matter reached the high court in the mid-1990s, by which time twenty-three states had enacted term limits for U.S. senators and representatives. In 1995 the Supreme Court, in a 5 to 4 decision in U.S. Term Limits v. Thornton, struck down the Arkansas restrictions, ruling that no qualification can be imposed beyond those enumerated in the Constitution. In a dissent, Justice Thomas wrote: “Where the Constitution is silent about the exercise of a particular power—that is, where the Constitution does not speak either expressly or by necessary implication—the Federal Government lacks that power and the states enjoy it.” The Articles of Confederation had provided term limits; delegates to Congress could serve no more than three out of every six years. Although neither the states nor Congress may pass laws creating additional requirements, both the House and the Senate retain the power to expel any member who does not meet any of the standards that either chamber might establish. (Please see p. 27.)

 

 

Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed,17 three fifths of all other Persons.18

 

 

17. Census enumerators began to include Indians who had renounced their tribes in 1860. The instructions provided for the 1880 census said “Indians not taxed” meant “Indians living on reservations under the care of Government agents, or roaming individually, or in bands, over unsettled tracts of country.” In 1940 the government did away with the category “Indians not taxed.”

18. Slaves. This is one of the most infamous clauses in the Constitution, because not only did it countenance slavery but it was seen as doubly demeaning to the men and women held in bondage that they were each counted as but three-fifths of a person. The political dynamic behind this clause, however, is full of ironies. It was the North that opposed counting a slave as a whole person. It was the South that wanted slaves to be so counted. The three-fifths compromise meant that the ill-gotten gains of slavery were no longer solely financial but that slaveholders were to receive political gains as well—the more slaves a state had, the more representatives it would have in the Congress.

The idea of counting a slave as a fraction of a freeman dates back to 1776 and the Continental Congress. In his autobiography Thomas Jefferson records the question as what formula the Continental Congress would use to requisition money from each state. Should each state be taxed according to the number of white inhabitants? Or the number of inhabitants of any color or condition? John Adams said, “The numbers of people were taken by this article as an index of the wealth of the state.” Benjamin Harrison, a member of Congress from Virginia, “proposed as a compromise that two slaves should be counted as one freeman.”

Under the Articles, in which each state had the same representation, there was no incentive to show a large population, and states faced the threat of a population-based tax. So they had an incentive to understate their true population. The Constitution changed the equation. Suddenly representation in Congress was no longer equal for each state but was based on population. So states now had reason to bolster their population. The issue was an existential one for the country. William Davie of North Carolina is recorded in The Records of the Federal Convention as saying that he “saw that it was meant by some gentlemen to deprive the Southern States of any share of Representation for their blacks. He was sure that N. Carola. would never confederate on any terms that did not rate them at least as 3/5. If the Eastern States meant therefore to exclude them altogether the business was at an end.”

Of the three-fifths clause, Gouverneur Morris, the Pennsylvania delegate, said this to the Convention: “The admission of slaves into the Representation when fairly explained comes to this: that the inhabitant of Georgia and S.C. who goes to the Coast of Africa, and in defiance of the most sacred laws of humanity tears away his fellow creatures from their dearest connections & damns them to the most cruel bondages, shall have more votes in a Govt. instituted for protection of the rights of mankind, than the Citizen of Pa or N. Jersey who views with a laudable horror, so nefarious a practice.” The three-fifths clause, Luther Martin declared in The Genuine Information, involved “the absurdity of increasing the power of a State in making laws for free men in proportion as that State violated the rights of freedom.”

 

 

The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years,19 in such Manner as they shall by Law direct.20

 

 

19. The discovery in the 1920 census of the movement of people to cities from farms precipitated a crisis. Congress refused to accept  the census’s finding and reapportion House seats. The less populated states argued, among other things, that many of their inhabitants had been dislocated temporarily by World War I.

20. A dispute over the manner of enumeration reached the Supreme Court in 2002, when Utah sued the commerce secretary, Donald Evans, over “hot deck imputation,” which census officials use when they are unable to get information about occupancy from a specific address and, instead, impute the number of residents, or the absence of them, by extrapolating the information from the nearest building of the same type. Hot deck imputation increased the 2000 census count by some 1.2 million persons nationally, or 0.4 percent, but Utah’s count by only 0.2 percent. Justice Breyer, in the opinion of the Court in Utah v. Evans, noted this constitutional language, saying it suggested “the breadth of congressional methodological authority, rather than its limitation.” Justice Thomas dissented: “Despite their awareness that estimation techniques could be used to supplement data, the Framers chose instead to require an ‘actual Enumeration’ or ‘counting of whole persons.’”

Whether the Census Bureau can do more than simply enumerate has been a lively topic since the founding. Madison and others pressed for gathering as much information as possible. Census questionnaires inquire about, to mention a few matters, race, ethnicity, physical disabilities, employment. The Court long ago gave a green light to Congress to ask all sorts of questions. In an aside in an unrelated case testing Congress’s power to issue paper money, the Court noted that Congress’s census-gathering effort extended a bit further than the Constitution provided for. The Court stated that while the Constitution calls for only states’ free persons to be counted, “Congress has repeatedly directed an enumeration not only of free persons in the States but of free persons in the Territories, and not only an enumeration of persons but the collection of statistics respecting age, sex, and production. Who questions the power to do this?”

 

 

The Number of Representatives shall not exceed one for every thirty Thousand,21 but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia22 three.23

 

 

21. The first presidential veto involved this figure of 30,000. President Washington exercised it to block the First Congress from allowing some states to have representatives whose constituencies comprised fewer than 30,000 people. The process of allocating congressional seats among the states has been contentious ever since. After the 1990 census, Montana sued, claiming that rounding downward the number of seats it would allocate violated the Constitution’s provision that states be represented in the House “according to their respective Numbers.” The Supreme Court disagreed, saying Congress had “a measure of discretion.”

Based on the count in 2000 of America’s population, 9,380 is the number of representatives Congress would be permitted to create. The apportionment following the 2000 census left each House member representing an average of 646,952 people. The current size of the House, 435 seats, dates to a 1911 law that authorized 433 representatives, with room for two more when Arizona and New Mexico were admitted as states. The House eventually swelled to 437 seats with the additions of Alaska and Hawaii but was adjusted back to 435.

22. One founder, George Reed of Delaware, argued that these numbers gave more weight to Georgia than its population deserved. He claimed that Georgia’s “number of inhabitants had stood below that of Delaware.” Gouverneur Morris responded that rapid migration was even then occurring within the country. “Such is the rapidity  of the population of that State, that before the plan takes effect, it will probably be entitled to 2 Representatives,” Morris said. By the end of negotiations Delaware was given three.

23. The first House of Representatives was to include as many as sixty-five members. Madison urged that the number be doubled, as it “was too small a number to represent the whole inhabitants of the U. States; They would not possess enough of the confidence of the people, and wd. be too sparsely taken from the people, to bring with them all the local information which would be frequently wanted.” Others called for fewer members, with Roger Sherman of Connecticut urging fifty on the grounds that “the great distance they will have to travel will render their attendance precarious and will make it difficult to prevail on a sufficient number of fit men to undertake the service.” After the first apportionment, which followed the 1790 census, the House was expanded to 105 seats, with each seat representing about 33,000 inhabitants as counted for apportionment purposes.

 

 

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.24

 

 

24. The terrorist attacks of September 11, 2001, and the subsequent mailings of anthrax to the Capitol ignited worries that this was inadequate and that a quicker method for filling House vacancies was needed to ensure that Congress would be able to function should a large number of its members be lost in an attack or other catastrophe. Elections, with their primaries and absentee balloting, take many months. Concern that the House could be left unfilled has led to hearings and a number of proposals to amend the Constitution to provide for a speedier replacement of deceased or incapacitated representatives. Under one proposal, each incoming representative and senator would provide a list of three possible designees to take his or  her place in the event of death, incapacitation, or disappearance. Under another, each representative would run for office along with an alternate who would step in to fill any vacancy.

 

 

The House of Representatives shall chuse their Speaker25 and other Officers; and shall have the sole Power of Impeachment.26

 

 

25. Although all speakers have been members of Congress, there is no requirement that the Speaker actually be a member of the House, according to a lecture delivered in 1911 by a member of Congress from Massachusetts, Samuel McCall.

26. While the House is empowered to impeach members of the other two branches, neither representatives nor senators can be impeached. This is less a constitutional prohibition than a precedent, set in 1797 when the House impeached a signer of the Constitution, Senator William Blount of Tennessee, for plotting to help the British gain control of Spanish Florida and Louisiana. After voting to expel Blount, the Senate dropped a move for an impeachment trial. The authority of the Senate and the House to expel their members is granted at Article I, Section 5.

 

 

SECTION 3. The Senate of the United States shall be composed of two Senators from each State,27 chosen by the Legislature thereof,28 for six Years;29 and each Senator shall have one Vote.

 

 

27. The creation of a Senate in which each state had equal representation failed to satisfy those Anti-Federalists who believed that the whole legislative branch ought to put every state on an equal footing, as under the Articles of Confederation. The compromise—which set a House whose representation would be based on population alongside a Senate in which each state would be represented  equally—so angered Maryland’s Luther Martin that he refused to sign the Constitution. The proposal, he stated, “was only consenting, after they had struggled to put both their feet on our necks, to take one of them off, provided we would consent to let them keep the other on, when they knew at the same time, that they could not put one foot on our necks, unless we would consent to it, and that by being permitted to keep on that one foot, they should afterwards be able to place the other foot on whenever they pleased.”

28. This selection scheme—eventually undone by the Seventeenth Amendment—was, while it lasted, a pillar of federalism in that it preserved a balance of power to the states in the face of the federal government. Yet it was also a potential self-destruct clause. A number of states could basically shutter the federal government by refusing to elect senators. Chief Justice Marshall, in an 1821 ruling in a case involving the sale of lottery tickets, Cohens v. Virginia, observed, en passant: “It is true, that if all the States, or a majority of them, refuse to elect Senators, the legislative powers of the Union will be suspended.”

29. A six-year term worried the Anti-Federalists, who feared what today is called a “Beltway mentality” well before there was a Beltway. Luther Martin warned the Maryland House of Delegates in 1787 that a six-year term would lure a senator away from his state: “If he has a family, he will take his family with him to the place where the government shall be fixed; that will become his home, and there is every reason to expect, that his future views and prospects will centre in the favors and emoluments of the general government, or of the government of that State where the seat of empire is established. In either case, he is lost to his own State.”

 

 

Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year;30 and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.31

 

 

30. “A very effectual check upon the power of the Senate” is the way the staggering of terms was characterized by one founder, Fisher Ames, in the Massachusetts ratifying convention. He reasoned: “If one third new members are introduced, who feel the sentiments of their states, they will awe that third whose term will be near expiring.” Anti-Federalists argued that under the Articles of Confederation states appointed delegates annually and possessed the authority to recall them at any moment. When Hawaii was admitted to the Union in 1959, the two new senators drew numbers from a wooden box to see which of two Senate classes each would join; Hiram Fong drew the longer term, Oren Long the shorter.

31. This differs from the House, where vacancies are filled by an election. Senators, however, represent not the people but the states, already have authority to act quickly to fill vacancies; please see footnote 304, page 271.

 

 

No Person shall be a Senator who shall not have attained to the Age of thirty Years,32 and been nine Years a Citizen of the United States,33 and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.34

 

 

32. This age requirement mimics that of the Roman senate, a point marked by two of the early annotators, jurists Joseph Story and James Kent.

33. The danger of dual loyalty, various notes of the Constitutional Convention record, worried the founders and undergirded this requirement for the body that had the power to ratify treaties. Gouverneur Morris, noting that a seven-year apprenticeship was required for a shoemaker, had wanted a fourteen-year requirement for senators, according to Rufus King’s notes. Others, such as Benjamin Franklin, warned of the danger of placing obstacles in the way of immigrants. George Mason, according to James McHenry’s entry of August 9, said he “could not think of excluding those foreigners who had taken a part and borne with the country the dangers and burdenths of the war.” Oliver Ellsworth opposed a fourteen-year citizenship requirement on the grounds that it would discourage “meritorious aliens from emigrating to this Country.” The nine-year period ended the brief Senate career of Geneva-born Albert Gallatin, who went on to become one of the most powerful members of the House of Representatives, the nation’s longest-serving Treasury secretary, an envoy to Europe, a student of Native American languages, and a founder of New York University.

34. The Constitutional Convention rejected proposals that only property owners be eligible to serve as senators.

 

 

The Vice President of the United States shall be President of the Senate,35 but shall have no Vote, unless they be equally divided.

 

 

35. The power accrued by Vice President Richard Cheney led to much discussion of the placement of this assignment, the only delegation of duties to the vice president, within the Article of the Constitution establishing the legislative branch. The vice presidency, however, was a source of unease from the beginning. Madison’s notes show that Elbridge Gerry of Massachusetts “was agst. having any vice President.” Gerry, according to Madison’s notes, said: “We might as well put the President himself at the head of the Legislature. The close intimacy that must subsist between the President & vice-president makes it absolutely improper.” Madison also noted: “Col: Mason, thought the office of vice-President an encroachment on the rights of the Senate; and that it mixed too much the Legislative & Executive, which as well as the Judiciary departments, ought to be kept as separate as possible.” Roger Sherman defended putting the vice president at the head of the Senate. He said, according to Madison, that if “the vice-President were not to be President of the Senate, he would be without employment.”

Cheney himself cited Article I in arguing that the vice president isn’t subject to certain regulations intended for the executive branch. At issue were rules related to classified material. Other questions that have sent government lawyers scurrying for a definition of the vice presidency have, over the years, involved more mundane matters, such as how the vice president’s staff is to be treated under the tax laws of the District of Columbia. Barton Gellman, writing in Slate, reported on conflicting memoranda within the Justice Department. He quoted Nicholas Katzenbach, who served as attorney general, as writing in 1961, when he was an assistant attorney general: “Perhaps the best thing that can be said is that the vice president belongs neither to the Executive nor to the Legislative Branch but is attached by the Constitution to the latter.” Governor Sarah Palin, pressed on the  matter during the 2008 vice presidential debate, defended “our Founding Fathers” as “very wise” in “allowing through the Constitution much flexibility” in the office of the vice president.

 

 

The Senate shall chuse their other Officers,36 and also a President pro tempore,37 in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.

 

 

36. These include the sergeant at arms and doorkeeper, the chaplain, the secretary of the Senate, and party secretaries. The sergeant at arms/doorkeeper was originally known as just the doorkeeper; his duties included buying firewood and tending to the Senate’s horses. Mark Twain, in a humorous fictional sketch from 1867, describes being made Senate doorkeeper and charging each senator fifty cents for admission to the chamber.

37. By custom, this is the most senior senator from the majority party. The position has bounced in and out of the presidential line of succession. For nearly a century, beginning in 1792, it was in line, after the vice president. It was out of the line of succession between 1886 and 1947. Since then, the president pro tempore has been back in the line, but lower, after the vice president and the Speaker of the House. The president pro tempore owes a fair amount of what parliamentary role he occupies to Richard Nixon. Until Nixon’s accession under President Eisenhower, the vice president mostly occupied himself by presiding over the Senate. Nixon preferred the executive branch to Congress, moving his main office out of the Capitol and leaving more of the parliamentary procedure in the Senate to the president pro tempore.

 

 

The Senate shall have the sole Power to try38 all Impeachments.39 When sitting for that Purpose, they shall be on Oath40 or Affirmation.41

 

 

38. The Senate acts as the petit jury in that it decides the verdict. The House serves as the grand jury in that it votes on whether to bring charges.

39. Eighteen persons have been impeached since America’s founding: Senator William Blount of Tennessee (the Senate expelled him and subsequently dropped the impeachment charges, 1799); Judge John Pickering of U.S. District Court in New Hampshire (convicted, 1804); Justice Samuel Chase (acquitted, 1805); Judge James Peck of U.S. District Court in Missouri (acquitted, 1831); Judge West Humphreys of U.S. District Court in Tennessee (convicted, 1862); President Andrew Johnson (acquitted, 1868); Secretary of War William Belknap (acquitted, 1876); Judge Charles Swayne of U.S. District Court in Florida (acquitted, 1905); Judge Robert Archbald of Circuit of the U.S. Commerce Court (convicted, 1913); Judge George English of U.S. District Court in Illinois (resigned before his trial, 1926); Judge Harold Louderback of U.S. District Court in California (acquitted, 1933); Judge Halsted Ritter of U.S. District Court in Florida (convicted, 1936); Judge Harry Claiborne of U.S. District Court in Nevada (convicted, 1986); Judge Alcee Hastings of U.S. District Court in Florida (convicted, 1988; subsequently elected to Congress); Judge Walter Nixon of U.S. District Court in Mississippi (convicted, 1989); President William Clinton (acquitted, 1999); Judge Samuel Kent of U.S. District Court in Texas (resigned before his trial, 2009); and Judge G. Thomas Porteous of U.S. District Court in Louisiana (convicted 2010). Judge Mark Delahay of U.S. District Court in Kansas resigned in 1873 after the House Judiciary Committee recommended his impeachment but before the House voted. President Nixon resigned in 1974 at a similar point in the impeachment proceedings against him.

40. “Do you solemnly swear that in all things appertaining to the trial of the impeachment of William Jefferson Clinton, President of  the United States, now pending, you will do impartial justice according to the Constitution and laws, so help you God?” is the oath under which the senators were put by Chief Justice Rehnquist in the trial of Clinton.

41. Of the option to affirm, Joseph Story writes: “There are known denominations of men, who are conscientiously scrupulous of taking oaths (among which is that pure and distinguished sect of Christians, commonly called Friends, or Quakers) and therefore, to prevent any unjustifiable exclusion from office, the constitution has permitted a solemn affirmation to be made instead of an oath, and as its equivalent.”

 

 

When the President of the United States is tried,42 the Chief Justice 43 shall preside:44 And no Person shall be convicted without the Concurrence of two thirds of the Members present.45

 

 

42. Both presidents tried in the Senate were acquitted. President Andrew Johnson had the distinction of being tried for violating a law that would later be recognized as unconstitutional—fifty-eight years after the trial. For more on Johnson’s impeachment, please see footnote 192 in page 151.

43. Of the United States as opposed to merely the Supreme Court. This is the only reference to the chief justice in the Constitution. The formal title and duties are established in the United States Code, Section 1, which states: “The Supreme Court of the United States shall consist of a Chief Justice of the United States and eight associate justices, any six of whom shall constitute a quorum.”

44. The chief justice presides when the president is impeached because the vice president has a personal interest—the presidency.

45. An outcome other than conviction is known as an acquittal. One can be acquitted with less than a majority. This is a deviation from the federal criminal justice system, under which unanimity is required for both convictions and acquittals and a hung jury is called a  mistrial. President Andrew Johnson escaped conviction (i.e., he was acquitted) by a single vote, thirty-five for guilty, nineteen for not guilty.

 

 

Judgment in Cases of Impeachment shall not extend further than to removal from Office,46 and disqualification to hold and enjoy any Office of honor,47 Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

 

 

46. In contrast, the British Parliament could impose a death sentence through a bill of attainder for those impeached and convicted. Or it could forgo impeachment and simply issue a death sentence bill of attainder. Congress cannot send a wrongdoer to prison; only the courts can do that. Nor can Congress impeach an ordinary citizen, a point marked by Luther Martin when defending an associate justice of the Supreme Court, Samuel Chase, against his impeachment for bias toward the Federalists. Said Martin: “Will it be pretended, for I have heard such a suggestion, that the House of Representatives have a right to impeach every citizen indiscriminately? For what shall they impeach them? For any criminal act? Is the House of Representatives, then, to constitute a grand jury to receive information of a criminal nature against all our citizens, and thereby to deprive them of a trial by jury? This was never intended by the Constitution.”

47. Impeachment convictions do not necessarily disqualify a person from later holding a seat in Congress, which is arguably not an “office” within the meaning of the word in the Constitution. Alcee Hastings, a federal judge in Florida, was impeached in 1988 for bribery and perjury, convicted by the Senate, and removed from office. But in 1992 he was elected to Congress on the Democratic Party line. Hastings at one point tried to have his impeachment overturned in the courts, but a Supreme Court ruling, in the case of another fallen judge, dashed his hopes. That case involved a federal judge, Walter Nixon, who refused to step down from the bench even  after being convicted in court and jailed for perjury. The House then impeached. A Senate committee heard the evidence, reported it to the Senate, and the full Senate voted to remove Nixon from his judgeship. Nixon went to the Supreme Court with the argument that the evidentiary hearings themselves should have been held by the full Senate. The justices ruled against him, declaring the issue an internal matter of the Senate that was “nonjusticiable.” “The Senate’s practice,” writes one law professor, Michael Gerhardt, “is to vote separately or not at all on whether to disqualify the convicted official from holding future office.” Gerhardt notes that in two instances concerning Judges Robert Archbald and West Humphreys, the Senate has disqualified former judges from holding future office under the United States. It similarly disqualified G. Thomas Porteous when he was removed from the federal bench in December 2010.

 

 

SECTION 4. The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;48 but the Congress may at any time by Law make or alter such Regulations,49

 

 

48. Justice Scalia cited this clause in 2008 in his concurrence in Crawford v. Marion County Election Board, upholding Indiana’s requirement that voters must present a valid government photographic identification document in order to vote. Noting that “detailed judicial supervision of the election process would flout the Constitution’s express commitment of the task to the States,” Scalia wrote: “It is for state legislatures to weigh the costs and benefits of possible changes to their election codes, and their judgment must prevail unless it imposes a severe and unjustified overall burden upon the right to vote, or is intended to disadvantage a particular class.”

49. “With uncommon zeal and virulence” is how Joseph Story characterizes the way in which opponents of the Constitution attacked this delegation of authority to make or alter campaign and  election regulations. Wrote Patrick Henry: “Those illumined genii may see that this may not endanger the rights of the people; but in my unenlightened understanding, it appears plain and clear that it will impair the popular weight in the government. Look at the Roman history. They had two ways of voting—the one by tribes, and the other by centuries. By the former, numbers prevailed; in the latter, riches preponderated. According to the mode prescribed, Congress may tell you that they have a right to make the vote of one gentleman go as far as the votes of a hundred poor men.” A different view was argued by Hamilton in 59 Federalist: “There is intended to be a general election of members once in two years. If the State Legislatures were to be invested with an exclusive power of regulating these elections, every period of making them would be a delicate crisis in the national situation; which might issue in a dissolution of the Union, if the leaders of a few of the most important States should have entered into a previous conspiracy to prevent an election.”

It would be hard to imagine either Patrick Henry or Joseph Story—or, for that matter, Alexander Hamilton—anticipating any greater zeal and virulence than has greeted modern efforts to regulate financing of federal election campaigns, culminating in the Federal Election Campaign Act of 1971 and the Bipartisan Campaign Reform Act of 2002. The 1971 act and subsequent amendments had regulated so-called hard money contributions and spending in federal election campaigns and set certain disclosure requirements. The Supreme Court, in 1976, decided a case called Buckley v. Valeo, brought by Senator James Buckley against the secretary of the Senate, Francis Valeo, an ex-officio member of the Federal Election Commission. The court concluded that limits could not be placed on the free speech rights of candidates to spend their own money on their own campaigns but could limit a person from spending his own money on someone else’s campaign. The 2002 act sought to regulate so-called soft money, including certain preelection advertising by labor unions, corporations, and not-for-profit organizations. Eleven constitutional challenges were filed to the 2002 act, according  to a count to which the Supreme Court referred in McConnell v. Federal Election Commission, a case whose lead plaintiff was Senator Mitch McConnell of Kentucky. In one of the longest and most complex set of opinions in its history, the Court upheld the bulk of the regulations.

It is, in any event, from this clause, and the corresponding language in Article II, that we get Election Day. Having the entire country vote for federal candidates on the same day—the first Tuesday after the first Monday in the Novembers of years ending in even numbers—dates to 1845, when Congress required that all electors for the president and vice president be chosen on that day. It wasn’t until 1842 that Congress required House representatives to be selected by district. Previously some states allowed congressmen to be elected without dividing states into districts. The system ignored regional differences within a state and made it relatively easy for the dominant party in the state to win every congressional seat. And it wasn’t until 1872 that Congress extended Election Day to the House; senators were then still chosen by state legislatures (please see p. 271). “Notorious” is the adjective the New York Times, in an editorial issued on November 3, 1878, used to describe the “exaggerated and unreasonable influence of the September-voting States upon the October-voting states, and of these in turn upon the November-voting states.”

It is here that Congress receives its authority to make it a crime to intimidate voters. In a ruling handed down during Reconstruction, known as Ex Parte Yarbrough, the justices cited this clause in upholding the conviction of several members of the Ku Klux Klan who beat a black citizen to prevent him from voting or to punish him for doing so. Said a unanimous court of the government: “If it has not this power, it is left helpless before the two great natural and historical enemies of all republics, open violence and insidious corruption.” 

 

 

except as to the Places of chusing Senators.50

 

 

50. Because senators were originally chosen by state legislatures, this exception guaranteed that Congress wouldn’t be able to decide where the legislatures met. Joseph Story writes in his Commentaries: “It would not be either necessary, or becoming in congress to prescribe the place, where it should sit.” In 1911 the Supreme Court, in Coyle v. Smith, chose not to rely on this feature when striking down an act of Congress overruling Oklahoma’s voters and requiring the Sooners to keep their capital at Guthrie for several years. Instead, the Supreme Court relied on a constitutional principle that is not found in the Constitution—that states must be admitted on equal footing. The Supreme Court reckoned it wouldn’t do for Congress to impose debilitating restrictions on new, incoming states.

 

 

The Congress shall assemble at least once in every Year,51 and such Meeting shall be on the first Monday in December,52 unless they shall by Law appoint a different Day.

 

 

51. “A check on the Executive department” is how, at the Federal Convention, Nathaniel Gorham of Massachusetts characterized the necessity of having “one meeting at least every year.” Other delegates questioned whether there would be enough national business to warrant a meeting every year. Rufus King of Massachusetts worried that a frequently assembled Congress would tend to overregulate. “A great vice in our system was that of legislating too much,” he remarked, as preserved in The Records of the Federal Convention.

52. This schedule, coupled with two other developments, made for mischief and was modified by the Twentieth Amendment. The newly elected Congress wouldn’t meet until at least thirteen months after the election, establishing a lengthy lame duck session of Congress every other year. The difficulty arose from the Constitution being  ratified in September 1788, which, as Bruce Ackerman of Yale Law School points out in The Failure of the Founding Fathers, didn’t give much time for the states to elect senators and representatives before the December start date. The fix, if it can be called that, came when the Continental Congress declared that the regime change empowering the U.S. Congress would occur on March 4, 1789. The two-year term meant that the Congress would expire two Marches hence. This, combined with fall elections and the constitutional mandate that Congress assemble in December, meant that each new Congress waited at least thirteen months after election to convene in December for a long session.

Then, the following December, the same Congress would reconvene for a truncated session ending March 4. The second of these sessions didn’t even begin until after the next Congress had been elected. This befuddling legislative schedule was righted in 1933 by the Twentieth Amendment, which set both the beginning and end of congressional terms in early January. Thus each new Congress waited less than two months instead of thirteen. It also shortened the length of lame duck sessions by more than half. Now they might last only from Election Day to January. And while the former schedule, with its mandatory December meeting, required lame duck sessions, the Twentieth Amendment does not.

 

 

Section 5. Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members,53 and a Majority of each shall constitute a Quorum54 to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members,55 in such Manner, and under such Penalties as each House may provide.

 

 

53. In early 2009, as the 2008 vote for senator from Minnesota was being recounted, there was talk of Al Franken attempting to take advantage of Democratic control of the Senate in order to claim  a seat in the upper chamber. The effort was rebuffed not by the Senate but by Minnesota’s governor and state secretary, who refused, citing state law, to sign an election certificate during the recount.

54. Must the majority be merely present in the chamber or must the majority be actually voting on the business at hand? For years, it was a common practice for the opposition to break a quorum by refusing to vote. The question came to a head in 1890 in one of those cases where common commerce mixes with high constitutional concepts, namely, a bill directing the Treasury secretary, when computing import duties, to classify worsted as woolen, which carried a higher tariff. When the question was called, the yeas were 138, the nays zero, with 189 not voting. The speaker, Thomas Brackett Reed, instructed the clerk to read him the list of names, and when Reed noticed one of them in the hall, he announced him present. The number present and refusing to vote, 74, together with those recorded as voting, 138, showed a total of 212 members present, constituting the quorum, and the bill was passed. Subsequently an importer of worsted sought to escape the higher tariff by challenging the quorum call by which Reed gained the passage of the law. The Supreme Court would have none of it, bowing, in United States v. Ballin, to the constitutional delegation that each house may determine the rules of its proceedings (please see the following page).

55. The sergeant at arms of each chamber can arrest absent members and bring them to the floor of the House or Senate. In the Senate, under Rule 6, all that is needed is for “a majority of the Senators present” to round up absent members. In the House, under Rule 20, a majority of those present, comprising at least fifteen members, can order the sergeant at arms to make arrests. This power is rarely employed. The last instance appears to have come in 1988, when Republicans were by and large staying off the Senate floor in an attempt to prevent a vote on a campaign finance bill. Democrats, led by Senator Robert Byrd, decided to order arrests of senators who weren’t on the floor. One Republican, Senator Robert Packwood, described what happened next: “We had a hurried caucus among the Republicans in the cloakroom, and we all scattered.” The rest of the story is  perhaps best retold by Senator Arlen Specter, who did so on the floor of the Senate in 2006: “The Sergeant at Arms was a little fellow, Henry Giugni. He started to patrol the halls. He came upon Senator Lowell Weicker. Now, Henry was about 5-foot-4, and Lowell Weicker was 6-foot-4. Lowell was at his fighting weight of about 240 at the time. It was about 3:30 in the morning. Do you know what happens with Senators at 3:30 in the morning? I won’t say on the Senate floor. The Sergeant at Arms decided not to arrest Lowell Weicker. He made a very wise judgment. Instead, he went knocking on Senate doors. Senator Robert Packwood made the mistake of answering the door. Senator Packwood compelled them to carry him out of his office. He agreed to walk here, but he insisted on being carried into the Senate Chamber. I don’t think Senator Byrd got his quorum, but he got his man, Senator Packwood.”

 

 

Each House may determine the Rules of its Proceedings,56 punish its Members for disorderly Behaviour,57 and, with the Concurrence of two thirds,58 expel a Member.59

 

 

56. Hence there are filibusters in the Senate while debate in the House occurs within the confines of strict time limits. As a Congressional Research Service report makes clear, the filibuster is not laid out in any Senate rule. Rather, “possibilities for filibustering exist because Senate Rules deliberately lack provisions that would place specific limits on Senators’ rights and opportunities in the legislative process. In particular, those Rules establish no generally applicable limits on the length of debate, nor any motions by which a majority could vote to bring a debate to an end.” Senate Rule 22, however, lays out the clumsy procedure—cloture—by which a filibuster can be stopped: A minimum of sixty votes is needed, but even with those votes, an additional thirty hours of Senate floor business must occur before the debate can be forced to an end. To amend Rule 22 would, according to the rule itself, take two-thirds of the Senate (even more  than it takes to overcome the filibuster that would surely result were one party to try to amend this rule). On the floor of the House, on the other hand, each topic is generally limited to a single hour of debate.

57. The most famous breach of order was the caning of a leading abolitionist, Senator Charles Sumner of Massachusetts, by Representative Preston Brooks of South Carolina. Brooks was upset at how Sumner, in a speech opposing the extension of slavery to Kansas, had mocked Brooks’s relative, Senator Andrew Butler, also of South Carolina, for his fervent support of slavery. Sumner had charged Andrew Butler with taking “a mistress ... who, though ugly to others, is always lovely to him; though polluted in the sight of the world, is chaste in his sight: I mean the harlot, Slavery.” Three days latter, Brooks entered the Senate, found Sumner at his desk, and “slammed his metal-topped cane onto the unsuspecting Sumner’s head. As Brooks struck again and again, Sumner rose and lurched blindly about the chamber, futilely attempting to protect himself. After a very long minute, it ended. Bleeding profusely, Sumner was carried away. Brooks walked calmly out of the chamber without being detained by the stunned onlookers.” Brooks survived a House censure motion but resigned, only to be reelected. It took Sumner three years to recover and return to the Senate. He served another eighteen years.

58. Only a vote is required, not a trial as in impeachment.

59. This has seldom occurred. Other than during the Civil War, when fourteen senators and three representatives were expelled, only one senator, William Blount in 1797 for treason, and two representatives—Michael “Ozzie” Myers in 1980 and James Traficant in 2002, both for corruption-related matters—have been expelled by a two-thirds vote.

But can Congress refuse to seat an elected—or appointed—member and do so by a simple majority vote? Called exclusion, this practice was used in 1868 to prevent the seating of two representatives-elect and one senator-elect who had aided the Confederacy. In  1900, on a vote of 268 to 50, it refused to seat Brigham H. Roberts, Utah’s lone congressman, ostensibly on the grounds that, prior to Utah’s statehood, he had had three wives and had been convicted of unlawful cohabitation, though sentiment against him was fanned by an anti-Morman agitator. Roberts, a writer, mounted a defense that included an op-ed piece in the New York Times in which he asked: “Does the House of Representatives indorse the individual views of all the men it admits to membership? If Socialists should from some Congressional district elect a Congressman, would his admission to the House say to the world that the American Congress indorsed Socialism?” The Times reported that as Roberts left after the vote on his fate, he declared himself a “martyr to a spasm of prejudice.”

The Senate spent four years deliberating on whether to admit Reed Smoot of Utah, an apostle in the Mormon Church, before seating him in 1907. The practice of exclusion was halted following a lawsuit filed in 1967 by Adam Clayton Powell, who was being denied his seat in the House pending a congressional inquiry into allegations of corruption. The Supreme Court’s decision prevented Congress from using a simple majority vote to avoid the hurdle of a two-thirds majority required for expulsion. Wrote Chief Justice Warren: “Unquestionably, Congress has an interest in preserving its institutional integrity, but, in most cases, that interest can be sufficiently safeguarded by the exercise of its power to punish its members for disorderly behavior and, in extreme cases, to expel a member with the concurrence of two-thirds. In short, both the intention of the framers, to the extent it can be determined, and an examination of the basic principles of our democratic system persuade us that the Constitution does not vest in the Congress a discretionary power to deny membership by a majority vote.”

 

 

Each House shall keep a Journal of its Proceedings, and from time to time publish the same,60

 

 

60. In 1890 Marshall Field and a number of other merchants sought to avoid duties on certain imported goods on the grounds, among others, that the bill signed by the Speaker of the House and the president of the Senate and enrolled with the secretary of state varied from the record shown in the journal kept by the Congress. Justice John Marshall Harlan wrote for the Court that the clause of the Constitution on which the merchants rested their contentions was the one which declared that each chamber should keep a journal of its proceedings and publish it, and enter the yeas and nays therein. “It was assumed in argument,” he wrote, “that the object of this clause was to make the journal the best, if not conclusive, evidence upon the issue as to whether a bill was, in fact, passed by the two houses of congress.” But, he added, “the words used do not require such interpretation.” Harlan then went on to quote Joseph Story as saying that “the object of the whole clause” was something else, namely, “to insure publicity to the proceedings of the legislature, and a correspondent responsibility of the members to their respective constituents.” He quoted Story as asserting: “Intrigue and cabal are thus deprived of some of their main resources, by plotting and devising measures in secrecy.” Wrote Harlan: “In regard to certain matters, the constitution expressly requires that they shall be entered on the journal. To what extent the validity of legislative action may be affected by the failure to have those matters entered on the journal we need not inquire.”

 

 

excepting such Parts as may in their Judgment require Secrecy;61

 

 

61. The founders wrote the Constitution in secret, and the document they produced contains no requirement that Congress debate  before a public audience. The Senate met in private until 1794, when it opened many of its proceedings to the public. The timing was due to public interest in whether the Geneva-born Albert Gallatin would be expelled from the Senate because he’d been a citizen a year less than the constitutionally mandated nine. In a motion to open the Senate to the public, Senator Alexander Martin of North Carolina, who had been a delegate to the Federal Convention of 1787, put forward a resolution on the merits of open government: “While the principles and designs of the individual members are withheld from public view, responsibility is destroyed, which, on the publicity of their deliberations would be restored.” The resolution failed.

The resolution that did open the Senate contained no grand statement of principles, but said that “after the end of the present session of Congress, and so soon as suitable galleries shall be provided for the Senate Chamber, the said galleries shall be permitted to be opened every morning, so long as the Senate shall be engaged in their Legislative capacity, unless in such cases as may, in the opinion of the Senate, require secrecy, after which the said galleries shall be closed.” Much Senate business continued to be conducted in secret executive sessions, including whether to confirm presidential nominees or ratify treaties. That didn’t stop newspapers from learning the details. President Polk, in his diary, vents his frustrations over a reporter, John Nugent, who, in the New York Herald, routinely broke news under the pen name Galvienses. He was, in the president’s opinion, “an unprincipled newspaper letter writer who was in the daily habit of calumniating and abusing me.” When, in 1848, Nugent obtained the treaty that ended the Mexican War as well as Polk’s letters to the Senate, the reporter was arrested by the Senate sergeant at arms and jailed for a month—during the day in a Senate committee room and at night at the home of the sergeant at arms. He continued to file stories, under the dateline: “Custody of the Sergeant at Arms.”

It wasn’t until 1929 that Senate executive sessions were opened to the public. Between that year and May 2007, the full Senate held fifty-four secret sessions, many pertaining to the impeachment of  President Clinton. Other secret meetings included a June 7, 1971, session to discuss the country’s involvement in Laos. There have been several secret sessions to discuss antiballistic missile defenses, another to discuss funding for neutron bombs, and a two-day session to discuss the Panama Canal treaties. The Supreme Court has left it to the discretion of each house of Congress to decide which proceedings to keep secret. In 1892, in Field v. Clark, it ruled: “It is clear that, in respect to the particular mode in which, or with what fullness, shall be kept the proceedings of either house relating to matters not expressly required to be entered on the journals; whether bills, orders, resolutions, reports, and amendments shall be entered at large on the journal, or only referred to and designated by their titles or by numbers—these and like matters were left to the discretion of the respective houses of congress.”

 

 

and the Yeas and Nays62 of the Members of either House on any question shall, at the Desire of one fifth of those Present,63 be entered on the Journal.

 

 

62. The prospect of such roll calls, in which each legislator individually enters a recorded vote, irked a number of the founders. The yeas and nays take time. Legislators currently have fifteen minutes to get down to the floor to vote during a roll call vote, and dissenting legislators have taken to calling the roll as a delaying tactic. Madison’s notes show that Roger Sherman of Connecticut “had rather strike out the yeas & nays altogether. They never have done any good, and have done much mischief. They are not proper as the reasons governing the voter never appear along with them.” Nathaniel Gorham of Massachusetts, a state in which a single member could force the legislature to call yeas and nays, spoke of how the procedure had resulted “in stuffing the journals with them on frivolous occasions.”

63. In practice, if a quorum is present, the Senate requires only eleven senators to force a roll call, based on the assumption that a bare minimum of a quorum, or fifty-one senators, is present.

 

 

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.64

 

 

64. The point is that the two houses of Congress are to coordinate their schedules to ensure that each is open for business when needed. The Continental Congress was an itinerant institution, and the new Congress didn’t as of yet have a home. Laws could not be passed if one half of this bicameral road show suddenly chose to go home. The matter came under some discussion at the Federal Convention. Rufus King said it was “inconvenient” that this would permit Congress to switch locations easily. According to Madison’s notes from August 11, King said the “mutability of place had dishonored the federal Govt. and would require as strong a cure as we could devise.” Madison noted that King “thought a law at least should be made necessary to a removal of the Seat of Govt.”

But Richard Spaight of North Carolina argued that requiring Congress to pass a law each time it wanted to move gave the president too much oversight of the legislative branch. The president could simply veto the law fixing a new location. Spaight’s concerns weren’t just about separated powers. They were regional. “This will fix the seat of Govt at N.Y.,” he said during the debate. “The present Congress will convene them there in the first instance, and they will never be able to remove; especially if the Presidt. should be Northern Man.” When Madison proposed that Congress decide where it would meet, one delegate had a cynic’s view of what would follow. “It will serve no purpose to require the two Houses at their first Meeting to fix on a place,” John Mercer of Maryland said. “They will never agree.”

 

 

SECTION 6. The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law,65 and paid out of the Treasury of the United States.66

 

 

65. An amendment that would have prohibited Congress from raising its own pay—that would have allowed a pay raise to become effective only after the next congressional election—was one of two proposed amendments spurned by the states at the time of the ratification of the Bill of Rights. The proposal lay dormant for some two hundred years until it was revived, largely through the efforts of a University of Texas undergraduate, G. D. Watson, who had discovered it in the course of his studies. The measure was approved May 7, 1992, as the Twenty-seventh Amendment, precipitating a constitutional question. The 1989 Ethics Reform Act had provided, among other things, that members of the House and Senate would receive an automatic cost of living adjustment that lagged an employment cost index by half a percentage point. Would the lawmakers have to wait for an intervening election? A federal district judge, Stanley Sporkin, ruled that in providing a methodology for automatic annual adjustments to congressional salaries, the law “meets both the language and the spirit of the 27th amendment” because “a Congressional election has intervened between the passage of the Act and its implementation.” For further discussion, please see page 292.

66. Under the Articles of Confederation, the states were required to pay for their delegations to attend sessions of Congress. Records of the Federal Convention indicates that Hamilton spoke “strenuous agst. making the National Council dependent on the Legislative rewards of the States. Those who pay are the masters of those who are paid. Payment by the States would be unequal as the distant States would have to pay for the same term of attendance and more days in travelling to & from the seat of the Govt.” Gouverneur Morris “remarked that if the members were to be paid by the States it would throw an unequal burden on the distant States, which would be unjust as the Legislature was to be a national Assembly.”

 

 

They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest67 during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.68 No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during such time;69 and no Person holding any Office70 under the United States, shall be a Member of either House during his Continuance in Office.

 

 

67. Arrests by plaintiffs in private lawsuits were otherwise permitted at the time. The founders wanted to ensure that legislators could travel to Congress from their homes without interference. A professor of law at Yale, Akhil Amar, writes: “Without the privilege, a single private civil litigant, perhaps by design, might undo the voters’ verdict by keeping their man off the floor.” Jefferson, in his Manual of Parliamentary Practice, wrote: “When a Representative is withdrawn from his seat by summons, the 30,000 people whom he represents lose their voice in debate and vote, as they do in his voluntary absence: when a senator is withdrawn by summons, his State loses half its voice in debate and vote, as it does in his voluntary absence. The enormous disparity of evil admits no comparison.”

The case that limited immunity from arrest to civil suits came up in 1905, when a member of the House, John Newton Williamson, was indicted in connection with an attempted Oregon land swindle. Williamson argued that if he went to jail he couldn’t attend the Congress to which he’d been elected, and that a conspiracy to suborn perjury was neither treason nor felony nor breach of the peace. The Supreme Court examined precedents and authorities going back to fifteenth-century England in concluding that the constitutional language was universally understood as a traditional formula encompassing all crimes: In other words, that parliamentary immunity  from arrest had never permitted a member “to withdraw himself from the criminal law of the land.” The Library of Congress edition of the Constitution asserts that the clause “is practically obsolete.” That didn’t stop a senator from Iowa, Roger Jepsen, from claiming that he had immunity from a $35 ticket that he received in Virginia for driving alone in the carpool lane. That happened in 1983.

68. It was from under this clause that the Chicago Tribune sprang upon the Treaty of Versailles. Its correspondent at France had acquired the treaty illegally when the text was still a state secret. Confident the Tribune could thwart President Wilson’s plan to create the League of Nations if only the scheme could be exposed to the light of day, the newspaper’s editors needed a way to avoid prosecution. So Senator Borah was assigned by the Tribune’s proprietor to step onto the Senate floor and read the text of the treaty into the record. He could do so with impunity, because for a speech made in the Senate he could not be questioned in any other place. When he rose to speak, the Tribune prepared its presses. When he actually spoke, it let them roll with the text of the treaty, reckoning that as a newspaper it could print anything uttered on the Senate floor. The headline was, “Tribune Has Treaty,” and the world was spared the League of Nations. Had a legal action been brought, the Supreme Court might not have sustained this scheme. It allowed, in Gravel v. United States, a grand jury in 1972 to inquire into the process by which Senator Gravel obtained the classified history of the Vietnam War known as the Pentagon Papers.

69. This clause, intended to prevent the president from rewarding pliant members of Congress with better paying, more powerful, or more secure positions in the judiciary or the executive branch, was raised as a potential impediment to President Obama’s appointment of Senator Clinton as his secretary of state. At issue was a 2008 executive order by President Bush that raised the pay of the secretary of state some $4,700 a year, to $191,300. Although Congress had no role in the pay raise, and even though Congress subsequently set the secretary of state’s salary back to the lower figure, some legal scholars argued that Clinton was ineligible given that the post’s salary was, in  fact, “encreased” during her most recent term in the Senate. In rolling back the secretary of state’s salary in a bid to help Clinton’s cause, Congress performed what is known in Washington circles as the Saxbe fix. The name comes from Senator William Saxbe, whom President Nixon nominated in 1973 to be attorney general. Earlier in Saxbe’s term, Congress had raised cabinet salaries to $60,000 from $35,000. Congress rolled back the pay raise for the attorney general and confirmed Saxbe.

The fix failed to convince all skeptics that Saxbe was eligible as attorney general. One was Harvard professor Stephen Breyer, who later became an associate justice of the Supreme Court. Another was Senator Robert Byrd, who said “we should not delude the American people into thinking a way can be found around the constitutional obstacle.” Hugo Black’s elevation to the Supreme Court from the Senate was opposed by some who argued that the seat Black would be taking was essentially newly created on the Supreme Court. The logic, if there was any, was that the outgoing justice, Willis Van Devanter, had retired with a full pension, and so, the theory went, he still held his seat. Also at issue was that Van Devanter’s pension, which Black himself could one day receive, was the creation of legislation from Black’s most recent term. The Supreme Court declined to hear a legal challenge to the Black appointment.

70. It has yet to be settled, though the debate has been active for two hundred years, whether a member of Congress can simultaneously serve in the military or hold a military rank or grade. As early as 1803, a New York congressman, John Van Ness, lost his seat after being commissioned a major in the militia of Washington, D.C. Congress found that Van Ness had come into conflict with this clause of the Constitution. He could hold on to his commission, but he had forfeited his seat in Congress. The History of Congress indicates that Van Ness said he did not expect his commission to jeopardize his seat in Congress. The House Committee of Elections found otherwise.

In 1847, during the war with Mexico, Representative Edward Baker of Illinois and Representative Archibald Yell of Arkansas took  commissions as volunteer officers, leading a House committee to conclude that they had forfeited their seats. Yell died in combat. In 1974 the Supreme Court turned down an opportunity to decide whether this clause prevented members of Congress from holding commissions in the military reserves. While the lower courts held that dual membership in the military reserves and Congress was a violation of this, the Supreme Court reversed on the grounds that the plaintiffs—a group of current and former members of the Armed Forces reserve—lacked standing. More recently, lawyers for an airman facing a conviction for possession of cocaine cited this clause in objecting to the inclusion of Senator Lindsey Graham, a colonel in the Air Force Reserve, on the Air Force court of criminal appeals. The top military appellate court, the U.S. Court of Appeals for the Armed Forces, concluded in 2006 that service “by a Member of Congress performing independent judicial functions runs afoul of the fundamental constitutional principle of separation of powers.”

 

 

SECTION 7. All Bills for raising Revenue shall originate in the House of Representatives;71 but the Senate may propose or concur with Amendments as on other Bills.

 

 

71. This was a major issue at the Convention. Elbridge Gerry, the Massachusetts delegate, said, “taxation & representation are strongly associated in the minds of the people, and they will not agree that any but their immediate representatives shall meddle with their purses.” He said he believed this issue—that is, which house would formulate tax policy—“would be much scrutinized” during the ratification process. Gerry said, “In short the acceptance of the plan will inevitably fail, if the Senate be not restrained from originating Money bills.” This check gave comfort to those who worried that small states, with little population, would have an outsize influence in the national government. As Madison put it in 58 Federalist: “The house of representatives can not only refuse, but they alone can propose,  the supplies requisite for the support of government. They in a word hold the purse; that powerful instrument by which we behold in the history of the British constitution, an infant and humble representation of the people, gradually enlarging the sphere of its activity and importance, and finally reducing, as far as it seems to have wished, all the overgrown prerogatives of the other branches of the government.”

Yet scant protection has been provided by this celebrated clause, with objections being dashed by the Supreme Court, most famously in a lawsuit brought by a taxpayer named Josiah Millard to block legislation initiated in the Senate to build the railroad terminal adjacent to the Capitol known as Union Station. The 1903 act provided three-quarters of a million dollars each to the Baltimore & Ohio Railroad and the Baltimore & Potomac Railroad to build such a station. The money was to be raised through a property tax in the District. The resulting lawsuit, Millard v. Roberts (1906), sought to enjoin the U.S. treasurer, Ellis H. Roberts, from paying out money, arguing that the act was void because it originated in the Senate. The court brushed away this claim on the grounds that “whatever taxes are imposed are but means to the purposes provided by the act.” In other words, the court held that, despite the tax provision, this was not to be counted as a revenue-raising bill.

More recently, the Supreme Court rejected a claim by German Munoz-Flores, who’d been required, upon being convicted of two misdemeanor counts of aiding aliens to elude immigration officers, to pay $25 on each count to a crime compensation fund that had been established by a law that originated in the Senate. In 1990 the Supreme Court ruled against him on a 9 to 0 vote in an opinion that reckoned, among other points, that the law showed no lack of respect to the House. Justice Story, in his Commentaries, writes: “A learned commentator supposes that every bill which indirectly or consequently may raise revenue is, within the sense of the Constitution, a revenue bill. He therefore thinks that the bills for establishing the post-office and the mint, and regulating the value of foreign coin, belong to this class, and ought not to have originated (as in fact  they did) in the Senate. But the practical construction of the Constitution has been against his opinion. And, indeed, the history of the origin of the power already suggested abundantly proves that it has been confined to bills to levy taxes in the strict sense of the word, and has not been understood to extend to bills for other purposes, which may incidentally create revenue.”

 

 

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it,72 but if not he shall return it, with his Objections73 to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law.74 But in all such Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively.

 

 

72. If the president chooses to sign his name, no other notation is necessary. The Supreme Court established this in an 1867 case, Gardner v. the Collector, involving a man who objected to paying the Customs House the twenty cents a pound on tea that Congress had legislated in 1861. President Lincoln had signed the bill and added the words “approved” and “December 24.” The plaintiff’s lawyer argued that because the president hadn’t included the year in his signature, the law in effect could never be enforced. “The whole of the very able and ingenious argument of counsel for plaintiff,” the Court wrote, “rests on these two propositions, as stated in his own language: ‘That the President alone can make the record which is to show the date of his approval; and that if the President’s record is defective  in respect to the year when it was made, no resort can be had to extrinsic evidence to supply that defect.’” The Court rejected this: “The only duty required of the President by the Constitution in regard to a bill which he approves is, that he shall sign it. Nothing more.... Even in the event of his approving the bill, it is not required that he shall write on the bill the word ‘approved,’ nor that he shall date it.”

73. “I have maturely considered the Act passed by the two Houses,” is how George Washington began the first veto message, in respect of a bill on apportionment. Karlyn Kohrs Campbell and Kathleen Hall Jamieson reckon Andrew Jackson’s veto of the Bank of the United States was his “most famous veto message.” They cited its assertion that it is “as much the duty” of the House, the Senate, and the president as it is the Supreme Court “to decide upon the constitutionality of any bill or resolution.” President George W. Bush used the veto rarely but was blunt in his messages. “This bill spends too much,” he wrote on an appropriations bill in 2007, adding: “This bill has too many earmarks.” According to a 2004 Congressional Research Service report titled Congressional Overrides of Presidential Vetoes, President Franklin Roosevelt vetoed the most bills, some 372. FDR and President Truman are responsible for more than a third of all vetoes. Truman had 180 of his own. As of spring 2004, there had been 1,484 vetoes.

74. Congress has become more assertive at overriding presidential vetoes, at least over the long run. Before 1969 Congress overrode a veto only about once for every eighteen return vetoes (not counting pocket vetoes). Since then, the rate is about one in five. In the latter part of the twentieth century a dispute arose over whether a president could veto parts of an appropriations bill. The contest between the president and the Congress over the maneuver, known as a line-item veto, resulted in a compromise called the Line-Item Veto Act of 1996. It was short-lived. New York City, feeling the pinch of President Clinton’s veto of certain health care–related spending, brought suit. In Clinton v. City of New York, the Supreme Court found the line-item veto unconstitutional, making it difficult for the president to minimize earmarks.

 

 

If any Bill shall not be returned by the President within ten Days (Sundays excepted)75 after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.76

 

 

75. “Gloriously secular” is how one scholar, Sanford Levinson of the University of Texas Law School, describes the Constitution. But, he noted in a review of the first edition of this book, this parenthetical “is a reminder of the expectation that the president would likely observe the Christian Sabbath as a day of rest.”

76. Such a veto is called a pocket veto. The need for such a mechanism arises from the schedule of Congress. If both houses pass a bill on its final day before adjournment, and the president decides to sleep on it, to whom is he supposed to return it if all the lawmakers have left the capital? The pocket veto has provoked congressional resentment against presidents as far back as Andrew Jackson and as recently as George W. Bush. Caviled Henry Clay when Jackson vetoed his land bill: “By withholding the bill, the President took upon himself a responsibility beyond the exercise of the veto. He deprived Congress altogether of its constitutional right to act upon the bill, and to pass it, his negative notwithstanding.”

Trouble arises when it is unclear whether Congress is in session or adjourned. At the end of 2007, the Senate was holding pro forma sessions, which need last but seconds. Bush, claiming that Congress was adjourned, pocketed a $696 billion military authorization bill because he objected to a provision that would have allowed plaintiffs with legal claims in American courts against Saddam Hussein’s regime to press those claims against Iraq’s new democracy. Congressional officials argued that he couldn’t use a pocket veto in these circumstances. The constitutional issue was sidestepped the following month when Congress passed a revised version incorporating the fix the president wanted.

The wording of this clause had particular significance in the days when presidents crossed the Atlantic by ship. “The fact that the President has ten days from their presentation rather than their passage within which to sign bills became a matter of great importance when President Wilson went abroad in 1919 to participate in the making of the Treaty of Versailles,” Edward Corwin relates. “Indeed, by a curious combination of circumstances plus a little contriving, the late President Roosevelt was enabled on one occasion to sign a bill no less than twenty-three days after the adjournment of Congress.”

 

 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment)77 shall be presented to the President of the United States;78 and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.

 

 

77. To limit the president’s control over where and when Congress meets. Wrote President Jefferson in 1790: “The latitude of the general words here used would have subjected the natural right of adjournment of the two houses to the will of the President, which was not intended. They therefore expressly ‘except questions of adjournment’ out of their operation. They do not here give a right of adjournment, which it was known would exist without their gift, but they defend the existing right against the latitude of their own phrases, in a case where there was no good reason to abridge it. The exception admits they will have the right of adjournment, without pointing out the source from which they will derive it.”

The House of Representatives website lists four forms of congressional action—the bill, the joint resolution, the concurrent resolution, and the simple resolution. The bill is the most common. It says  “little practical difference between a bill and a joint resolution,” which may originate in either house but must be acted on by both. Concurrent resolutions are used for “matters affecting the operations of both Houses” and are not “legislative in character,” nor are simple resolutions, which relate to but one of the two houses.

Both houses of Congress must approve a final adjournment, lest one confound the other.

78. Madison’s comments at the Constitutional Convention suggest that this phrase merely provides the lawyerly language needed to close any loopholes in the establishment of the presidential veto. Madison commented “that if the negative of the President was confined to bills; it would be evaded by acts under the form and name of Resolutions, votes.” In other words, without this clause, Madison worried that Congress could try to evade a president’s veto through the gimmick of calling a piece of legislation by a name other than a “bill.”

Edward Corwin explains that Congress conceives of the “concurrent resolution” as a way to exercise oversight of the president after ceding extraordinary powers to him. In the 1941 Lend Lease Act, which gave the president the unprecedented power to give away Navy ships or any other “defense article” to foreign allies, Congress reserved the right to pass at any future time a concurrent resolution that would force the president to stop giving away America’s materiel. Corwin reports that in addition to Lend Lease, other wartime measures, as well as a significant piece of peacetime legislation, the 1939 Reorganization Act, contained provisions by which Congress could use a concurrent resolution to claw back powers given to the president by the legislation.

 

 

SECTION 8. The Congress shall have Power79 To lay and collect Taxes,80 Duties, Imposts81 and Excises,82 to pay the Debts and provide for the common Defence and general Welfare of the United States;83

 

 

79. Here begins the enumeration of the only powers delegated to the Congress. Whether actions were authorized under one of the  enumerated powers was a defining question in the early generations of constitutional government. As more and more governmental action has taken place under implied powers, a modest backlash has begun. In recent years, the Enumerated Powers Act has been introduced in the Congress that would require each act passed to “contain a concise and definite statement of the constitutional authority relied upon for the enactment of each portion of that Act.” Congress has so far demurred.

80. This power to tax was denied to the Congress under the Articles of Confederation. Under the Articles, the national government could requisition money from each state, but was at the mercy of the states to actually tax their inhabitants and raise the money. The Constitution casts the states aside, allowing Congress the power to raise revenue directly from the people and commerce.

81. Generally, a tax on an import, although dictionaries differ on whether its meaning is limited to taxes on imports or any tax on a good.

82. One of the wiliest of the founders, Gouverneur Morris, plotted at the Convention in Philadelphia to change this comma to a semicolon. He wanted to alter the meaning of the sentence to create, in the clause following this comma, a separate and unlimited spending power. In the sentence as it currently exists—its original form—the grammar is that the words following the comma are not a general grant of power to spend but a limitation on the taxing power. Had Morris won his semicolon, the spending power would be separate and without limitation. His plot to change the text by adding a dot over the comma was discovered and foiled by the other founders, a point on which Albert Gallatin testified to the House of Representatives in 1798. “Rarely has so much rested on so small a point,” is how Philip Hamburger has described this contretemps. In the event, the Supreme Court has, over the decades, essentially permitted the Congress to exercise a general spending power without limitation, despite the grammar.

In 21 Federalist, Hamilton described duties, imposts, and excises as taxes “upon articles of consumption.” He found them politically  preferable to capitation taxes, or those directly levied on wealth. “It is a signal advantage of taxes on articles of consumption, that they contain in their own nature a security against excess.” After all, Hamilton notes: “The amount to be contributed by each citizen will in a degree be at his own option, and can be regulated by an attention to his resources. The rich may be extravagant, the poor can be frugal. And private oppression may always be avoided by a judicious selection of objects proper for such impositions.”

83. Can this phrase be read as an obstacle to a tax policy undertaken for purposes of wealth redistribution? The Supreme Court, in striking down part of the New Deal legislation, the Agricultural Adjustment Act of 1933, declared: “A tax, in the general understanding of the term, and as used in the Constitution, signifies an exaction for the support of the Government. The word has never been thought to connote the expropriation of money from one group for the benefit of another.” In this case, United States v. Butler, the group being taxed comprised processors of farm goods (slaughterhouses, cotton spinners, tobacco manufacturers, wheat, rice, and corn millers). The recipients were farmers who were being paid to grow less. The law was challenged by the receivers of a Massachusetts cotton milling company, Hoosac Mills.

Such language might also appear to prevent Congress from setting aside tax revenue and earmarking it for localized spending. Hamilton wrote in his Report on Manufactures: “The only qualification of the generality of the phrase in question which seems to be admissible is this: That the object to which an appropriation of money is to be made be general and not local its operation extending, in fact or by possibility, throughout the Union and not being confined to a particular spot.”

By 1937 the Supreme Court saw the matter differently. In a pair of opinions that year, the Court cited this phrase as the basis for upholding the unemployment assistance and old age pension programs contained in the Social Security Act of 1935. By the lights of Justice Cardozo, who wrote both opinions, the experience of the Depression redefined just what sorts of expenditures qualified under this clause.  In upholding the unemployment assistance program, which was funded through a tax on employers, Cardozo wrote (Steward Machine Co. v. Collector):There was need of help from the nation if the people were not to starve. It is too late today for the argument to be heard with tolerance that, in a crisis so extreme, the use of the moneys of the nation to relieve the unemployed and their dependents is a use for any purpose narrower than the promotion of the general welfare.





In upholding the old age pension, Cardozo wrote (Helvering v. Davis):Congress may spend money in aid of the “general welfare.” There have been great statesmen in our history who have stood for other views. We will not resurrect the contest.... The line must still be drawn between one welfare and another, between particular and general. Where this shall be placed cannot be known through a formula in advance of the event. There is a middle ground, or certainly a penumbra, in which discretion is at large. The discretion, however, is not confided to the courts. The discretion belongs to Congress, unless the choice is clearly wrong, a display of arbitrary power, not an exercise of judgment.





The meaning of “general welfare”—what expenditures could be made to provide for it—was one of the questions in the earlynineteenth-century debate over whether Congress could pay for internal improvements, such as roads. Madison vetoed the Bonus Bill, President Monroe vetoed the Cumberland Road bill, and Jackson vetoed the Maysville Road bill. The constitutional features that guided this debate were the words about the “general welfare,” the commerce clause, and the clause delegating to Congress the power to  establish post roads. Said Monroe in his message to Congress: “My idea is that Congress have an unlimited power to raise money, and that in its appropriation they have a discretionary power, restricted only by the duty to appropriate it to purposes of common defense and of general, not local, national, not State, benefit.”

 

 

but all Duties, Imposts and Excises shall be uniform84 throughout the United States;

 

 

84. Is this a baseless dream? In 1882 Congress passed a law requiring every immigrant arriving by port to pay a head tax of fifty cents, and a New York firm, Funch, Edye & Co., which transported passengers between Holland and America, brought suit. It claimed, among other things, that the tax was not levied uniformly, as it was assessed only in ports and did not apply to overland passengers arriving via Mexico or Canada. The suit became part of what is known as the Head Money Cases and prompted Justice Miller to ask: “Is the tax on tobacco void because, in many of the States, no tobacco is raised or manufactured? Is the tax on distilled spirits void because a few States pay three-fourths of the revenue arising from it?” He continued: “The tax is uniform when it operates with the same force and effect in every place where the subject of it is found.... Perfect uniformity and perfect equality of taxation, in all the aspects in which the human mind can view it, is a baseless dream.”

A group of oil producers used this clause to protest special exemptions for Alaska contained in the Crude Oil Windfall Profit Tax Act of 1980. They went to court seeking a tax refund on the grounds that the exemption had to apply to their oil as well, as excises had to be uniform throughout the country. Justice Powell, writing for a unanimous court in United States v. Ptasynski, said: “The one issue that has been raised repeatedly is whether the requirement of uniformity encompasses some notion of equality. It was settled fairly early that the Clause does not require Congress to devise a tax that falls equally or  proportionately on each State. Rather, as the Court stated in the Head Money Cases, a ‘tax is uniform when it operates with the same force and effect in every place where the subject of it is found.’” The Court went on to say that it did not think “the language of the Clause or this Court’s decisions prohibit all geographically defined classifications. As construed in the Head Money Cases, the Uniformity Clause requires that an excise tax apply, at the same rate, in all portions of the United States where the subject of the tax is found.”

 

 

To borrow Money85 on the credit of the United States;86

 

 

85. The ninth of the Articles of Confederation gave Congress the power “to borrow money, or emit bills on the credit of the United States.” At the Federal Convention in Philadelphia, however, the founders pointedly omitted the phrase “or emit bills.” This omission is taken by one student of monetary law, Edwin Vieira Jr., as a signal of the founders’ intention to deny the Congress the power to issue paper money.

86. No constitutional limits obtain in respect of how much Congress may authorize the government to borrow, a sum that is now more than $11 trillion, which, figuring the American population at 305 million, comes out to more than $36,000 a person. An Anti-Federalist writing under the pseudonym Brutus wrote: “Under this authority, the Congress may mortgage any or all the revenues of the union, as a fund to loan money upon, and it is probably, in this way, they may borrow of foreign nations, a principal sum, the interest of which will be equal to the annual revenues of the country. By this means, they may create a national debt, so large, as to exceed the ability of the country ever to sink. I can scarcely contemplate a greater calamity that could befal this country, than to be loaded with a debt exceeding their ability ever to discharge. If this be a just remark, it is unwise and improvident to vest in the general government a power to borrow at discretion, without any limitation or restriction.” Income  from Treasury bills is exempt from local taxes, the Supreme Court has held.

 

 

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;87

 

 

87. “The most important of the particular non-military powers of Congress” is how W. W. Crosskey, in starting his three-volume study of the Constitution, describes this clause. He calls the power “one of the plainest in the Constitution” and argues that “once this single power, in its full scope and plentitude, is correctly understood, everything else in the Constitution falls into a new perspective.” It is Crosskey’s view that the Supreme Court has put restrictions on the way the Congress may regulate commerce within states that wouldn’t have been countenanced by the founders. In the event, the commerce clause has been a kind of constitutional shuttle on the loom of our national fabric—flung in one direction by states wanting to regulate matters that are beyond their reach, and in the other direction by a Congress that wants to regulate matters where it has no authority.

An early chapter in this contest involved a dispute between rival steamboat companies plying the route between New Jersey and New York. In 1824 the Supreme Court, in an opinion by Chief Justice Marshall in Gibbons v. Ogden, gave the business to the company with the federal charter. He took the founders’ use of the word “commerce” to connote “the commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.” The instinct to grant supremacy to federal law in the area of commerce held sway well into the twentieth century. But then the Supreme Court during President Roosevelt’s first term heard the case of a family of kosher butchers in Brooklyn, New York, the Schechter brothers, who had been put in the dock for violating regulations promulgated under the National Industrial Recovery Act.

The charges originated in the Schechters’ refusal to bar a customer from picking the individual chicken he wanted to purchase. When one of the poulterers’ lawyers, standing before the high bench, tried to convey how a buyer might reach into a cage to select a chicken without looking at it—“What if the chickens are all at one end?” asked Justice Sutherland—the justices began to laugh. The justices, in determining “how far the federal government may go in controlling intrastate transactions upon the ground that they ‘affect’ interstate commerce,” drew a sharp distinction between whether the effects on interstate commerce were direct or indirect. They ruled unanimously that in seeking to regulate the intrastate business practices of the Schechters, Congress had gone too far. The 1935 ruling effectively ended a centerpiece of the New Deal, the National Recovery Act.

FDR’s defeat in the Schechter case precipitated his effort, through a bill called the Judiciary Reorganization Act of 1937, to pack the Supreme Court. The effort failed in the Senate. Even without being packed, the Supreme Court began to reverse course. It moved under the commerce clause to expand federal power, notably in upholding, in 1937, the National Labor Relations Act against a challenge from Jones & Laughlin Steel and, in 1942, the Agricultural Adjustment Act against a challenge from a farmer named Roscoe Filburn, who wanted to produce for personal use on his Ohio farm more wheat than the government would allow. The cases are NLRB v. Jones & Laughlin Steel Corp. and Wickard v. Filburn.

After Schechter, it would not be until 1995 that the Court would again strike down an act of Congress under the commerce clause. It came when a high school student, Alfonso Lopez, was arrested in San Antonio, Texas, for bringing a concealed handgun to class and was brought up on charges under a federal law called the Gun-Free School Zones Act of 1990. The Court, though divided, would have none of it: “The possession of a gun in a local school zone is in no sense an economic activity that might, through repetition elsewhere, have such a substantial effect on interstate commerce.... To uphold the Government’s contention that § 922(q) is justified because  firearms possession in a local school zone does indeed substantially affect interstate commerce would require this Court to pile inference upon inference in a manner that would bid fair to convert congressional Commerce Clause authority to a general police power of the sort held only by the States.”

The next big test of the commerce clause could be one of the most far-reaching cases in the Court’s history, for nearly two dozen states, led by Florida, are challenging the Patient Protection and Affordable Health Care Act, known as Obamacare, on the grounds that, among other things, it exceeds Congress’s powers as enumerated here in the commerce clause. The states challenging the law assert that, in requiring persons “to have healthcare coverage or pay a tax penalty,” the law “compels persons to perform an affirmative act or incur a penalty, simply on the basis that they exist and reside in the United States.”

They argue that refraining from purchasing health care is an “inactivity” that “by its nature cannot be deemed to be in commerce or to have any substantial effect on commerce, whether interstate or otherwise” and, as a result, the law “cannot be upheld under the Commerce Clause.”

The assertion is ridiculed in a response filed in federal court by the United States, which rejects the argument that economic decisions to refrain from the purchase of health insurance are “inactivity.” Such decisions, the United States asserted, have a “direct and substantial effect on the interstate health care market in which uninsured and insured alike participate” and are “thus subject to federal regulation.”

 

 

To establish an uniform Rule of Naturalization,88 and uniform Laws on the subject of Bankruptcies89 throughout the United States;

 

 

88. The first exercise by Congress of this power, the Naturalization Act of 1790, held that one needed to be “a free white person” to be eligible to become a naturalized citizen. Discussion waxed on how long an immigrant must reside in the United States before being eligible  for citizenship. Congress changed the minimum residency requirement no fewer than three times that decade. In the 1790 law, the requirement was two years. In 1795, the minimum was upped to five years. Then, in 1798, the residency requirement was increased once again, this time climbing to fourteen years. Federalists, who then dominated, wanted a lengthy minimum in order to weaken the Republicans, who drew support from immigrants. The requirement was returned to five years during Jefferson’s presidency. The requirements that the 1795 law imposed—including the five-year residency—remain mostly in effect today, though immigration law has veered in myriad directions. National quotas, imposed most prominently in 1924, were ended in 1965. The Dred Scott decision foreclosed the naturalization of persons of African descent until it was reversed by the Fourteenth Amendment. However, the law continued to exclude Asian immigrants from achieving citizenship, an exclusion that was upheld by a subsequent series of federal and Supreme Court decisions. Despite some country-specific exceptions made in the 1940s, these racial strictures largely survived until the passage of the Immigration and Nationality Act of 1952. In 1984 the idea of open borders was endorsed, at least in principle, by the Wall Street Journal, tribune for a school of thought that sees Americans as defined less by culture or ethnicity than by their fidelity to the same set of laws—the Constitution.

89. It was not until 1898 that Congress passed what would be a long-lasting uniform federal bankruptcy law, known as the Nelson Act; it modernized the measure in the Bankruptcy Reform Act of 1978.

 

 

To coin Money,90 regulate the Value thereof, and of foreign Coin,91 and fix the Standard of Weights92 and Measures;93

 

 

90. The Coinage Act of 1792 resulted from the first exercise of this power. It created the U.S. Mint and established the dollar as  “the money of account of the United States.” It legislated a dollar to be “the value of a Spanish milled dollar as the same is now current, and to contain three hundred and seventy-one grains and four sixteenth parts of a grain of pure, or four hundred and sixteen grains of standard silver.” It set a proportional value of a unit of weight of gold to be fifteen times that of silver. The pain it established for debasing any gold or silver coin struck at the U.S. Mint was death. The act was superseded 173 years later by the Coinage Act of 1965, which wrought changes that President Lyndon Johnson said, when he signed the measure, were “necessary” in the face of a “worldwide shortage of silver” and America’s “rapidly growing need for coins.” At the signing ceremony, Johnson warned: “If anybody has any idea of hoarding our silver coins, let me say this. Treasury has a lot of silver on hand, and it can be, and it will be used to keep the price of silver in line with its value in our present silver coin.” At the time, the price of silver was almost precisely the same as it was in 1792, or $1.29 an ounce. Within fifteen years, it had reached $49 an ounce.

This clause has been interpreted by some to suggest that Congress lacks the power to issue paper money. Daniel Webster cited it in 1836 in a speech on a proposal to permit the Treasury to take payment for land in a form other than gold or silver. Said the silvertongued senator: “The states are expressly prohibited from making anything but gold and silver a tender in payment of debts, and although no such express prohibition is applied to Congress, yet as Congress has no power granted to it in this respect but to coin money and to regulate the value of foreign coins, it clearly has no power to substitute paper or anything else for coin as a tender in payment of debts and in discharge of contracts.” Congress did authorize the issuance of paper money, creating, through the Legal Tender Act of 1862, a currency to pay for the Civil War. It was known as the greenback. Its creation was validated by the Supreme Court in a case known as Knox v. Lee, involving payment for a flock of 608 sheep once owned by a Mrs. Lee of Pennsylvania but kept in Texas. After being seized by the Confederacy, the sheep were sold to a private buyer named Knox. The court upheld the principle that the greenback  could be used at face value in the dispute over the sheep, but based its decision not on this clause but on the “necessary and proper” clause footnoted on page 83.

91. That foreign coins were in general circulation in America was a basic monetary fact. What Congress was being given was the power to regulate their value, or not, in terms of U.S. money—to make them “current” (please see footnote 94). The practice ended in 1857, when Congress passed An Act Relating to Foreign Coins, ending the status of foreign gold or silver coins as legal tender. To one nineteenth-century senator, Thomas Hart “Old Bullion” Benton, taking foreign coins out of general circulation in America was an unconstitutional act. He asserted in his autobiography that it was “the intention and declared meaning of the constitution” that “foreign coins should pass currently as money, and at their full value, within the United States,” and that “it was the duty of Congress to promote the circulation of these coins by giving them their full value.” The logic of foreign coins, noted in a report in 1877 by the secretary of the U.S. Monetary Commission, included that the “striking of money is expensive, especially of silver money, and it is a useless tax, either upon the Government or individuals, to require that coins issued by mints as reputable and as reliable as our own, should be recoined at our mints.” It reckoned the cost at 1.5 percent.

92. The first federal law establishing how much something actually weighed or measured was enacted in 1828, when Congress declared what the U.S. Mint in Philadelphia would use as the official Troy pound—a bulbous-looking brass weight procured from Britain by the American minister in London, Albert Gallatin. The first agency entrusted with the weights and measures, the Office of Standard Weights and Measures, is now known as the National Institute of Standards and Technology. Congress first authorized use of the metric system nationwide in 1866 with a law that forbade any private contract from being invalidated or “liable to objection” because the weights and measures therein used the metric system. In 1975, with the Metric Conversion Act, Congress established that it was “the declared policy of the United States” to “designate the metric system  of measurement as the preferred system of weights and measures for United States trade and commerce.” But it refrained from insisting that Americans abandon the foot, the pint, and the pound.

The early days of daylight saving time produced a Supreme Court case on the matter. While Congress established daylight saving time as early as 1918, it repealed the law after the close of World War I, overriding President Wilson’s veto. In the subsequent decade, the Supreme Court heard a challenge to Massachusetts’ daylight saving time law brought by proponents of standard time. One plaintiff was a man who owned land on the Massachusetts–New Hampshire border, which straddled two different time zones and required him to pay more to hire employees to start at the earlier hour. Another plaintiff claimed that the law put an undue burden on women who have both a husband employed by the railroad, where work was governed by standard time, and children in school, where the schedules were on daylight saving time. These complaints did not impress Justice Holmes, who ruled that Massachusetts was free to advance official time by an hour.

93. The decision to use the same sentence to assign the authority to coin money and regulate its value as well as to fix the standard of weights and measures is one of the most remarkable made by the founders. It suggests that they comprehended money not as a commodity but as a measure of value. The sentence has prompted more than one commentator to remark that rather than inflating the dollar, Congress should reduce the size of the barrel, shorten the length of the mile, or condense time. The Supreme Court, in the Legal Tender Cases known as Knox v. Lee, marked this broad point: “We will notice briefly an argument presented in support of the position that the unit of money value must possess intrinsic value. The argument is derived from assimilating the constitutional provision respecting a standard of weights and measures to that conferring the power to coin money and regulate its value.... The legal tender acts do not attempt to make paper a standard of value. We do not rest their validity upon the assertion that their emission is coinage, or any  regulation of the value of money; nor do we assert that Congress may make anything which has no value money. What we do assert is, that Congress has power to enact that the government’s promises to pay money shall be, for the time being, equivalent in value to the representative of value determined by the coinage acts, or to multiples thereof.”

Certainly the powers conveyed to the Congress herein are among the mightiest in the Constitution; a summary is contained in the Congressional Research Service annotated edition of the Constitution, which notes that under this clause Congress claimed and secured the power to “restrain the circulation of notes not issued under its own authority,” to “impose a prohibitive tax upon the circulation of the notes of state banks or of municipal corporations,” to “require the surrender of gold coin,” to “make Treasury notes legal tender in satisfaction of antecedent debts,” and to override “private contracts calling for payment in gold coin, even though such contracts were executed before the legislation was passed.”

 

 

To provide for the Punishment of counterfeiting the Securities and current Coin94 of the United States;95

 

 

94. A coin is current if Congress pegs its value and authorizes it as a valid form of payment. William Blackstone wrote in his Commentaries on the Laws of England (1765): “The king may also, by his proclamation, legitimate foreign coin, and make it current here; declaring at what value it shall be taken in payments.” It was through the inclusion of the word “current” that Congress received the power to punish counterfeiters of not only American coins but some foreign coins. Chief Justice John Jay wrote to President Washington in 1790: “If the word current had been omitted, it might have been doubted whether the Congress could have punished the counterfeiting of foreign coin. Mexican dollars have long been known in our  public acts as current coin.” In 1857 Congress decided to quit exercising this power, declaring, in its Act Relating to Foreign Coins: “All former acts authorizing the currency of foreign gold and silver coins, and declaring the same a legal tender in payment for debts, are hereby repealed.”

95. The plain language of this phrasing would seem to deny Congress the power to punish counterfeiters of noncurrent foreign currencies. But that did not help Ramon Arjona, who, in the 1880s, was charged with counterfeiting the notes of a bank from the Colombian state of Bolivar. The charges were handed up under an 1884 statute that made it a crime to forge any foreign note. Arjona challenged the law as unconstitutional. In United States v. Arjona, the Court didn’t deign to cite this clause even once, deciding instead that Congress could enact such a law because it was duty bound to prevent violations of the “law of nations” (please see footnote 101), of which counterfeiting foreign notes was one.

In our time, the federal government is using this power to prosecute an activist against the Federal Reserve, Bernard von NotHaus, who mints silver and gold coinage that he calls the Liberty Dollar. The currency contains markings—such as an image of Lady Liberty in profile and the slogan “Trust in God”—that are similar to those on federal coins. Von NotHaus advertises his coins as an inflationproof alternative to the greenback. Federal agents have seized thousands of the coins and their corresponding bearer certificates in raids in Indiana and Idaho. During the years of soaring precious metals prices, Liberty Dollars far outperformed the dollar issued by the federal government, a fact that, if von NotHaus is prosecuted, could invite this question: Is something counterfeit when it has value that is equal to or greater than the original?

In the 1984 case of Regan v. Time, the Supreme Court found in favor of Time, Inc., in its lawsuit against the Treasury secretary after the publisher had been warned by the Secret Service that color reproductions of paper currency in its magazines violated an anticounterfeiting law. The law said that such reproductions could only  be made in black and white and less than three-fourths or greater than one and one-half times the actual size of the bills.

 

 

To establish Post Offices and post Roads;96

 

 

96. A debate waxed during the early decades of the Republic in respect of whether this language granted the federal government the power to make internal improvements. Skeptics, including some justices of the Supreme Court, believed that this clause permitted Congress to designate existing thoroughfares as postal roads, but did not authorize Congress to build new roads. On the subject of post roads, Jefferson wrote to Madison in 1796: “I view it as a source of boundless patronage to the executive, jobbing to members of Congress & their friends, and a bottomless abyss of public money. You will begin by only appropriating the surplus of the post office revenues; but the other revenues will soon be called into their aid, and it will be a scene of eternal scramble among the members, who can get the most money wasted in their State; and they will always get most who are meanest.” His sentiment did not seem to survive a decade. In 1806, Jefferson, as president, signed a bill authorizing construction of the Cumberland Road between Maryland and Illinois. In 1817, Madison vetoed the Bonus Bill, which would have funded roads and canals that, Congress insisted, were necessary to promote commerce and the common defense. In his veto message, Madison stated that “it does not appear that the power, proposed to be exercised by the bill, is among the enumerated powers.”

Madison worried about Congress’s efforts to justify such expenditures by appealing to national security. Said the fourth president: “Such a view of the Constitution would have the effect of giving to Congress a general power of legislation, instead of the defined and limited one hitherto understood to belong to them.” Yet Congress would win this battle, and the national defense would eventually  come to be seen as acceptable grounds for building a road system. When, in 1956, Congress passed a law for an Interstate Highway System, the president spoke of the “primary importance to the national defense” of what came to be called the Dwight D. Eisenhower National System of Interstate and Defense Highways. In signing the bill, Eisenhower spoke of the Soviets. “In case of an atomic attack on our key cities, the road net must permit quick evacuation of target areas, mobilization of defense forces and maintenance of every essential economic function,” Eisenhower said, according to a draft of his speech. “But the present system in critical areas would be the breeder of a deadly congestion within hours of an attack.”

The authority to run a postal service is a significant source of federal power in other arenas as well. The government’s property interest in the mail was one of the grounds the Supreme Court cited in 1895 for keeping Eugene Debs imprisoned for his role in the Pullman Strike of the preceding year. The strike, among other things, paralyzed mail delivery. The court, also citing the interstate commerce clause, upheld injunctions, requested by the executive branch, that had ordered strike leaders to desist. Debs hadn’t obeyed the court order, leading to his imprisonment. The government has at times taken the postal authority to permit it to remove items it deemed treasonous or obscene—as well as contraceptives—from the mail. But mark the First Amendment. Justice Holmes, in a dissenting opinion in 1921 relating to the Espionage Law of 1917, wrote: “The United States may give up the post office when it sees fit, but, while it carries it on, the use of the mails is almost as much a part of free speech as the right to use our tongues, and it would take very strong language to convince me that Congress ever intended to give such a practically despotic power to any one man.” The one man to whom Justice Holmes refers is the postmaster general, who had revoked second-class mail privileges of a Milwaukee newspaper, the Milwaukee Leader, for its reports during World War I.

 

 

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;97

 

 

97. This, one of the most fraught clauses in the Constitution, begins by restricting the motives permitted to Congress in securing the copyrights and patents for authors and inventors. The plain language suggests it may do so only to promote the progress of science and useful arts. It may not do so, the language suggests, to promote progress of nonscientific inquiry or arts that have no use. Nor may it do so for, say, national security reasons. By specifying that Congress may secure the rights for only limited terms, the founders recognized a public interest in the fruits of American creativity. The resulting controversy has escalated for more than two centuries, as authors and the corporations who employ them clamor for greater protections and as the World Wide Web makes creative work accessible to a global audience.

In 1790 Congress granted authors copyrights for fourteen years, renewable at the end of the term for another fourteen years if the author was still living. It extended the length of copyrights in a number of steps over the years and, in 1998, passed the Sonny Bono Copyright Term Extension Act, giving writers a copyright during their lifetime plus seventy years. For company-held copyrights the term would be ninety-five years. An Internet publisher, Eric Eldred, who specializes in issuing books that have gone out of copyright, promptly challenged the Bono Act on the grounds that retroactively extending copyrights for near limitless lengths of time did not comply with the constitutional mandate that the purpose be to promote science and useful arts.

The Supreme Court rejected his claims, but not without a sharp dissent from Justice Breyer: “The economic effect of this 20-year extension—the longest blanket extension since the Nation’s founding—is to make the copyright term not limited, but virtually perpetual. Its primary legal effect is to grant the extended term not to authors, but  to their heirs, estates, or corporate successors. And most importantly, its practical effect is not to promote, but to inhibit, the progress of ‘Science’—by which word the Framers meant learning or knowledge.”

Copyrights are not limited to written works. The First Congress passed a copyright act that protected maps and charts in addition to writings. “The only reason why photographs were not included in the extended list in the act of 1802 is probably that they did not exist, as photography, as an art, was then unknown, and the scientific principle on which it rests, and the chemicals and machinery by which it is operated, have all been discovered long since that statute was enacted,” the Court wrote in an 1884 case that upheld a congressional act that allowed photographs to be copyrighted. The photograph at the center of the case, Burrow-Giles Lithographic Company v. Sarony, was of a seated Oscar Wilde snapped by Napoleon Sarony.

In 1980 the Supreme Court opened the way for patents to be issued in respect of living matter—so long as it didn’t occur naturally. The case, Diamond v. Chakrabarty, involved a researcher for General Electric, Ananada Chakrabarty, who had genetically altered bacteria to eat oil and help clean up spills. The Supreme Court said this discovery was patentable. Chief Justice Burger wrote: “His claim is not to a hitherto unknown natural phenomenon, but to a nonnaturally occurring manufacture or composition of matter—a product of human ingenuity.” The chief justice noted that a 1952 congressional report accompanying a patent act stated that Congress intended for patentable material to “include anything under the sun that is made by man.”

A dispute over circus posters designed by one George Bleistein led to a rare moment of humility on the high bench, when, in 1903, Justice Oliver Wendell Holmes, opining for the Court in Bleistein v. Donaldson Lithographing Co., wrote: “It would be a dangerous undertaking for persons trained only to the law to constitute themselves final judges of the worth of pictorial illustrations, outside of the narrowest and most obvious limits. At the one extreme, some works of genius would be sure to miss appreciation. Their very novelty would  make them repulsive until the public had learned the new language in which their author spoke. It may be more than doubted, for instance, whether the etchings of Goya or the paintings of Manet would have been sure of protection when seen for the first time. At the other end, copyright would be denied to pictures which appealed to a public less educated than the judge. Yet if they command the interest of any public, they have a commercial value—it would be bold to say that they have not an aesthetic and educational value—and the taste of any public is not to be treated with contempt.”

Copyrights and patents are not to be confused with trademarks, which Congress grants under the commerce clause powers. In an 1879 decision, known as the Trademark Cases, the Court held that any attempt “to identify the essential characteristics of a trademark with inventions and discoveries in the arts and sciences, or with the writings of authors, will show that the effort is surrounded with insurmountable difficulties.” It noted that “trademark recognized by the common law is generally the growth of a considerable period of use, rather than a sudden invention. It is often the result of accident, rather than design, and when under the act of Congress it is sought to establish it by registration, neither originality, invention, discovery, science, nor art is in any way essential to the right conferred by that act.... The trademark may be, and generally is, the adoption of something already in existence as the distinctive symbol of the party using it. At common law, the exclusive right to it grows out of its use, and not its mere adoption.”

 

 

To constitute Tribunals inferior to the supreme Court;98

 

 

98. All federal courts inferior to the Supreme Court are established under this clause and Article III, Section 1. The thirteen federal circuits and scores of district courts are all created by statutes authorized under this clause. In theory, Congress could, by majority vote, abolish all courts save the Supreme Court and all judgeships  save the chief justice, though were a lawsuit to be brought on the matter it is possible an argument could be adduced that the plain language of the Constitution suggests the founders expected more than one justice to be set up. Anti-Federalists opposed the delegation to the Congress of the power to constitute tribunals inferior to the Supreme Court on the grounds that the creation of a federal court system would displace state courts and dilute local legislative and judicial power. “To have inferior courts appointed under the authority of Congress in the different States,” Luther Martin warned in The Genuine Information, “would eventually absorb and swallow up the State judiciaries, by drawing all business from them to the courts of the general government, which the extensive and undefined powers, legislative and judicial, of which it possessed, would easily enable it to do.”

 

 

To define and punish Piracies99 and Felonies committed on the high Seas,100 and Offences against the Law of Nations;101

 

 

99. The first piracy law, passed in 1790, led to a memorable dissent from a Supreme Court justice over the question of a comma. The law and its many clauses and commas left some ambiguity in respect of whether the death sentence was to be imposed on all pirates or only on those pirates who committed sea crimes that would be considered capital had they been committed ashore. Three pirates—John Palmer, Thomas Wilson, and Barney Colloghan—appealed on the question of whether all robberies at sea were to result in the death penalty, or only those robberies that would warrant a death sentence if committed on land. It was in this case, decided in 1818 as United States v. Palmer, that the Supreme Court heard the classic formulation: “criminal laws are to be construed liberally as to the offence, and strictly as to the offender.” It went on to say that any robbery at sea would result in the death penalty. Justice William Johnson gave as strongly worded a dissent as has ever been penned.  “And singular as it may appear, it really is the fact in this case, that these men’s lives may depend upon a comma more or less.... Upon such a question I here solemnly declare, that I never will consent to take the life of any man in obedience to any court; and if ever forced to choose between obeying this court, on such a point, or resigning my commission, I would not hesitate adopting the latter alternative.”

The justice did not need to resign. While Marshall ruled against the alleged pirates on the point of grammar, he ruled for them on another fine point, that the 1790 act was intended to punish only acts against America—“an act for the punishment of certain crimes against the United States”—and therefore could not be used to prosecute the men for robbing sugar, rum, honey, coffee, silver, and gold from the Industria Raffaelli, a ship sailed by Spaniards. This despite the fact that nowhere in the act itself, save for the title, is there any language that would seem to limit violations to pirate attacks in which either the pirates or the victims were American. Congress promptly amended the law to allow for the prosecution of “any person or persons whatsoever” who commit piracy on the high seas.

In 2009 a federal grand jury at New York handed up the first indictment for piracy in more than a century—of one Abdi Wali Muse for allegedly attacking a U.S.-flagged vessel, the Maersk Alabama, and kidnapping its captain off the coast of Somalia.

100. Joseph Story, in Commentaries, reckons “high seas” embracesnot only the waters of the ocean, which are out of sight of land, but the waters on the sea coast below the low-water mark, whether within the territorial boundaries of a foreign nation or of a domestic state. Justice Blackstone has remarked that the main sea or high sea begins at the low-water mark. But between the high-water mark and the low-water mark, where the tide ebbs and flows, the common law and the admiralty have divisum imperium, an alternate jurisdiction, one upon the water, when it is full sea; the other upon the land, when it is an ebb. He doubtless here refers to the waters of the ocean on the  seacoast, and not in creeks and inlets. Lord Hale says the sea “is either that, which lies within the body of the county or without. That, which lies without the body of a county, is called the main sea, or ocean. So far, then, as regards the states of the Union, ‘high seas’ may be taken to mean that part of the ocean, which washes the seacoast, and is without the body of any county, according to the common law; and, so far as regards foreign nations, any waters on their sea-coast, below low-water mark.”





101. Of the law of nations, James Kent, the jurist, in Commentaries on American Law, wrote: “By this law we are to understand that code of public instruction which defines the rights and prescribes the duties of nations, in their intercourse with each other.” Earlier on the page, Kent wrote: “When the United States ceased to be a part of the British empire, and assumed the character of an independent nation, they became subject to that system of rules which reason, morality, and custom had established among the civilized nations of Europe, as their public law.” Of offenses against the law of nations, William Rawle, in View of the Constitution of the United States, writes, “the most prominent subjects under this head are those which relate to the persons and privileges of ambassadors.”

In 1820, Congress broadened the definition of pirates to include those engaged in the slave trade. The law declared that any U.S. citizen on a foreign vessel engaged in the slave trade “shall be adjudged a pirate,” and, upon conviction, “shall suffer death.” The move drew resistance from Chief Justice Marshall.

Marshall, in a decision on a slave ship, Antelope, being held at Georgia while both Spain and Portugal pressed for the return of its cargo, wrote in 1825: “However abhorrent this traffic may be to a mind whose original feelings are not blunted by familiarity with the practice, it has been sanctioned in modern times by the laws of all nations who possess distant colonies, each of whom has engaged in it as a common commercial business which no other could rightfully interrupt.”

 

 

To declare War,102 grant Letters of Marque and Reprisal,103 and make Rules concerning Captures on Land and Water;104

 

 

102. Five formal declarations of war were enacted by Congress: against the British Empire on June 18, 1812; against Mexico on May 11, 1846; against Spain on April 24, 1898; against Germany and Austria-Hungary on, respectively, April 6, 1917, and December 7, 1917; and against Japan and Germany on, respectively, December 8, 1941, and December 11, 1941.

It was this power and the Article II powers of the president as commander in chief that the Supreme Court cited when, in Korematsu v. United States, it refused to rule unconstitutional President Franklin Delano Roosevelt’s internment of Japanese Americans during World War II. Stomach ulcers prevented Fred Korematsu from joining the Navy, and so he contributed to the war effort as a welder in northern California, employment he soon lost due to anti-Japanese sentiment. When his county was declared a military zone, the first step toward internment, Korematsu hoped to mask his ethnicity by undergoing plastic surgery on his eyelids and changing his name. A few months later, after successfully avoiding being shipped to the camps, he was, despite his altered identity, caught on a street corner and arrested. In the opinion, Justice Hugo Black wrote that the Court was “unable to conclude that it was beyond the war power of Congress and the Executive to exclude those of Japanese ancestry from the West Coast war area at the time they did” as the measure had “a definite and close relationship to the prevention of espionage and sabotage.” Justice Robert Jackson issued a famous dissenting opinion, one of three, in which he said, “The courts can exercise only the judicial power, can apply only law, and must abide by the Constitution, or they cease to be civil courts and become instruments of military policy.”

103. A letter of marque and reprisal authorizes a private citizen to carry out attacks and raids on other nations or their interests. That this authority is given to Congress, and not to the president, has been used to suggest that the founders envisioned Congress as possessing  some oversight of the execution of war. Letters of marque and reprisal have rarely been granted. The Confederacy made use of the instruments during the Civil War. Within a week of the attack on Fort Sumter, Jefferson Davis issued a proclamation inviting those who wanted to help the Rebellion “by service in private armed vessels on the high seas” to make “application for commissions or letters of marque and reprisal to be issued under the seal of these Confederate States.” Despite authorization by the Congress, President Lincoln, in the face of dissension within his cabinet, declined to issue letters of marque and reprisal. Secretary of State Seward lobbied Lincoln to grant such letters, while the Navy secretary, Gideon Welles, was opposed. Congress authorized Lincoln to grant such letters in 1863, over opposition from Senator Sumner. A flavor of the debate in Congress is provided by William Salter in his biography of Senator James W. Grimes, who pressed for the grant of letters of marque in, among other places, a speech in which he asked: “What real objection can be urged against the policy of granting letters of marque, that may not be urged against the employment of the militia upon land? I can imagine none. Do not vessels carrying letters of marque have our commission? Do they not sail under our flag? Are they not manned by our countrymen? Are they not responsible to our laws? Must not their captures be condemned under our admiralty laws and in our courts?”

Since September 11, 2001, Representative Ron Paul of Texas has twice proposed legislation that would authorize the president to issue letters of marque and reprisal to “privately armed and equipped persons and entities” to seize the terrorist leader Osama bin Laden or any al Qaeda co-conspirator and take any of their property. The last effort to commission privateers under this Article I power occurred in 1981, when a lawyer in Key West, Florida, petitioned Congress to allow him to plunder drug smugglers, according to a New York Times article of December 16, 1981. The petitioner, Randy Ludacer, claimed, according to the Times dispatch, to have one hundred volunteers behind him.

In 1998, the Wall Street Journal published an op-ed by Seth Gitell pointing out that Congress had created another approach for private  citizens to attack the assets of foreign powers responsible for hostile actions against America—tort law. He referred to the Anti-Terrorism and Effective Death Penalty Act of 1996, which authorizes private plaintiffs to sue foreign states that sponsor terrorism. Gitell quoted Stephen Flatow, whose daughter, Alisa, had been killed in a terrorist attack against Israel, as having suggested that “maybe the Anti-Terrorism Act is a letter of marque with a fancy title.”

Such suits, sometimes resulting in judgments well in excess of $100 million, have become increasingly common, and have been used against Iran and Cuba, among others. Plaintiffs have, by and large, had difficulty collecting the judgments. The approach arguably raises separation of power questions. Article I delegates authority to Congress to empower private citizens to plunder certain foreign targets. In authorizing plaintiffs to sue foreign states for sponsoring terrorism, Congress arguably is ceding its Article I authority to be the fact finder in questions of foreign policy to Article III judges.

104. This phrase—delegating to Congress the power to make “Rules concerning Captures on Land and Water”—was at the center of the debate between Congress and the administration of President George W. Bush over which would dictate how suspected terrorists are treated. Senator John McCain, in arguing for an amendment that would prohibit detainees from being subjected to “cruel, inhuman, or degrading treatment,” said, “I would like to point out the Congress not only has the right but the obligation to act. Article 1, Section 8 of the Constitution of the United States, clause 11: ‘To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water.’” Executive branch officials argued that Congress could not limit the president’s prerogative on how to treat captured terror suspects. The reporter Barton Gellman, in his book on Vice President Cheney, The Angler, recounts a conversation at the White House that occurred between Representative Jane Harman, a Democrat of California, and the vice president’s attorney, David Addington. Harman, according to Gellman, “wanted to work with the White House on new rules” governing the interrogation of suspected terrorists. Gellman recounts what happened next: “She  came armed with the Constitution. Addington, she figured, would like that. Article 1, Section 8, gave Congress the power to ‘make rules concerning captures on land and water.’”

“‘That doesn’t apply,’” Gellman quotes Addington as replying. “‘That’s about piracy.’” Addington’s response suggested he was familiar with Madison’s notes of the debates at the Constitutional Convention, which indicate that piracy was the topic when this clause was hammered out. In the event, Harman understood, the founders chose not to limit Congress’s authority on captures to piracy.

 

 

To raise and support Armies,105 but no Appropriation of Money to that Use shall be for a longer Term than two Years;106

 

 

105. These words give Congress the authority to draft citizens into the military. Lincoln, in a legal opinion not made public during the Civil War, called objections to the nation’s first conscription law, the Draft Act of 1863, “the first instance, I believe, in which the power of Congress to do a thing has ever been questioned in a case when the power is given by the Constitution in express terms. Whether a power can be implied when it is not expressed has often been the subject of controversy; but this is the first case in which the degree of effrontery has been ventured upon of denying a power which is plainly and distinctly written down in the Constitution.” Wrote Lincoln of the power delegated: “It is not a power to raise armies if State authorities consent; nor if the men to compose the armies are entirely willing; but it is a power to raise and support armies given to Congress by the Constitution, without an ‘if.’”

The question of the constitutionality of the draft never reached the Supreme Court during the Civil War, but during World War I the Court quickly dismissed any constitutional objections, including one to the draft based on the Thirteenth Amendment’s prohibition of slavery. “As the mind cannot conceive an army without the men to  compose it, on the face of the Constitution, the objection that it does not give power to provide for such men would seem to be too frivolous for further notice,” Chief Justice White wrote in the selective draft law cases of 1918. Noting the dearth of constitutional challenges to the Civil War draft in Union courts, the chief justice actually cited Confederate court decisions.

And as further evidence that the conclusion we reach is but the inevitable consequence of the provisions of the Constitution as effect follows cause, we briefly recur to events in another environment. The seceding States wrote into the constitution which was adopted to regulate the government which they sought to establish, in identical words, the provisions of the Constitution of the United States which we here have under consideration. And when the right to enforce under that instrument a selective draft law which was enacted, not differing in principle from the one here in question, was challenged, its validity was upheld, evidently after great consideration, by the courts of Virginia, of Georgia, of Texas, of Alabama, of Mississippi, and of North Carolina, the opinions in some of the cases copiously and critically reviewing the whole grounds which we have stated.



106. Of the two-year limit, Akhil Amar, in America’s Constitution: A Biography, wrote: “America would never be more than two years away from presumptive demilitarization.” Yet the Justice Department has not read this to stand in the way of long-term defense contracts that are behind the development of nearly every advanced weapons system. According to the Congressional Research Service annotated edition of the Constitution: “In 1904, the question arose whether this provision would be violated if the Government contracted to pay a royalty for use of a patent in constructing guns and other equipment where the payments are likely to continue for more than two years. Solicitor-General Hoyt ruled that such a contract  would be lawful; that the appropriations limited by the Constitution ‘are those only which are to raise and support armies in the strict sense of the word “support,” and that the inhibition of that clause does not extend to appropriations for the various means which an army may use in military operations, or which are deemed necessary for the common defense.’” Relying on this earlier opinion, Attorney General Tom Clark ruled in 1948 that there was “no legal objection to a request to the Congress to appropriate funds to the Air Force for the procurement of aircraft and aeronautical equipment to remain available until expended.”

 

 

To provide and maintain a Navy;107

 

 

107. Anti-Federalist William Grayson of Virginia thought that building and manning a navy would favor the economies of northern cities. At the Virginia ratifying convention, Grayson said: “All the vessels of the intended fleet would be built and equipped in the Northern States, where they have every necessary material and convenience for the purpose. Will any gentleman say that any ship of war can be raised to the south of Cape Charles? The consequence will be that the Southern States will be in the power of the Northern States.” As it turned out, the world’s largest naval base, Norfolk, is in Grayson’s home state of Virginia. Norfolk traces its roots to the colonial era, and it built two ships for the Continental Navy.

The founders were attracted to a standing navy, although they feared a standing army. Amar points out that the Section 8 prohibition against standing appropriations for longer than two years applies to the army only. And what role did the founders intend for this Navy? Beyond protecting America’s merchant fleet, the Navy was to be the new country’s picket fence—the protection that America would need to isolate itself from the tumultuous affairs of its neighbors across the Atlantic. Hamilton had high hopes that the Navy  would allow America to become involved in hemispheric affairs: the “Arbiter of Europe in America” is how he put it in 11 Federalist.

The Air Force took off from a runway other than the Constitution, which provides for two independent branches of the military—not three. Edward Corwin reports that in 1947, shortly after the U.S. Army Air Forces was reorganized into an independent force, there was at least one proposal to amend the Constitution, but it came to naught.

 

 

To make Rules for the Government and Regulation of the land and naval Forces;108

 

 

108. This clause gives Congress wide-ranging authority to govern military personnel in ways that wouldn’t be constitutional if applied to the civilian population. This includes exempting women from the draft and setting up a system of military justice. The scope of the authority is laid out in Parker v. Levy, brought by an army doctor, Howard Levy, who was sentenced to three years of hard labor for refusing to teach Special Forces medics during the Vietnam War. Quoth the Supreme Court: “For the reasons which differentiate military society from civilian society, we think Congress is permitted to legislate both with greater breadth and with greater flexibility when prescribing the rules by which the former shall be governed than it is when prescribing rules for the latter.... While the members of the military are not excluded from the protection granted by the First Amendment, the different character of the military community and of the military mission requires a different application of those protections.”

Justice Stevens, in ruling on the appeal filed from Guantanamo by one of Osama bin Laden’s chauffeurs, Salim Ahmed Hamdan, quoted a citation of this clause in Ex Parte Milligan, a case that curtailed the government’s power to use military commissions to try  civilians when civilian courts were functioning. “The power to make the necessary laws is in Congress; the power to execute in the President. Both powers imply many subordinate and auxiliary powers. Each includes all authorities essential to its due exercise. But neither can the President, in war more than in peace, intrude upon the proper authority of Congress, nor Congress upon the proper authority of the President.... Congress cannot direct the conduct of campaigns, nor can the President, or any commander under him, without the sanction of Congress, institute tribunals for the trial and punishment of offences, either of soldiers or civilians, unless in cases of a controlling necessity, which justifies what it compels, or at least insures acts of indemnity from the justice of the legislature.”

 

 

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections109 and repel Invasions;110

 

 

109. Abolitionists saw in this clause a proslavery bent. A leader in the fight against slavery, Wendell Phillips, wrote that it did “deliberately pledge the whole national force against the unhappy slave if he imitate our fathers and resist oppression—thus making us partners in the guilt of sustaining slavery.”

110. Since early in America’s history, all three branches of government, as well as the states, had a hand in the execution of this clause. Congress quickly transferred to the president its authority to call the militia, requiring that a federal judge first certify that the laws of the country were being opposed by a force too powerful for the courts or marshals to handle. That requirement was later eliminated. States also have their own concurrent authority to call up their militias.

An early, important test of the militia’s power occurred in 1794 during the Whiskey Rebellion. Incensed by a tax on distillers, residents—many of them members of the local militia—attacked collectors and assembled an army in western Pennsylvania. After securing permission from a judge, President Washington responded by  summoning nearly 13,000 militiamen from Maryland, New Jersey, Pennsylvania, and Virginia. It was an army larger than any he had led during the Revolution. In a rare case of a sitting president personally leading the troops, Washington marched the army west and dispersed the rebels.

This critical moment in American history demonstrated the federal government’s authority in the years following the signing of the Constitution. The president’s authority over the militia crystallized following the War of 1812. The war was so unpopular in New England that the state governments of Connecticut, Massachusetts, and Rhode Island refused to summon their militias when it began, despite a call to do so from President Madison. The governors made various legal claims to justify their resistance—for example, that the country first needed to be in imminent danger of invasion and their troops could not serve in the regular army. Historian Donald R. Hickey relates that Governor Strong of Massachusetts and Governor Griswold of Connecticut “argued that, internal disorders aside, the militia could not be called out unless the country were invaded or were in imminent danger of invasion, and that no such contingency existed. Moreover, because the states were constitutionally charged with appointing the militia officers, the Connecticut council and the Massachusetts court held that their troops could not serve under regulars.”

It wasn’t only governors who protested. A private in a New York militia company, Jacob Mott, challenged the call-up order after he was court-martialed for failing to appear for duty during the war. In the resulting Supreme Court case, Martin v. Mott, the Court, in 1827, established that the president gets the benefit of the doubt when he—and he exclusively—decides that the required threat exists: “The power itself is to be exercised upon sudden emergencies, upon great occasions of state, and under circumstances which may be vital to the existence of the Union. A prompt and unhesitating obedience to orders is indispensable to the complete attainment of the object. The service is a military service, and the command of a military nature, and in such cases every delay and every obstacle to an efficient and immediate compliance necessarily tend to jeopard the public interests.”

“Besides,” the Court added, “in many instances the evidence upon which the President might decide that there is imminent danger of invasion might be of a nature not constituting strict technical proof, or the disclosure of the evidence might reveal important secrets of state which the public interest, and even safety, might imperiously demand to be kept in concealment.”

More than a century after Mott, the struggle for control of the militia played a critical role in the integration of southern schools. In the wake of Brown v. Board of Education, nine black students desegregated Little Rock’s Central High School. Governor Orval Faubus responded by summoning the state’s National Guard to block the students’ entry. He eventually withdrew them, but in doing so left the school in control of the mob. President Eisenhower responded by sending in a thousand Regular Army paratroopers, part of the 101st Airborne Division, to escort the students. He also took command of the state National Guard and sent it in on the side of the United States.

Eisenhower chose to lead with the 101st because it could respond more quickly than the National Guard, and because he wasn’t sure he could rely on the Arkansas Guardsmen to follow federal orders.

Five years later, when James Meredith integrated the University of Mississippi at Oxford, the state’s National Guard, which President Kennedy had federalized, played a crucial role in rescuing the besieged federal marshals who were being attacked on campus; 28 of them would be shot by the end of the violence. In all, some 30,000 troops, a combination of Guardsmen and active Army troops, would quell the rebellion.

 

 

To provide for organizing, arming, and disciplining,111 the Militia, 112 and for governing such Part of them as may be employed in the Service of the United States,113

 

 

111. In 1916 Enoch Herbert Crowder, judge advocate general, U.S. Army, offered this interpretation of these three gerunds: “‘Organizing’  meant proportioning the officers and men; ‘arming’ meant specifying the kind, size, and caliber of arms; and ‘disciplining’ meant prescribing a drill book.” Crowder, one of the military’s most able legal minds and the man who would be tasked with administering the draft in World War I, said the substance of the debate in Philadelphia suggested “that it was prominently writ in the minds of those framers of this particular provision of the Constitution that the militia they were authorizing and regulating was primarily a State force and only contingently and within quite a restricted field could it be a Federal force.”

112. “Those of us who are male and able-bodied have almost all been militiamen for most of our lives whether we know it or not, whether we were organized or not, whether our state government supervised our possession and use of arms or not.” So wrote Judge Andrew Kleinfeld of the 9th Circuit in 2003, in a dissent in Silveira v. Lockyer, a case in which the 9th Circuit held that the Second Amendment does not confer an individual right to keep and bear arms, a holding that was eventually found by the Supreme Court, in District of Columbia v. Heller, to be a misreading. Kleinfeld based his definition on the United States Code, Title 10, Section 311, which states: “The militia of the United States consists of all able-bodied males at least 17 years of age and ... under 45 years of age who are, or who have made a declaration of intention to become, citizens of the United States and of female citizens of the United States who are members of the National Guard.”

113. The Constitution contemplates three scenarios in which the militia would be employed in the service of America: to enforce laws, to quell rebellions, and to repel invasions (please see p. 74). Congress has found a way around these limitations. A recent Supreme Court opinion, Perpich v. DOD, recounts what happened: “Until 1952, the statutory authority to order National Guard units to active duty was limited to periods of national emergency. In that year, Congress broadly authorized orders to ‘active duty or active duty for training’ without any emergency requirement, but provided that such orders could not be issued without gubernatorial consent.”

 

 

reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia114 according to the discipline prescribed by Congress;

 

 

114. The Constitution is adamant that in peacetime the states retain “Authority of training the Militia.” In 1990 the Supreme Court ruled that the federal government could call up National Guard units and send them overseas for training, despite the objections of the governors of states from which those Guard units came. The issue arose in the mid-1980s when Guard units were being dispatched to Honduras to build roads and engage in other infrastructure-building projects that were expected to be of use should America use Honduras as a staging ground for an invasion of neighboring Nicaragua. More generally, the overseas military presence of Guardsmen was a clear warning signal to the neighboring Sandinista government. In 1985 Governor Deukmejian of California refused to “send approximately 450 National Guardsmen to anti-armor training exercises near the Honduras-Nicaragua border,” reports a University of Colorado law review article. Governors in more than half a dozen other states either followed Deukmejian’s lead or pledged that they would.

Congress’s response to these objections was to pass a law that stated: “The consent of a Governor ... may not be withheld (in whole or in part) with regard to active duty outside the United States, its territories, and its possessions, because of any objection to the location, purpose, type, or schedule of such active duty.”

Minnesota’s governor, Rudolph Perpich, sued on the grounds that the law unconstitutionally impinged on the authority of states to train the militia, as these overseas assignments were considered training missions. The Supreme Court, in Perpich v. DOD, unanimously found that Congress hadn’t unconstitutionally removed governors from having a say in where their state’s Guard units were sent. The opinion, written by Justice Stevens, turned on the dual nature of the National Guard. Beginning in 1933, when a dual enlistment law was enacted, all soldiers enlisting in a state unit were automatically  made part of the Army reserve. Justice Stevens wrote that this “dual enlistment system means that the members of the National Guard of Minnesota who are ordered into federal service with the National Guard of the United States lose their status as members of the State militia during their period of active duty. If that duty is a training mission, the training is performed by the Army in which the trainee is serving, not by the militia from which the member has been temporarily disassociated.” Stevens further suggested that Congress had seized from the states so much control over Guard units that they were no longer what the Constitution spoke of when it mentioned the militia. The opinion said states that did not like their units being sent overseas were free to “provide and maintain at its own expense a defense force that is exempt from being drafted into the Armed Forces of the United States.” The opinion continued: “As long as that provision remains in effect, there is no basis for an argument that the federal statutory scheme deprives Minnesota of any constitutional entitlement to a separate militia of its own.”

 

 

To exercise exclusive Legislation115 in all Cases whatsoever, over such District (not exceeding ten Miles square)116 as may, by Cession of particular States,117

 

 

115. In 1973 Congress granted home rule to residents of the District, allowing for a mayor as well as a city council that can pass legislation subject to congressional approval.

116. Not ten square miles. Ten miles square is the equivalent of one hundred square miles. As a surveyor, President Washington proclaimed: “I do hereby declare and make known that the whole of the said territory shall be located and included within the four lines following, that is to say: Beginning at Jones’s Point, being the upper cape of Hunting Creek, in Virginia, and at an angle in the outset of 45 degrees west of the north, and running in a direct line 10 miles for the first line.”

117. The land for the national city was ceded by Maryland and Virginia in 1788 and 1789, according to Washington’s proclamation on the founding of the city. In 1846 Congress ceded the Virginia portion of the land, which included Alexandria, back to that state. The future of slavery in the District was one of the issues affecting the decision. According to the census, the District is now 61.4 square miles, not the original 100. From the creation of the District until Congress would create new laws for the region, the laws of Maryland would remain in effect in the portions of the District ceded by Maryland, and Virginia law would apply in the Virginian portions.

 

 

and the Acceptance of Congress, become the Seat of the Government of the United States,118 and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dockYards, and other needful Buildings;119 —And

 

 

118. The need for a federal city was put into sharp relief by the events of June 20, 1783. On that day, as it is retold by historian Mark Noll, “a mutinous group of soldiers from the Maryland Line, assigned to guard duty in Philadelphia and Lancaster County, surrounded their meeting place, the Pennsylvania State House. This hard-drinking band had heard that Congress planned to discharge them without settling back pay, and so they were taking matters into their own hands. After a standoff lasting three hours, the legislators passed peacefully through the mutineers and then called upon Pennsylvania to disperse the rioters. When nothing happened, Congress resolved to leave Philadelphia.”

Of the need for a federal city, Madison wrote in 43 Federalist: “Without it, not only the public authority might be insulted and its proceedings be interrupted, with impunity; but a dependence of the  members of the general Government, on the State comprehending the seat of the Government for protection in the exercise of their duty, might bring on the national councils an imputation of awe or influence, equally dishonorable to the Government, and dissatisfactory to the other members of the confederacy. This consideration has the more weight as the gradual accumulation of public improvements at the stationary residence of the Government, would be both too great a public pledge to be left in the hands of a single State.” According to Elliott’s Debates, “Mr. Gouverneur Morris did not dislike the idea, but was apprehensive that such a clause might make enemies of Philda. & N. York, which had expectations of becoming the Seat of the Genl. Govt.”

“Inside the Beltway,” a derisive reference to the capital city, is mild in comparison to the warnings issued at the founding. The Anti-Federalists, who wanted the national government to meet in a place under the jurisdiction of a state, predicted the federal city would become a sort of Gomorrah of politicians and their hangerson. One, writing in 18 Federal Farmer, deemed it “a novel kind of provision in a federal republic” and “repugnant to the spirit of such a government” and reckoned it “must be founded in an apprehension of a hostile disposition between the federal head and the state governments.” Thomas Tredwell, at New York’s ratifying convention, described the future city as a place “where men are to live, without labor, upon the fruit of the labors of others; this political hive, where all the drones in the society are to be collected to feed on the honey of the land.” At the Virginia ratifying convention, George Mason predicted that the federal city would “become the sanctuary of the blackest crimes.”

119. In 43 Federalist, Madison offers a straightforward explanation for this clause: “The public money expended on such places, and the public property deposited in them, require that they should be exempt from the authority of the particular State. Nor would it be proper for the places on which the security of the entire Union may depend, to be in any degree dependent on a particular member of it.  All objections and scruples are here also obviated by requiring the concurrence of the States concerned, in every such establishment.” California cited this clause in defending its effort to tax the sale of alcohol at Yosemite, even though it was national parkland. It suggested that the federal government couldn’t exercise jurisdiction over land that it held for purposes other than those enumerated above. Parkland, the state postulated, didn’t fit the bill. The Supreme Court, in Collins v. Yosemite Park & Curry Co., said the clause “has not been strictly construed.”

Does the founders’ use of the word “exclusive” to describe jurisdiction mean that none of the civil rights that state citizens enjoy extend to a so-called federal enclave that might lie within a state? A 1956 report by the Interdepartmental Committee for the Study of Jurisdiction over Federal Areas Within the States noted that in 1841 the Massachusetts Supreme Judicial Court opined that persons living on federal land are, as the Massachusetts court put it, “not entitled to the benefits of the common schools for their children, in the towns in which such lands are situated.” When the New Mexico Supreme Court ruled in a pair of decisions that Los Alamos residents weren’t state citizens, and therefore could neither vote in state elections nor sue for divorce in state courts, the federal government decided to cede Los Alamos to the state in 1949. In 1936 the federal government began to give states jurisdiction over these so-called federal enclaves in the narrow arena of workmen’s compensation laws. The need for that law was illustrated during the construction of the Golden Gate Bridge, the approaches to which stood atop federal land. The 1956 report quoted an earlier investigation by Congress that found private insurance companies were using court precedents that seemed to hold that State Compensation Insurance Acts do not apply, “leaving the workers wholly unprotected” except through common law right to sue.

Is the United Nations headquarters in New York City a “needful building,” and who now has “exclusive jurisdiction”? A professor at Columbia Law School, Louis Henkin, in Foreign Affairs and the United States Constitution, noted that the New York legislature authorized  the governor “to cede to the United States jurisdiction over the territory of the U.N. headquarters, presumably in the expectation that the United States might in turn cede jurisdiction to the United Nations.” But he goes on to say: “Neither the governor nor the United States has executed such cession. To the extent that some cession by the United States is implicit in the terms of the U.N. Headquarters Agreement, June 26, 1947, the consent of New York was in effect obtained through the act of its legislature.”

 

 

To make all Laws which shall be necessary and proper120 for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

 

 

120. From the beginning the Anti-Federalists feared this clause would prove to be a constitutional loophole. “Under such a clause as this can any thing be said to be reserved and kept back from Congress?” wrote An Old Whig. “Can it be said that the Congress have no power but what is expressed? ‘To make all laws which shall be necessary and proper’ is in other words to make all such laws which the Congress shall think necessary and proper. ... What limits are there to their authority?—I fear none at all; for surely it cannot justly be said that they have no power but what is expressly given to them, where by the very terms of their creation they are vested with the powers of making laws in all cases necessary and proper; when from the nature of their power they must necessarily be the judges, what laws are necessary and proper.”

During the ratification debates the Virginia Anti-Federalists called this “the sweeping clause,” giving rise to Jefferson’s famous witticism in a letter, sent in 1800, to Edward Livingston: “Congress are authorized to defend the nation. Ships are necessary for defence; copper is necessary for ships; mines necessary for copper; a company necessary to work mines; and who can doubt this reasoning who has ever played  at ‘This is the House that Jack built?’ Under such a process of filiation of necessities the sweeping clause makes clean work.”

In 33 Federalist, on the general power of taxation, Hamilton had mounted a defense of the cagey clause. “What is a power, but the ability or faculty of doing a thing? What is the ability to do a thing but the power of employing the means necessary to its execution? What is a LEGISLATIVE power but a power of making LAWS? What are the means to execute a LEGISLATIVE power but LAWS? What is the power of laying and collecting taxes but a legislative power, or a power of making laws, to lay and collect taxes? What are the proper means of executing such a power but necessary and proper laws? ... Why then was it introduced? The answer is, that it could only have been done for greater caution, and to guard against all cavilling refinements in those who might hereafter feel a disposition to curtail and evade the legitimate authorities of the Union.”

It was under this clause that the Supreme Court found, in 1819 in McCulloch v. Maryland, that Congress hadn’t exceeded its power in creating a national bank. Maryland tried to argue that the purpose of the necessary and proper clause was merely to give Congress the right to legislate. Chief Justice Marshall mocked Maryland: “Could it be necessary to say that a legislature should exercise legislative powers, in the shape of legislation? After allowing each house to prescribe its own course of proceeding, after describing the manner in which a bill should become a law, would it have entered into the mind of a single member of the convention that an express power to make laws was necessary to enable the legislature to make them? That a legislature, endowed with legislative powers, can legislate is a proposition too self-evident to have been questioned.”

Concluded Marshall: “The result of the most careful and attentive consideration bestowed upon this clause is that, if it does not enlarge, it cannot be construed to restrain, the powers of Congress, or to impair the right of the legislature to exercise its best judgment in the selection of measures to carry into execution the Constitutional powers of the Government. If no other motive for its insertion can be suggested, a sufficient one is found in the desire to remove all  doubts respecting the right to legislate on that vast mass of incidental powers which must be involved in the Constitution if that instrument be not a splendid bauble.”

It was also under this clause that the Supreme Court eventually, in a series of cases known as the Legal Tender Cases, validated Congress’s power to print the paper money it had started issuing during the Civil War. One of the cases, Knox v. Lee, involved payment for 608 sheep that a Mrs. Lee of Pennsylvania had owned and kept in Texas where, during the Civil War, they were taken by the Confederacy and sold to a man named Knox. Years later, when the time came for a jury to be instructed on what to award Mrs. Lee, a lower court issued a cautionary suggestion: “In assessing damages, the jury will recollect that whatever amount they may give by their verdict can be discharged by the payment of such amount in legal tender notes of the United States.” It was a not so subtle hint in respect of paper money, originally known as greenbacks, that the Congress first authorized the government to issue during the Civil War. (Please see note 90.)

The jury, apparently discounting for the fact that the payment was going to be made in paper money, gave an award that Knox felt was too high. So he sued and gained a hearing before the Supreme Court on the whole question of paper money. It had been ruled unconstitutional by a 5 to 3 Supreme Court vote in Hepburn v. Griswold. Chief Justice Salmon Portland Chase, who had endorsed the greenbacks scheme when he was Treasury secretary, abandoned his support when he mounted the high bench and heard Hepburn. But when the Court was expanded to nine members in 1869, the justices heard the case of Mrs. Lee’s flock, reversed Hepburn, and upheld the greenback.

An associate justice, William Strong, delivered the opinion for the Court, citing the necessary and proper clause as giving Congress the cover it needed. But Chief Justice Chase dissented. He agreed that the question of “whether a law is a necessary and proper means to execution of an express power” is a “judicial question.” Congress, he said, “may not adopt any means for the execution of an express power that Congress may see fit to adopt.” But “whether the means  actually employed in a given case are such or not, the court must decide. The court must judge of the fact, Congress of the degree of necessity.”

A hapless farmer, Roscoe Curtiss Filburn of Ohio, seeking shelter under the commerce clause to market his wheat in the face of prohibitions under President Franklin Roosevelt’s Agricultural Adjustment Act, went to court against the secretary of agriculture and almost succeeded until he got to the Supreme Court. In an opinion written by Associate Justice Robert Jackson in a case called Wickard v. Filburn, the Court accepted the government’s argument on the commerce clause, but added, ominously, that even if the act stretched the commerce clause, “it is sustainable as a ‘necessary and proper’ implementation of the power of Congress over interstate commerce.” The “necessary and proper” clause was cited by the Supreme Court against a distinguished physician in New York City, Samuel Lambert, who tried in vain to win the leeway to use his judgment, rather than Congress’s, in deciding whether to prescribe modest amounts of liquor for medicinal purposes.

 

 

SECTION 9. The Migration or Importation121 of such Persons as any of the States now existing shall think proper to admit, 122 shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight,123 but a Tax or duty may be imposed on such Importation, not exceeding ten dollars124 for each Person.

 

 

121. Slaving. Because the Constitution countenanced slavery, some abolitionists believed the union between North and South was beyond redemption. William Lloyd Garrison’s abolitionist newspaper, The Liberator, carried this message in its columns: “That the compact which exists between the North and the South is ‘a covenant with DEATH, and an agreement with HELL’—involving both parties in atrocious criminality—and should be immediately annulled.”

122. W.E.B. Du Bois, in his essay on the Federal Convention, wrote that in the debate “the moral arguments were prominent,” and he quotes Colonel Mason as denouncing the trade as “infernal” and warning that the crime of slavery might yet bring God’s judgment on the nation. South Carolina and Georgia were adamant, however. When General Pinckney first proposed to extend the slave-trading limit to 1808, Du Bois reports, Nathaniel Gorham of Massachusetts seconded the motion. This brought a protest from Madison: “Twenty years will produce all the mischief that can be apprehended from the liberty to import slaves. So long a term will be more dishonorable to the American character than to say nothing about it in the Constitution.” Once the Constitution was sent out for ratification, Madison argued in 42 Federalist, “It ought to be considered as a great point gained in favor of humanity, that a period of twenty years may terminate for ever within these States, a traffic which has so long and so loudly upbraided the barbarism of modern policy; that within that period it will receive a considerable discouragement from the federal Government, and may be totally abolished by a concurrence of the few States which continue the unnatural traffic, in the prohibitory example which has been given by so great a majority of the Union. Happy would it be for the unfortunate Africans, if an equal prospect lay before them, of being redeemed from the oppressions of their European brethren!” Du Bois concluded that this clause was accepted by the various states “from widely different motives.” He quotes James Wilson as saying: “I consider this as laying the foundation for banishing slavery out of this country.” It proved to be an overly optimistic view.

123. An act curbing but not prohibiting the slave trade was passed in 1794. It outlawed fitting, equipping, loading, or otherwise preparing vessels used for transporting slaves. A law cited as “An Act to Prohibit the Importation of Slaves into any Port or Place Within the Jurisdiction of the United States, From and After the First Day of January, in the Year of our Lord One Thousand Eight Hundred and Eight” was passed in 1807. The struggle to expunge slavery from American soil would extend through the Civil War.

124. Efforts to pass such a tax on the importation of slaves met with resistance in the First Congress. Even some who opposed slavery argued that to vote for a tax was a form of approval. Roger Sherman of Connecticut stated that although he “approved of the object of the motion ... he could not reconcile himself to the insertion of human beings as an article of duty, among goods, wares, and merchandise.” The measure was argued down by both pro- and antislavery members of Congress, and, according to W.E.B. Du Bois, the first session had been “whirled into a discussion of too delicate and lengthy a nature to allow its further prolongation.” The tax proposal was subsequently withdrawn. This clause contains one of but two mentions of dollars in the body of the Constitution. The other is in the Seventh Amendment in conferring the right to a jury trial for all civil disputes exceeding $20. The reference is to the Spanish milled dollar, which was made of silver. A discussion is on page 244.

 

 

The Privilege of the Writ of Habeas Corpus125 shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.126,127

 

 

125. Latin for “you have the body”; the writ is an order for a jailer to produce a prisoner. A judge uses such a writ to inquire into the circumstances of a prisoner’s detention with an eye toward freeing him if he is being held illegally.

126. The Constitution does not create the privilege of the writ of habeas corpus, which William Blackstone called “the most celebrated writ in the English law.” According to Edward Corwin, the Constitution “simply assumes” that “it will be a part of the law of the land.” In addition, the First Congress passed a statute providing for the writ, which has been updated as recently as 2007 and is at Title 28 of the United States Code, Section 2241. This clause of the Constitution prohibits the Congress from suspending the writ absent specified conditions. One of the constitutional questions before the  Supreme Court in recent years is whether the privilege of habeas corpus extends to foreigners being held offshore at the naval base at Guantanamo Bay, Cuba. In June 2008, in Boumediene v. Bush, the Supreme Court ruled that, absent formal suspension by Congress, the privilege of the writ of habeas corpus extended even there. That finding undercut the Bush administration’s logic for holding terror suspects at the base. Administration lawyers had argued that foreign prisoners, once there, were beyond the review of the federal courts.

Could the Congress, if it desired, suspend habeas corpus in these circumstances? The Supreme Court in Boumediene suggested that it was certainly welcome to try. From Justice Kennedy’s opinion: “If the privilege of habeas corpus is to be denied to the detainees now before us, Congress must act in accordance with the requirements of the Suspension Clause.” Yet Jonathan Adler of Case Western Reserve Law School, one of a number of law professors who comment at a website called the Volokh Conspiracy, is not so sure that, in such circumstances, the Court would consider a suspension of habeas corpus constitutional. He suggests that the Constitution’s language seems to impose two separate conditions on the use of the suspension clause: (1) rebellion or invasion and (2) public safety. Even were those requirements “justiciable,” he asks, “What showing would the government have to make?” He deems the application to Guantanamo of the constitutional requirements for suspension “problematic at a conceptual level.” Justice Scalia, however, characterized the Court’s opinion as a “game of bait-and-switch” that “plays upon the Nation’s Commander in Chief ” and will “make the war harder on us. It will almost certainly cause more Americans to be killed. That consequence would be tolerable if necessary to preserve a timehonored legal principle vital to our constitutional Republic. But it is this Court’s blatant abandonment of such a principle that produces the decision today.”

127. One of the unanswered questions about this clause is who can suspend the writ. In April 1861, Lincoln, fearing that Maryland would secede and leave the District of Columbia surrounded by the rebels, suspended habeas corpus in parts of that state. The military  was then empowered to lock up without interference those who were fomenting a rebellion. Chief Justice Taney, writing as a circuit judge, ordered the release of one of the men held, John Merryman, on the grounds that only Congress—not the president—could suspend habeas. Taney, in his decision, noted that the suspension clause appears in Article I and contains “not the slightest reference to the executive department.”

Yet by 1863, Congress agreed with Lincoln and authorized him to suspend habeas anywhere in the country. Congress has formally authorized the suspension of habeas in the states or territories on only three other occasions: in 1871 to assist Reconstruction efforts to suppress the Ku Klux Klan; during the insurrection in the Philippines, which lasted from 1899 to 1902, and in Hawaii following Pearl Harbor.

The most famous American judicial pronouncement in defense of habeas corpus came in 1866, on an appeal by Lambdin Milligan, an antiwar Democrat in Indiana who was sentenced by a military commission to hang for treason. The treason involved a plan to free locally held Confederate prisoners of war and kidnap the governor of Indiana. The Supreme Court released him on the grounds that a military commission did not have the right to try a citizen of Indiana so long as that state was at some semblance of peace and the courthouse was open. “Martial law cannot arise from a threatened invasion,” Justice Davis wrote.

 

 

No Bill of Attainder128

 

 

128. A law that condemns an individual or group to be executed or subjected to lesser punishment. The British Parliament issued bills of attainder as death sentences against political enemies and traitors. The most famous was issued two years after Oliver Cromwell’s death, ordering that his body be exhumed and displayed in postmortem punishment. In America during the Revolutionary  War, bills of attainder confiscating property were common-place against British loyalists. Leonard Levy, in Origins of the Bill of Rights, numbers the persons against whom New York issued bills of attainder at more than one thousand. Levy reckons that the “most notorious bill of attainder in American history” was the one Jefferson wrote in Virginia condemning a Tory cutthroat, Josiah Philips, to death unless he surrendered within a month. The bill also included this provision: “that from and after the passing of this act it shall be lawful for any person with or without orders, to pursue and slay the said Josiah Philips and any others who have been his associates or confederates.” The attainder never went into effect because, within a month of its enactment, Philips was captured and tried in court. He was executed for robbery. In the Virginia ratifying convention, Edmund Randolph, who had been the prosecutor, brought up the Philips bill of attainder. “I cannot contemplate it without horror,” Randolph said. He called it “an example so horrid, that, if I conceived my country would passively permit a repetition of it, dear as it is to me, I would seek means of expatriating myself from it.”

In 1800 the Supreme Court, in Cooper v. Telfair, upheld a bill of attainder that had been passed in 1782, before ratification. In 1965 the Supreme Court, in U.S. v. Brown, reversed a conviction under a federal law, the Landrum-Griffin Act, which made it a crime for a member of the Communist Party to serve as an officer of a labor union. Such a law, Chief Justice Warren wrote, violated the prohibition against bills of attainder. The plaintiff, Archie Brown, a Communist who worked as a longshoreman in San Francisco, had been sentenced to six months in prison for serving on the executive board of his local. Wrote Warren: “We do not hold today that Congress cannot weed dangerous persons out of the labor movement.... Rather, we make again the point ... that Congress must accomplish such results by rules of general applicability. It cannot specify the people upon whom the sanction it prescribes is to be levied. Under our Constitution, Congress possesses full legislative authority, but the task of adjudication must be left to other tribunals.”

After President Nixon resigned, he invoked the prohibition on bills of attainder to challenge a 1974 law that would have prevented destruction of hundreds of tape recordings made of his conversations while he was in office. Although the law singled out Nixon by name and applied only to his tape recordings, the majority of the Supreme Court was unconvinced that the law qualified as a bill of attainder. Chief Justice Burger wrote in a dissent: “I see no escape, therefore, from the conclusion that, on the basis of more than 180 years’ history, the appellant has been deprived of a property right enjoyed by all other Presidents after leaving office, namely, the control of his Presidential papers.” Justice Burger wrote at another point in the same opinion: “I need not, and do not, inquire into the motives of Congress in imposing this deprivation on only one named person. Our cases plainly hold that retribution and vindictiveness are not requisite elements of a bill of attainder.”

 

 

or ex post facto Law129 shall be passed.

 

 

129. A law that retroactively makes a lawful action illegal or one that retroactively increases the penalty for an unlawful act. A number of Supreme Court rulings on ex post facto laws came shortly after the Civil War and concerned newly required loyalty oaths that compelled certain professionals to pledge they had never aided the Confederacy. One case involved a federal law requiring such an oath of lawyers practicing in the federal courts. The oath was challenged by Augustus Hill Garland, who had represented Arkansas in the Confederate Congress, and, though pardoned by President Johnson, could not practice law pursuant to the oath. In Ex Parte Garland the high court struck down the law. Garland would go on to be elected to the Senate and eventually serve as attorney general under President Cleveland.

Ex Parte Garland, which was issued in 1876 and found that the law was both ex post facto and an attainder, is brief. A more passionate  opinion on the subject was issued in the same year and involved a Catholic priest, John Cummings of Missouri, who’d been born in 1840 and ordained in 1863 and who kept to himself his views on the Civil War. He preached a sermon on Sunday, September 3, 1865, though Missouri had revised its constitution to mandate that an oath be taken by all persons who held public office, managed a private company, taught in school, or preached in church. The oath required that the individual swear that he had never been aligned with the Confederacy or even sympathetic to it. Cummings had never taken the required oath and was sentenced to pay $500. In Cummings v. Missouri, the Supreme Court objected to the clauses that, in respect of some acts, “impose additional punishment to that prescribed when the act was committed.” As the loyalty oath in the Missouri case was a state enactment—not a federal one—the relevant constitutional prohibition is the Section 10 rule against such state enactments (please see p. 109), not this Section 9 language.

 

 

No Capitation,130 or other direct, Tax131 shall be laid,

 

 

130. A head tax on all inhabitants. “Congress has never enacted a capitation tax,” according to scholar Erik Jensen, who has noted that “most people understand the term to refer to a lump-sum charge on each taxed person” and differentiates it from a tax on income. Jensen, en passant, notes that slaves were generally included when Congress, in the years leading up to 1861, taxed real estate.

131. “What was the precise meaning of direct taxation?” a Massachusetts delegate, Rufus King, asked at the Convention in Philadelphia. His fellow delegates, according to Madison, offered little help. “No one answd,” Madison jotted down in his shorthand. There is, as Madison’s notes suggest, no generally accepted definition of direct tax. The Supreme Court, in 1796 in Hylton v. United States, mulled the question of whether a tax on carriages was a direct tax, and therefore had to be apportioned among the states by population, in accordance  with the second half of this clause. Writing for the Court, Justice Paterson noted: “Whether direct taxes, in the sense of the Constitution, comprehend any other tax than a capitation tax and tax on land is a questionable point.” A University of Texas law professor, Calvin Johnson, argues that the “Founders usually used the term ‘direct tax’ as a synonym for ‘internal taxes,’ meaning all taxes except taxes on imports or exports.”

 

 

unless in Proportion to the Census or Enumeration herein before directed to be taken.132

 

 

132. Were an income tax direct, it would have to be apportioned among the states according to population; such a tax would be impossibly regressive. “Apportioning an income tax among the states on the basis of respective state populations would probably have required different tax rates in different states (or some other rickety structure),” Professor Jensen points out. “Furthermore, to make apportionment come out right, citizens of higher-income states would probably have been subject to tax at lower rates than those in lowerincome states. Apportionment of that sort could have been handled technically (congressional staffers can do the math to get the numbers right), but such a step would have been almost impossible politically.”

The question of whether income taxes had to be apportioned was made moot by the Sixteenth Amendment, which exempted income taxes from apportionment. The amendment responded to the Supreme Court’s 1895 decision in the case of Pollock v. Farmers’ Loan & Trust Co., which dismantled the federal income tax of 1894 on the grounds that the tax wasn’t apportioned among the states. The tax was 2 percent of all corporate and personal income above $4,000. In its decision, the Court suggested that the apportionment requirement was intended to protect wealth by making it more difficult for the have-nots to tax the haves.

In Hylton, the riding carriage case, Justice Paterson shed some light on the intent of the founders, of whom he was one: “The provision was made in favor of the southern states. They possessed a large number of slaves; they had extensive tracts of territory, thinly settled and not very productive. A majority of the states had but few slaves, and several of them a limited territory, well settled, and in a high state of cultivation. The southern states, if no provision had been introduced in the Constitution, would have been wholly at the mercy of the other states. Congress in such case might tax slaves at discretion or arbitrarily, and land in every part of the Union after the same rate or measure: so much a head in the first instance, and so much an acre in the second. To guard them against imposition in these particulars was the reason of introducing the clause in the Constitution which directs that representatives and direct taxes shall be apportioned among the states according to their respective numbers.”

While there may have been a purpose behind the apportionment clause, modern scholars have been less impressed with the mechanism the founders chose. The apportionment requirement has been called “a glitch, or foul-up, in the core of the Constitution.” Professor Johnson illustrates the point by taking the example of the carriage tax. Although the Supreme Court decided not to count it as a direct tax, no less an authority than James Madison declared that he would vote against it on the grounds that it was an unapportioned direct tax. Johnson, to prove the point, assumes a carriage tax is a direct tax.

To illustrate the absurdity of apportionment, assume that Congress imposes a tax on carriages held for personal use or for hire.... Assume that Virginia and New York have equal populations, counted under the apportionment formula, so that they must bear the same amount of direct tax. Carriages are useful in urban centers, but Virginia has few urban centers. Assume, therefore, that there are one thousand carriages in New York and only one hundred carriages in Virginia. To satisfy  the requirement of apportionment by population under these circumstances, Virginia carriages would have to be taxed at a rate ten times higher than the tax rate on New York carriages. The result is necessary and independent of policy.... Tax rates must be ten times higher in Virginia solely because Virginia has so few carriages over which to spread its quota. There is no reason to punish Virginia citizens for the state’s paucity of carriages.... Under apportionment, a state’s whole quota might fall on a small group or even just one person. Assume that Vermont has no carriages as of yet. Vermont’s entire quota would then float at the state line, waiting to pounce on the first poor soul who crosses over the state border with a carriage.



In respect of the question of how the founders could have failed to see the problem created by apportionment, Jensen has noted that the concept of an income tax “was new in the late eighteenth century,” and has suggested “it was probably unknown to most of the founders. (England did not enact an income tax until 1799. Some founders became familiar with Adam Smith’s The Wealth of Nations, in which Smith discussed income taxes, but it is not clear that Smith was read by many founders before the Constitution was ratified.) The Founders thus had no reason to say anything one way or the other about income taxes at the Constitutional Convention or in the ratification debates.”

 

 

No Tax or Duty shall be laid on Articles exported from any State.133

 

 

133. A concession to the South. It made the proposed Constitution more palatable to delegates concerned that agricultural exports such as tobacco, indigo, and rice would be taxed by a Congress controlled by the North. John Langdon of New Hampshire, during debate  on this clause, said: “It seems to be feared that the Northern States will oppress the trade of the Southn.” For some Southern delegates this was a defining issue. Madison quotes General Pinckney of South Carolina as telling the Federal Convention that absent “security to the Southern States agst. an emancipation of slaves, and taxes on exports, he shd. be bound by duty to his State to vote agst. their Report.” The indirectness of the export tax was attractive to some founders who worried that the national government would need money. Gouverneur Morris called them “a necessary source of revenue” and warned that “the people of America will not have money to pay direct taxes” and that to “seize and sell their effects” would “push them into Revolts.” His prescience was confirmed in the Whiskey Rebellion of 1794.

In 1998 the Supreme Court ruled that this clause prohibited a so-called harbor maintenance tax, under which importers and exporters were to be charged 0.125 percent of the value of the cargo that goes through the country’s ports. The Court ruled that exporters couldn’t be charged under this law. Although the government billed it as a “user fee,” the Court found that it was really an unconstitutional tax. Justice Ginsburg, writing for the Court in United States v. United States Shoe Corp., said the decision did “not mean that exporters are exempt from any and all user fees designed to defray the cost of harbor development and maintenance. It does mean, however, that such a fee must fairly match the exporters’ use of port services and facilities.”

 

 

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another; nor shall Vessels bound to, or from, one State, be obliged to enter, clear,134 or pay Duties in another.

 

 

134. “To ‘clear’ is to obtain from the proper authorities the necessary papers for sailing from the port,” Israel Ward Andrews wrote in Manual of the Constitution of the United States. The Supreme Court,  in a mid-nineteenth-century case, Pennsylvania v. Wheeling & Belmont Bridge Company, wrote: “It is a mistake to assume that Congress is forbidden to give a preference to a port in one state over a port in another. Such preference is given in every instance where it makes a port in one state a port of entry and refuses to make another port in another state a port of entry. No greater preference, in one sense, can be more directly given than in this way, and yet the power of Congress to give such preference has never been questioned. Nor can it be, without asserting that the moment Congress makes a port in one state a port of entry, it is bound at the same time to make all other ports in all other states ports of entry. The truth seems to be that what is forbidden is not discrimination between individual ports within the same or different states, but discrimination between states.” In the same opinion, the Court noted that it certainly was within Congress’s power to place a lighthouse in one port and not another, even if such an “advantage may incidentally operate to the prejudice of the ports in a neighboring state.” This clause ensures that a cabal of congressmen from Boston doesn’t pass a law requiring ships bound to Maine from New York to stop in Massachusetts. During the debate in Philadelphia, two delegates from Maryland, Daniel Carroll and Luther Martin, voiced their concerns that absent this protection, Congress could divert traffic from the port of Baltimore to nearby Norfolk.

 

 

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law;135

 

 

135. “They in a word hold the purse,” wrote Madison in 58 Federalist. During the Federal Convention of 1787, George Mason said: “The purse & the sword ought never to get into the same hands whether Legislative or Executive.” Hence the leverage of Congress in the field of foreign affairs. Congress’s exercise of this authority, via the Boland Amendment, set the stage for the Iran-Contra scandal. 

David Abshire and Richard Neustadt wrote in Saving the Reagan Presidency: “While the Boland Amendment had some ambiguities, a Reagan authorization of the diversion of funds clearly could have been a heinous offense. That would have constituted ‘theft of government property’—stealing and using funds for unauthorized purposes. The U.S. Constitution, Article 1, Section 9, states that ‘no money shall be drawn from the treasury, but in consequence of appropriations made by law.’ The Anti-Deficiency Act (31 USC 1517, 1519) makes it a felony to spend money without appropriation.”

This clause was also tested after the Civil War, when Lincoln and then Andrew Johnson offered pardons and amnesties to former Confederates and sympathizers. Congress pursued a harder line. The question arose as to whether a full pardon meant restoration of property rights. The case came to a head over the finances of Simeon Hart, an El Paso, Texas, man who had sympathized with the Rebellion and helped outfit the Confederate army that invaded New Mexico. He received a pardon in 1865. Hart claimed that he had sold flour, corn, and forage to the United States before the Rebellion and was owed the money. But Congress had passed a resolution in 1867 stating: “Until otherwise ordered, it shall be unlawful for any officer of the United States government to pay any account, claim, or demand against said government, which accrued or existed prior to the thirteenth day of April, ad 1861, in favor of any person who promoted, encouraged, or in any manner sustained, the late rebellion.”

So what was the trump card—the president’s pardon or a law of the Congress? The court of claims ruled against Hart. The Supreme Court agreed: “No pardon could have had the effect to authorize the payment out of a general appropriation of a debt which a law of Congress had said should not be paid out of it.”

 

 

and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.136

 

 

136. What about secret intelligence budgets? Louis Fisher, a senior specialist in the Government and Finance Division of the Congressional Research Service, stated in a court affidavit: “In the long period from 1789 to 1935, there were no more than five instances of confidential spending.” Fisher drew a distinction between confidential and secret spending. The former refers to money that is publicly appropriated but whose expenditures aren’t made public. Secret spending is secretly appropriated. The five instances of early confidential spending that Fisher identified included $40,000 provided to the president in a 1790 statute “for the support of such persons as he shall commission to serve the United States in foreign parts,” to be accounted for by the president “as in his judgment may be made public”; $63,000 appropriated in 1899 for diplomatic and consular service emergencies; a “confidential travel fund for the President” created in 1906; “a confidential fund for the Secretary of the Navy” set up in 1916; and funds that were set aside for the FBI in 1935. The first known instance of secret spending, according to Fisher, occurred in 1811, when Congress, “voting in secret session ... provided President Madison $100,000 to take temporary possession of certain territory south of Georgia.” Fisher noted that this expenditure was eventually published in 1818: “World War II marked a sharp decline in budget accountability, most notably in the Manhattan Project.... The money was hidden within misleadingly named accounts in appropriation bills.” The Fisher affidavit characterizes the text of the 1949 Central Intelligence Act as providing that the CIA can expend money “without regard to the provisions of law and regulations relating to the expenditure of Government funds.” His affidavit was given in a lawsuit against the agency by the director of the Project on Government Secrecy at the Federation of American Scientists, Steven Aftergood, who prevailed. In 1974 the Supreme Court considered a suit by a taxpayer who sought to declare unconstitutional  the CIA Act of 1949 because of the issue of secret spending. The Supreme Court ruled that the taxpayer lacked standing. The case was United States v. Richardson.

 

 

No Title of Nobility137 shall be granted by the United States:

 

 

137. The prohibition against titles of nobility, Hamilton wrote in 84 Federalist, “may truly be denominated the corner stone of republican government; for so long as they are excluded, there can never be serious danger that the government will be any other than that of the people.” Despite the egalitarian bent of this clause, members of the First Congress showed nostalgia for Europe’s pomp. In 1789 a Senate committee recommended that the president be addressed “His Highness, the President of the United States of America, and Protector of Their Liberties.” The winning formula—“President of the United States”—was the House’s idea. Representative James Jackson of Georgia asked: “Would it add to his fame to be called after the petty and insignificant princes of Europe? Would styling him His Serene Highness, His Grace, or Mightiness, add one tittle to the solid properties he possessed?”

During that debate, Representative Thomas Tucker of South Carolina asked: “What, sir, is the intention of this business? Will it not alarm our fellow-citizens? Will it not give them just cause of alarm? Will they not say, that they have been deceived by the convention that framed the constitution? That it has been contrived with a view to lead them on by degrees to that kind of government which they have thrown off with abhorrence? Shall we not justify the fears of those were opposed to the constitution, because they considered it as insidious and hostile to the liberties of the people? ... Does this look like a democracy, when one of the first acts of the two branches of the Legislature is to confer titles?”

Benjamin Franklin, in a 1784 letter to his daughter, suggested that there was nothing terribly offensive about people “wearing their  Ribband and Badge according to their Fancy,” so long as it wasn’t passed down to their children. Franklin thought that America ought to look farther east than Europe. “Thus among the Chinese, the most ancient, and from long Experience the wisest of Nations, honour does not descend, but ascends. If a man from his Learning, his Wisdom, or his Valour, is promoted by the Emperor to the Rank of Mandarin, his Parents are immediately entitled to all the same Ceremonies of Respect from the People.... This ascending Honour is therefore useful to the State, as it encourages Parents to give their Children a good and virtuous education.” In the 1810s the states took the war against titles further, almost passing a constitutional amendment that would have stripped any American of his citizenship if he took a title from a foreign state. The proposed amendment was ratified by twelve states by the end of 1812, short a single state.

 

 

And no Person holding any Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present,138 Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.139

 

 

138. President Washington was a real stickler about this clause. A recent article in Slate related: “When an emissary of the French Republic presented its new flag to Washington, he replied, ‘The transaction will be announced to Congress, and the colors will be deposited with [the] Archives.’” Currently Congress allows government employees, as well as elected officials, to accept gifts from foreign nations that are worth less than $335. If the gift has a retail value of less than that, it has “minimal value,” according to the relevant law, which provides that “Congress consents to ... the accepting and retaining by an employee of a gift of minimal value tendered and received as a souvenir or mark of courtesy.” Congress allows more valuable gifts to be accepted if they are scholarships, medical  treatment, food, lodging, travel arrangements, “or when it appears that to refuse the gift would likely cause offense or embarrassment.” In these cases, the gift is accepted on behalf of the United States and the recipient must turn it over to the government. These rules apply to everyone, including the president.

139. Despite the founders’ prohibition against accepting, absent the consent of the Congress, a foreign title “of any kind whatever,” prominent Americans have received foreign decorations. Such figures as George Marshall, Ronald Reagan, and Norman Schwarzkopf have been knighted by the Queen. Their knighthoods are honorary, and in Reagan’s case came at a point when he was no longer holding office. Congress does permit members of the Armed Forces to receive foreign medals and commendations. The relevant law, 5 USC Section 7342, states: “The Congress consents to the accepting, retaining, and wearing by an employee of a decoration tendered in recognition of active field service in time of combat operations or awarded for other outstanding or unusually meritorious performance, subject to the approval agency of such employee. Without this approval, the decoration is deemed to have been accepted on behalf of the United States” and “shall become the property of the United States.”

In 1966 a civil court judge of New York, Maurice Wahl, refused to allow an American-born citizen, Robert Paul Jama, age 23, to add “von” to his surname to make it more Germanic. As the decision recounts, Jama “wants a German genealogy and to be accepted as such ‘rather than as a person of Slavic genealogy’; further, that all his friends and acquaintances are of Germanic stock, and because the name Jama does not reflect his Germanic origin, so he says, he seeks to Germanize his patronymic.” Wahl wrote: “An American should measure himself by the American standard, and paraphrasing the bold Romans of old, proudly proclaim himself Civis Americanus Sum.”

 

 

SECTION 10. No State shall enter into any Treaty,140

 

 

140. The principle behind this prohibition—that only the federal government has the right to conduct international affairs—was one factor cited by Justice Hugo Black in 1947 in the Court’s opinion in United States v. California, when he ruled in favor of the federal government over control of “the submerged land off the coast of California between the low water mark and the three-mile limit.” At issue was the right to oil reserves within three miles of shore. California maintained a claim to the land. Its own constitution claimed those three miles for the state, and the federal government had made no fuss about it when California was admitted into the Union in 1850. In 1921 California began to grant permits to offshore oil and gas prospectors. Then President Truman issued an executive order proclaiming that the federal government possessed all natural resources lying off the coast of America. Justice Black concluded that the state didn’t have the inherent authority to manage a border between the country and the rest of the world. He wrote, “The ocean, even its three-mile belt, is thus of vital consequence to the nation in its desire to engage in commerce and to live in peace with the world; it also becomes of crucial importance should it ever again become impossible to preserve that peace. And as peace and world commerce are the paramount responsibilities of the nation, rather than an individual state, so, if wars come, they must be fought by the nation.”

California was also rebuffed in a case in 1999, stemming from the passage in Sacramento of a law known as the Holocaust Victim Insurance Relief Act, which provided for the revocation of a state business license for insurers that failed to provide information about their European business dealings between 1920 and 1945. When one of the insurance companies challenged the state law’s constitutionality, Justice Souter, in American Ins. Assn. v. Garamendi, wrote: “Resolving Holocaust-era insurance claims that may be held by residents of this country is a matter well within the Executive’s responsibility for foreign affairs.... The exercise of the federal executive  authority means that state law must give way where, as here, there is evidence of clear conflict between the policies adopted by the two.”

 

 

Alliance,141

 

 

141. Which is not to say that states or communities have never dabbled in matters beyond the nation’s borders. “What is it that prevents the States from making foreign policy decisions, in the Constitution?” Justice Scalia asked in a case about whether states can mandate economic sanctions against nations that abuse human rights. At issue was a 1996 Massachusetts law that forbade state agencies buying anything from companies that do business with the Burmese junta that had ruled since the coup against democratic rule in 1962. Massachusetts law went further than a congressional ban against new American investment in Burma, which had grandfathered preexisting projects. Given that there are “provisions in the Constitution prohibiting the States from entering treaties with foreign countries, from engaging in war, from ... let’s see, entering into any treaty, alliance, or confederation,” Justice Scalia suggested that the states had a right to get involved in foreign affairs in any way that didn’t violate those express prohibitions: “All of these things would have been unnecessary if there is some overriding, unexpressed principle in the Constitution that the States cannot get involved in foreign affairs.” In the end, the Court unanimously struck down the law on the grounds that it was preempted by Congress’s Burmese sanctions.

In the 1980s, local communities (mostly cities, not states) established sister-city relationships with Nicaraguan cities in an express show of support for the Sandinistas. The sister-city relationships were intended to oppose President Reagan’s Nicaraguan policy. Wisconsin has had a sister-state relationship with Nicaragua dating to 1964 and a sister-state agreement with Hessen (the German state that includes the city of Frankfurt) dating to 1976. Wisconsin is also entangled in a sister-state relationship with a Chinese province  (Heilongjiang). That relationship was formed in 1982. In addition, Wisconsin has sister-state agreements with the Mexican state of Jalisco and a Japanese subdivision (Chiba prefecture). There’s also a relationship with Taiwan and with Belgorod, part of the Russian Federation. The state’s Commerce Department has opened trade offices in Canada, Germany, Mexico, and South Korea. California, meanwhile, has twenty-five sister-state relationships. The state senate’s website says such relationships are “a formal declaration of friendship between two regions, states, or nations. Such an agreement is a symbol of mutual goodwill. In addition, it is an effort to encourage and facilitate mutually beneficial social, economic, educational, and cultural exchange. Sister state agreements are brought to the Senate or Assembly floor by a Member in the form of a resolution and must be passed by a simple majority.”

The slave uprising at Saint-Domingue—now Haiti—drew the attention of South Carolina. A colonial agent known as Monsieur Polony arrived in Charleston and presented South Carolina’s governor, Charles Pinckney, with a letter from a Saint-Domingue official requesting troops and provisions to protect white people. Amid fear that a slave revolt would spread to America, the appeal was much debated within South Carolina. Pinckney wrote to the Saint-Domingue General Assembly about this clause. “By the Constitution of the United States all foreign affairs were transferred to the General Government who shall have the authority to direct the national force.” He continued: “The individual states are expressly constrained from any interference without the consent of Congress.” When the South Carolina legislature convened, Pinckney warned that sending the militia to Saint-Domingue would leave South Carolina defenseless should a slave revolt arise at home.

 

 

or Confederation;142 grant Letters of Marque and Reprisal;143

 

 

142. Bedrock of the Union. Confederating is unconstitutional. In 1862 Senator Sumner offered a series of resolutions in the Senate denouncing states that had attempted to secede. He accused them of having “unconstitutionally and unlawfully confederated together with the declared purpose of putting an end, by force, to the supremacy of the Constitution within their respective limits.” The syllabus of the Supreme Court’s decision in the 1877 case of Williams v. Bruffy opens with this pronouncement: “The Confederate States was an illegal organization, within the provision of the Constitution of the United States prohibiting any treaty, alliance, or confederation of one state with another.” The opinion states: “The Constitution of the United States prohibits any treaty, alliance, or confederation by one state with another.”

143. “[For states] to grant letters of marque and reprisal, would lead directly to war, the power of declaring which is expressly given to Congress,” Chief Justice Marshall wrote in an aside in an 1833 case, Barron v. Mayor & City Council of Baltimore, that had nothing to do with letters of marque and reprisal.

 

 

coin Money; emit Bills of Credit;144

 

 

144. “What is a bill of credit?” Chief Justice Marshall inquired in his opinion in the 1830 case involving a farmer, Hiram Craig, who sought protection under this clause against an effort by the state of Missouri to collect on a loan of Missouri paper money that had been advanced to him—and other farmers—by that state. The Supreme Court, in an opinion by Marshall, held for Craig. As a general matter, he found, what Congress intended to forbid states from issuing was not any promises to pay—for a state could surely borrow money—but bills for general circulation. And for good reason. “At a very early  period of our colonial history,” Marshall wrote, “the attempt to supply the want of the precious metals by a paper medium was made to a considerable extent, and the bills emitted for this purpose have been frequently denominated bills of credit. During the war of our revolution, we were driven to this expedient, and necessity compelled us to use it to a most fearful extent. The term has acquired an appropriate meaning, and ‘bills of credit’ signify a paper medium, intended to circulate between individuals, and between government and individuals, for the ordinary purposes of society. Such a medium has been always liable to considerable fluctuation. Its value is continually changing; and these changes, often great and sudden, expose individuals to immense loss, are the sources of ruinous speculations, and destroy all confidence between man and man. To cut up this mischief by the roots, a mischief which was felt through the United States, and which deeply affected the interest and prosperity of all; the people declared in their constitution, that no state should emit bills of credit. If the prohibition means anything, if the words are not empty sounds, it must comprehend the emission of any paper medium, by a state government, for the purpose of common circulation.”

This definition of bill of credit, which hinges in part on whether the bills are intended for common circulation, suggests that state bonds (through which states routinely finance their public work projects) are constitutional. In a dissent in the same case, Justice Smith Thompson sought to give the states additional wiggle room in issuing promissory notes. He delivered this important statement about bills of credit: “As used in the Constitution, it certainly cannot be applied to all obligations, or vouchers, given by, or under the authority of a state for the payment of money. The right of a state to borrow money cannot be questioned, and this necessarily implies the right of giving some voucher for the repayment, and it would seem to me difficult to maintain the proposition that such voucher cannot legally and constitutionally assume a negotiable character, and as such to a certain extent pass as or become a substitute for money.” David Currie, a University of Chicago law professor, also found Marshall unconvincing: “Surely, as he admitted, the state was not  forbidden to issue promissory notes when it borrowed money. The hard problem in the case was to define the difference between such a note and the forbidden bill, and Marshall made no real effort to wrestle with it.”

 

 

make any Thing but gold and silver Coin a Tender in Payment of Debts;145 pass any Bill of Attainder, ex post facto Law,146 or Law impairing the Obligation of Contracts,147

 

 

145. These clauses prohibit states from issuing their own scrip and seek to force them to accept the monetary policy of Congress. Here is Madison in 44 Federalist: “The extension of the prohibition to bills of credit must give pleasure to every citizen in proportion to his love of justice, and his knowledge of the true springs of public prosperity. The loss which America has sustained since the peace, from the pestilent effects of paper money, on the necessary confidence between man and man; on the necessary confidence in the public councils; on the industry and morals of the people, and on the character of Republican Government, constitutes an enormous debt against the States chargeable with this unadvised measure, which must long remain unsatisfied; or rather an accumulation of guilt, which can be expiated no otherwise than by a voluntary sacrifice on the altar of justice, of the power which has been the instrument of it.” John K. Porter, one of New York’s greatest nineteenth-century attorneys, gave this account of the history of state-issued paper money in the colonies: “South Carolina led the van in 1703. New York and Connecticut followed, and made their notes a legal tender in 1709. Rhode Island fell into their wake in 1720; Pennsylvania in 1722; Maryland in 1733; Delaware in 1739; North Carolina in 1748; Virginia in 1755; Georgia in 1760. In two of the States, tobacco and beaver skins were made a legal tender.” The above recitation was made in 1863 during oral arguments before New York’s Court of Appeals in the case of Metropolitan Bank v. Van Dyck.

Though a state cannot issue paper money, mint gold or silver coins, or require that tobacco or any other commodity be accepted as legal tender, it is permitted under the Constitution to declare that gold and silver coins are legal tender. For a state dissatisfied with the monetary policy of the Federal Reserve, such a move would be one way to attempt to move back to a monetary policy built on gold and silver. A report by the secretary of the U.S. Monetary Commission, organized under an 1876 resolution and published by the Government Printing Office in 1877, argues: “The Constitution, by prohibiting the States from making anything else a legal tender, recognizes the authority of the States to enact and maintain the legal-tender capacity of such coins.” Several states are considering bills to enable the use in certain situations of what is called electronic gold currency. One such bill was introduced in January 2009 and was being discussed on the Internet as the Indiana Honest Money Act, though the enthusiasm for such efforts is restricted, at least for the moment, to monetary gadflies.

146. See the note on Cummings v. Missouri in Section 9 under the corresponding prohibition on the Congress.

147. Can a state impose a moratorium on mortgage payments during an economic downturn? Luther Martin told Marylanders he’d argued against this clause because he felt the states ought to possess the power to impair contracts in times of “great public calamities and distress” and “of such extreme scarcity of specie” that the government would have a duty to step in. But he thought it a power that “ought only to be exercised on very important and urgent occasions.” Fast-forward a century and a half to the Great Depression, when the Supreme Court issued its ruling in a case that resonated in the 2008 crisis in the mortgage industry. At issue was a Minnesota law that authorized courts to put off foreclosure sales to secure additional time for delinquent mortgagers to pay their debts. This was on Minnesota’s part an impairment of contracts. Yet the Supreme Court, in a 1934 decision in Home Building & Loan Association v. Blaisdell, upheld the law, 5 to 4. Wrote Justice Hughes in a notorious piece of legalese: “The policy of protecting contracts  against impairment presupposes the maintenance of a government by virtue of which contractual relations are worthwhile—a government which retains adequate authority to secure the peace and good order of society. This principle of harmonizing the constitutional prohibition with the necessary residuum of state power has had progressive recognition in the decisions of this Court.” Justice Sutherland issued a famous dissent that began: “Few questions of greater moment than that just decided have been submitted for judicial inquiry during this generation. He simply closes his eyes to the necessary implications of the decision who fails to see in it the potentiality of future gradual but ever-advancing encroachments upon the sanctity of private and public contracts.”

 

 

or grant any Title of Nobility.148

 

 

148. In Zobel v. Williams, the Supreme Court, in 1982, ruled unconstitutional a law of Alaska that doled out oil royalties to Alaskans in accordance with length of residency. The Constitution’s antipathy to titles of nobility was cited in a footnote, which observed that the “American aversion to aristocracy developed long before the Fourteenth Amendment” and that the aversion was “reflected” in this clause. The Alaska law paid out dividends from the state’s income in mineral royalties. An Alaskan with ten years’ residency would receive twice the income as an Alaskan with five years’ residency. The law was challenged on equal protection grounds.

 

 

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports,149

 

 

149. This corrected a defect in the Articles of Confederation, which permitted tariffs in trade between the various states, but it  hasn’t entirely ended the matter. The clause was tested in the 1860s, when an auctioneer in Alabama refused to pay a tax on auction sales and other property levied by the city of Mobile, Alabama. He argued that because he procured his goods from other states, he was protected from the tax by the import-export clause. The court, in Woodruff v. Parham, disagreed. But some modern students of the Constitution, Justice Clarence Thomas among them, maintain that the founders would have understood imports and exports to apply to the trade between the states. Critical of the Supreme Court’s commerce clause jurisprudence, Thomas has suggested that the import-export clause, and not the commerce clause, is at times the relevant clause for adjudicating questions involving interstate commerce. He made this point in his dissent to Camps Newfound/Owatonna, Inc. v. Town of Harrison et al. It involved a church camp in Maine that applied for a state tax exemption given to nonprofit organizations. Its request was rejected because of a provision in the law that suggested the exemption was for nonprofits that serve Maine residents. The campers were mostly out-of-state residents. The court ruled that the provision in the tax law was unconstitutional because it violated the commerce clause. Thomas argued that the commerce clause had no application. “The tax at issue here is a tax on real estate, the quintessential asset that does not move in interstate commerce,” he said. The tax exemption was better tested, he argued, against the import-export clause. He quoted William Crosskey as having “unearthed numerous Founding era examples in which the word ‘import’ referred to goods produced in other States” and provided a number of examples, including cases involving Virginia’s efforts to tax cheese from New England and the efforts of Maryland to tax exports of flour to New England. In the end, Thomas said he would uphold the Maine tax even were the Supreme Court to reinterpret the clause on imports and exports to apply to commerce between states.

 

 

except what may be absolutely necessary for executing its inspection Laws:150

 

 

150. In the 1880s, Iowa tried to use this exception to defend a law restricting the transport of alcohol into the state. The Court reckoned the purpose was “protecting its people against the evils of intemperance.” The Court rejected that reasoning on the basis that the inspection provision does not allow states to encroach on Congress’s power to regulate commerce. In another quirky application of the inspection provision, New York State tried to justify a tax on new immigrants by claiming that it needed the money to fund an immigrant inspection program. Steamship companies would be charged one dollar for every immigrant they brought to the state. That money would be used to identify “criminals, or pauper lunatics, idiots, or imbeciles, or deaf, dumb, blind, infirm, or orphan persons, without means or capacity to support themselves and subject to become public charge.” Immigrants falling into these categories would either be turned away or provided for by the state. The Court, in 1883, rejected that reasoning, holding that “imports and exports” refer to property and not to free migrants. It also disputed the idea that a mere inspection would be sufficient to determine the conditions mentioned.

 

 

and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States;151 and all such Laws shall be subject to the Revision and Controul of the Congress.152

 

 

151. To ensure that these duties are used for their proper purpose—to pay for inspectors—and not used to fill a state’s coffers. A Pennsylvania lawyer, William Rawle, wrote that “to prevent evasion under colour of only securing the right of inspection, it is  provided that the net produce of all duties and imposts laid by any state on imports or exports, shall be for the use of the treasury of the United States.”

152. A Maryland tobacco farmer named Turner tried to get out of an indictment for delivering a hogshead of the divine herb grown on his own farm in the state to a place in Baltimore other than sanctioned by Maryland’s inspection laws and then sending it to Bremen, Germany. In Turner v. Maryland, handed down in 1883, the Court said Maryland could proceed against the farmer. It marked the point that under this clause Congress could “interpose, if at any time any statute, under the guise of an inspection law, goes beyond the limit prescribed by the Constitution in imposing duties or imposts on imports or exports.”

 

 

No State shall, without the Consent of Congress, lay any Duty of Tonnage,153 keep Troops, or Ships of War in time of Peace,154

 

 

153. “A charge upon a vessel according to its tonnage ... for entering or leaving a port, or navigating the public waters of the country,” the Supreme Court explained in the 1886 case Huse v. Glover. Nearly a decade earlier, the Court had held that this prohibition doesn’t apply to charges for use of a wharf. In the 1877 case Packet Company v. Keokuk, the Court said: “It is a tax or a duty that is prohibited—something imposed by virtue of sovereignty, not claimed in right of proprietorship. Wharfage is of the latter character.... When compensation is demanded for the use of the wharf, the demand is an assertion not of sovereignty, but of a right of property. A passing vessel may use the wharf or not, at its election, and thus may incur liability for wharfage or not, at the choice of the master or owner.” This prohibition is intended to promote interstate commerce.

154. During negotiations over statehood the Republic of Texas agreed to bow to this clause by ceding the four vessels in its navy— the Austin, Wharton, Archer, and San Bernard—to the U.S. Navy. Where did that leave its officers? A former commander in the Texas navy, William Brashear, was rebuffed when he tried to report for duty. So he sued the secretary of the Navy, saying he had been passed into the U.S. Navy along with the four vessels under his command. The court rejected his claim, but eventually Congress gave surviving officers of the Texas navy five years’ pay in exchange for their dropping any claims.

 

 

enter into any Agreement or Compact with another State,155

 

 

155. In a constitutional irony, this prohibition, intended to keep the states in check, now looms as an obstacle to a scheme that would curtail drastically the power of states in presidential elections. The context is a movement seeking to have the president elected by popular vote instead of by the Electoral College. The aim is to do this without a constitutional amendment but via an interstate compact in which states would pledge their electors’ votes to the presidential candidate who wins the national popular vote. It would end the dominant “winner takes all” approach under which the entirety of a state’s electoral votes go to the presidential candidate who wins the majority—or even plurality—of the state’s vote. This is vouchsafed by Article II, Section 1 of the Constitution, under which each state apportions its electors as it wishes. The proposed National Popular Vote initiative has taken the form of a compact that goes into effect if enough states to comprise a majority of the Electoral College pass the legislation abandoning the constitutional system. So far four states, accounting for fifty electoral votes, have passed the compact through their state legislatures. The movement is animated by the expectation that an interstate compact would be easier than an amendment to the Constitution requiring approval of three-quarters of the state legislatures. But the compact agreement, absent congressional authorization, would appear on its face to violate this clause of the Constitution.

Not that all issues arising under this clause are so grand. In Virginia v. Tennessee, involving a boundary dispute, the Court adopted a flexible reading of this passage: “If Massachusetts, in forwarding its exhibits to the World’s Fair at Chicago, should desire to transport them a part of the distance over the Erie Canal, it would hardly be deemed essential for that state to obtain the consent of Congress before it could contract with New York for the transportation of the exhibit through that state in that way. If the bordering line of two states should cross some malarious and disease producing district, there could be no possible reason, on any conceivable public grounds, to obtain the consent of Congress for the bordering states to agree to unite in draining the district, and thus removing the cause of disease. So in case of threatened invasion of cholera, plague, or other causes of sickness and death, it would be the height of absurdity to hold that the threatened states could not unite in providing means to prevent and repel the invasion of the pestilence without obtaining the consent of Congress, which might not be at the time in session.” In the 1943 case Ham v. Maine-New Hampshire Interstate Bridge Authority, the Court ruled that the creation of a bridge authority did not require congressional consent. On September 20, 2001, the Northeast Dairy Compact, which had set milk prices in New England, went out of business after Congress decided to withhold its consent.

 

 

or with a foreign Power,156 or engage in War,157 unless actually invaded, or in such imminent Danger as will not admit of delay.

 

 

156. An accused murderer, George Holmes, had to drag the governor of Vermont, Silas H. Jennison, all the way to the Supreme Court in 1840 to prevent the governor from extraditing him to Canada in violation of this clause. The chief justice, Roger Taney, issued a decision memorable for its fastidiousness about language: “In expounding the Constitution of the United States, every word  must have its due force and appropriate meaning, for it is evident from the whole instrument that no word was unnecessarily used or needlessly added ... and this principle of construction applies with peculiar force to the two clauses of the tenth section of the first article, of which we are now speaking, because the whole of this short section is directed to the same subject—that is to say it is employed altogether in enumerating the rights surrendered by the states; and this is done with so much clearness and brevity that we cannot for a moment believe that a single superfluous word was used, or words which meant merely the same thing. When, therefore, the second clause declares that no state shall enter into ‘any agreement or compact’ with a foreign power without the assent of Congress, the words ‘agreement’ and ‘compact’ cannot be construed as synonymous with one another; and still less can either of them be held to mean the same thing with the word ‘treaty’ in the preceding clause, into which the states are positively and unconditionally forbidden to enter, and which even the consent of Congress could not authorize.” In other words, even a minor agreement such as an extradition is, in respect of a foreign power, forbidden to the states.

157. The Articles of Confederation permitted a state to wage war not only if it were invaded but if it “shall have received certain advice of a resolution being formed by some nation of Indians to invade such State, and the danger is so imminent as not to admit of a delay till the United States in Congress assembled can be consulted.” Skirmishes between Georgia and various Indian tribes were an issue in the first decades of the Republic. Henry Cabot Lodge, in his book on his grandfather, George Cabot, recounts: “In 1812, Georgia was dissatisfied with the President’s decision against the seizure of East Florida. Despite express orders from Washington, Governor Mitchell not only refused to withdraw the State troops from Florida, but sent another expedition. The Georgia Legislature soon after resolved that, whether Congress authorized it or not, the possession of Florida was essential to their safety, and they passed an act to raise a State army, which thereupon invaded the peninsula. The Constitution says that no State shall ‘engage in war, unless actually invaded;’  and yet Georgia carried on a war of conquest, in the teeth of a direct prohibition from the general government.”

In 1899 Texas ran an embargo against New Orleans. In the ensuing case, Louisiana v. Texas, the justices let it pass, though Justice Brown wondered whether Texas was not, in fact, approaching a state of war with New Orleans. He wrote, “An embargo, though not an act of war, is frequently resorted to as preliminary to a declaration of war, and may be treated under certain circumstances as a sufficient casus belli. The case made by the bill is the extreme one of a total stoppage of all commerce between the most important city in Louisiana and the entire State of Texas, and while I fully agree that resort cannot be had to this Court to vindicate the rights of individual citizens, or any particular number of individuals, where a state has assumed to prohibit all kinds of commerce with the chief city of another state, I think her motive for doing so is the proper subject of judicial inquiry.”




ARTICLE II. 

SECTION 1. The executive Power shall be vested in a President of the United States of America.158

 

 

158. “A considerable pause” greeted James Wilson’s proposal that the executive branch be vested in a single person, according to Madison’s notes of the Federal Convention. Faced with their silence, the chairman prepared to move ahead and put the proposal to a vote. It was delayed on the intervention of Benjamin Franklin, who, according to Madison’s notes, “observed that it was a point of great importance and wished that the gentlemen would deliver their sentiments on it before the question was put.”

Those in favor of a plural executive, meaning a council of executive officers, argued that a single president smacked of English kingship. Edmund Randolph regarded a unitary executive as “the foetus of monarchy.” Franklin also wanted several to share executive power, believing  that “government policy would thereby be less changeable and more predictable, something that was particularly important in foreign policy,” as it is characterized by Richard Ellis in Founding the American Presidency. He reports that Franklin also maintained that a plural executive “obviated the problems of succession, illness, or death that inescapably marred a single elected executive.” Those who argued for a single president claimed it would result in a swifter and more energetic executive. They also said the president would feel a greater responsibility toward the people if he alone were held accountable.

As for the particular pause Madison describes, Richard Brookhiser suggests it was because George Washington was in the hall. “If there was going to be a national executive, and if it was going to be one man, he was the man. A ‘considerable pause’ ensued because, for all the boldness of the delegates, not one of them seems to have been bold enough to begin the work of cutting and trimming Washington’s next job in his presence. It is significant that the man to break the logjam was Franklin, the only other delegate with anything like Washington’s prestige.”

This clause has been used to justify expansive presidential power. Article I begins, “All legislative Powers herein granted shall be vested in a Congress of the United States.” Article II reads simply, “The executive Power shall be vested in a President of the United States of America.” Legislative power is limited to the powers “herein granted,” namely, powers specifically enumerated in the Constitution. The president is given a more general executive power, above and beyond the authority outlined in the subsequent clauses of Article II. Only “executive” powers specifically given to other branches, or specifically denied to the president in the Constitution, are off-limits.

Alexander Hamilton noted this in defending President Washington’s Neutrality Proclamation during the war between Britain and France. He wrote that “the difficulty of a complete and perfect specification of all the cases of Executive authority would naturally dictate the use of general terms—and would render it improbable that a specification of certain particulars was design[e]d as a substitute for  those terms,” and added: “The different mode of expression employed in the constitution in regard to the two powers the Legislative and the Executive serves to confirm this inference.” And he warned in respect of the Congress that “the enumeration ought rather therefore to be considered as intended by way of greater caution,” while presidential authority would “flow from the general grant of that power, interpreted in conformity to other parts of the constitution and to the principles of free government.”

The Supreme Court alluded to Hamilton’s distinction when it ruled in Myers v. United States that the president has the power to remove officials in the executive branch who had been confirmed by the Senate (please see p. 151). But executive power does have limits, a fact underlined by the Court after President Truman seized the steel industry to end a strike during the Korean War. The court found against the president in Youngstown Sheet & Tube Co. v. Sawyer. Justice Robert Jackson wrote a concurring opinion but included a memorable warning: “I have no illusion that any decision by this Court can keep power in the hands of Congress if it is not wise and timely in meeting its problems. A crisis that challenges the President equally, or perhaps primarily, challenges Congress. If not good law, there was worldly wisdom in the maxim attributed to Napoleon that ‘The tools belong to the man who can use them.’ We may say that power to legislate for emergencies belongs in the hands of Congress, but only Congress itself can prevent power from slipping through its fingers.”

 

 

He shall hold his Office during the Term of four Years,159 and, together with the Vice President, chosen for the same Term, be elected, as follows:

 

 

159. Disagreements emerged among the founders over how long and for how many terms a president should serve—and over who decides if he is qualified to remain in office. They decided to strike out  a prohibition of a second term. To Gouverneur Morris, such a prohibition “tended to destroy the great motive to good behavior, the hope of being rewarded by a re-appointment. It was saying to him, make hay while the sun shines.”

The founders also wrestled with whether to vest reappointment in the legislature. This was rejected in favor of the separation of powers. As James Madison put it: “If it be essential to the preservation of liberty that the Legisl: Execut: & Judiciary powers be separate, it is essential to a maintenance of the separation, that they should be independent of each other. The Executive could not be independent of the Legislure, if dependent on the pleasure of that branch for a reappointment. Why was it determined that the Judges should not hold their places by such a tenure? Because they might be tempted to cultivate the Legislature, by an undue complaisance, and thus render the Legislature the virtual expositor, as well the maker of the laws. In like manner a dependence of the Executive on the Legislature, would render it the Executor as well as the maker of laws; & then according to the observation of Montesquieu, tyrannical laws may be made that they may be executed in a tyrannical manner.”

As for the length of the term itself, suggestions ranged from three years to twenty years to “a term for good behavior” that would be judged by the legislature. Good behavior was rejected as allowing too much potential for abuse. George Mason “considered an Executive during good behavior as a softer name only for an Executive for life. And that the next would be an easy step to hereditary Monarchy. If the motion should finally succeed, he might himself live to see such a Revolution.” The four-year term that was ultimately chosen was the midpoint between the two-year term in the House and the six-year term in the Senate, meaning that most of Congress will have been reevaluated by voters by the time the president is up for reelection.
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