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Foreword


Few people will go through their working life without needing to know something about employment law. That is not to say that most workplaces are full of abuse or exploitation. They’re not. Most employers aim to treat their staff fairly, and most succeed most of the time. But even in the best-run organizations, things can go wrong.

That does not mean that anyone’s first instinct should be to go to court or call a lawyer. It’s usually best not to use legal procedures unless all else fails. The law is important because it sets basic standards that no employer can fall below. It gives good employers a starting point on which they can do better, and many do indeed offer contractual rights that are better than the law requires. 

Even in non-union workplaces it is generally best to try and resolve issues informally. The knowledge from this book will give you the confidence to make the arguments that can help resolve an issue.

You will not find that this book is a hard sell for union membership, and we have tried to make it useful whether or not you are a union member, or whether or not unions are recognized in your workplace.

But the one advantage of a unionized workplace is that there are likely to be proper procedures for resolving difficult issues. If someone is suffering bullying or harassment, someone will already have worked out what can be done to try and resolve the issue.

In recent years basic legal rights in the workplace have improved. Everyone now takes the national minimum wage for granted, but it is not that old. We were one of the last advanced countries to introduce this basic right, and it was controversial to the last with some who said it would lead to big job losses. Soon we will start to get minimum pension rights too as we begin the long process of auto-enrolling people into a pension to which their employer has to contribute.

Unions have been strong campaigners for these new rights at work, persuading government to legislate for a range of advances.

Nor should we leave the European Union out of the equation. Thanks to coordinated union campaigning across Europe we have holiday rights, parental leave, rights for part-timers, an end to discrimination based on age, sexuality or religion and most recently basic rights for agency workers. Europe does not always get a good press, but it has often proved easier to argue for minimum standards at work that apply across Europe rather than changes that benefit workers in only one country.

But in this, the fourth edition of Your Rights at Work, for the first time we are starting to report rights that have been lost, are getting weaker or are under threat.

Almost every advance in employment rights has been opposed by at least some employers and those on the political right. We are told it will be bad for the economy, cause needless red tape and anyway most employers ‘will do the decent thing.’

We can go back to the 19th century and find similar arguments made against laws that prevented children working – and sometimes dying – as chimney sweeps. Lord Lauderdale told the House of Lords when opposing such a law that change ‘should be left entirely to the moral feelings of perhaps the most moral people on the face of the earth’. But unfortunately we have learnt through the years that not every UK employer would win a global morality contest.

The argument that stripping away rights is good for the economy fails to stand up. Even after the welcome reforms of recent years, the United Kingdom comes low down the international league table for rights at work. Countries with much better standards have higher standards of living and fewer people unemployed. Our country has been very badly damaged by the banking crisis, but it is absurd to think that making it easier to sack people or reducing maternity leave is the route to economic growth. 

But it is not all bad news. Even this government has improved some rights at work. Sometimes this is because European law has forced them too against their wishes, but on other issues such as ending statutory retirement ages or improving the right to request flexible working they have done better than the previous government – and on pensions auto-enrolment they have continued what is now a welcome all-party consensus, albeit put back by a year.

It is important to understand what this book is and what it isn’t. Our purpose is to provide a general introduction to your rights at work, but it is not a legal textbook. To keep things relatively clear we have had to simplify some issues. We have not covered some situations or exemptions that affect only a very few people at work.

You cannot rely on this book therefore as expert legal advice that automatically covers your situation. What it aims to do is explain the general requirements of the law in a way that can tell anyone with a problem whether it is worthwhile taking further advice.

As we write, we already know of some changes to employment law that are in the pipeline, though not their detailed shape. Some are good news, while some take us backwards. New test cases or European judgements can change how a well-established law is interpreted overnight. All this means that you should always take detailed advice on your own situation, not rely on what is in this book.

One difference between the first and later editions of this book is that we have now launched workSMART, the TUC world of work website. This contains up-to-date information not just on employment rights but on health and safety and pensions as well. For those wanting to join a union, it also features a union finder that can help identify the most appropriate union. You can find workSMART at www.worksmart.org.uk.

Throughout the book you will find some case studies of tribunal and court hearings. These are based on real cases, and employment law experts will no doubt recognize some of them. We have, however, simplified them where necessary, and changed the names involved. You will also find references to amounts of money, such as the current level of the minimum wage or the earnings limit for National Insurance contributions. The figures given are for 2011, but may well have been uprated by the time you read this. Normally, figures go up a few per cent a year, often in line with inflation.

Many TUC staff have contributed to this book over the years, and they are too numerous to thank individually, but I would like to record the work of Linda Stewart, Partner and Head of Employment at Simpson Millar LLP, who has updated many parts of the text for this fourth edition.

Brendan Barber

TUC General Secretary







Introduction


Your basic rights

Everyone at work is protected by a series of basic legal rights – some old and some new. Some protect you against the worst kinds of exploitation and unfair treatment. Some give you positive rights that provide some choice, and some voice, in your working life. And some are there to ensure that your employer keeps their side of the basic bargain at the heart of any job – you work and in return you get paid and receive other benefits.

Most large employers are careful that their general employment practices stay within the law. If your employer is large enough to have a dedicated personnel or human resources section, they should have the expertise that ensures they know their legal obligations. But that does not mean that everyone in the organization will always follow company policy. And in any case there are still good and bad large employers.

Many offer terms and conditions well in advance of the legal minimum. They know that treating their staff well and giving them a real say in the way they do their work makes for a more productive workforce. Others, particularly those with many low-paid jobs, may simply want to stay just on the right side of the law. These are the employers who describe the most modest advances in employee rights as red tape and burdens on business.

Many small firms are good employers. Small business organizations often say that their staff are treated like part of the family. This is no doubt true in the best organizations, even if not every family is always a picture of perfect happiness. But others are not good employers. Sometimes this is because they depend on poor wages and conditions for the success of their business. In Britain today there are still sweatshops that Dickens would recognize.

Many more get into difficulties simply because they do not know their legal obligations as employers, or do not know how to respond to a difficult situation. Even though Employment Tribunals do not expect them to have the same formal procedures as large firms, small businesses often end up losing cases because they simply do not have any procedures for resolving disputes or problems at work, or know how to set them up if needed. This, though, is no excuse, and from April 2004 all employers have been obliged to have basic procedures in place.

Issues covered by the law

Even in the best-run organizations things can go wrong. You can end up being bullied by your manager even though your employer has an anti-bullying policy. It may be that the behaviour of one of your colleagues would be considered harassment. Even in organizations with good health and safety records, you may be the unlucky one who does have a bad accident. And work-related stress is on the increase everywhere.

Rapid economic change has led to many being made redundant. Even if you are young, skilled and live in the South East, you may still find it difficult to find and remain in work when you’re having to compete with older, more experienced individuals. For older employees redundancy can be devastating. Many jobs have always been insecure, but fewer and fewer jobs can now be said to be secure for life.

You may be falsely accused of wrongdoing, or a minor infringement of rules may be blown up into an excuse to dismiss you. You may be tempted to walk away, but you will still need a reference.

Becoming a parent probably puts more strain on your working life than anything else. New rights to unpaid parental leave and paid paternity leave have been added to long-established maternity provision, which has also got better in recent years.

Finding a proper balance between work and the rest of your life can be an issue. British workers work the longest hours in Europe. Some need the overtime. But many white-collar workers, who do not get overtime, are trapped in an increasingly US-style long-hours culture – leaving work before your manager (even if you have worked productively) is taken as a measure of your commitment.

Discrimination is still rife at work in Britain today. The Macpherson Report, conducted in the wake of the murder of Stephen Lawrence, not only had some harsh things to say about the Metropolitan Police but established a new definition of institutional racism. Men are still paid more than women. Disabled workers are now protected to some extent against discrimination, but face enormous difficulties getting a job.

All of these are issues where the law may be able to help you, or where you need to know what the law says. Everyone at work should have a basic knowledge of employment law.

What you might get from legal action

Not every employment dispute will, or should, end up in a court of law or require lawyers to get involved. Every so often you may read in the papers of a case where someone has won, if not quite a lottery-sized payout, then at least a substantial amount of money. But these cases are very much the exception. Awards of compensation are normally much smaller, and going to court, even the more informal Employment Tribunals that hear many work-related cases, can still be traumatic. If you need to buy your own legal advice, it can also be expensive; there is no legal aid for representation at Employment Tribunals and from 2013 getting legal aid to pursue employment claims will become much harder and is likely to be restricted to claims involving discrimination only.

This book is not, therefore, about how to win a jackpot at an Employment Tribunal – you probably have more chance with a lottery ticket. Nor does it advise that you should always take legal action when resolving problems at work. In most circumstances, except perhaps when you have lost your job, legal action should always be seen as a last resort.

But a simple knowledge of where you stand legally can often help resolve issues informally at an early stage. Simply dropping a hint that you are thinking of getting advice about early stages of repetitive strain injury (RSI) can often be an effective way of getting a better chair and workstation. In general, letting your employer know that you have rights can often lead to a swift improvement, particularly if your employer is ignorant of the law.

Unions and employment rights

Resolving disputes is normally much easier in workplaces where unions are recognized. Nearly every basic recognition agreement between a union and an employer will have ways of resolving both individual and collective grievances. There will be proper procedures for dealing with disciplinary issues. This is sensible for both employers and employees. Companies, these days, are fond of asserting in their annual reports that their staff are their greatest asset. Ensuring they have ways of raising problems with a real expectation that they will be solved is one relatively modest way of demonstrating that in practice.

Reading some newspapers, you might conclude that unions are quick to bring Tribunal cases. In fact the opposite is true. Most Tribunal cases come from non-unionized companies, particularly small businesses. This is because they often do not have the kind of procedures needed to ensure that disputes and grievances can be settled properly in-house, or are ignorant of such basic employee protection as not being able to sack someone because she is pregnant.

How to raise an issue

It can be much more difficult to raise an issue in a non-union workplace. While you do have legal rights that can be enforced, it does not mean that this will be easy. The employment relationship is one-sided. Your employer may treat you badly because you’ve raised a problem. On the other hand, it may be that your employer was completely unaware of the problem and is happy to deal with it informally. You must make your own judgement about how, or even whether, you raise an issue.

If you are not the only one with a grievance, there is strength in numbers. You and your colleagues should consider joining a union. There are new rights that allow union officers to represent you with your employer, even if they do not recognize a union, and if there is sufficient support they must recognize and deal properly with your union (see Chapter 5).

Sometimes round robins or petitions have persuaded an employer that there is widespread dissatisfaction and they need to take action. In other cases an anonymous letter, which includes a government publication, making it clear that the employer could be acting unlawfully, can bring about change. You might think about sending a delegation to your employer, with very clear backing from the rest of the workforce. Some issues – such as the minimum wage or health and safety issues – can be discussed with an official body outside the workplace, and it can then raise problems with your employer without revealing who tipped it off in the first place.

If the worst comes to the worst you may be able to walk out of your job and claim what is known as ‘constructive dismissal’. In other words, you persuade an Employment Tribunal that your employer may not have formally sacked you, but they still forced you out of your job. However, these claims are quite difficult to win and you should read Chapter 7 carefully and take further advice. But of course if you have already been unfairly sacked, you may have little to lose by taking action.

Even if you take an action and win it, it may still be an unpleasant and difficult experience. While many Tribunal cases are over quickly, some can drag out or end up going through lengthy appeal stages. You may end up being cross-examined by an aggressive lawyer for your employer with the aim of showing you in the worst possible light. If it’s a case with a media angle, this could be reported in the papers.

The TUC believes people should stand up for their rights. Bad employers do need tackling. A long and difficult case may end up clarifying the law, and thus help thousands of other people. But you should be aware of both the potential benefits and the downsides of taking any action. You should always talk this through very carefully with an adviser before committing yourself to a course of action that could bring you into conflict with your employer.

As well as trade unions, there are many other advice agencies that may be able to help, such as your local Citizens’ Advice Bureau or law centre. There is a range of telephone helplines – some run by voluntary groups set up to deal with particular problems and others by official or publicly funded groups, such as Acas. The TUC has its own workSMART website, www.worksmart.org.uk, which provides up-to-date information on employment rights and can point you in the right direction if you want to know which union you should join. These resources are all listed in Chapter 9.

Employment law

In a book like this, we can provide only a general introduction to employment law. Inevitably we have had to simplify many issues. The law may even have changed since this book was written. As we will stress many times, you always need to take detailed advice about your particular circumstances. The rest of this chapter gives a basic introduction to your rights at work and explains some of the key concepts in employment law.

The first important thing to understand is the difference between an employee and a worker. In everyday conversation employee is probably just a slightly posh term for a worker, but in law they are quite different concepts. Employees have many more rights than workers. To understand the difference, you need to understand the nature of the contract between you and your employer, which we explain on pages 9–11.

There are two different kinds of right. There is a basic floor of legal protection that every employee enjoys. In addition, because there is a contract between you and your employer – you work and in return they pay you – most people have additional rights provided by this contract.

The law does not just protect you from a bad or unfair employer; it also imposes duties on you and allows your employer to take action against you if you are guilty of misconduct.

Statutory rights

The basic rights that provide a minimum floor for everyone derive from the law of the land and are known as statutory rights. These normally come either from a government initiative, like the minimum wage, or from Europe, like the Working Time Directive.

The new employment rights such as parental leave that come from Europe are the result of negotiations between employers and unions at the European level. But the European directives that result from this process are turned into UK law. This will normally be done through a set of legally binding regulations.

While parliament makes new laws, the courts have to interpret them. Although laws are intended to be precise, they can never cover every eventuality. Inevitably they will contain words that are a matter of opinion; for example, ‘reasonable’ is frequently found in employment law, and an employer’s definition of reasonable may not be the same as that of an employee they have just sacked. Over time the courts will hear enough cases that require them to decide how to apply words like ‘reasonable’ for a body of what lawyers call ‘case law’ to develop. This makes it much easier to predict how a case will go when it gets to court, as normally the courts will want to make decisions in line with previous similar cases. Sometimes, however, a particular case will set an important new legal precedent, and will end up going through every possible appeal stage (see Chapter 8).

For some employment laws that are relatively new there won’t be many court cases. It is sometimes hard, therefore, to give precise guidance on how some new rights will be interpreted by the courts. And while the legal system is heavily based on case law, sometimes the courts can be persuaded to look again at an issue.

Another legal route sometimes used in employment law challenges whether the government has properly put European directives into UK law. European directives are often quite broadly drawn because they need to apply across the countries that make up the European Union, with all their different legal systems and industrial relations traditions. While there is usually room for flexibility in some areas, sometimes a case will be brought using the argument that the UK government has not properly implemented a European directive.

Such cases can end up in the European Court of Justice – the European Union’s court where European law is normally settled. An example of this process was the landmark case that found that employers could not exclude part-time workers from company pension schemes. The court ruled that this was sex discrimination as part-time workers are more likely than full-time workers to be women. The TUC also successfully challenged the government’s parental-leave rules in this way.

Contractual rights

The second types of employment right you enjoy are called contractual rights, so termed because they flow from the contract between you and your employer. Your employment contract is a personal, legal agreement that governs your relationship with your employer.

Employment contracts are usually written down, and you will normally be given one before or when you start work. But even if you are not given a written contract, the courts will rule that a contract exists simply because you are being paid in return for working. Whether written or not, your contract will oblige your employer to pay you for work or services performed, to provide work for you, to provide a safe working environment and to behave in a ‘reasonable’ manner.

You are obliged to ‘serve’ (or to work or perform a service personally), to be ‘obedient’, to be competent and careful and to act in good faith. These old-fashioned terms are still used in the courts. They are called ‘implied’ terms, because they are not necessarily written into the contract but are assumed by the courts to exist in any relationship between an employer and an employee or worker.

If you have a written contract, it will also include other terms that regulate the relationship you have with your employer. It is likely to include how much you will be paid, what notice of dismissal your employer must give you, and your entitlement to holidays. Because they are written down, unlike the implied terms, they are called ‘express’ terms.

Although these express terms are in addition to your statutory rights, they do impact on your more general legal rights. This is because they define the kind of employment relationship you have with your employer. As the next section explains, there are different types of relationship between employer and employed and each carries different entitlements to statutory rights.

Worker or employee?

Whether you are a worker or an employee depends upon the contractual relationship you have with your employer. Every year court cases hang on this distinction, and unfortunately there is no easy definition. As the courts cannot agree on a simple test, we can provide only a rough rule of thumb.

If your employer provides work for you on a regular basis, says when and where it is to be done, supplies the tools or other equipment and pays tax and National Insurance on your behalf, you are almost certainly an employee.

If, on the other hand, you decide when you will work, make your own sickness and holiday arrangements and pay your own tax and National Insurance, you are probably a self-employed person contracted to provide a service to the employer. This means that you are a worker, not an employee. To introduce some more legal jargon, the relationship you have with your employer is a ‘contract for services’ rather than a ‘contract of employment’.

Sometimes your employer will pay your tax and National Insurance but only ask you to come to work when work is available, for example on a seasonal basis. In this situation, it is likely that you are a ‘casual’ worker.

It may be that you are given a contract of employment stating that you will be required to come in only when work is available. When it is not, you will not be paid. Some days you will not work at all, although you have to be available to work if your employer calls you. This sort of contract is commonly called a ‘zero hours contract’. In this situation, you are an employee, but with no right to work (or pay, except for when you work).

Most people will clearly fit into one of these categories, but if you do not and fall between them then it might not be possible to say definitively which you are without a court or Tribunal case. This is clearly a major problem, as many statutory rights, for example the right to redundancy pay, apply only to employees.

Many people are happy to be self-employed and some occupations by their nature – such as journalism – are likely to have a significant proportion of self-employed workers. Some unscrupulous employers deliberately try to prevent the people who work for them becoming employees so that they do not enjoy proper employment protection. The government has tried to regulate this through the Employment Relations Act 1999, but without much success.

A further confusion is that HM Revenue & Customs uses its own stricter definitions to guard against bogus self-employment being used as a tax dodge. It is perfectly possible to be taxed as an employee, but to be legally self-employed. You therefore cannot use your tax status as a guide to your employment status. There is an obvious degree of unfairness here. The law allows an employer to get away with denying you employment rights, but still makes sure that you do not get the more favourable tax treatment enjoyed by the self-employed.

If the law ever gets involved in defining your employment status, the courts will look at all relevant factors. Remember that your own views on whether or not you are self-employed may not be the same as those of your employer, or of the courts.

As we said at the start of this section, there are a lot of grey areas here. Take for example someone who works as a cleaner in private households, working every Monday for one family, every Tuesday for another and so on. If you are in this position it is possible to be either self-employed or an employee of each family for whom you work. If you are paid by the hour, work set hours and use only cleaning tools provided by each family, you are probably employed.

If the working arrangement is more flexible, you may very well be self-employed. Say you clean the house and go when you’ve finished, with some choice about when you do it, with no set hours, use your own tools and are free to send a friend instead. It is pretty clear here that you are being paid to perform a service, rather than being given a job. You are still a worker, but you are not an employee.

So, if you are an employee you have a ‘contract of employment’ with your employer. Normally this will be written down, but if it is not the courts will still consider that a contract exists between you and your employer. If necessary they will rule on your contractual rights by looking at what your employer may have said to you, what has actually happened since your employment began and anything else that can help them establish the contractual relationship between you and your employer.

If you are an employee you will also enjoy the statutory rights described throughout this book, although many start only after you have worked for your employer for a qualifying period – for example, two years for protection against unfair dismissal unless you began your job before 6 April 2012.

If you are a worker, but not an employee, you do not have a contract of employment. It is likely that instead you have a ‘contract for services’. You still enjoy some statutory rights, for example the minimum wage, but you will miss out on many others. There is more about your contract in the next chapter.







Chapter One

Starting a job


The law starts to protect you as soon as you apply for a job. When you start work you gain more protection, and other rights kick in the longer you work for your employer.

Applying for and getting a job

You have some rights as soon as you apply for a job. When drawing up a shortlist or appointing the successful candidate, your employer must not discriminate against you because of your sex, race, age, sexuality, marital or civil partnership status, gender reassignment, religion or disability. Nor can an employer rule you out because you are a member of a trade union or have a record of activity as a trade union member.

At some stage during the appointments process, your prospective employer is likely to ask for a reference. This is normally a statement from your previous employer or from your school or college saying that in their opinion you would be able to do the job. Your previous employer can legally refuse to give a reference, but if a reference is provided and it turns out to be inaccurate it could, in some circumstances, prevent you from getting a job or provide your employer with grounds to dismiss you. There have also been cases where employers have challenged reference providers and accused them of giving an over-favourable reference in order to get rid of someone.

Most application forms are clear that if you are found to have lied when filling in the form you will be liable to dismissal. In the past, few employers have bothered to check the facts on an application form but companies are now being established that will check CVs and application forms for dishonesty, such as ‘exaggerating’ educational qualifications. This must be done with your agreement, but in reality there is not much of a choice as you will be very unlikely to be considered for the job if you refuse. Honesty is, therefore, the best policy, but there are many ways of presenting your achievements in the best possible light and many books will provide tips.

As well as asking whether they can check your references with an agency, an employer may ask you to take a drugs test. Again you can refuse, but an employer can make that refusal the grounds for not giving you the job. This would only be a problem if they were treating different applicants in different ways based on one of the unlawful forms of discrimination. If, for example, only black applicants with dreadlocks were being asked to take a drugs test, this would be unlawful racial discrimination.

Under the Immigration and Asylum Act 1996 your employer must ask you for your National Insurance number or some other evidence that you have a legal right to work in the UK. Employers must make this check for all new employees. If they limited it to one racial group or chose people they thought had a foreign-sounding name they would be guilty of racial discrimination.

Employers may also ask you about criminal convictions but you do not have to reveal them if they are ‘spent’. This means they happened long enough ago for the Rehabilitation of Offenders Act 1974 to allow you to keep them secret. For more information contact the National Association for the Care and Resettlement of Offenders (NACRO), whose contact details are included in Chapter 9.

If you want to work with children or vulnerable adults, you will need to provide a certificate of ‘Disclosure’. This is an official document, which you get from the Criminal Records Bureau, which lists any relevant past convictions. Your prospective employer must check with the police that you have no convictions involving children. If you are not working with vulnerable people, you only need to tell your employer about unspent criminal convictions if you are asked.

When you accept a job offer

As soon as you have been offered a job and have accepted it, there is a basic legal contract between you and the employer, even if you have received nothing in writing. This works two ways. Firstly, it means that your employer has promised you a job. If the offer is then withdrawn it may be possible to sue your prospective employer, particularly if you have suffered loss because you have left your previous job. Breaking a contract is known as a breach of contract in legal jargon. If a court decides that your contract has been breached, it can order your employer to pay you ‘damages’, eg for lost wages. Secondly, it means that you have accepted the terms that are offered.

Contractual rights

The law requires your new employer to give you a written ‘statement of particulars’ of your employment. You should receive this within two months of starting the job. You might also be asked to sign a document called ‘a contract of employment’ but if not, that’s fine, so long as you receive a written statement of particulars confirming your hours of work, location and pay details. Instead of a contract of employment you might be given a copy of a staff handbook or another document with a similar title. It’s not unusual for some sections of a staff handbook to be included as part of your contract of employment. These sections will be legally binding. Information in other sections may just be provided for your information. For example, the holiday arrangements are likely to be part of your contract of employment but the location of coffee machines in your workplace will probably not.

Nothing set out in your contract can remove or reduce your statutory rights. Even if you sign a contract in which you agree to work for less than the minimum wage or if you sign away your rights to claim unfair dismissal, you are still protected. If a case went to court, any clause that denied or reduced your legal rights would be struck out as ‘void’.

In the Introduction we looked at the difference between implied terms – those assumed by the court to be in any contract of employment, and express terms – those written down. But there are other ways you can gain contractual rights. If you work for an employer who recognizes a trade union and negotiates with the union about the terms and conditions enjoyed by you or people doing your job (known as ‘collective bargaining’), your contract can be changed as a result of an employer–union agreement. These changes apply whether or not you are a member of the union as long as the recognition agreement covers workers on your grade or doing your job. Normally, any change to a contract agreed as a result of union negotiations will be an improvement, but there will often be a trade-off involved – more time off and better pay for agreeing to work more flexible hours, for example.

Another way you can gain contractual rights is through what is called ‘custom and practice’. This means that if your employer has done something for a long time – for example, laundering staff uniforms – you might have a reasonable expectation that this should continue and, if it were to stop, that you should be notified in advance.

All contracts work two ways; while a contract sets out your employer’s duties and obligations towards you, it also includes your obligations and responsibilities towards your employer. It may ‘restrain’ what you can do. For example, it might say that you cannot work for a rival company for six months after leaving your current job. There may be confidentiality clauses that leave you open to legal action if you pass on sensitive information to others, although the law provides protection for whistle-blowers (see pages 28–29), so if you tell commercial secrets to a rival you could end up in court, but if you tell a watchdog about a pollution cover-up you will be safe, as long as you have followed the right procedures.

[image: ]

Frustrated

Kevin Evans had been employed as one of two night service fitters. In April 1974, Kevin contracted industrial dermatitis and was off sick. He periodically sent in sickness certificates. In August 1974, the employer took on a replacement, but Kevin was not formally dismissed. In January 1976, Kevin recovered and turned up for work. But his boss told him there was no work for him, and gave him his P45. Kevin claimed unfair dismissal.

But Kevin lost. The Tribunal ruled that his contract of employment had come to an end by frustration. This is a somewhat obscure legal term, but can crop up in contract of employment cases. Frustration occurs when some ‘reasonably unforeseeable event’ takes place that makes the contract impossible or unlawful to perform, or radically different from what the parties originally intended. It means that the contract is no longer in operation. And as there is now no contract of employment, there is no job from which you can be dismissed.

Because frustration means that there is no possibility of unfair dismissal, employers have sometimes found it an attractive argument to use in Tribunal cases. Tribunals have recognized that a finding of frustration of contract removes the right to claim unfair dismissal, and have therefore tended to impose a high onus of proof on employers who claim a contract of employment has been frustrated. The matters a Tribunal would take into account in deciding that a contract has been frustrated include:


•length of previous employment;

•expected future duration of employment;

•nature of the job;

•employer’s need for the job to be done and the need for a replacement to do it;

•the risk to the employer of acquiring employment protection obligations towards a replacement employee;

•whether an employee has continued to be paid;

•the acts and statements of the employer in relation to the employment (in other words, is there any evidence that the employer has acted as if the contract is still in existence?);

•whether a reasonable employer could be expected to wait any longer for the employee to return.


It is important to note that there is no set time after which a contract is frustrated, and contracts have been found to run for nearly two years even though the employee had not done any work.
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Your contract may also set out benefits other than your pay, such as details of your pension or company car. It may describe your grading system and provide information on increments, performance review, performance-related pay and promotion. In general, if you work for a large company you are likely to get a detailed written contract of employment that will cover most of the issues likely to arise between an employer and employee. If you work for a smaller company, you may have a much shorter, more limited, contract, but that doesn’t mean you can be treated unfairly.

Both you and your employer are legally bound by the terms of your contract and by statutory laws. If you think your employer has broken the terms of your contract or broken a statutory law, you may be able to pursue a claim. There is a section on dealing with disputes about your contract in Chapter 5.

If you break the terms of your contract, this may be treated as a disciplinary matter by your employer or, in extreme circumstances, could allow them to sue you, almost certainly after dismissing you as well. Of course, if you have already left your job a court case is the only option open to your former employer.

Normally your employer cannot make changes to the terms of your contract without your agreement, although for some changes, such as an increase in salary, your employer will assume that you do not object to the change. Contracts can be written in a way that allows your employer to change your terms and conditions, usually on giving you reasonable notice. For example, your contract may state that the employer ‘reserves the right to change your shift pattern in line with the needs of the business’. If you usually work the day shift and your employer needs you to work the night shift, they should give you a reasonable period of notice (in writing) of the change from days to nights. If you are unable to work the night shift, for example because of caring responsibilities, you should tell your employer as soon as possible.

If the contract does not allow your employer to change contract terms and the changes are imposed against your wishes, and you do not, in practice, accept them, your employer is likely to be in breach of contract. In other words, if the change imposed is fundamental to the contract – such as changing your retirement age or cutting your wages – you will be able to sue your employer, either in an Employment Tribunal or in the civil courts depending on whether you still work for that employer. If the court finds in your favour it can order your employer to restore the original terms of your contract (and pay damages for any loss you have suffered). But you are unlikely to succeed if the change is minor (see Chapter 6 for more on this).

Your ‘written statement of employment particulars’

No later than two months after you have started your new job, you are entitled to a ‘written statement of employment particulars’. This is a statement setting out your basic employment conditions. The written statement must include:


•your name and the name of your employer;

•the date when your employment started;

•your rate of pay (which must be at least at the rate of the national minimum wage), when you will be paid and how your pay has been calculated;

•your hours of work and your holiday entitlement, including public holidays (both of these must provide the maximum/minimum given under the Working Time Regulations);

•the title or description of your job and your place of work (this can state that you may be required to work in different locations);

•your notice period;

•the employer’s grievance and disciplinary procedures (see pages 130–38).



You must also be informed in the statement whether your employment is permanent or for a fixed term. A fixed-term contract will specify when your employment will end but your employer must still give you the required notice before your leaving date.

If you are employed on a fixed-term contract your employer mustn’t treat you worse than an equivalent permanent employee is, or would be, treated. Nor can they keep on renewing your fixed-term contract indefinitely; after four years of continuous service you will legally be considered permanent.

You should also be given details of any agreement with a union affecting your terms and conditions (see above) and details of any requirement to work outside the UK. The statement can refer to other documents that you may have been given – for example, a staff handbook, which includes information about things such as your pension (if there is one).

If you have already been given a contract of employment that covers everything that is required to be in your written statement, it will count as your written statement. Strictly speaking, your written statement is not a contract of employment but it can be used as evidence of your pay and conditions in any legal proceedings or for social security purposes.

You are also entitled to a written statement about your pay with, or before, your first wage is paid, whether you are paid by cash, cheque or directly into a bank account. This is known as an ‘itemized pay statement’ (see Chapter 2 for more details of what this should include).

Other rights at work

There are many other rights at work. Some start on your first day of employment, others only after you have been in your job some time. The rest of this chapter lists the most important ones. Some only apply in practice to a small number of people or deal with very specific situations. We will mention many of them here, but you will need to go elsewhere for more detailed advice. Rights that everyone at work needs to know about are listed here and dealt with in more detail in later chapters. The chapter concludes with a list of rights and how long you have to wait before you are entitled to them.

Time off for public and workforce duties

All employees are entitled to reasonable unpaid time off to perform various public duties, including serving as a magistrate or a local authority councillor. Your contract of employment may give you a right to paid time off for such duties. Trade union representatives (where unions are recognized), union learning representatives, company pension fund trustees and designated health and safety representatives are also entitled to paid time off work to fulfil their duties.

Losing or leaving your job

Both you and your employer are entitled to a minimum period of notice of termination of employment. After one month’s employment, you must give your employer at least one week’s notice. Your employer must give you at least one week’s notice for every year you have worked for them up to a maximum of 12 weeks, unless you are guilty of gross misconduct (for more about this see Chapter 5).

Once you have had your job for at least a year, you can ask for a written statement of reasons for your dismissal. You should be given one automatically if you get the sack while you are pregnant or on maternity leave, even if you have only just started your job. Currently you are protected against unfair dismissal only in some special circumstances as soon as you have started a job (see Chapter 7). The qualifying period for protection against unfair dismissal has just been raised to two years, but only for employees who started with their employer on or after 6 April 2012.

Public and bank holidays

Contrary to popular belief, you have no statutory right to be off work on public or bank holidays. Your contract may give you that right. If it does and you are required to work on a public holiday, you may have something else in your contract that allows for extra pay or time off in lieu of work done on bank or public holidays. Your employer is also allowed to count time off taken on public or bank holidays as part of your holiday entitlement, provided that your total annual leave entitlement does not fall below the European minimum of 5.6 weeks. In other words, an employee working full-time hours is entitled to 5.6 weeks’ (or 28 days’) leave per year, including bank or public holidays. These changes to annual leave entitlement were implemented following a long union campaign to crack down on employers who were counting bank holidays such as Christmas Day against the four-week entitlement.

Transfer of a business

If your company is taken over by another one, or if you work for a public authority and your job is transferred to a private company (or vice versa), or if your employer’s contract to provide services to a client is lost to another contractor, your terms and conditions of employment may automatically transfer to the new employer. In other words, whatever is provided for in your contract with your existing employer will be ‘preserved’ and will pass to your new employer with no break in your continuity of employment. So, for example, you do not have to work another year with the new employer before you can claim unfair dismissal.

You have the right to object to your contract being transferred to another employer but you should think carefully before objecting because you will be treated as having resigned. You could not claim unfair dismissal or a redundancy payment. If you transfer to the new employer before raising any objections, a Tribunal is likely to say that you have accepted the new contract. However, if you do not object at the time of transfer but walk out once you have started because there has been a substantial change for the worse in your working conditions, you may have the right to claim unfair (constructive) dismissal (see Chapter 7). Walking out is always risky and you should take advice before doing this.

If you are dismissed by either the original or the new employer, simply because of the transfer of the business or contract, the dismissal is likely to be automatically unfair and you could claim unfair dismissal in an Employment Tribunal. If, as is often unfortunately the case, takeovers and transfers lead to job losses for legitimate business reasons, your employer must follow the procedures for redundancy in Chapter 7.

‘Transfers of undertakings’, as this area of employment law is known, is particularly complex. It involves aspects of European law, which have been recently revised, and UK law. If you have a problem in this area, you should seek legal advice. A union or advice agency will be able to help.

Sunday working

Special protection is available for some groups who may be affected by Sunday working. These include shop workers and people who work in betting – either at racetracks or in licensed betting offices. Recent changes to the law in this area allow people working in those sectors who do not want to work on Sundays to resist any employer pressure to start to do so.

You are not protected, however, if your contract of employment says you will work on Sundays. Since the change in law many more contracts of employment provide for Sunday working and fewer staff are, in practice, protected. If you have an old contract, or started work before the law changed, you are protected. This means that your employer cannot dismiss you, single you out for redundancy or punish you in any way for refusing to work on Sundays. You can get more information on this from your union or from the Department for Business, Innovation and Skills (see addresses section in Chapter 9).

You only have special protection, however, if you work in one of these occupations. For everyone else, Sunday is just another day of the week. In many jobs overtime payments or premiums are available for working on Sundays, but there is no legal right to them, although they may be part of your contract of employment.

Time to train

If you want to take up training opportunities during working hours you have the right to request the time to do this. You must have been an employee with the organization for a minimum of 26 weeks and the organization must employ 250 people or more. Employers commonly pay for the training time and for courses, but they are not obliged to do so. You can only ask for training that is relevant to the job, workplace or business.

Other learning opportunities, for example to increase skills or learn new ones as part of your personal development, are often included as part of a wider workplace agreement between an employer and their workers.

Guarantee payments

If you are laid off for some reason – in other words, if there is no work for you on a particular day and you are sent home – your employer is likely to be in breach of your contract, unless the contract itself allows the employer to ‘lay off’, for example when demand drops or during the ‘off’ season. If you are laid off in these circumstances, you are entitled to a ‘guarantee payment’ for up to five days in any three-month period. To be entitled to a guarantee payment, you must have worked for your employer for at least one month continuously, you must not have refused unreasonably to do other work offered by your employer, and the lay-off must not be because of a strike.

You do not have to be paid your contractual pay, unless your contract says that you will receive full pay if you are laid off, but you must be paid the statutory minimum, which is currently the number of hours your employment contract shows you would have worked that day multiplied by the guarantee payments hourly rate, up to a limit of £23.50 per day. If there is union recognition at your workplace, better rates may well have been negotiated. The legal minimum is normally uprated in line with inflation each year, so may be a little more by the time you read this.

Insolvency of your employer

If your employer goes bust and cannot pay your wages, the Insolvency Service will make up at least some of your lost pay. You can claim up to a maximum of £430 a week in lost wages for up to eight weeks. A maximum week’s wages is normally uprated in line with inflation each year. As well as your basic wages you can claim up to 6 weeks’ holiday pay, any company pension and up to 12 weeks’ notice pay due to you. You must apply to what is known as the employer’s representative, usually the liquidator, administrator or receiver. He or she will give you a form (RP1) that you must complete and send to the address shown on the form. You will then receive payment.

Suspension on medical grounds

Your employer may suspend you from work for health and safety reasons when you are ill. This may be because your employer thinks you are likely to do damage to yourself or your fellow employees if you work. If this happens, you are entitled to up to 26 weeks’ pay as long as you have worked for your employer continuously for one month and you make the claim within three months of the suspension starting. You must not refuse a reasonable offer of alternative work. The grounds for claiming medical suspension are strictly applied, so you should get advice if you think you’re entitled. If your employer is not paying you, or you think they are not paying you the right amount, you may be able to make a claim to an Employment Tribunal.

Agency workers

All agency workers have some basic protection under the 1973 Employment Agencies Act. However, the government has recently introduced new laws to increase protection for agency workers.

Your rights as an agency worker are based on those of someone doing a comparable (similar) job, so if there are no comparable workers or employees in the workplace you will not be entitled to equal treatment – regardless of how long you work for the employer that hires you (‘the hirer’). A comparable employee is someone doing the same job or broadly similar work to you usually at the same workplace, although they may be located elsewhere. This entitlement applies if you are working part-time as well as full-time.

From the first day of your assignment, you are entitled to access to shared facilities and amenities, such as canteen or crèche facilities, a prayer or staff room and to transport or other services provided by the hirer. You are also entitled to information on job vacancies with the hirer.

After 12 weeks on the same assigment with the same hirer you are entitled to equal treatment in relation to elements of your pay, holidays, work you do at night, rest periods and breaks, and working time, for example not working over 48 hours per week if comparable employees do not.

If your job with the same hirer changes a lot within the 12-week period, it could mean that the role is very different now from what it was 12 weeks ago – so the qualifying period would start over again. It isn’t enough that only your line manager has changed or you have moved from one site to another – there has to be a genuine and real change to the role. For instance, a combination of the following would be needed before the role could be said to have ‘substantively’ changed: the role requires different skills; the pay rate is different; the work is in a different location; with a different line manager; there are different hours of work; different equipment is used; you needed to be trained for the role.

The qualifying period starts again if you move to a different assignment with a new hirer. If you work for more than one hirer you are entitled to equal treatment after 12 weeks with each hirer.

Certain breaks, for example for illness or jury service, will not send the qualifying period back to zero. Instead, the qualifying period is ‘paused’ and resumes once you return to work.

Pregnancy, childbirth and maternity breaks during an assignment all count towards the qualifying period, as do breaks to allow you to take adoption and paternity leave.

All agency workers:


•are covered by health and safety law, where the agency has a responsibility not to place you in a job for which you are not appropriately qualified and the hiring company is generally responsible for providing a healthy and safe working environment for you (see Chapter 5);

•are covered by discrimination law, which covers both the agency and the hiring company (see Chapter 6);

•are entitled to be paid the minimum wage (see Chapter 2);

•are entitled not to work more than an average of 48 hours a week, unless you sign an agreement with the agency saying that you are willing to work longer hours (see Chapter 3);

•should receive 28 days’ paid annual leave once you have worked for 13 weeks.


Some agencies have been getting round this by saying that your pay includes holiday pay and that they therefore do not have to pay extra if you take a break, but a recent European Court ruling makes clear that this is not allowed (with only some minor exceptions, mainly to deal with transitional arrangements for people paid this way in the past). It is always worth shopping around to see which agency will give you the best deal. If you are only looking for a short-term stopgap, holiday pay may not matter, but if you are looking to temp for some time or fear that you may not get a longer-term job, ask about holiday rights and pay.

As an agency worker you may also be entitled to Statutory Maternity Pay and Statutory Sick Pay, depending on your earnings and how long you have worked for the agency. You are allowed to join a union and a few agencies encourage their workers to do so.

If you are working as an agency worker and the hiring company offers you a permanent job, you are likely to be expected to work out a period of notice in the job as an agency temp before becoming a permanent employee of the company. Alternatively, the company may have to pay the agency a sum in lieu of notice. Any such arrangements have to be explained to you when you sign on with the agency.

There are other basic protections for agency workers:


•You have the right to be paid by your agency, on the agreed day, even if the hiring company has not paid the agency.

•You must be consulted before any changes are made to your contract or the terms under which you work.

•Different rules apply in the entertainment industry. For example, it is legal to charge you a fee for trying to find you a job. If you are a musician, a performer, or work in some other capacity in the entertainment business through an agency – for example, as a camera operator – you should check what the rules are (see Chapter 9 for useful addresses). The entertainment industry is well unionized, and the unions in this sector can give detailed advice to their members.


Trade union rights

Everyone in the UK has the right to join a trade union. Joining a trade union is a private matter and you do not have to tell your employer that you have joined. On the other hand, you do not have to join a trade union and you have legal protection in the unlikely event that you are discriminated against for not joining one.

You are free to join any union, or unions, you choose. However, it makes sense to join a trade union that is already active in your workplace. If it has recognition rights with your employer it will be in a strong position to look after you at work, accompany you if you have to go to a disciplinary hearing and so on. You will also have a say in any negotiations between the union and your employer.

But even if there is no union recognized, a union can still offer help, advice and representation. Even if your employer says that they do not like unions and do not want you to join one, you can join without them finding out. Even if your employer finds out, they must not treat you differently as a result. It is unlawful for an employer to discriminate on grounds of trade union membership or activity.

If there is a collective agreement with a union in your workplace, you may be entitled to time off for attending meetings organized by the union. You would also get time off for union duties if you volunteered to become a union representative in your workplace. For details about how to join a union, see Chapter 9.

You are also protected against unfair dismissal for going on strike, as long as the strike is a legal one (the union has held a ballot and met other legal conditions before calling you out) and ‘official’ (the union has authorized the strike action). You are protected for the first 12 weeks of the strike.

‘Whistle-blowing’

Whistle-blowing occurs when an individual reports to the authorities something seriously wrong or unlawful taking place in the organization for which he or she works. The Public Interest Disclosure Act 1998 provided new rights and protection for staff who raise genuine concerns over a range of misconduct and malpractice issues. These rights cover virtually all workers, including those employed on ‘worker’ contracts or as contractors, trainees, agency staff or home workers, and all health professionals. However, they do not cover volunteers, the armed forces or police officers.

A worker who ‘blows the whistle’ will be protected if the disclosure is both made in good faith and concerns illegal activities, including crimes, theft or fraud, or actions that endanger staff, customers or the local community. In particular, the Act extends protection to all individuals who raise genuine concerns about health, safety or environmental risks.

The law expects you to use the procedures at your workplace before you take the problem to an outside body, except in the most serious cases. You can do this by using your workplace grievance procedure or by going to a senior manager or a manager other than your own. If there is a union in your workplace, talk to your union representative first. If raising the issue at work fails to resolve the situation, you can go to the appropriate official body, for example the Health and Safety Executive, the Serious Fraud Office, HM Revenue & Customs or the Audit Commission. If you work for a ‘quango’ or in the NHS, it may be possible to raise the issue with the relevant government minister, but you should get advice first.

Only in very exceptional cases should an individual make wider disclosures, for example to MPs or the police. You will get protection in such cases only if the issue at stake is exceptionally serious – for example, a person’s life is at risk – and you believe that the situation has not been dealt with properly when you raised it internally or with the appropriate agency. You should definitely consider getting advice from your union or a legal adviser before doing so. Public Concern at Work can offer practical help and advice on whistle-blowing issues. Contact details are given in Chapter 9.

If you are dismissed or victimized after raising concerns internally, you can take a claim for reinstatement or compensation to an Employment Tribunal. There is no qualifying period for bringing such a claim, and compensation awards are unlimited, although they will in practice be based on your pay, how long you have worked with your employer, your future employment prospects and so on. Confidentiality clauses, such as gagging clauses in your employment contract, that conflict with the Act will not be legally binding. It is important to note, however, that you will not normally be protected for whistle-blowing to the media. In that situation you will also be at risk of a slander or libel action being brought against you by your employer. This will effectively gag you, even if you are right, and involve you in legal proceedings with costs, although reputable journalists will endeavour to protect their sources.

The Data Protection Act

Privacy at work is becoming more of an issue every day. New technology allows employers to collect substantial information about their staff, while surveillance techniques in the workplace are becoming ever more sophisticated and intrusive. Snooping is now fairly easy.

The Data Protection Act 1998 provides some important rights which individuals should be aware of as they give employees some control over the information their employer holds on them. The Act gives all workers the right to be told about the type of information their employer holds, how that information is to be used and about anyone else with access to it. Your employer must make sure that your information is kept confidential. Only those with a legitimate reason to see information about you can do so, unless you have given your permission. Employers are not allowed to maintain ‘sensitive’ information on you, such as information about your sexuality, race, political or religious opinions or beliefs, union membership, health and criminal offences (except those under the Children Act 1989) in most cases, without first obtaining your permission. Employers can hold or use sensitive information where, for example, the law requires it, such as when dealing with Statutory Sick Pay.

You have the right to ask to see a copy of the information held about you by making a written request to your employer. The Data Protection Act covers personal information kept in both electronic and paper files. You can usually expect to see personnel files, information about worker movements and timesheets, appraisal forms and papers prepared before disciplinary procedures. Film recordings and other monitoring records are also covered in some cases. The law also allows you to see your references from previous employers, but not a reference provided by your current employer for a prospective employer. You can even ask to see the notes taken during job interviews. An employer must respond promptly to any written request to see information and can require a worker to pay a fee (up to £10) for producing copies. An employer can refuse to disclose information if releasing it would mean disclosing information about someone else in breach of a duty of confidence to that person or where disclosure would involve a disproportionate effort. If your employer will not tell you what information they are keeping on you, or passes your information on to someone else without your permission, you may make a complaint to the Information Commissioner’s Office (see Chapter 9 for contact details).

Monitoring at work

Monitoring is to some extent a routine part of the employer–employee relationship. Most employers make some checks on the quantity and quality of work produced by their staff, and employees will generally expect and accept this.

Some employers carry out monitoring to safeguard workers, as well as to protect their own interests or those of their customers. For example, monitoring may help ensure that workers in hazardous jobs are not at risk from unsafe working practices; in some financial services employers have legal or regulatory obligations that they can only fulfil through monitoring; some employees may be at risk of attack by members of the public.

However, where monitoring goes beyond watching the performance of an individual and involves the collection, processing and storage of personal information, it needs to be done in a way that is both lawful and fair. If used in inappropriate ways or in the wrong situations, monitoring can have a negative effect on staff, intrude into their private lives, disrupt their work and interfere with the proper relationship of mutual trust and confidence between employee and employer.

The Information Commissioner has set out guidance for employers in the Employment Practice Data Protection Code. Although following the code is not a legal obligation in itself, if your employer is not adhering to it they may be breaking one or more of the laws on which it is based. For more information on the code of practice and a helpful guide for employers, you can visit the website of the government Information Commissioner at www.ico.gov.uk.

The Data Protection Act says that workplace monitoring must be justified by the benefits that the employer and others gain from it. Therefore, the code of practice suggests that in all but the most minor cases employers carry out an ‘impact assessment’ when deciding if and how to use monitoring. They must also consider whether monitoring is a proportionate way of addressing a situation.

An impact assessment should:


•clearly identify the reason for the monitoring arrangement and the benefits it is likely to deliver;

•identify any likely negative effect of the monitoring on staff, including their private lives within the workplace;

•consider alternatives to monitoring, or different ways in which it might be carried out with less disruption;

•take into account the obligations that arise from monitoring;

•take into account the results of any consultation with unions or other staff representatives.


Knowledge and consent

Under the Data Protection Act, if monitoring involves the collection or other processing of personal information you should be made aware that it is being carried out and told why. Simply telling you that, for example, your e-mails may be monitored is not sufficient. You should be left with a clear understanding of when information about you is likely to be obtained, why it is being obtained and how it will be used.

Employers who have carried out a properly conducted impact assessment do not generally need the consent of individual workers to start monitoring. Consent is only likely to be an issue if your employer wants to collect sensitive information, for instance about your sexuality, race or political opinions, and there are strict rules about this (see the section on the Data Protection Act on pages 29–30).

The Data Protection Act restricts the ability of employers to use covert audio or video monitoring in areas that workers would genuinely and reasonably expect to be private, such as toilets, changing rooms or private offices.

Where video or audio monitoring takes place, staff should be told about the location of cameras or microphones. This information should be available in staff handbooks, on intranets, or in other places where staff usually find out about personnel matters. Staff should also be told when significant changes are introduced. Where communications such as e-mails and phone calls are monitored, the information may be less specific but staff should know when to expect that information about them will be collected.

The only exception to the principle of telling staff about monitoring is where an employer is justified in using covert monitoring to investigate a genuine suspicion of criminal activity or serious wrongdoing. If your employer is using this justification, they should have a clear intention to involve the police in the matter.

Covert monitoring

Covert monitoring means monitoring deliberately carried out in secret, so that the staff being monitored are unaware of it. It is hard for an employer to justify, and should be used only in very limited circumstances. Your employer must have genuine suspicions that criminal activity or malpractice is taking place, and that notifying individuals about the monitoring would jeopardize the employer’s ability to prevent or detect the activity.

Covert monitoring must be strictly targeted at obtaining evidence within a set timeframe, and restricted to gathering evidence about the suspected malpractice. This means that it must not continue after the investigation is over, and that any other information collected during this time should be disregarded, unless it reveals something that no employer could reasonably be expected to ignore.

The code also requires employers, before taking any action, to share with workers information that may have an adverse impact on them. Automated monitoring results can be incomplete or open to misinterpretation and staff should be able to see – and if necessary explain or challenge – the results of monitoring.

Personal information collected through monitoring should not be used for purposes other than those for which the monitoring was introduced, unless it is clearly in the individual’s interest to do so, or it reveals activity that no employer could reasonably be expected to ignore.

Monitoring e-mail and web use

Personal use of your employer’s e-mail system, or the employer’s web access if you are using the internet or web-based e-mail, is a privilege of your job rather than a right. Many employers use automated systems to identify unacceptable web use, flagging up or preventing access to websites that are on a ‘banned’ list or judged by an automatic system to be a risk.

Your employer has a duty to inform you if they are planning to systematically monitor e-mail in your workplace. Make sure you’ve read and understood your employer’s policy on e-mail and web use. Talk to your workplace union representative if you have one, as he or she is likely to know of any cases or policies. If your employer doesn’t have one, always assume the worst. Act cautiously, and ask your manager to clarify what personal use of e-mail or the web is permitted.

We believe that employees should be allowed some personal use of the internet in their own time at work, in the same way that they should have access to the phone for reasonable personal use. This is especially the case in workplaces where people regularly put in long hours. This privilege needs to be used responsibly, however, and balanced with the employer’s valid interests in protecting their business’s reputation.

An outline for a good electronic communications policy

To satisfy data protection requirements, a company’s policy for the use of electronic communications should as a minimum:


•Set out clearly the circumstances in which employees may or may not use the employer’s phone systems (including mobile phones), e-mail system and the internet for private communications.

•Make clear the extent and type of private use allowed – for example, restrictions on overseas phone calls or limits on the size or type of e-mail attachments.

•Specify clearly any restrictions on web material that can be viewed or copied. A simple ban on ‘offensive material’ is unlikely to be clear enough for workers to know what is and is not allowed. Employers should at least give examples of the sort of material that is considered offensive, eg material containing racist terminology or images of nudity.

•Lay down clear rules regarding personal use of communication equipment when used from home.

•Explain the purposes of any monitoring, its extent, and the means used.

•Outline how the policy is enforced and the penalties for breaching it.


Your right to privacy

The best way to conduct any personal e-mail communications at work is to use a private e-mail address, rather than your work one, if your employer’s policy allows this. Remember that no e-mail is ever totally secure. The only way to guarantee that you are safely using e-mail or the web at work for personal purposes is to know that you are doing it within your rights for that workplace.

Your employer is entitled to access your inbox or voicemail while you are away from work if they believe that there will be business communications that need to be dealt with in your absence and if you have been told that this will happen. The employer should, however, take all possible steps to avoid accessing communications that clearly do not relate to the business – we would recommend starting personal e-mail subject lines with ‘personal’, and do not assume privacy.

Bear in mind, though, that this will not guarantee any level of privacy if the employer has another reason to check your e-mail (for example, if the employer suspects criminal activity, or needs to check that the business is complying with legal obligations).

Vehicle monitoring

Technology increasingly allows employers to monitor vehicles used by workers off-site, such as company cars or delivery vehicles. Devices can record or transmit the location of the vehicle, the distance it has covered, or information about the user’s driving habits.

Monitoring vehicle movements where the vehicle is allocated to a specific driver and information about the performance of the vehicle that can be linked to that driver is allowed but regulated by the Data Protection Act. Where private use of the vehicle is allowed, monitoring movements when used privately, without the freely given consent of the user, is rarely justifiable.

In some circumstances, though, employers are actually under a legal obligation to monitor use of vehicles, even when used privately, for example where a tachograph is fitted to a lorry. In this case the legal obligation takes precedence.

The Human Rights Act 1998

The Human Rights Act gives you additional protection at work, but can only be used as part of a complaint under employment or discrimination law. It also gives you general rights as a citizen. Drawn from the European Convention on Human Rights, the Human Rights Act is made up of ‘absolute’ rights and ‘qualified rights’. Both are expressed in general terms, so it is sometimes difficult to predict precisely how the courts will interpret them. However, the likely implications of the Act in the workplace flow from its rights to privacy, association and freedom of expression. The data protection rules referred to above have had to take account of the right to privacy. For example, the interception of telephone calls for some limited reasons is generally only allowed under the Interception of Communications Regulations 2000 if potential users of the phone system have been informed that they might be intercepted. This would not stop your employer from checking what calls you had made or recording calls, for example for training purposes, but they could not listen in on them.

The right to free association underpins the right to join a trade union and take part in trade union activities. It gives you the right of freedom of expression (subject to defamation laws and the provisions of the Race Relations Act). It also strengthens the right to a fair hearing in a court or Tribunal.

Your rights timetable and how to use it

This is where we list all your most important statutory rights at work, how long you have to wait to be entitled to them (the qualifying period), how quickly you must make a formal application (the time limit) and the maximum compensation you can win (although actual awards are often much lower). These compensation limits are reviewed but not always increased each year. The list starts with those that protect you when you apply for a job and finishes with those for which you have to wait the longest.


TABLE 1.1Your rights timetable





	
From when you apply for a job





	
Your complaint:


	
I’ve been discriminated against on grounds of race, sex, disability or trade union membership, age, gender reassignment, pregnancy and maternity, marriage or civil partnership, religion or belief and sexual orientation (subject to the exceptions)


	

	




	
How quickly must I act?


	
Three months less one day from the date of the last act of discrimination.


	
Maximum compensation:


	
Tribunal can award compensation considered ‘just and equitable’ in the circumstances – no limit.





	
More information in Chapter 6.





	
From your first day at work





	
Your complaint:


	
I’ve not been paid because my employer is insolvent or bankrupt.


	

	




	
Time period:


	
Three months less one day from date on which payment of wages ceased.


	
Maximum compensation:


	
Maximum of eight weeks’ pay (from National Insurance Fund) up to £430 per week.





	
More information on page 23.





	
Your complaint:


	
There’s been an unlawful deduction from my wages.


	

	




	
How quickly must I act?


	
Within three months less one day of the payroll date from which the deduction (or last in a series of deductions) is made. Where employment has terminated, within three months less one day of the effective date of termination.


	
Maximum compensation:


	
The Tribunal can order the employer to make up the difference, backdating it to when the deduction started.





	
More information on page 50.





	
Your complaint:


	
I have been dismissed or discriminated against because:


•I’ve raised a health and safety problem.

•I’ve become pregnant.

•I’m a trade union member or pension-fund representative.

•I’ve demanded to be paid the national minimum wage, insisted on my working time rights or taken other action against my employer.




	

	




	

	•I’ve taken reasonable time off for study or training, public duties or antenatal care.

•I’m a shop worker or similar who has refused to work Sundays.

•I blew the whistle on wrongdoings by my employer.

•I complained about non-payment of Working Families Tax Credit.

	

	




	
How quickly must I act?


	
Three months less one day from the date on which the alleged act or failure to act (or the date of the last in a series of acts) arose.


	
Maximum compensation:


	
Some of these rights have minimum compensation rates, eg for health and safety dismissals the minimum is £4,200; some have maximum rates and others, for example, whistle-blowing, have no maximum. In some cases the Tribunal can order the employer to make good, for example, to pay you the minimum wage.





	
More information in Chapter 7.





	
Your complaint:


	
I’ve not been given an itemized pay statement.


	

	




	
How quickly must I act?


	
None while in employment; within three months if employment terminates.


	
Maximum compensation:


	
The Tribunal can order the employer to provide an itemized pay statement.





	
More information in Chapter 2.





	
Your complaint:


	
I’m not being paid the minimum wage.


	

	




	
How quickly must I act?


	
None while in employment, within three months after leaving a job.


	
Maximum compensation:


	
The Tribunal can order the employer to pay the difference between what you were paid and the minimum wage.





	
More information on page 56.





	
Your complaint:


	
I’ve not been allowed to see the records I need to see to make sure I am getting the minimum wage.


	

	




	
How quickly must I act?


	
Three months less one day after the fourteenth day following receipt of production notice unless a later date agreed.


	
Maximum compensation:


	
Tribunal can order access and/or compensation of up to 80 times the current hourly minimum wage.





	
More information on page 60.





	
Your complaint:


	
I’ve been dismissed or treated unfairly because I’ve ‘asserted a statutory right’, ie taken a case against my employer such as claiming unlawful deduction from wages.


	

	




	
How quickly must I act?


	
Three months less one day starting with date of dismissal or detriment.


	
Maximum compensation:


	
If dismissed, basic award up to £430 per week’s pay lost to a limit of £12,900 plus up to £72,300 compensatory award. If still working, the tribunal can order compensation and order the employer to stop the unfair treatment. No maximum.





	
More information in Chapter 7.





	
Your complaint:


	
I’ve been dismissed or treated unfairly because I made complaints about health and safety, or for whistle-blowing.


	

	




	
How quickly must I act?


	
Three months less one day starting with date of dismissal or detriment.


	
Maximum compensation:


	
If dismissed, basic award up to £430 per week for lost pay, to a limit of £12,900. No maximum compensatory award.





	
Your complaint:


	
My employer has breached my contract.


	

	




	
How quickly must I act?


	
Claim to employment tribunal: three months less one day from the effective date of termination. Claim to court: within six years of the date on which the breach arose.


	
Maximum compensation:


	
Maximum in Tribunals of £25,000. Limit of £50,000 in lower (county or sheriff’s courts), unlimited in higher courts.





	
More information on page 165.





	
Your complaint:


	
I’ve been sacked because of a protected characteristic.


	

	




	
How quickly must I act?


	
Three months less one day starting with effective date of termination.


	
Maximum compensation:


	
No limit on compensation. Amount that Tribunal considers ‘just and equitable’ in the circumstances.





	
More information in Chapter 6.





	
Your complaint:


	
I’m not getting the proper rest breaks set out in the working time rules.


	

	




	
How quickly must I act?


	
Three months less one day starting on the day on which the failure (or the last in the series of failures) occurred.


	
Maximum compensation:


	
Unlimited and/or the Tribunal can order the employer to provide proper rest breaks for you.





	
More information in Chapter 3.





	
Your complaint:


	
I’m getting paid less than a man/woman doing equal work because of my sex.


	

	




	
How quickly must I act?


	
At any time during employment or within six months less one day of the date on which the contract is terminated (even if re-engaged by same employer).


	
Maximum compensation:


	
Tribunal can order employer to provide equal pay and can order compensation backdated pay for up to six years.





	
More information in Chapter 6.





	
One month less one day from the start of your job





	
Your complaint:


	
I’ve been laid off but not paid (guarantee pay).


	

	




	
How quickly must I act?


	
Three months less one day starting with day for which payment claimed.


	
Maximum compensation:


	
£23.50 per day.





	
More information on page 23.





	
Your complaint:


	
I have been suspended on medical grounds.


	

	




	
How quickly must I act?


	
If employed for one month or longer – entitled to be paid for up to 26 weeks of suspension at rate of ‘normal week’s pay.’ Three months less one day starting with effective date of suspension.


	
Maximum compensation:


	
The pay you have lost.





	
More information on page 24.





	
Two months less one day from the start of your job





	
Your complaint:


	
I’ve not been given a written statement of employment particulars.


	

	




	
How quickly must I act?


	
None while in employment; within three months if employment terminates.


	
Maximum compensation:


	
The Tribunal can order the employer to provide a written statement; the amount of compensation will be between two and four weeks’ pay at the Tribunal’s discretion.





	
More information on page 14.





	
After 13 weeks’ employment





	
Your complaint:


	
I’m not getting paid holidays.


	

	




	
How quickly must I act?


	
Three months less one day from the date when the leave should have been permitted to begin.


	
Maximum compensation:


	
Unlimited and/or the Tribunal can order the employer to give you your leave entitlement.





	
More information in Chapter 3.





	
After a year in your job (two years if employment began on or after 6 April 2012)





	
Your complaint:


	
I’ve been dismissed unfairly.


	

	




	
How quickly must I act?


	
Three months less one day from the effective date of termination.


	
Maximum compensation:


	
Basic award up to £310 per week’s pay lost, to a limit of £9,300, plus up to £60,600 compensatory award.





	
More information in Chapter 7.





	
Your complaint:


	
I’ve been dismissed because my employer has sold the business to another company.


	

	




	
How quickly must I act?


	
Three months less one day starting with the effective date of termination.


	
Maximum compensation:


	
Basic award up to £430 per week’s pay lost, to a limit of £12,900, plus up to £72,300 compensatory award.





	
More information on page 21.





	
Your complaint:


	
I’ve not been given written reasons for dismissal.


	

	




	
How quickly must I act?


	
Three months less one day starting with effective date of termination.


	
Maximum compensation:


	
Two to four weeks’ pay at the Tribunal’s discretion.





	
More information in Chapter 7.





	
Your complaint:


	
I’ve not been allowed to return to work after additional maternity leave.


	

	




	
How quickly must I act?


	
Three months less one day after notified day of return when employer refuses right.


	
Maximum compensation:


	
Compensation to reflect what Tribunal considers ‘just and equitable’ in the circumstances.





	
More information on page 88.





	
Your complaint:


	
I have not been allowed to take parental leave or time off for a family emergency under the terms of the regulations.


	

	




	
How quickly must I act?


	
Three months less one day.


	
Maximum compensation:


	
Compensation to reflect what is ‘just and equitable’ in the circumstances, at the Tribunal’s discretion.





	
More information on pages 102 and 112.





	
After two years less one day





	
Your complaint:


	
I’ve not been paid my redundancy pay.


	

	




	
How quickly must I act?


	
Six months less one day starting from the date of dismissal.


	
Maximum compensation:


	
See Chapter 7. Maximum £12,900 statutory redundancy pay.





	
More information on page 176.







All the figures given for compensation are correct for 2012. Most are uprated, often by inflation, on 1 February each year.







End of sample




    To search for additional titles please go to 

    
    http://search.overdrive.com.   
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