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PROLOGUE
OUT OF LUCK

Every Californian who lives along the San Andreas Fault knows the moment. The house shudders, the doors rattle against their jambs, the glasses clink on the kitchen shelves, and the question rides out across the city at the speed of the P wave. Is this, finally, the Big One?

It is the same question Californians are asking themselves about this civic moment. They ask not just because the state is in crisis. California has never been far from crisis but has always found a way out, perhaps accounting for what the philosopher Josiah Royce, writing in 1886, called Californians’ “extravagant trust in luck.”1 They are asking the question because, in this moment, it feels like the luck has run out.

As we write, California’s unemployment rate has reached 12.5 percent, higher than in any recent recession. A few days before the jobs report, the University of California announced it was raising tuition by 32 percent for higher-income students. Angry students, fearful that they would be priced out of their college dreams, demonstrated and occupied buildings on campuses around the state, and dozens were arrested. Frail elderly and disabled persons found themselves unable to hire caregivers because of budget cuts and bureaucratic confusion in the in-home services program. A task force of business leaders in San Diego recommended that the city declare bankruptcy if it could not agree on a package of steep spending cuts and tax increases. The Legislative Analyst’s Office released its long-term state budget projection, which forecast annual deficits of [image: dollar]20 billion—roughly equivalent to what California spends on prisons and higher education combined—for years to come. In a six-week period, more than forty initiative proposals were filed at the attorney general’s office for the 2010 elections.

The civic moment is defined by more than bad news. What makes this moment seem different—makes it feel like what Californians call “earthquake weather”—is that California seems unable to talk about the crisis in a way that gets to the bottom of things and points toward a better day. The crisis struck the state at the beginning of the campaign to elect the next governor. But in its early months, at least, the campaign offered little of the honest conversation the state needs. The candidates were all “longtime establishment insiders in business, politics or both,” wrote Jerry Roberts and Phil Trounstine, two of the state’s savviest and most experienced political journalists. “They are campaigning on shopworn rhetoric, threadbare ideology and conventional ideas, offering scant inspiration to alienated voters and angry citizens distrustful and disgusted with the Capitol’s ossified operations.”2 At the heart of the civic moment is the fear that California lacks even a language, and an understanding, equal to its calamity.

This book is meant to fill that need. It comes in two parts.

The first part tells the story of how California built and broke its government, sometimes in the same gesture. Others have told pieces of this story, often in greater detail, and in ways that illuminated the meaning of California, both to itself and to America. We stand, in particular, on the shoulders of the great journalists Carey McWilliams and Peter Schrag. McWilliams, writing in 1949, as California emerged as an economic powerhouse and beacon of a better life, showed how California had been “the Great Exception” in the pattern of U.S. history;3 Schrag, writing in 1998, told how that beacon, powered by the public investments of the Earl Warren and Pat Brown era, was dimmed by the tax revolt and the initiative explosion in the last quarter of the twentieth century.4 Our own narrative serves a narrower purpose: to trace the string of improvisations and hasty reforms that has given California a governing system both unintended and unworkable. It is meant to present a usable past that points Californians toward understanding what went wrong, so that it might be fixed.

The second part of the book puts forward our ideas for repairing California. It sketches the elements of a new, more democratic operating system, designed to work as an integrated whole. Readers aching for their own policy views to be confirmed will be disappointed. California needs policy solutions for its many problems. But what makes this civic moment so fateful is not just the policy choices California has or has not made. It is that the governing system does not easily permit any firm choices.

Our method has been to stand above the political fray—high enough to be out of earshot of the empty spin and consultant-speak that dominate political talk and the media, but not so high, we hope, as to lose sight of how politics works (and could work better). Our concern is not to advance the policy preferences of the left or the right. It is to re-imagine government in a way that lets Californians debate their choices, settle on the best ones, hold elected officials accountable for results, and choose anew if something doesn’t work or the world changes. Like anyone else, we have preferences about what policy ideas we would like to see win or lose. But the task we have set ourselves here is to rewrite the rules to make the game better and fairer for everyone, so California might be governable again for whatever team and agenda voters democratically choose.

The civic moment in California is dire, but it is not unfamiliar to Americans. There was another such time: Government wallowed in debt. Plans to fund that debt foundered on the requirement that the needed taxes be approved in a supermajority vote. Lawmakers bent far in the direction of giving voters what they wanted, but the people remained frustrated that they were taxed too much for governments that delivered not enough. Businessmen dependent on international markets for sales and capital decried a business climate hostile to new investment. Essayists and orators found the system at once too attentive to the popular will and yet not democratic enough.

This time was, in historian Jack Rakove’s words, “the Madisonian moment”—the mid-1780s, from which the U.S. Constitution was born.5

The men who wrote it, as each new generation of historians delights in rediscovering, were not angels but practical politicians, many with great fortunes they were keen to protect and advance. But they understood that the stakes were larger than their personal interests. “It was more than probable we were now digesting a plan which in its operation will decide forever the fate of Republican Govt.,” James Madison told the Philadelphia constitutional convention in the summer of 1787.6 That plan embodied elements now considered to be liberal (a stronger central government with the power to tax, regulate commerce, and preempt state economic policy-making) in the service of a goal commonly seen to be conservative (the protection of property). The Constitution was not perfect; having failed to confront the evil of slavery, it would provide no answer in the crisis that led to civil war three score and fourteen years later. The government it created now creaks when Americans ask it to meet their needs in the speeded-up world they inhabit. For all those shortcomings, however, few doubt that the Founding Fathers, as they were once called, rose to meet their moment.

This book too is the work of fathers, though not of the kind who merit uppercasing of the title. Between us we have three sons, ranging in age from toddler to undergraduate, all California born. As vexing as California’s civic moment is for us, it is critical for them. They will live the history our actions—or failure to act—set in motion. All parents feel the obligation to make the right choices for their children, to be equal to the moment when trouble shows up, in public life as well as private. But because these choices cannot always be correct (a reality our sons will appreciate long before they read it here), the best any father or mother can hope is to usher their children into a world with the tools to make their own choices and futures.

As storytellers and explainers, the best tool we can offer, to them and to other vexed parents, is a narrative and a language to understand California’s crisis; a set of ideas to meet it; and our optimism that, if not our children, then some other sons and daughters of California will rise to the moment and put an end to the California calamity.


PART I
BUILDING AND BREAKING CALIFORNIA


1

CRISIS WITHOUT EXIT

What’s the worst thing about California’s current fix?

The worst thing is not the decline in its once great public schools. It’s not the tuition hikes at state universities that make college unaffordable for too many. It’s not the cuts to health programs and parks and local governments. And it’s not the decaying state water system. Nor is it that the prisons are so overcrowded and unhealthy that the federal courts have stepped in to oversee them. It’s not the endless cycle of elections that never seems to leave time for governance. It’s not the billions in borrowing that will hurt future generations, and it’s not the billions more in retiree pension and health benefits that there’s no money to pay for. It’s not the joblessness or the lagging economic growth or the big declines in tax revenues (other states, after all, share these problems, if not on California’s scale). And it’s not even the multi-billion-dollar state budget deficits that persist, and the never-ending cycles of budget cuts that ensue.

No. The worst thing about California’s fix is that, under the state’s current system of government, these problems can’t be fixed.

THE COLLAPSE OF TRUST

Californians know the system is not working. As state government hurtled toward insolvency in mid-2009, voter approval of the legislature’s performance fell to the lowest level in the nearly three decades the Field Poll has been taking such soundings. Although voter regard for public institutions and public officials tends to track the health of the economy, there is more to the current dissatisfaction with the California legislature than unhappiness over the state paying bills with IOUs. The 2009 approval rating for the legislature, in which Democrats, Republicans, and independents showed striking agreement, was lower by half than in any previous state fiscal crisis. Voters don’t trust the executive branch; polls showed the governor, a popular movie star elected twice by big margins, with an approval rating of less than 30 percent. Roughly four in five state residents told pollsters their state is on the wrong track. Seventy-three percent of those surveyed by the Public Policy Institute of California in 2009 said the state was run by a few big interests looking out for themselves. Californians, always a cynical lot, had never been more cynical.

Gale Kaufman, a longtime political consultant to Democrats and labor unions, conducted extensive focus groups in the fall of 2009 and found that Californians “are as frustrated as they have ever been. . . . A huge amount of disappointment, but it isn’t anger, it isn’t ‘throw the bums out . . .’ One woman said, ‘it’s beyond anger.’ There’s a level of frustration—they just watch what’s going on and it doesn’t seem like anything they do makes it better at all.”1

The trouble for the state is that extreme frustration has not produced any sense of common purpose. The same surveys that document their frustration show that Californians are unsure how to fix their state. Nearly every reform idea has less than majority support. Californians have a long list of problems they want addressed—schools, health care, transportation, taxes, government spending, pensions—but they hold to no clear consensus on what to do about them. “Everybody knows what’s wrong,” said Phil Isenberg, a former Democratic legislative leader and Sacramento mayor. “But nobody can decide what right is.”2

WHAT WOULD A VISITOR SAY?

Maybe we Californians have such a hard time figuring out how to fix the state because we are too close to the problem. How might an analyst sent here from another world—think of him as an extraterrestrial Alexis de Tocqueville, well-read in California history and deeply versed on political practices elsewhere on this globe—diagnose California’s ailments?

Like many homegrown seers, he would surely note California’s polarization. This is no longer Earl Warren’s California of the 1940s or Pat Brown’s California of the early 1960s, when liberals were sometimes Republicans and conservatives were often Democrats. Californians have swung their partisan identities more in line with their ideological preferences and clumped themselves into communities of the like-minded, creating a new political geography, with a solid Pacific sea of Democratic blue lapping a Republican red inland of valleys and mountains. But our analyst would be quick to remember that the same polarization has occurred in states across the nation without producing the same governing paralysis that besets California.

So he would look deeper, to factors unique to California. He would see that California has outgrown its inherited political institutions, from its legislature to its election system. Its population, now more than 38 million, has soared fortyfold since the 1879 constitutional convention molded state government into its current shape; sixteenfold since Hiram Johnson gave birth to the initiative process in 1911; twofold since the last major constitutional revision in the 1960s. He would also note the century-and-a-half-long flood of immigrants to the state, from all corners of the nation and earth, who turned California into a society of unrivaled human variety. These demographic upheavals have distanced representatives in Sacramento from the represented and strained the ability of old institutions like the state’s tiny legislature to accurately reflect the richness of California’s tapestry.3

On closer examination, though, he would note a more troubling malady: the problem is not one of the body but of the brain. Californians suffer from a deep political schizophrenia.

The extraterrestrial would see that California is governed not by one system but by three.

On the one hand, he would see a system of single-member legislative districts elected by plurality. This structure is well known to restrict representation to the two major parties, exaggerate the majority party’s strength, empower the ideological bases in each party, and render the votes of millions of Californians essentially moot in most legislative elections. The system’s driving principle? Create a majority and let it rule.

On the other hand, he would see, superimposed on the first system, a second political system: a constitutional web of rules requiring super-majority legislative agreement about the very subjects—spending and taxes—over which the parties and the electorate are most polarized. The driving principle of this second system? Do nothing important without broad consensus. In practice, let the minority rule.

And then on the third hand (here’s where you need an extraterrestrial Tocqueville), he would see that, in response to gridlock, voters have repeatedly used the initiative process, another majoritarian institution, to override the consensus principle, which was itself put in place to check the majority-rule principle.

The collision of these three systems and two contradictory governing principles—one majoritarian, one so focused on consensus that it amounts to minority rule—has produced gridlock, rising debt, and political schizophrenia. And that in turn has led to all the expected symptoms in California, including apathy, delusions, disordered thinking, and the citizen anger seen in polls and Kaufman’s focus groups.

California has become a place of paradoxes. The state’s politics are the most explicitly democratic of any state, but too much of the government seems beyond the reach of democracy. California literally teems with governments—there are thousands, from the state to the cities and counties and water districts—but in practice the state often feels ungoverned. California’s system, with its hundreds of commissions and agencies, gives authority and power to so many people that it is never quite clear who is in charge. And the governing system has so many different structures that, to the citizen who wishes to engage it and to the shrinking news media that seek to report on it and explain it, it seems to be without shape.

California doesn’t work because it can’t work.

THE NEW HOMEGROWN MAJORITY

California’s government has never quite worked. It had no Founding Fathers. It had miners who rushed here and made a state suddenly, in less than a year. The California they created had no settled system of government. It was an improvisation, a hastily constituted mishmash of Iowa’s state constitution and American, Mexican, and Spanish law. The system was unsettled at the beginning. It is unsettled now.

In generation after generation, this has not mattered all that much. California has not had to solve its problems because it could outgrow them. Before it had to reckon with its busts, the next boom would deliver new wealth and new residents. Throughout its history, huge majorities of Californians were born somewhere else. Transplants from the rest of the country and from around the world would arrive so fast that by the time anyone bothered to suggest how to fix the state, California had become a larger, newer, and richer state. It was a place defined by its arrivals.

Being a state of arrival has, in turn, warped California’s political talk, long marked by anxious narratives of comings and goings. California gazes at itself in the mirror and worries about its attractiveness: will they keep coming (or might they even leave)? In 1878, when Californians first dared to think about regulating and taxing the railroads, opponents warned that, if such measures passed, “we should be shunned by all the world. The emigrant would avoid us. Capital would keep away from us.”4 In that tradition, the Sacramento Bee in 2009 breathlessly reported that, from 2004 through 2007, 275,000 people left California for “the old Dust Bowl states of Oklahoma and Texas,” twice as many as went the other way.5 Legislative Republicans held a 2009 hearing in Reno to showcase former California business owners who said they had been driven to Nevada by a hostile business climate. In worse economic shape than California, Nevada was no doubt grateful for the free publicity.

Yet even while doubting its own charms, California has regularly worried that, in the words of the infamous Pete Wilson gubernatorial campaign ad of 1994, with its shadowy images of unauthorized immigrants dashing through traffic at the border, “They keep coming.” In his famous 1868 essay “What the Railroad Will Bring Us,” Henry George weighed the price of opening California to the world: “Would we esteem ourselves gainers if New York, ruled and robbed by thieves, loafers and brothelkeepers; nursing a race of savages fiercer and meaner than any who ever shrieked a war-whoop on the plains; could be set down on our bay tomorrow?”6 During the Depression, the Los Angeles police chief sent 125 cops to the Oregon and Arizona borders to set up a “bum blockade” to keep out the “indigent influx.” The Chamber of Commerce wrung its hands over the “horde of undesirables” migrating to the state: “200,000 are here—more keep coming—they’ll soon be voters—what can we do?”7 Throw in a reference to “illegals” and “anchor babies” and you have a ready-made tweet fit for any conservative Twitter stream.

These familiar narratives belong to a California that no longer exists. The state’s population still grows by more than 400,000 new residents each year. But net migration from other states and from overseas, once the main source of California’s growth, now accounts for less than one quarter of new residents (an average of about 102,000 in the first decade of this century; twenty years ago, in the late eighties, annual net migration topped out at about 370,000). Today most new Californians arrive by way of the maternity ward. The vast majority of the annual increase comes from what demographers call “natural increase,” the difference between births and deaths, a figure that has averaged more than 320,000 in recent years.8

As a “magnet” for people across the country, California now ranks in the bottom half of states.9 And its percentage of migrants—people from both other states and other countries—has declined. In 1970 some 76.5 percent of California adults over the age of 25 were from somewhere else; in 2007 the percentage had declined to 63.5 percent. This statistic, called “lifetime migration,” is one measure of a state’s ability to attract and retain outsiders. The only state to see a greater decline in its percentage of migrants over the past four decades? Michigan.10

If California is less attractive to migrants, it maintains a stronger hold than ever over its natives. Only half of American adults over the age of 25 resided in their state of birth in 2007. But two-thirds of California natives live in California. This loyalty is particularly strong among California’s native-born Latinos and Asians, more than 80 percent of whom remain residents of the state. Only four other states—Georgia, North Carolina, texas, and Wisconsin—can boast of greater loyalty among their native born.11

If these trends hold, by the year 2040 a majority of California’s middle-aged citizens will be native to the state. Or, as the demographer Dowell Myers has written, California is in the midst of a “surprising transformation” from “a migration magnet that supplies its needs from outside the state to a more self-contained society that depends on its present members. We have become a land of settled and increasingly committed residents who share a future together.”12 Today’s teenagers and young adults will form California’s first homegrown majority.

This new California is thus more Californian—and more a place apart. This sort of place won’t be saved by the arrival of outsiders and the growth they spark. It will need to do a better job of educating its own. It will have to build its own new businesses. And it will need to be a place governed well enough to retain its children, so that they become employers and parents and taxpayers.

California must find some way to govern itself, because, for the first time, Californians must save themselves.

THE NEW REFORMERS

At the end of the first decade of the twenty-first century, Californians of all stripes were proposing schemes that, they said, would save the state. Leading labor unions and Internet-based progressive groups were organizing ballot initiative campaigns to overturn various limits on tax increases. Businesses were planning measures to undermine those unions’ ability to spend politically, and to limit public-employee pensions. Right-wing populists thought that busting the weak if full-time state legislature back to part-time status would prove an elixir for the state’s woes.

The riskiest attempt—at once the most promising and the most perilous—came from the Bay Area Council, a policy group backed by businesses such as Google. The council suggested that the state’s operating system needed a complete rewrite. In a hastily drafted op-ed for the San Francisco Chronicle, the council’s president, Jim Wunderman, proposed that a constitutional convention be called for that purpose. But many of these businesses, concerned about the many unknowns in such an ambitious enterprise, declined to give money to ballot initiatives to call such a convention, and the effort was put on hold in February 2010.

The legislature, concerned about all these efforts, convened its own joint committee, the Assembly and Senate Select Committee on Improving State Government, with the goal of holding off the efforts of others by coming up with a few reforms of its own. More than [image: dollar]16 million was committed to a new group called California Forward, a combined project of some of California’s wealthiest foundations to produce a series of initiatives for reforming the budget process, elections, and local government.13

As this book went to press, it was far from clear whether any of these dozens of proposals would bear fruit. But the attempt—indeed all the reform proposals—had one salutary benefit: the question had been called. How can California cure itself?

NEEDED: A GREAT UNWINDING

Curing California will require more than weak reform medicine administered to address only symptoms. Instead, we must accept the extraterrestrial’s diagnosis of systemic failure.

The three conflicting systems must be integrated into one system that is responsive to democratic votes and makes clear who is responsible when things go wrong. The state’s single-member, winner-take-all legislative elections must be replaced with votes that provide responsibility and real choice to all citizens. The consensus-based, supermajority-mad rules for making budget and tax decisions must fall in favor of a system that allows for risk-taking, prompt governance, and democratic decision-making in a polarized age. The state’s initiative process must be redesigned as a tool to put direct and democratic pressure on elected officials, rather than as a method for circumventing them recklessly.

The whole system must be rethought with an eye to the sheer scale of California, a place grown too large and too various to be successfully governed from the top. Democracy and accountability would be the buzzwords. Windows must be opened so Californians can see in, peer out, and keep an eye on each other. This will require a Great Unwinding of old rules.

In place of a system in which we clamp shackles on a legislature we do not believe to accurately represent our views, and then grow furious at the inevitable gridlock, our Tocqueville would tell us to substitute a system that makes our government more representative and responsive, so the shackles are no longer needed.

Such a new state government would not by itself cure California’s worst problems, of education and health care and the economy and prisons and water. But it would fix the worst thing about the worst problems. It would give the state’s next generation of improvisers, a homegrown generation at that, enough medicine to have a fighting chance.


2

HISTORY
AND THE CONSTITUTION

The end of the decade was a rotten time in California. Speculative bubbles in real estate and investment had burst. The public had lost confidence in the banks. No one could remember the last time unemployment had been so high in the state. California’s infrastructure didn’t match the needs of its population. Its prisons were overcrowded. A severe drought was drying up farmers’ fields.

This was not the first decade of the twenty-first century but the second half of the nineteenth. It was the morning of March 3, 1879. The 135 men who gathered in the Assembly chamber, inside the state capitol in Sacramento, hailed from a dozen different professions and six different political parties. They had been divided throughout the convention by ideology and geography. On this morning, however, they were united—by the desire to go home. As delegates to California’s second constitutional convention, they had agreed to receive pay only for 100 days. This would be day 127 of convention meetings.

Since gathering the previous fall, the delegates had suggested more than five hundred amendments in open session. They had labored over each article of a new constitution in dozens of different committees. But their work had only this morning been assembled into a single document. None of them had reviewed the entire constitution from beginning to end.

The secretary of the convention began to read the delegates’ work back to them. The constitution they had approved was long: it ran to twenty-two articles and had hundreds of new, complicated provisions. After a few minutes of listening, the delegates grew restless. They did not want to sit still for a reading that could take most of the day. A motion was made to suspend the reading. It carried overwhelmingly.

Moments later, the delegates voted to adopt the constitution, unread, by a count of 120 to 15. The delegates exchanged farewell gifts, mostly treasured works of literature. James E. Murphy, a delegate from Del Norte County, made an unkind joke about President Rutherford B. Hayes, who had taken office after an election few thought he had honestly won. With that, the convention—California’s second and, to date, its last—was over. The delegates were on their way home by lunchtime.1

FIVE WAVES OF CONSTITUTIONAL CHANGE

Such is the history of California’s government and constitution. Changes are made, often rapidly and haphazardly, occasioned by spasms of popular anger at the status quo. These amendments often have the quality of hurried improvisations, and they aren’t subjected to much scrutiny. The state’s would-be reformers rarely have bothered to check their work. And so it isn’t long before the reform fails, the popular anger spasms, and another wave of changes comes.

Five such waves have crashed onto California’s shores.

First came the hastily scribbled original constitution, drafted at a rogue gathering convened by the military on behalf of a state the U.S. government had failed to recognize. Second were the three decades of failed attempts to put meat on the bones of that first constitution, culminating in the 1878–79 convention, perhaps the greatest civic disaster in the history of a state with a talent for disaster. Third were the sixty years of amendments, more than three hundred of them, nearly all aimed at remedying the consequences, intended and not, of the 1879 disaster. After a break for the Second World War, fourth came the attempt to edit out the worst of those amendments and turn California’s amateur government into a professional one. California is now in its fifth wave, a breaker that took off in the 1970s and has still not crested: a tsunami of ballot initiatives that, in the name of putting the fear of public anger in California’s professional politicians, threatens the whole enterprise.

Wave following wave. New mess built upon old mess. One disaster toppling the previous disaster. This is California’s governing history. The state has changed its system by most of the known methods—at the direction of military authority, by convention, by special commission, by legislative action, by popular vote. Since the 1879 delegates fled Sacramento without bothering to check their work, the constitution has been amended more than five hundred times.

In 1949, when the state was celebrating its centennial, the journalist and lawyer Carey McWilliams focused one chapter of his classic book, California: The Great Exception, on the state’s penchant for seeking “perilous remedies for present evils.” McWilliams’s main example? The 1878–79 state constitutional convention.

McWilliams concluded that it was nearly impossible to set timeless rules for a state that grew so fast and so unpredictably. The government of such a place was fated always to be failing, to be running behind. “California, the giant adolescent, has been outgrowing its governmental clothes, now, for a hundred years,” McWilliams wrote. “The first state constitution was itself an improvisation; and, from that time to the present, governmental services have lagged far behind population growth. Other states have gone through this phase too, but California has never emerged from it.”2

California would become a great state anyway. It would rarely have a great government.

A ROGUE GATHERING: MAKING THE FIRST CONSTITUTION

At first, California had no government at all. In the early days of the Gold Rush, Peter Burnett, who would become the state’s first governor, described the predicament: “We have here in our midst a mixed mass of human beings from every part of the wide earth, of different habits, manners, customs and options, all, however, impelled onward by the same feverish desire of fortune-making. But, perfectly anomalous as may be the state of our population, the state of our government is still more unprecedented and alarming. We are in fact without government—a commercial, civilized and wealthy people, without law, order, or system.”3

California at the time operated under laws that had first been drawn up by Spain and administered by that country’s military and the Catholic Church. California’s system, with three branches of government that gave special power to mayor-judges known as alcaldes, also was a product of the Mexican constitution drafted a decade earlier, in 1837. A visitor to California—in the rare moment when such a person paused long enough from gold mining to ask exactly who was in charge—would have been told: everyone, and no one. It is a measure of the steadiness of California’s unsteady personality that the same answer is given to that question today.

In 1848, General Bennett C. Riley, the seventh and last military governor of California, knew that he was not in charge. Congress, consumed by the fight over slavery, was no help. It could not decide on a course for California. So Riley, citing no law and no authority because there was none in such matters, called a convention to figure out what to do. He suggested that some sort of civilian government be drawn up, based on Mexican law.

Ten delegates showed up on Saturday, September 1, 1849, at Colton Hall in Monterey. By the following Monday, twenty-eight delegates were present. Forty-eight people, elected to represent the state’s regions, would eventually take part. They were strangers to each other, and in many cases to California. Twelve had been in the state one year or less. Only seven delegates, all Mexicans, had been born in the state. Of these seven, only two spoke English. The original preamble to the new constitution was drafted in Spanish. More than half of the delegates were younger than 40. The oldest was 53. Records say there were fourteen lawyers, eleven farmers, and seven merchants, but at that moment, most of these men were miners, having abandoned their homes and professions to seek their fortunes.

With so little shared history and no existing rivalries, they made decisions quickly and easily. They voted to form a constitution for a state, presuming that the United States would have to let the gold country in sooner or later. They voted overwhelmingly to bar slavery in the new state. They borrowed liberally from a copy of the constitution of Iowa, because it was one of the most recently drafted state constitutions, and also one of the shortest.4 They argued for a while about the eastern boundary of the state (some wanted to include Mexican lands that are today part of Nevada and Utah) before placing the state line a little east of the Sierra Nevada.5

The constitution they wrote was a strange, short, and weak document. It established the basic governmental structure of California: a legislature divided into two houses; an executive branch with power divided up among several elected officials, including an attorney general, a lieutenant governor, and a superintendent of public instruction. It put limits on what the executive branch could do and on how much the legislature could borrow, but neglected to spell out either branch’s affirmative duties. Many of its most specific provisions were quickly a dead letter. The constitution declared San Jose “the permanent seat of Government.” The constitution said that anyone who participated in duels couldn’t hold office or vote, a provision that, if enforced, would have disqualified several of the state’s early leaders.

The first California constitution’s greatest virtue was that it existed at all. The convention had declared California a state, without probation or conditions, even though Congress had made no decision on the subject. (California even sent two senators to Washington before statehood.) Much of the country thought this presumptuous. President Zachary Taylor Complained that California’s self-prescribed admission to the union was “irregular.”

Glorious as it was to see the people seize power, the new state constitution’s serious defects soon became clear. The 1849 convention had failed to design a regime for taxation and government services. A convention subcommittee acknowledged the absence of government services—“We are without public building, Court Houses, jails, roads, bridges, or any internal improvement”—but said it was simply too difficult to collect enough taxes to hire people to collect more taxes. “The smallest amount of taxes, that would justify the appointment of an assessor and collector, would be oppressive to these people already reduced to poverty and . . . In the more recently populated districts, the vast majority of the people have no property to be taxed except the gold they took of the earth and which would be difficult if not impracticable to ready taxation.”6 The committee recommended that the state figure out how to pay for itself sometime later. Maybe the federal government would help.

This was a recipe for disaster—and an early demonstration of the “something for nothing” political culture that would be a constant burden to California. The constitution had provided no clear limits on government spending, on legislative salaries, or on the sale of state property. Governors quickly took to abusing their unlimited pardoning power. Not five years into its history as a state, California’s government was broke. “The scoundrels are in power, and they have wrecked the country,” Hinton Helper wrote in an early anti-California screed in 1855, after having spent three years reporting on the state. “Today the State is lawless, penniless and powerless.”7

The constitution, it was decided, was to blame. The legislature proposed calling a second convention three times—in 1859 and 1860, and then again in 1873. Each time, more people voted for a convention than against. But the constitution required that a call for a new convention win a majority of all votes cast, and too many people simply left their ballots blank. Finally, in the midst of another financial panic in 1877, the question of a convention was posed again and the people said yes.

THE GREATEST CIVIC DISASTER—THE CONVENTION OF 1878–79

The men who gathered at the state capitol in September 1878 were not strangers. They were political rivals. The convention had been advanced by a new organization, the Workingmen’s Party, based in San Francisco’s growing labor movement. The Workingmen were known as “Kearneyites” because of their leader Denis Kearney, an ex-vigilante who called publicly for “a little judicious hanging” of millionaires and adopted the charming anti-immigrant slogan “The Chinese Must Go!” A demand for anti-Chinese laws was part of a Kearneyite platform that included the eight-hour day, the direct election of U.S. senators, and state regulation of banks.

The rise of the Kearneyites had stirred both parties to combine forces to block them at the convention. Democrats and Republicans, through a joint slate known as the “nonpartisans,” had won election to 78 of the 152 original delegate positions. The Kearneyites managed to win fifty-one seats. From its very first day, when nonpartisans loudly objected to the presence of the California governor, who was a member of the Workingmen, the convention was a bitter struggle between the parties.

“There are many distinguished men in this Convention who are more or less warped by party prejudices,” said Workingmen’s Party delegate Dennis W. Herrington, a lawyer from Santa Clara, during debate over electing a president of the convention. “And I don’t pretend that I am wholly devoid of party prejudice, and I admit . . . That I have some party feeling, as far as my own party measures are concerned, that would affect the Constitution.”8

The rules of the convention opened the door to prejudices of all kinds. Small subcommittees of the convention, often dominated by men of similar viewpoints, met to draft the actual language of the new constitution. And each delegate was permitted to propose at least two amendments without interference.

Several of these proposals involved taxes. One hotly debated amendment—a century before the passage of Proposition 13, the famous tax-limitation ballot initiative—would have limited property taxes to no more than forty cents on each hundred dollars in value. But it was defeated by the sound argument of nonpartisan delegate and Sacramento lawyer Henry Edgerton, that property taxes were needed to fund schools and that “it is dangerous to place such matters in a constitution” given that public needs and private wealth can change so quickly.9

The nonpartisans, in the manner of California good government advocates before and since, favored high-minded amendments, among them a proposal to bar from office anyone who was so vulgar as to seek said office in any way. The Kearneyites feverishly pushed anti-Chinese restrictions, including one amendment prohibiting Chinese from catching fish, “by hook or net.” Peter Joyce, a Kearneyite furniture dealer from San Francisco, in a successful motion to establish an internal convention committee focused entirely on the Chinese, said: “It seems to me, Mr. President, if there is any one thing more than another that deserves the consideration of this Convention, that subject is the Chinese subject.”10

As the delegates went about the work of drafting a new constitution, the convention quickly became a demonstration of a difficult fact of California political life that endures today: supermajorities are dangerous. The Kearneyites, being in the minority, lost contested votes on convention officers, which required only a simple majority. But on matters related to convention rules and the content of the constitution, approval of two-thirds of the delegates was required. The Kearneyites, by organizing themselves into a solid minority bloc of fifty-one votes, exploited this two-thirds rule to get their way on issue after issue. The Workingmen found they could win by simply opposing the nonpartisans (along with the dozen or so other delegates affiliated with a variety of parties) on every single vote until the majority of delegates surrendered to their particular demands.

The San Francisco Call, a newspaper that supported the nonpartisans, complained bitterly about this dynamic in its coverage of the convention: “The Workingmen’s Party had 51 solid votes on every question, being well organized. Thus, every day, two thirds of the convention are beaten by one third. . . . The small number wields for good or evil the destinies of the Convention.” When pressed on the floor of the convention about this tactic, the Kearneyites pretended they didn’t know what was going on. “When gentlemen talk about the minority in the convention,” said one Workingmen’s Party delegate, “i must confess that I do not know to whom that language is addressed.”11

The constitution that passed was widely described as a Kearneyite document. It had a few democratic advances. Ownership of property could no longer be a requirement for those who wanted to hold office. Appropriations could no longer be made to private enterprises. Local government was put on a firmer footing, with cities permitted to create their own charters. The courts were reorganized, eschewing the Mexican model and establishing the seven-member state supreme court Californians know today.

But the zeal of the Kearneyites also produced lasting damage to the document—and to the state. They codified their hatred of the Chinese in a whole article of the constitution that, in violation of the U.S. Constitution, prohibited the immigration of Chinese to the state and barred corporations from employing the Chinese. This constitutional provision was not only a racist abomination; it also created a problem for American foreign policy in the Far East for the next half-century.

But it was in matters of corporate regulation that the Workingmen most badly miscalculated. To check the power of the Southern Pacific Railroad, the state’s most important corporation, the new constitution established a powerful railroad commission. This body was easily captured by the Southern Pacific itself, through extensive use of bribes. In purpose, the railroad commission was turned on its head, becoming the railroad’s primary bureaucratic tool for dominating California’s government and raiding its treasury.

The new constitution delivered in March 1879—and narrowly approved by voters that May—proved to be a landmark, though not in a favorable way. Much of the next half-century of political reform efforts in California would be devoted to undoing its worst provisions.

A JURY THAT COULD NOT BE FIXED—SIXTY YEARS OF AMENDMENTS

The Progressive movement flourished throughout the western United States in the late nineteenth and early twentieth centuries. In California it was an unusually powerful and angry movement, intent on cleansing state government of the influence of the railroad and other baleful interests.

California’s Progressives were mostly entrepreneurs and professionals, men who had moved to the state to make a name, a fortune, or both. They distrusted both labor and corporations (at least corporations other than their own). They spoke in the name of “the people” but had little affection for the people’s pleasures; Progressives were just as easily to be found at the meeting of the Anti-Saloon League, the Anti-Race Track Gambling League, or the Sunday Rest League as at the Lincoln-Roosevelt League, their statewide organization. Operating outside party structures, they were adept at using the burgeoning newspapers of the state, where some of the most prominent of them were owners or editors, to advance their crusades and build up their candidates. As George Mowry described them in his classic history, California’s Progressives took an unusually strong interest in science and pseudo-science, including eugenics and the newly emerging field of public opinion research. Public opinion, the California progressive journalist Lincoln Steffens famously said, was a “jury that could not be fixed.”12

In that spirit, the Progressives, who saw their ideas routinely blocked in the legislature, seized on the Swiss innovation of direct democracy as central to reforming California. They won victory first in 1903 in Los Angeles, which adopted the initiative (popular votes on creating new laws), referendum (popular votes to reverse legislative acts), and recall (popular votes to remove elected officials mid-term). But in San Francisco, the state’s largest town, the Progressives were stymied until the disastrous earthquake and fire of 1906 destroyed the city. No longer willing to tolerate rampant bribery, prominent San Franciscans launched prosecutions of the city’s bosses—Mayor Eugene Schmitz and labor leader Abe Ruef. Those prosecutions, known as the graft trials, galvanized the Progressive movement. Nodding to popular anger, the railroad-bought Democratic and Republican parties agreed to let voters pick their nominees for statewide offices in 1910 through a direct primary.

Sensing an opening, the Progressives convinced a famous and flamboyant graft-trials prosecutor, Hiram Johnson, who had never before run for office, to seek the Republican nomination for governor. He was a risky choice. A volatile man prone to black moods and even suicidal fantasies, he had exchanged blows with opposing lawyers in the courtroom and called for retributions against jurors if they were to let off the San Francisco labor boss Ruef. (The jury, thus threatened, voted to convict.) In a letter to a friend, Johnson confessed that he did not possess the right temperament for public office.13

Improbably, this novice would remake the state’s government and politics. A dynamic campaigner skilled at stirring crowds to anger (“Johnson’s surely as entertaining as a nickelodeon, and the people didn’t have to pay a cent,” one rival campaign manager told a San Francisco newspaper),14 Johnson beat the railroad machine candidates in the 1910 Republican primary, which was the real election in a GOP-dominated state. In his first months in office in 1911, Governor Johnson convinced the legislature to place twenty-three constitutional amendments on the ballot in an October special election.

Taken together, the amendments were as ambitious as the 1878–79 convention. Among these measures were women’s suffrage, the establishment of a workers’ compensation system, greater autonomy for cities and counties, and new standards for school textbooks and criminal appeals. A new railroad commission was established to replace the old corrupt one. But the three amendments that would contribute most to California’s governing system were the direct democratic tools: the initiative, the referendum, and the recall.

The main controversy involved applying the recall to judges, a provision that drew criticism from President Taft, among others. The establishment of the initiative process, which would quickly become central to the conduct of state politics and government, was the subject of almost no debate at all.

Twenty-two of the twenty-three measures won (a measure permitting public officials to ride for free on the railroads lost). The controversial recall received support from 77 percent of voters. The initiative process won 168,744 votes, with only 52,093 against, according to state records.

The success of the 1911 measures touched off a thirty-year public rewrite of the constitution. It started almost immediately. Three referendums and three initiatives qualified for the general election ballot in 1912. In 1914, Californians faced seventeen initiatives. (they voted no on all but five, establishing a pattern of rejecting most direct democratic measures that continues to this day. Proposals to abolish the poll tax, suspend prohibition laws, consolidate cities, regulate prize fights, and sell bonds for the University of California were the winners.) Watching how these tools were actually used soured some Progressives. Johnson himself lost a piece of legislation to the referendum.

“I am quite aware that this year the referendum has been put to some base uses,” Johnson told a Sacramento crowd during his 1914 reelection campaign. “I am aware too that the initiative may have been as you would have preferred it should not be used. But I beg you ever to remember that there may again come a time in our state when our old political masters would fasten upon us the old political yoke, and if that time ever again comes in the State of California, the most powerful weapons that you will have for your defense and the perpetuity of what you hold most dear politically, will be the initiative, the referendum and the recall. And so do not condemn a system fraught with such potential possibilities for you because in exceptional instances it may have been used in a fashion with which you disagree.”15

Johnson was less sanguine after eleven measures he backed—including a referendum on his top priority, making all state elections nonpartisan—were defeated badly in a 1915 special election. (“i am rather fearful that our people are sick of campaigns and probably sick of the campaigner,” he confided in a letter to a friend near the end of that unsuccessful campaign, “but I don’t know how else to arouse the interest necessary for success.”)16 But frequent defeat did not stop both legislators and the voters themselves from proposing hundreds of new amendments. Among these was an amendment, first suggested by state Controller Ray Riley when California faced a then-record [image: dollar]50 million budget deficit, to require a two-thirds vote to pass appropriations when spending grew by more than 5 percent from one two-year budget to the next. And so with little debate, the two-thirds supermajority was added to a ballot measure approved by voters in November 1933.17

By 1940, the 1879 document had been amended 343 times. It ran to more than 65,000 words. In effect, California had a new constitution, its third.

This new document required a government far larger and more complex. Authority was distributed among elected leaders, a large new civil service, and a growing maze of boards and commissions with unelected members. It was nearly impossible for one party or boss to dominate in such a system. It was not easy to govern either. And it would become harder and harder for voters to know whom to hold responsible for problems. Interest groups were already busy using the initiative to protect their pet projects and resist democratic accountability. As V.O. Key and Winston Crouch wrote in 1938 for their study The Initiative and Referendum in California, “the groups using the initiative have not differed from the organizations lobbying before the legislature . . . representing interests—commercial, industrial, financial, reform, religious, political.”18

For all its profound advances, the new Progressive system launched in 1911 also made the state’s politics bigger and louder. Debates on big issues played out in the context not of legislative debate but of campaigns. Since ballot initiatives were rarely a product of one particular party or politician, the campaigns could not rely on party managers. So the new constitution helped launch a new class of professional campaign managers. Together, these pros became a permanent and powerful force in the state’s governing system, building and preserving a political culture that, in the Progressive tradition, revered public opinion, loathed partisanship and ideology, and encouraged as many campaigns as possible. The San Diego Union, worried about direct democracy in 1911, editorialized: “California appears doomed to be continually in the throes of politics. As soon as one election is over, long-range campaigning for the next one will begin. This sort of political endless chain is not alluring.” the newspaper was right. But this is the same political culture that prevails in California today.

The political class also made winning, not ideas, its priority, and thus produced a cynical kind of politics that traded in ugliness. Johnson himself made a point of identifying an enemy in each of his campaigns, whether that enemy was the railroad or the unions or, in too many cases, Asian immigrants. As governor, Johnson signed an act barring “aliens” from owning land in the state—despite a personal appeal from the U.S. secretary of state. Voters, via ballot initiative, later tightened these restrictions. Tellingly, one of the few parts of the 1879 constitution not substantially altered during this era was the anti-Chinese article. “in many respects, Johnsonism resembled Kearneyism,” Carey McWilliams would write in 1949, “but Johnson was an abler and far more intelligent demagogue than Kearney.”19

This was a governing system built on contempt—contempt for the dirty side of political deal-making, contempt for power, contempt for politics and politicians, and ultimately contempt for racial and ethnic minorities. Johnson, in thirty-five years of campaigns (he would leave the governorship in 1916 for a U.S. Senate seat he held until his death in 1945), never stopped claiming, as he did in his first race in 1910: “i am not a politician, so I am not trying to pose as one. And that is one reason why I expect to be elected governor. I think, and the people seem to think, that California has been ruled long enough by politicians.”20 one hundred years later, California’s politicians are still running for office by saying that politicians have ruled too long.

THE MID-SIXTIES REVISION—FROM AMATEURS TO PROFESSIONALS

World War II and the postwar period brought change and turmoil to California, but the state constitution remained relatively untouched. It had already been touched enough. California’s governing document was the second longest state constitution, after Alabama’s. Changing such a monstrosity seemed like too much trouble. “since 1879, of course,” McWilliams wrote in 1949, “all the powerful organizations have gotten their particular pet schemes, their ‘sacred cows,’ written into the state constitution; so that the adoption of a new state constitution presents a well-nigh insoluble political problem.”21

Nevertheless, as the state’s population and economy grew by leaps and bounds, elites sought to prune California’s document and its governing system. A few pieces of the constitution were deleted in a 1949 special election called by Governor Earl Warren. More editing was needed, but the constitution at the time permitted only amendments, not a revision, without a convention. So in 1962, the legislature asked voters to amend the constitution to permit lawmakers to draft revisions and submit them to the people. The legislative measure, Proposition 7, passed in November of that year. The following year, the legislature—declaring that the constitution had grown “to be bad in form, inconsistent in many respects, filled with unnecessary detail, and replete with matter which might more properly be contained in the statutory law of the state”22—established the California Constitution Revision Commission.

Composed of sixty volunteer citizen members and six legislators (as well as sixteen ex-officio legislative members), the revision commission focused mainly on removing nonfundamental parts of the constitution and converting them to statutes. Barry Keene, a member of the commission, would recall his clear instructions from legislative leaders: “Avoid anything that steps on important political issues.”23 in all, about 16,000 words were deleted from the document, and seven articles of the documents were substantially revised. Voters approved the revisions in 1966 overwhelmingly, with both candidates for governor—Democratic incumbent Pat Brown and the eventual Republican victor, Ronald Reagan—in support. (Voters would approve further deletions and some technical changes, particularly in rules on local government, in 1970 and 1974.)

Uncontroversial at the time, these changes later would fuel a backlash. The revisions were driven by two contradictory impulses: creating a more professional government while at the same time granting more power to amateurs, mostly through the initiative process.

In the name of creating a more professional legislative branch, the revision commission permitted the legislature, which had been limited to 120-day sessions, to meet full-time. The commission also lifted a requirement that had restricted budget sessions to every other year. The revision mandated new conflict-of-interest statutes; among those produced were restrictions on legislators’ expenses and retirement benefits. And the revised constitution permitted the legislature to set its own compensation, provided that increases were no more than 5 percent.

In the name of amateurism, the revision commission opened up the initiative process, slightly, but in ways that would prove profound. The commission formally removed the legislature from having any role in initiatives by deleting the “indirect initiative,” a little-used provision that had permitted initiative sponsors to offer their initiatives to the legislature first for action. More seriously, the commission eased the qualifying standards for initiatives that merely changed statutes (as opposed to initiatives that changed the constitution). Previously, initiative sponsors had had to collect a number of valid signatures equal to 8 percent of the number of people who had voted in the most recent gubernatorial election. After the revision, initiative statutes required only 5 percent of gubernatorial voters.

“This was done,” explained Orange County Superior Court Judge Bruce W. Sumner, who chaired the commission, “to encourage persons wishing to sponsor initiative petitions to use the initiative statute, thus protecting the Constitution from addition of unnecessary detail.”24 This proved to be a crucial and timely change, though hardly in the way Sumner intended.

The lower standard for initiative statutes would trigger a new wave of initiatives after the relatively empty ballots of the early postwar. In the entire 1940s, just nineteen initiatives were presented to the voters. In the 1950s, only ten initiatives were presented. The 1960s saw nine. What caused the decline? Some surveys of the time suggested that direct democracy had been discredited among a war-scarred generation by the plebiscites of dictators like Hitler, Stalin, and Nasser. California’s desire for direct action also may have been tempered by three popular governors: Earl Warren, Goodwin Knight, and Pat Brown.

But a more important barrier to using the initiative, referendum, or recall was the huge surge in the state’s population. The standards for qualifying measures for the ballot were based on percentages. A number of signatures equal to 5 percent of the voters in the most recent gubernatorial election was required for a referendum, 8 percent for an initiative, 12 percent for a recall. Before 1940, the state’s population had been less than 7 million, and a measure could qualify with as few as 100,000 signatures. By 1970, California had more than 20 million residents. As a result, qualifying an initiative required getting more than half a million signatures—a considerably more complicated and expensive task.

The easing of constitutional requirements for initiatives was quickly followed by legislative and judicial actions that made life easier for initiatives’ sponsors. In 1968, two years after voters approved the constitutional revision, the legislature permitted initiatives to appear on the ballot in primary elections; previously, initiatives had been limited to general elections. In 1979 the California Supreme Court ruled that malls are the functional equivalent of town squares, a decision that opened up shopping centers to circulators of initiative petitions and made signature gathering faster and cheaper. The legislature also ended the onerous “precincting” requirement for initiatives. This law had mandated that voters list their exact precinct number next to their signature on initiative petitions. Since few voters could recite their precincts, signature gatherers had to take the extra, time-consuming step of visiting county clerks’ offices, looking up the precinct number of each signer, and filling in the numbers by hand. Ending precincting saved signature gatherers a step.

The easing of restrictions on signature gathering coincided with a bit of innovation. Ed Koupal, a failed bar owner from a Sacramento suburb who sponsored various environmental initiatives in the 1970s, invented the “table method” for gathering signatures. He discovered that petition circulators could produce huge volumes of signatures—eighty signatures an hour became the standard—by working in pairs outside a store. One would sit at a table near the entrance with the petition, while the other approached shoppers with a clipboard. Koupal urged his circulators not to waste time talking with people about the issue raised by an initiative. “Don’t debate or argue!” Koupal said. “Why try to educate the world when you’re trying to get signatures?”25

The impact of Koupal’s advances, when combined with the newly deregulated signature market, would reshape state politics. In 1972, ten initiatives, on subjects from marijuana legalization to the death penalty, appeared on statewide ballots—a one-year total that surpassed the number of initiatives on the ballot in the previous decade.

The easing of restrictions on initiative petitions provided an opening for California’s small but growing movement of anti-tax conservatives. Before the process changed, leading anti-tax activists—including Los Angeles County assessor Phil Watson, Sacramento real estate salesman Paul Gann, and Howard Jarvis, the leader of an association of Southern California apartment building owners—struggled to qualify measures for the ballot. But in late 1977, Watson prodded Jarvis and Gann to combine forces.

The initiative they drafted was ambitious. It proposed to cap property taxes at 1 percent of a property’s market value. Absent a sale or major remodeling, the assessed market value of a property could not increase more than 2 percent a year. And while California since 1935 had required a two-thirds vote for the legislature to pass a budget, the initiative extended that two-thirds supermajority rule to any increase in state tax revenue.

Working under the new initiative rules, Jarvis and Gann would easily qualify their initiative, which drew the unlucky number 13. During the campaign, when Jarvis was asked whether a ballot initiative was the best way to make such dramatic changes in California taxes and government, he would reply: “Better government by the masses than government by the asses!”

Proposition 13 would be tested repeatedly over the next thirty years, as voters and lawmakers crafted a post–Prop 13 California in a flurry of initiatives and amendments. This new and ongoing rewrite of the state’s governing system—the fifth such wave, after the improvised constitution of 1849, the messy Kearneyite rewrite of 1879, the Progressive amendments of the early twentieth century, and the constitutional revision of the 1960s—would prove no more successful than its predecessors.
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