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[image: ]ou can’t avoid death or taxes.

But by carefully drafting your will and medical directives, and by having clear discussions with your family, you can reduce the chances that your relatives will squabble over your medical care or your heirlooms. And while few people are subject to the federal estate tax under the recently passed tax law, if you’re one of them, you can use strategies such as trusts, life insurance and philanthropy to vastly reduce the amount of money that goes to the tax man and increase what goes to your heirs or to the causes you believe in.

In The Wall Street Journal Complete Estate-Planning Guidebook I’ll take you through the estate-planning process, step-by-step—from helping you figure out your planning goals (benefiting your children? minimizing estate taxes? caring for Fido?) to helping you divvy up your family’s silver so your kids don’t fight over it.

The book is structured around the main estate-planning tools you will likely encounter: wills, trusts, life insurance, guardianship papers, advance medical directives (which spell out your wishes in case you become severely incapacitated) and power-of-attorney documents (which grant another person the power to make decisions about your medical care or finances when you cannot). I’ll also help you decode the technical jargon that estate planners often use, so you feel comfortable discussing QTIPs and QPRTs when you sit down with your lawyer.

Some situations require more complicated planning, so in special sections throughout the book, called “A Deeper Look,” I’ll talk about how to handle your estate if you’re single, are in an unmarried or same-sex relationship, are in a remarriage or have a family member who is disabled or has special needs and you serve as a family caregiver. I’ll also address the growing “asset protection” industry, which seeks to shield estates from the hands of creditors or divorcing spouses. And since many of us are pet owners, I’ll discuss how to plan for our furry friends.

In the first chapter, “Getting Started,” I’ll cover key steps you should take before you and your lawyer draft your will, trust and other documents. Here, I will help you figure out your estate-planning goals, show you how to take stock of your possessions and provide strategies for talking these ideas over with your family. This chapter also offers guidance on how to choose a lawyer and other estate advisers. Clarifying your estate-planning objectives and discussing them with your family will likely save you money and time—and minimize arguments—in the long run. I’ll also provide information here about key estate-planning steps to take at different stages in your life.

In Chapter Two, “Death and Taxes,” I’ll explain how estate, gift and generation-skipping taxes work and introduce some strategies to help minimize them. Under current law, these taxes affect just a small number of people, but it’s still important to understand how they work.

In Chapter Three, “Wills,” you’ll learn why a will is the centerpiece of most estate plans and I’ll go over some strategies to ensure that your money and belongings are left in the way that you choose. I’ll discuss how to choose an executor and I’ll explain the responsibilities of the role. I’ll also go over when it may make sense to say no to an inheritance. I’ll talk about how some estate plans may be equitable but not necessarily equal—and I’ll offer some ideas about how to balance out bequests and gifts to heirs who may have very different economic and family circumstances.

While a will is an essential part of any estate plan, not all of your assets are governed by the terms of your will. In Chapter Four, “Probate and Ways to Avoid It,” I’ll explain how some key assets—including retirement plans, insurance policies, certain jointly owned property and some trusts—don’t pass through wills and aren’t subject to the legal process of probate. (Probate is a time-consuming court procedure that divides up your property as directed by your will.) I’ll help you make sure your property goes to your intended heirs. I’ll also talk about how to pass on individual retirement accounts, or IRAs, which are subject to all sorts of complex rules.

In Chapter Five, “Trusts,” I’ll discuss how trusts work. Contrary to popular belief, you don’t need to be a Rockefeller to create a trust. In fact, many people without significant wealth use trusts for a variety of reasons, such as avoiding the hassles and expense of probate or providing for young children. You’ll learn about the pros and cons of naming a family member or a financial services firm as your trustee and how to choose the right place to set up your trust. This chapter also includes a detailed Trust Tip Sheet, which decodes the alphabet soup of trust lingo that you may hear from your lawyer. I’ll teach you how to structure trusts for minor children and spouses, how to create tax-saving trusts and how to pass on your house to heirs through a trust. In a special section in this chapter, “A Deeper Look,” I’ll show how to use trusts and other tactics to protect your assets from creditors and lawsuits.

In Chapter Six, “Life Insurance,” I’ll go over this valuable tool for providing for your family’s future. I’ll discuss the differences between term and permanent life insurance and how to best structure your life insurance policy to reduce estate taxes. And I’ll go over some basic insurance, tax and estate-planning strategies for passing on family businesses.

In Chapter Seven, “Philanthropy,” I’ll discuss charitable giving and how such generosity doesn’t just help important causes but also can help you reduce taxes and provide for your family members. I’ll talk about different ways to make charitable gifts, including direct bequests and charitable trusts, and I’ll explain the pros and cons of setting up your own charitable foundation.

In Chapter Eight, “Preparing for the Unthinkable,” I’ll discuss other key estate-planning documents you’ll need. These include papers naming a guardian for your children as well as powers of attorney for finances and health, crucial documents that name agents to make financial and medical decisions for you if you’re unable to do so yourself. In a special section in this chapter, “A Deeper Look,” I’ll cover planning for family members with special needs. I’ll also talk about making funeral and burial plans. And I’ll address how to plan for your pets’ care when you are not around.

In Chapter Nine, “Preserving Family Harmony,” I’ll go over some ways to help strengthen your estate plan to help prevent family feuds and challenges, especially when you’re no longer able to voice your wishes. Here, I’ll talk about feud defusers such as mediation, arbitration and no-contest clauses, which disinherit heirs if they protest your will. I’ll address some estate-planning strategies for people who are in remarriages and may have both children and stepchildren. I’ll give you ideas for dividing up personal property, such as jewelry and heirlooms, since tangible stuff with sentimental value often causes more rifts than cash does. In “A Deeper Look,” I’ll discuss an unusual but effective way to help keep family harmony: paying family members for their caregiving contributions if you or your spouse become incapacitated.

At this point you’ll have learned how to draw up your will, trust and other estate documents. Congratulations! But you’re not quite done yet. You still need to create a system for taking care of your estate plan over time. That’s where Chapter Ten, “Maintaining Your Plan,” comes in. I’ll go over the “care and feeding” of your estate plan—how to store it and when to update it, and the importance of keeping your plans flexible.

In short, this book should provide you with the information you need to ensure that when you’re gone, your hard-earned money goes where you want it to. That said, if your finances or family situation is unusually complex or your spouse or heirs are not U.S. citizens, I highly recommend also getting tailor-made legal and tax advice from qualified advisers who specialize in estate planning.

The more you plan ahead, the lower the chances of divisive family brawls and surprise tax bills. What’s more, when you educate yourself about estate planning, you can reduce the number of expensive hours you spend with your lawyer and avoid sketchy tax shelters and other shams.

As you work through The Wall Street Journal Complete Estate-Planning Guidebook, rest assured that although you can’t evade death or taxes, you can create an estate plan that will make both a whole lot easier for your loved ones. Your family will thank you for it.
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WHY PLAN AHEAD?

[image: ]ery few people want to think about their estate plan. Doing so means mulling over scary events in the future, such as death and incapacity, plus it can involve awkward conversations with family members.

But trust me, it’s worth going through the psychological discomfort, time, expense and hassle of drawing up a will and other estate-planning documents. Why?

First off, writing a will and a detailed estate plan means that you’re in control over how your property passes to your heirs or to charity when you’re not around.

Without a will or other advance planning, your estate is what is called “intestate,” which means that your property will be handled according to state law, rather than your wishes. Typically, if you die without an estate plan, your property will first go to your spouse, then to your children, then to their descendants, depending on your particular state’s laws. (See www.mystatewill.com to find out what happens to your assets in your state if you die without a will.) Without an estate plan, you have little say over how much goes to whom and little control over which items go to loved ones or charities you may want to support.


ESTATE-PLANNING ESSENTIALS

These are the key documents you should have in your estate plan, at a minimum. These should be up to date and reflect your current family and financial situation:


• Will, which outlines how your property is distributed to heirs

• Power of attorney for finances, naming someone to manage your financial affairs if you can’t

• Power of attorney for health care, naming someone to manage health care decisions if you can’t

• Living will, which outlines your end-of-life and disability preferences

• Guardianship designation, naming someone to raise your children if you pass away or become severely incapacitated

• Completed beneficiary designation forms for your retirement plans



What about a trust? As we’ll discuss in Chapter Five, there are many different types of trusts, applicable to many different situations. For instance, a revocable living trust, intended for probate avoidance or property management, may be appropriate for you depending on where you live. Or another type of trust may be right if you expect to have a taxable estate or if you have young children. Trusts are fantastic tools, but they aren’t always appropriate for everyone.



It’s especially important to have a will if you want to leave assets to an unmarried partner, as I’ll discuss further in “A Deeper Look,” at the end of this chapter. Even if you’ve been together for years and live together, state law could dictate that your partner gets nothing, and he or she could even lose your shared home.

There are tax issues to consider as well. A small number of extremely wealthy families have estates that are subject to the federal estate tax, which can mean handing back more than a third of your cash to Uncle Sam at death. (I’ll talk more about the estate tax in the next chapter.) If you’re one of them, not to worry: there are a number of smart strategies, including using special trusts, life insurance and charitable donations, that can minimize this tax or eliminate it altogether and maximize what you are able to pass on to the people and causes that are important to you.

Planning your estate goes beyond just writing up a will or trust, however. It also means having arrangements in place so that someone can make medical and financial decisions on your behalf, in the way that you would like, if you are unable to do so someday. And it means naming someone to serve as a guardian for your children if you are unable to care for them.

The biggest mistake many people make is waiting too long before making all these kinds of decisions. Often families don’t think about drafting medical instructions until a loved one is in the hospital and they face questions about medical care. Or a family may go through fractious court proceedings to name a guardian for an incapacitated parent because that parent failed to leave instructions in the case of severe disability.

It’s far better to plan ahead. And it’s never too early to start. Even if you’re in your 20s or 30s, it’s simply irresponsible not to have an estate plan, especially if you have children.

Believe me, planning your estate ahead of time will mean peace of mind for you and your loved ones. But before you get started, you need to figure out exactly what your estate-planning goals are.

FIGURING OUT YOUR GOALS

Before heading down to the law office to have the attorneys write up a will, you need to figure out what your estate-planning goals are. Clarifying your main objectives ahead of time will save you time and money when you meet with your estate-planning advisers.

Among the many questions to consider:


• Do you want to leave money to family members?

• Are there other heirs you want to benefit?

• Do you want each child or heir to inherit equal amounts or do you want to vary the amounts depending on their family or economic situations?

• Do you have sufficient funds for your retirement?

• Do you want to make charitable bequests?

• Exactly what is the extent of your assets and your liabilities?

• Do you expect to have a taxable estate?

• Who would you want to be a guardian of your minor children?

• Who would you want to handle your financial affairs if you become incapacitated?

• Who would you want to handle your medical affairs if you become incapacitated?

• Who would you want to be the executor of your estate or the trustee of any trusts you set up?

• Do you want to leave specific objects or heirlooms to particular loved ones?

• Do you have specific wishes for your end-of-life care or if you become severely incapacitated?

• How should you best store and organize your estate-planning, financial and medical documents?

• How do your life insurance policies and retirement plans fit in with your estate plan?

• Are there other advisers you should consult?

• How can you best communicate your estate-planning wishes to your family?



Ask yourself what special concerns you may have:


• Do you or family members have any disabilities, chronic illnesses or other special needs?

• Are you remarried but have children from a previous relationship for whom you wish to provide?

• Are you in a contentious relationship with children or other family members?

• Do you want to disinherit anyone?

• Do you have pets you want to ensure are in good hands?

• Are you single or in an unmarried or same-sex relationship?

• Do you face decisions about how to pass on a family business?

• Are your spouse, children or parents not U.S. citizens?

• Do you or other family members have devout religious beliefs that may affect estate planning?



Write down the answers to each of these questions, as well as any special issues your estate plan needs to address, and bring this with you when you meet with your lawyer or estate planner. Many lawyers will also ask you to fill out forms before you meet with them, and the forms typically have questions to help you identify your estate-planning objectives, but again, the more planning you do in advance, the better.

TALK IT OVER

Once you figure out your goals in creating an estate plan, it’s important to keep your family and other loved ones in the know if you expect to name them as heirs or as guardians or agents who make decisions for you when you’re unable to. The large-scale wealth that’s been created in recent decades means more money is at stake for a lot of families—which can exacerbate preexisting tensions. Plus, divorces and remarriages can lead to conflicts among children and stepfamilies over inheritances. (I’ll discuss planning for such blended families in Chapter Nine.)

Keeping your family informed early on can help to minimize family squabbles and to ensure that your wishes are carried out. This way, you can gauge your heirs’ reactions to your estate plan and, if necessary, make changes to keep fighting at a minimum (or at the very least give your heirs time to work through any issues they may have with the plan).

You also want to make sure your estate plan coordinates with your parents’ and adult children’s own estate plans. For instance, if you might eventually be the beneficiary of a large inheritance from your parents, you need to consider that when devising your own plans. (See “Inheritor’s Trusts” in Chapter Five for more information.)

No doubt it can be tough to talk about estate-planning issues with loved ones. Few people like to shine a light on their finances or discuss their inevitable death or decline. Some parents also worry that talking to their children about likely inheritances could cause heirs to become lazy or argumentative.

In some cases, it’s because of generational differences, with younger families more willing to talk openly about family finances than their more tight-lipped ancestors. “Members of older generations were more reluctant to discuss these issues,” said R. Hugh Magill, an executive at Northern Trust Corp. “The thought was, you don’t talk about money.”

On the other hand, many families find that their older relatives may actually be more than willing to talk about their estates or other uncomfortable topics such as end-of-life care or medical decision making, because those topics are top of mind for them. Holding such a conversation—addressing the proverbial elephant in the room—can sometimes come as a great relief.

All the same, bringing up estate planning can be an awkward conversation, even for the closest families. One lawyer I know suggested, only half jokingly, discussing it over a bottle of wine—or two. For many families, taking an indirect approach makes the topic easier to talk about. For instance, you might mention friends’ experiences or prominent families in the news, such as the sordid estate contest involving the late Playboy playmate Anna Nicole Smith or the guardianship disputes after pop star Michael Jackson’s death. Then segue into “Do you think we should talk about this stuff, too?”

You can also pass along estate-planning articles or books (such as this one) to family members and say, “I’ve been reading this book about responsible estate planning.” Or you can mention your own estate-planning steps, such as the fact that you and your spouse just updated your own wills. “You might want to think about doing the same,” you could say to relatives.

You can talk more generally about family goals and values—such as supporting a favorite cause, the importance of college education or a secure retirement, creating independent children and grandchildren—and ask how you can accomplish those wishes through an estate plan. It’s also smart to accentuate the positive, by stressing how estate planning can benefit both parents and children and how the process is really an effort to honor family members’ wishes. You can address how time-consuming and fractious things can be when families don’t have well-organized, accessible estate plans. The more information everyone has, the easier it is to coordinate each family member’s own estate plan.

You can also say that you want to make sure that you are aware of loved ones’ wishes, for things such as medical care or the distribution of their possessions, so that these wishes are properly carried out when the time comes. Ask family members about any special requests they may have.

The website Who Gets Grandma’s Yellow Pie Plate? (www.yellowpieplate.umn.edu), a project out of the University of Minnesota, has a terrific list of tips for talking about inheritance. Among the tips: ask what-if questions, such as “Dad, what would you want to have happen with the things in the house if you and Mom were no longer able to live here?”

Parents having these conversations with children may choose to address each child individually, asking what he or she expects and wants from the plan. That way, each child may feel freer to express his or her opinion—and parents can gather the information and figure out whether there are any potential conflicts.

Holding an organized family meeting, preferably in a relaxing place, such as a vacation home, is another way to get the process going. At these meetings, family members can ask questions and express opinions. Some families like to have a neutral third-party adviser, such as a lawyer or accountant, as a facilitator, to help defuse tensions that may arise while trying to hammer out tough issues, such as who gets what. Decide ahead of time whether you want to have just immediate family present for these meetings or include spouses of adult children.

Make sure everyone comes to the meeting prepared with a list of questions and concerns, such as how to access important financial, medical or estate-planning documents when the time comes and if family members have strong feelings they want to address about end-of-life care. Siblings can also meet ahead of time to come up with a list of questions and topics for a meeting with Mom and Dad.

However, I’d recommend that you avoid holding such discussions during times that can already be draining, such as soon after a loved one’s death or even during holiday get-togethers (if such gatherings are particularly stressful in your family). And if an organized meeting is too tough, you may want to try a relaxing activity, such as walking or golfing, which can help reduce tensions during stressful conversations.
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Here’s a list of questions to bring up with your family when you discuss your plans:


• Do you feel comfortable about your financial situation? Do you have sufficient assets for your retirement? Would a financial or tax planner be helpful?

• Do you have a will? If so, where is it located?

• Who should handle your finances if you become unable to yourself? Have you granted someone a power of attorney for finances? If so, who has the power and where is the document located?

• Have you written a power of attorney for health care? If so, who has the power and where is the document located?

• Do you have a living will with end-of-life health care instructions? More specifically, if you become seriously ill, what level of care or intervention would you like?

• Do you have a safe-deposit box? Where is the box located and where is the key? Where is the list of contents?

• What is the location of essential personal papers—birth and marriage certificates, divorce papers, Social Security and military service records?

• Where are life, health and property insurance policies kept?

• Have you made a list of financial accounts and investments (savings accounts, certificates of deposit, stocks and bonds, credit cards) along with contact information for the institutions that hold the accounts?

• Have you made a list of the personal and real property that you own? Where is the list located?

• Are there any assets, such as artwork, heirlooms or a house, that you have specific wishes for?

• Who are your legal, tax and financial advisers and where is their contact information?

• Do you have any instructions for your funeral or disposition of your remains?

• Do you have organ donation wishes?

• If you have a retirement plan, is there a death benefit for survivors? If so, what is the contact information?

• If you have a family business, have you taken steps to plan for its future when you are gone?

• Do you wish to make any philanthropic bequests?

• Have you made any plans for the care of your pets?




Source: Adapted from Marsha A. Goetting, extension family economics specialist and professor, Montana State University, Bozeman, and Vicki L. Schmall, Ph.D., former extension gerontology specialist and professor, Oregon State University, Corvallis; Oast & Hook, P.C.
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Bear in mind that despite your best attempts at conversation, some family members may still be reluctant to join the discussion or communicate their feelings. Keeping silent, though, can ultimately be a recipe for disaster. “Most fights and problems are simply because of not being up-front about things,” said Paramus, New Jersey, estate lawyer Martin Shenkman. “You need to be on the straight and narrow, because when you start to arouse suspicions it just gets worse.”

What’s more, listening to other family members share their wishes can help you clarify your own estate-planning goals or bring up issues or questions that you may not have thought of before.

CHOOSING ADVISERS

Picking the right lawyer is the next step in preparing your estate. Estate and trust law varies dramatically by state, so it’s best to find a lawyer in your area who is familiar with applicable state laws. Because there are many smart tax-saving strategies or potential legal pitfalls that a non-expert may not be familiar with, it’s also smart to use a lawyer who specializes in trusts and estates, rather than a more general lawyer, especially if you have a large estate or a complicated family situation.

Most people find their lawyers through word of mouth, so it’s a good idea to ask your friends and family members for referrals. (One caveat: if you use the same lawyer as another family member, such as your parents, make sure that the lawyer is truly representing you, if your interests and those of your parents differ.)

Another resource for finding good estate lawyers is the American College of Trust and Estate Counsel, or ACTEC (www.actec.org), a professional organization of top estate lawyers. The site has a searchable database to help you find qualified counsel in your area. You can also go to the American Bar Association website (www.findlegalhelp.org) or contact your local bar association to find a specialized estate lawyer near you.

If you are a senior citizen or want to help an elderly family member, you may want to consult an attorney who specializes in elder law. Such a lawyer can be especially helpful when trying to figure out the intricacies of government benefits, such as Medicare or Medicaid, or in planning for the possibility of nursing home care or the possibility of incapacity. See the National Academy of Elder Law Attorneys (www.naela.org) to find an elder law attorney near you.


WHAT ABOUT DO-IT-YOURSELF WILLS?

Estate-planning software and websites can be money savers, especially if you have a simple estate plan with no estate tax issues. If you’re leaving the bulk of your estate to your spouse or kids, this may be an alternative worth considering.

There are a range of products, such as Quicken WillMaker Plus, which is updated each year and downloadable at www.nolo.com. The program can help you create a range of documents, including living trusts or health care directives. Other popular estate-planning programs can be found at www.buildawill.com and www.legalzoom.com.

Estate-planning experts agree that any will, even it a do-it-yourself one aided by websites, software or books, is typically better than none at all, especially if you have a straightforward financial and family situation. But make sure that a do-it-yourself plan takes into account state laws, which vary. For instances, each state has a different requirement for how your will signing must be witnessed.

However, if you have complex estate issues, such as a large, taxable estate, real estate in different states, a special-needs child or a fractious family situation, consult a lawyer. Yes, it’s more expensive—typically starting at about $1,500 to put together basic estate-planning documents, compared to prices starting at under $100 for online forms. But a lawyer can help you come up with strategies and plans tailor-made to your particular situation and to your state’s laws, as well as testify to your competence if the plan is ever challenged, and may very well end up saving you and your heirs money in the long run.



Once you get a few names, you’ll want to call each of the lawyers to set up a consultation. During this initial phone call, be sure to ask about their process and fee structure. Most lawyers charge by the hour; rates vary dramatically by location and also by the experience of the lawyer. Other attorneys, meanwhile, charge a flat fee—typically several thousand dollars—for a suite of estate-planning documents, including a will and health care directives.


INTERVIEWING A LAWYER

Here are some questions to consider when vetting potential lawyers. Shopping around is worth it, both financially and for peace of mind:


• Ask about fee structure. Do they charge by the hour or a flat rate?

• Are follow-up phone calls, emails and photocopies free or not?

• Does the lawyer specialize in estate planning?

• Is the firm large or a small boutique?

• Explain succinctly your family’s situation and ask what sort of planning they’d recommend—and a ballpark estimate for the documents.

• Does the firm have other clients in your financial or family situation—or would you be an outlier?

• Does the Lawyer seem to have values that you agree with?

• Do you have a rapport with the Lawyer on the phone—does he or she seem to “get” you?





Be careful, though. Some lawyers charge for every email, phone call and photocopy. (I’ve experienced this personally, when I received large bills for what I thought were routine email responses from my lawyer.) Also ask whether follow-up phone calls or emails are free or not. I’m not recommending that you necessarily go with a bargain-basement lawyer; you simply want to make sure that you are getting more value if one lawyer is charging you substantially more than another.

Ask about the firm’s size—is it a large firm with deep expertise or a small boutique with fewer clients but very personal service? Do the lawyers or their firms solely focus on estate planning or do they practice in many areas of the law?

Explain to each lawyer you meet with, as succinctly as possible, your family’s situation, and then ask what sort of planning he or she would recommend and a ballpark estimate for the documents. Does the firm have other clients in your financial or family situation, or would you be an outlier? Does the lawyer seem to have values that you agree with? (Some lawyers, for instance, focus on Christian estate planning or gay and lesbian estate planning.)


AN ESTATE-PLANNING TEAM

Your estate-planning team might include other professionals in addition to your lawyer. You might need to hire an accountant or financial planner to help you with estate tax planning or business planning. The American Institute of Certified Public Accountants (www.aicpa.org), can help you find a qualified accountant in your area.

The Financial Planning Association (www.fpanet.org) lists Certified Financial Planners who can help you with investments or general financial planning. Alternatively, you may want to consider a fee-only financial planner. These advisers don’t get paid commissions for recommending financial services products, so they may make less compromised recommendations. You can find a fee-only planner at the National Association of Personal Financial Advisors (www.napfa.org).

If your estate plan involves life insurance, you might need to contact an insurance broker or agent to help you secure the right policy for you. The National Association of Insurance and Financial Advisors (http://www.naifa.org) can help you locate an insurance professional.

Finally, you may need an appraiser to help you determine the value of your property or business interests. Appraisers can be found through the website of the American Society of Appraisers, www.appraisers.org.



Above all, do you have a rapport with the lawyer on the phone? In other words, does he or she seem to “get” you? This isn’t a trivial issue. After all, he or she will know everything about your finances, and perhaps your family’s dirty laundry, so you really want someone you can trust and with whom you can have a close long-term relationship with and open lines of communication.

On that note, it’s crucial that you be 100% honest about your financial, family and health conditions when you meet with your estate-planning lawyer. That can sometimes be painful, especially if you are dealing with a fractured family, a child’s drug abuse, an out-of-wedlock child or a business on the brink of failure. What’s more, since a number of estate-planning tools are based on potential life expectancy, it’s important to be up-front about any health problems you or your spouse are facing.

My husband and I interviewed three lawyers over the phone before we finally settled on one. We liked his phone manner and his fee schedule—he charged a flat fee for estate-planning documents, rather than billing by the hour. Our initial face-to-face meeting with him, which lasted an hour and a half, went very well and we liked the plan he suggested for us.

However, after our initial meeting he wasn’t responsive to our phone calls and questions. It turned out he was simply overwhelmed by other clients. After a month or so of unreturned phone calls, we switched to another lawyer, who ended up working out for us.

The lesson: you might not find the right match on your first try, so it pays to talk to several lawyers and hold out on a decision until you find one you’re comfortable with.

TAKING STOCK

So you’ve chosen a lawyer, based on phone consultations, experience, word of mouth and fees. He or she will typically ask you to fill out a questionnaire before an initial face-to-face meeting. (If your lawyer has a website, you may be able to download the questionnaires.)

Typically, these forms ask you to take stock of what you own in order to determine what’s in your estate. You’ll list your employment and investment income; assets, including bank accounts, investment accounts, CDs, retirement plans, insurance policies, annuities, vehicles and business interests; real estate; liabilities, including mortgages, car loans and outstanding credit card debt; and any special art, jewelry, furniture and collectibles. You should also list any intangible property, such as patents or other intellectual property. Also note any possible windfalls or inheritances you expect to receive down the road.

Next, you’ll need to note how the property is titled—is it in your name, in a spouse’s name or owned jointly with your spouse or another person? It’s key to determine ownership so that the appropriate owners can have control over how their assets are handled. In a nutshell, assets owned by you are considered part of your estate. If they are owned by another person, such as your spouse, or by another entity, such as an irrevocable trust or partnership, they’re generally out of your estate and not counted for estate tax purposes. Once such assets are out of your estate, you have no direct control over them. Meanwhile, if you own property jointly with another person, the rules are more complex and can vary by state law, so I’ll go into more detail about joint property in Chapters Three and Four.

The purpose of inventorying your assets is twofold: to take stock of your possessions so you can determine how you want to leave them, and also to see if your estate is large enough to be subject to estate taxes, which can mean taking extra measures to minimize the tax.

Then the questionnaire will usually get down to the nitty-gritty of how you want to leave your property and how you want the rest of your affairs handled, including any special instructions. For instance, your lawyer may ask if you have any charitable bequests or if you have any pets that need to be cared for.

The questionnaire might also ask you to name specific people to handle certain tasks. For instance, the worksheet may require you to name an executor, the person who handles the distribution of your estate after you are deceased. (You’ll also be asked to name a successor executor, in case the person or institution you named isn’t up to the task.) You will likely also need to name a guardian, who can care for any minor children, typically those under age eighteen.


INVENTORYING YOUR ASSETS AND LIABILITIES

Before drawing up your estate plan, you need to gather a complete list of your assets and liabilities—and determine whether they are owned solely by you or jointly with your spouse or another person.

Assets


• Bank accounts, including savings and checking accounts

• Investment accounts and securities, including mutual funds, stocks and bonds

• CDs

• Cash

• Retirement plans, including IRAs and 401(k)s

• Insurance policies

• Annuities

• Vehicles or boats

• Real estate and property

• Artwork, jewelry, furniture, collectibles or other personal valuables that are important to your family

• Business interests, including partnerships or corporations

• Patents, royalties or other intellectual property

• Outstanding loans owed to you, such as personal loans



Liabilities


• Mortgages

• Auto loans

• Outstanding credit card debt

• Outstanding bank loans

• Outstanding taxes or liens
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Estate planning isn’t just for senior citizens. It’s important to have key documents, such as a will, an advance medical directive and power-of-attorney documents, no matter how old you are. Here are some estate key estate-planning steps to take at different stages of your life:


• Anyone over 18. Since incapacity can strike at any time, all adults should have a power of attorney for finances and health care and an advance medical directive specifying your wishes if you become critically ill. Also make sure to fill out beneficiary designation forms on your retirement accounts, since these assets pass directly to heirs without a will.

• You are young and single. In addition to the documents named above, you should write a will so that any wealth or material possessions you leave behind will go to whomever you choose (such as your parents, your significant other, siblings, relatives, friends or charity).

• You are part of an unmarried couple. If you are committed to a partner but not legally married, you need a will if you want your property to pass to your partner at your death. (Without a will, your partner may get nothing.) If you share valuable property, such as a house, consider owning the property as “joint tenants with rights of survivorship,” which means that if one of you dies, the jointly held property will automatically pass to the surviving partner.

• You are part of a married couple. Because you are legally married, your estate can pass to your spouse free of estate taxes. (However, the surviving spouse may still have a taxable estate.) Also consider buying life insurance so that your spouse is provided for financially.

• You are married with children. You and your spouse should each have your own will, naming guardians for your minor children, in case both of you die simultaneously. (If you fail to name a guardian, a court will name someone, who may not be the person you would prefer.) You may want to create a trust to manage your children’s assets in case you and your spouse pass away when they are minors. You should also buy life insurance to provide for your family.

• You have accumulated significant wealth. If you are worried you may have a taxable estate, talk to an estate-planning lawyer who can advise you on smart tax strategies, such as making annual gifts to family members or directly paying relatives’ tuition or medical expenses, to reduce the size of your estate. (Estate tax planning is not an area where you want to wing it on your own.)

• You are a senior citizen or are ill. Make sure to update your will, powers of attorney and health care directives. Also consider a revocable living trust, naming a trustee who can manage your assets if you are unable to. Talk to your family about your wishes and make sure they have copies of your important estate-planning and financial documents.



Source: Adapted from the California Society of CPAs (www.calcpa.org)
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The questionnaire will provide the basis for the documents that your lawyer will eventually draw up for you. The purpose is to make you think through these important decisions ahead of time so you don’t waste hours and dollars doing it while sitting in your lawyer’s office.

A DEEPER LOOK
ESTATE PLANNING IF YOU’RE UNMARRIED

These days, fewer people are living in traditional Ozzie and Harriet–style relationships, with a husband, wife and a couple of kids. There are domestic partnerships, gay marriages and unmarried individuals who have rich relationships with families, partners or friends for whom they want to provide.

There has been a huge increase in cohabitating couples in recent decades. As of 2008, there were some 6.2 million unmarried-partner households in the United States, a category that encompasses both straight and gay couples, according to census data.

It’s not just young people testing the waters before marriage. Many seniors choose not to marry because they don’t want to complicate their inheritance plans or lose access to their pensions or health insurance.

One couple I interviewed, a widow and a widower in their late 70s, lived together for several years but decided not to marry because the widow would lose the pension from her late husband. “My income would be cut by five hundred dollars a month if I got married, and we can’t afford that,” she said.

Despite the big changes in recent years, unmarried couples remain second-class citizens in some key areas such as inheritance, retirement benefits and health care. For instance, husbands and wives can pass unlimited amounts of money to each other free of estate taxes, but unmarried couples cannot. And if one spouse dies, the other can automatically receive his or her Social Security benefits, while unmarried couples can’t pass on benefits. Married couples may also be able to make medical decisions for their spouses without powers of attorney, but unmarried couples may have more trouble doing so. In good news for unmarried couples, though, President Obama recently ordered most hospitals to allow patients to designate whom they want to have visitation rights. (In the past, many hospitals only allowed family members related by blood or marriage to visit patients in critical care.)

For same-sex couples, filing tax returns and other personal finance documents can get very complicated, because of the patchwork quilt of same-sex marriage, civil union and domestic partnership laws in a handful of states. Because the federal government doesn’t recognize same-sex relationships for tax purposes, gay couples must file their federal tax returns as single people, even if they can file as married in their home states.

Despite these hurdles, many unmarried couples are taking matters into their own hands to provide for their loved ones or better protect their assets, especially in the case of a death or breakup.

Attorneys recommend that single people or unmarried couples take several key planning steps:

Write a will. If a married person dies without a will, assets usually go tax-free to the surviving spouse. However, with unmarried couples, the lack of a will means that surviving family members—no matter how estranged—could claim the assets. The best way to protect against this is to write an ironclad will that specifically bequeaths assets to the unmarried partner.

If you’re unmarried or in a same-sex marriage and have a very large estate, you can’t pass money directly to your partner free of estate tax. (Only married husbands and wives can do this.) But you can help reduce the size of your estate by making annual gifts to benefit your partner.

Change beneficiary designations. Retirement plans, financial accounts and life insurance policies need current beneficiary designations to provide for your loved ones.

Recent legislation allowed non-spouse beneficiaries of retirement plans to take over their partner’s 401(k) plan without a big tax penalty. (Before the legislation, only married spouses could inherit a 401(k) without an immediate tax hit.)

It’s smart to take out life insurance policies on each other, especially if you and your partner share house payments or have kids.

Also, make sure your home, stock and investment accounts are properly titled, either jointly, in your name or in your partner’s name, to reflect how you want the property to be owned and transferred.

Plan ahead for housing. Determining ownership—and doing some advance planning—can be especially important when it comes to housing. If you solely own the home that you and your partner live in together, your partner possibly could be booted out after you die unless you make proper arrangements, such as a life estate, letting your partner stay there. (I’ll discuss life estates in Chapter Nine.)

Draft a durable power of attorney for health care and finances. These are documents authorizing your partner to make decisions for you if you become unable to take care of yourself. (See Chapter Eight for more information.)

Create a parenting agreement. If you and your partner have, or plan to have, children, you should consult with a family law attorney to come up with a plan, such as a joint custody or adoption agreement, that’s appropriate for your family’s situation. If you want your partner to be your child’s guardian, be sure to make it official, to prevent any custody battles down the road.

Create a cohabitation agreement. These are like prenuptial agreements without the nuptials. These contracts, also called “living-together agreements,” parse out how the furniture, car, house, bills and even pets should be divvied up during, and after, the relationship. While these are more applicable in the case of a breakup as opposed to a death, they are still a smart way for unmarried couples to protect their financial interests, because laws are murky and varied when an unmarried couple breaks up.

You might want to consider drafting one if you expect to stay together, without getting married, for the foreseeable future or if you are raising a child together. You should also create a contract if you and your partner are buying a big piece of property together, such as a house or car, or if one or both parties have significant assets. Other reasons to create a cohabitation agreement: one partner moves across the country, leaves a job or changes life in a drastic way for the relationship, or there’s a large income disparity or one partner supports the other financially.

In some cohabitation agreements, couples agree to provide support payments in the case of a breakup; some couples choose to keep their finances completely separate. If you are both broke, such contracts can still be helpful to outline how expenses and debt should be divided.

If you buy a house together, you should also create a property agreement specifying what percentage each partner owns, how much each contributed to the down payment and mortgage and how the house should be divided if you break up.

One Cambridge, Massachusetts, couple I interviewed had a house management agreement that stipulated steps to take if the pair broke up. Among the contract’s provisions: they would try couples therapy for six months if their relationship went on the rocks, and they wouldn’t change the locks on the house.

For same-sex couples seeking more information on estate and financial planning, see www.prideplanners.com, www.outestateplanning.com and www.rainbowlaw.com.
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