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Foreword

______________________
 
As publishers of Virgin Islands Code Annotated, we are pleased to offer to the legal and law enforcement community the 2011 edition of Virgin Islands Criminal, Vehicle and Traffic Laws Annotated.  This compilation of selected laws is fully up to date with statutes enacted through Act 7268 of the 2011 Regular Session of the Twenty-ninth Legislature.
 
In planning this publication, suggestions as to format and content were solicited from many sources, and we are indebted to all those professionals who provided us with direction.
 
We are committed to providing attorneys and law enforcement professionals with the most comprehensive, current and useful manuals possible. Accordingly, regular revisions of this book are planned.
 
We actively solicit your comments and suggestions. If you believe that there are statutes which should be included (or excluded), or if you have suggestions regarding index improvements, please write to us or call us toll-free at 1-800-833-9844; fax us toll-free at 1-800-643-1280; E-mail us at llp.clp@lexisnexis.com or visit our website at www.lexisnexis.com. By providing us with your informed comments, you will be assured of having available a working tool which increases in value with each edition.
 
October 2011
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Virgin Islands Criminal, Vehicle and Traffic Laws Annotated

_________________

TITLE THREE
Executive

_________________

Chapter 8
Department of Justice

Sec.

126. The Witness Protection Program

§ 126. The Witness Protection Program

(a)(1) There is established in the Department of Justice, the Witness Protection Board that consists of the Attorney General of the Virgin Islands, the Commissioner of Police, and the Administrator of the Victim/Witness Advocate Program.

(2) A majority of the members of the Board constitutes a quorum.

(b)(1) The Board shall establish a Witness Protection Program through which the Board may fund or provide for the security and protection of a prosecution witness or potential prosecution witness during or after an official proceeding or investigation that involves great public interest or as a result of which the Board determines that an offense, such as intimidating, tampering, or retaliating against a witness as described in title 14 Virgin Islands Code, sections 1507 and 1510, is likely to be committed. The Board may also fund or provide for the security and protection of the immediate family of, or a person otherwise closely associated with the witness or potential witness, if the family member or closely associated person may also be in danger.

(2) The Board shall adopt rules and regulations to administer the Program.

(c) In connection with the security and protection of a witness, a potential witness, or an immediate family member or close associate of a witness or potential witness, the Board may fund any action the Board determines to be necessary to protect the individual from bodily injury or to assure the individual’s health, safety, and welfare for as long as, in the judgment of the Board, the danger exists. In an emergency situation requiring immediate attention, the Attorney General may distribute an amount not to exceed $3,000 in order to protect a witness, a potential witness, or an immediate family member or close associate of a witness or potential witness. However, all other expenditures of the Board require the signature of the Attorney General and the Commissioner of Police.

(d) The Attorney General or the Police Commissioner may request funding from the Board for providing witness security and protection, or for contracting or arranging for security provided by other local, state, or federal agencies, such as the United States Marshal’s Service. Requests must be made and approved in a timely and equitable manner as established by the Board.

(e)(1) Any monies distributed by the Board must be made from the Prosecution Witness Protection Fund, established in title 33 Virgin Islands Code, section 3050. The Legislature of the Virgin Islands may make appropriations from the General Fund for purposes of the Witness Protection Program when the Witness Protection Board demonstrates that there is a need to replenish the Fund.

(2) In order to receive consideration for additional appropriations to the Witness Protection Fund, the Witness Protection Board shall submit information to the Legislature of the Virgin Islands detailing the amount of money allocated from the Fund in the prior year, the number of witnesses having received witness security and protection from allocations from the Fund, and the number of requests for witness security and protection anticipated in the next fiscal year.

(3) All interest derived from the deposit and investment of monies in the Fund must be credited to the Fund. At the end of any fiscal year, all unexpended and unencumbered monies in the Fund remain in the Fund and may not be credited or transferred to the General Fund or any other Fund.

(f) The Attorney General shall submit to the Legislature of the Virgin Islands an annual report detailing the type of assistance the witness program provided for the prior fiscal year. The report must not include the name, the physical location or any biographical information about the persons assisted.

(g) The Territory, the Witness Protection Board, and the individual board members are not liable for any acts or omissions committed while engaging in activities within the scope of the Board’s authority as described in this section or for any injury or damages in any civil or other proceedings brought by or on behalf of any person who was provided or denied security and protection under this section.

(h) The Virgin Islands Department of Justice and law enforcement agencies shall provide at least annual training for assistant attorneys general, victim advocates employed in or working with law enforcement agencies, and law enforcement personnel working with the Witness Protection Program. The Witness Protection Board shall develop program materials, including a model witness protection risk assessment instrument, and make them available to assistant attorneys general and law enforcement agencies.

(i) In order to minimize the period of time during which protection must be provided for the witness, the Superior Court, upon the application of the Attorney General, shall give priority on the criminal trial calendar to cases in which a protected witness will be testifying.

(j) Notwithstanding any law to the contrary, and specifically the provisions of title 3, chapter 33, Virgin Islands Code, the records of the Board shall be considered confidential records not subject to the public disclosure. Except, however the documents submitted to the Legislature pursuant to subsection (e)(2) of this section and the rules and regulations of the Board shall be considered public records subject to public disclosure.

(k) Notwithstanding any law to the contrary, and specifically the provisions of title 1, chapter 15 of this Code, the meetings of the Board shall not be open to the public.—Added June 16, 2007, No. 6928, § 1, Sess. L. 2007, p. 43; amended Feb. 8, 2008, No. 6989, § 1, Sess. L. 2008, p. 1; June 24, 2009, No. 7073, § 3, Sess. L. 2009, p. 54.

HISTORY

Amendments—2009. Act 7073, § 3, substituted “$3,000” for “$2,000” in subsection (c).

—2008. Act 6989, § 1, added subsections (j) and (k).

_________________

Chapter 14
Bureau of Motor Vehicles

Sec.

227. Definitions

228. Establishment

229. Director; appointment; administration

230. Assistant Director; deputies or division directors; appointment; functions

231. Powers and duties of Bureau

232. Bureau of Motor Vehicles Fund

§ 227. Definitions

As used in this chapter, unless the context requires, otherwise:

(a) “Director” means the Director of the Bureau of Motor Vehicles.

(b) “Bureau” means the Bureau of Motor Vehicles.

(c) “Fund” means the Bureau of Motor Vehicles Fund established under § 232.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 245.

§ 228. Establishment

There is established in the executive branch of the Government of the Virgin Islands, the Bureau of Motor Vehicles.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 245.

§ 229. Director; appointment; administration

The Bureau shall be administered under the supervision and direction of the Director.

(a) The Director shall be appointed by the Governor with the advice and consent of the Legislature, and shall hold office during the continuance in office of the Governor by whom he is appointed and until his successor is appointed and qualified, unless sooner removed by the Governor.

(b) The Director shall organize the Bureau to provide the most efficient, cost-effective, and coordinated delivery of services.

(c) The Director shall employ any technical, clerical and operational staff as required for the operation of the Bureau.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 245.

§ 230. Assistant Director; deputies or division directors; appointment; functions

(a) The Governor shall appoint an Assistant Director and such deputies or division directors as the Governor considers necessary for the proper administration of the Bureau. The Assistant Director and the deputies shall hold office during the continuance in office of the Governor by whom the Director is appointed and until the Director’s successor is appointed and qualified, unless sooner removed by the Governor.

(b) The Assistant Director and deputies appointed under this section shall perform such functions as the Director prescribes.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 246.

§ 231. Powers and duties of Bureau

(a) The Bureau shall exercise general control over the administration of laws and the collection of fees relating to the licensing of motor vehicle operators and the registration and licensing of motor vehicles, as provided by law.

(b) The Bureau’s costs of operation shall be financed by the fees collected and deposited into the Fund pursuant to § 232.

(c) The Bureau shall perform such other duties and exercise such other powers as provided by law.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 246.

§ 232. Bureau of Motor Vehicles Fund

(a) There is hereby established in the Treasury of the Virgin Islands a special fund to be designated the Bureau of Motor Vehicles Fund. The Commissioner of Finance shall maintain and provide for the administration of the Fund as a separate and distinct fund in the Treasury of the Virgin Islands, and no money shall be available for expenditure there from except as provided in this section.

(b) Notwithstanding any other law to the contrary, the Fund shall consist of all monies received as fees collected by the Bureau of Motor Vehicles under the provisions of title 20 Virgin Islands Code, chapter 39, and any sums appropriated thereto by the Legislature of the Virgin Islands.

(c) Monies deposited into the Fund shall be disbursed annually as follows:

(1) Upon certification of the Director of Motor Vehicles, the Commissioner of Finance shall disburse the greater of 10% of the Fund or $1,000,000 for the purchasing of supplies, equipment and personnel services and for operating expenses of the Bureau of Motor Vehicles.

(2) The remaining monies in the Fund shall be deposited into the General Fund of the Treasury of the Virgin Islands.

(d) The Commissioner of Finance and the Director of Motor Vehicles shall maintain a record of all monies deposited into and disbursed from the Fund and shall annually report to the Governor and the Legislature on the status of the Fund.—Added Oct. 27, 2005, No. 6761, § 1, Sess. L. 2005, p. 246.

_________________

Chapter 15
U.S. Virgin Islands Police Department (V.I.P.D.)

Sec.

263. Cold Case Squad established

§ 263. Cold Case Squad established

(a) The Commissioner of Police shall establish within the Virgin Islands Police Department a Cold Case Squad, including special investigators from the Department of Justice, exclusively to investigate homicides in the territory.

(b) The Commissioner may contract with retired police officers to augment the squad.—Added June 16, 2007, No. 6928, § 11, Sess. L. 2007, p. 47.

_________________

Chapter 21
Bureau of Corrections

Sec.

371. Definitions

372. Establishment

373. Administration; Director

374. Warden, assistants and division directors

375. Duties; costs of operation

§ 371. Definitions

As used in this chapter, unless the context requires, otherwise:

(a) “Director” means the Director of the Bureau of Corrections; and

(b) “Bureau” means the Bureau of Corrections.—Added Apr. 12, 2008, No. 6997, § 1, Sess. L. 2008, p. 54.

§ 372. Establishment

There is established in the executive branch of the Government of the Virgin Islands, the Bureau of Corrections.—Added Apr. 12, 2008, No. 6997, § 1, Sess. L. 2008, p. 54.

§ 373. Administration; Director

The Bureau is administered under the supervision and direction of the Director.

(a) The Governor shall appoint the Director with the advice and consent of the Legislature. The Director shall hold office during the continuance in office of the Governor by whom he is appointed and until his successor is appointed and qualified, unless sooner removed by the Governor.

(b) The Director shall organize the Bureau to provide security, custody and rehabilitation of correctional inmates.

(c) The Director shall employ any number of correctional officers, technical, clerical and operational staff as required for the operation of the Bureau and shall have authority to hire or employ contractors and consultants to carry out the required duties of the office.

(d) Unless otherwise provided in a collective bargaining agreement, title 3, chapter 25, subchapter 4 of the Virgin Islands Code applies to all new and existing employees of the Bureau.—Added Apr. 12, 2008, No. 6997, § 1, Sess. L. 2008, pp. 54, 55.

§ 374. Warden, assistants and division directors

(a) The Governor shall appoint a warden and such assistants or division directors as the Governor considers necessary for the proper administration of the Bureau. The warden, assistants and division directors shall hold office during the continuance in office of the Governor by whom they are appointed and until their successors are appointed and qualified, unless sooner removed by the Governor.

(b) The warden, assistants and division directors appointed under this section shall perform such functions as the Director prescribes.—Added Apr. 12, 2008, No. 6997, § 1, Sess. L. 2008, p. 55.

§ 375. Duties; costs of operation

(a) The Bureau shall exercise general control over persons arrested, detained, or sentenced by a court of law in accordance with the laws applicable to correctional institutions or rules properly promulgated.

(b) The Bureau’s costs of operation must be financed by the Legislature based on a budget submitted by the Director.

(c) The Bureau shall perform such other duties and exercise such other powers as provided by law.—Added Apr. 12, 2008, No. 6997, § 1, Sess. L. 2008, p. 55.

_________________

Chapter 33
Public Records; Fees

Sec.

881. Examination of public records

§ 881. Examination of public records

Public records defined

(a) When used in this chapter “public records” includes all records and documents of or belonging to this Territory or any branch of government in such Territory or any department, board, council or committee of any branch of government.

Citizens right to examine

(b) Every citizen of this Territory shall have the right to examine all public records and to copy such records, and the news media may publish such records, unless some other provision of the Code expressly limits such right or requires such records to be kept secret or confidential. The right to copy records shall include the right to make photographs or photographic copies while the records are in the possession of the lawful custodian of the records. All rights under this section are in addition to the right to obtain certified copies of records under section 882 herein.

Supervision

(c) Such examination and copying shall be done under the supervision of the lawful custodian of the records or his authorized designee. The lawful custodian may adopt and enforce reasonable rules and regulations regarding such work and the protection of the records against damage or disorganization. The lawful custodian shall provide a suitable place for such work, but if it is impracticable to do such work in the office of the lawful custodian, the person desiring to examine or copy shall pay any necessary expenses of providing a place for such work. All expenses of such work shall be paid by the person desiring to examine or copy. The lawful custodian may charge a reasonable fee for the services of the lawful custodian or his authorized deputy in supervising the records during such work.

Hours when available

(d) The rights of citizens under this chapter may be exercised at any time during the customary office hours of the lawful custodian of the records. However, if the lawful custodian does not have customary office hours of at least thirty hours per week, such right may be exercised at any time from nine o’clock a.m. to noon and from one o’clock p.m. to four o’clock p.m., Monday through Friday, excluding legal holidays, unless the citizen exercising such right and the lawful custodian agree on a different time.

Enforcement of rights

(e) The provisions of this chapter and all rights of citizens under this chapter may be enforced by mandamus or injunction whether or not any other remedy is also available.

Penalty

(f) It shall be unlawful for any person to deny or refuse any citizen of this Territory any right under this chapter, or to cause any such right to be denied or refused. Any person knowingly violating or attempting to violate any provision of this chapter shall be guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than one hundred dollars.

Confidential records

(g) The following public records shall be kept confidential, unless otherwise ordered by a court, by the lawful custodian of the records, or by another person duly authorized to release information:

1. Personal information in records, regarding a student, prospective student, or former students of a public or nonpublic school or educational institution maintaining such records.

2. Hospital records and medical records of the condition, diagnosis, care or treatment of a patient or former patient, including outpatients.

3. Trade secrets which are recognized and protected as such by law.

4. Records which represent and constitute the work product of an attorney, which are related to litigation or claim made by or against a public body.

5. Peace officers investigative reports, except where disclosure is authorized elsewhere in this Code.

6. Reports to governmental agencies which, if released, would give advantage to competitors and serve no public purpose.

7. Appraisals or appraisal information concerning the purchase of real or personal property for public purposes, prior to public announcement of a project.

8. Information regarding negotiations with a prospective beneficiary for investment incentive benefits.

9. Criminal identification files of the U.S. Virgin Islands Police Department (V.I.P.D.). However, records of current and prior arrests shall be public records.

10. Personal information in confidential personnel records of the Division of Personnel or other department or agency where same may be kept.

11. Information concerning elderly and disabled adult abuse maintained under Title 34, chapter 15, VIC.

12. All working papers, recorded information, documents or copies produced, obtained or disclosed to the Commissioner of Insurance during the course of an examination.

13. All working papers, draft reports and documents containing evidence to support findings, conclusions, and judgments of auditors of the Office of the V.I. Inspector General.

14. Confidential information affecting Homeland Security.

Injunction to restrain examination

(h) In accordance with the rules of civil procedure the district court may grant an injunction restraining the examination (including copying) of a specific public record, if the petition supported by affidavit shows and if the court finds that such examination would clearly not be in the public interest and would substantially and irreparably injure any person or persons. The district court shall take into account the policy of this chapter that free and open examination of public records is generally in the public interest, even though such examination may cause inconvenience or embarrassment to public officials or others. Such injunction shall be subject to the rules of civil procedure except that the court in its discretion may waive bond. Reasonable delay by any person in permitting the examination of a record in order to seek an injunction under this section is not a violation of this chapter, if such person believes in good faith that he is entitled to an injunction restraining the examination of such record.—Amended Dec. 6, 1972, No. 3346, Sess. L. 1972, p. 520; June 15, 1984, No. 4964, § 1(b), Sess. L. 1984, p. 177; Sept. 25, 1984, No. 4990, § 9, Sess. L. 1984, p. 249; Dec. 19, 1984, No. 5032, § 6, Sess. L. 1984, p. 414; 1988, No. 5330, § 2, Sess. L. 1988, p. 114; Aug. 17, 1993, No. 5881, § 2, Sess. L. 1993, p. 174; Nov. 23, 1999, No. 6333, § 14(b), Sess. L. 1999, p. 195; Nov. 23, 2004, No. 6695, § 2, Sess. L. 2004, p. 229.

HISTORY

Source. Based on 1921 Codes, Title III, ch. 90, § 7.

Revision note—1988. Substituted “Title 34” for “Title 3” in subsection (g)11 to correct an error in the reference, pursuant to section 14 of Title 1.

Editor’s note. Act Nov. 23, 1999, No. 6333, § 14(b), Sess. L. 1999, p. 195, amended this section by adding paragraph (13) to subsection (g). This section of Act 6333 was originally objected to by the Governor but that objection was ultimately overridden by the Legislature.

Amendments—2004. Act 6695, § 2, added subsection (g)(14).

—1993. Subsection (g)12: Added.

—1988. Subsection (g)11: Added.

—1984. Subsection (g)6: Act No. 4990 added “specifically including, but not limited to, the information described in paragraphs (2) and (3) of sections 371 and 373 of Title 13, Virgin Islands Code” following “purpose”.

Act No. 5032 deleted the provisions added to this subsection by Act No. 4990.

Subsection (g)9: Substituted “U.S. Virgin Islands Police Department (V.I.P.D.)” for “Department of Public Safety” in the first sentence by Act No. 4964.

—1972. Amended generally by providing for the right to examine public records and provided for exceptions for confidential records.

Effective date of amendments—1984, Act No. 4964,. Act June 15, 1984, No. 4964, § 1(c), Sess. L. 1984, p. 177, provided that the change of name of the Department of Public Safety shall become effective Jan. 1, 1985.

CROSS REFERENCES

Confidentiality of library patron records, see § 28c of this title.



ANNOTATIONS

1. Construction.

2. Unofficial records.

3. Articles of incorporation.

4. Salaries and payrolls.

5. Voter registration.

6. Audit reports.

7. Injunction.

8. Record and transcripts.


1. Construction. Any citizen with a legitimate reason to do so has the right to inspect public records. 9 V.I.Op.A.G. 173.

Legislature’s employees have the same status as all other Virgin Islands citizens regarding the inspection of public records. 8 V.I.Op.A.G. 40.

Former employee has the right to acquire copies of performance ratings and the Government Employees Service Commission decision on her case. 3 V.I.Op.A.G. 164.

The public policy codified in 3 V.I.C. § 881(a) and 4 V.I.C. § 241, which mandates maintaining arrest records simultaneously disfavors sealing and expunging public records, in the absence of a specific statutory provision authorizing arrest and booking records to be sealed or expunged. Santiago v. People of the V.I., — V.I. —, 2009 V.I. Supreme LEXIS 18 (Mar. 18, 2009).

2. Unofficial records. The Department of Public Safety [U.S. Virgin Islands Police Department] does not have a duty to keep court records. 3 V.I.Op.A.G. 254.

The Department of Public Safety [U.S. Virgin Islands Police Department] may, at the wide discretion of its Commissioner, and with due regard being given to the propriety of the purpose for which the information is sought, make information it may have regarding person’s court records available to other Departments and even private citizens. 3 V.I.Op. A.G. 254.

The Department of Public Safety’s [U.S. Virgin Islands Police Department] memoranda of persons brought into the Police and District Courts are kept for the Department’s convenience and not under requirement of law and are not, therefore, such public records as a citizen has a right to inspect. 3 V.I.Op. A.G. 254.

3. Articles of incorporation. Articles of Incorporation and other documents filed in the office of the Government Secretary [Lieutenant Governor] pursuant to this section are public documents open to public view and inspection. 4 V.I.Op.A.G. 184.

4. Salaries and payrolls. Although government’s salary schedules may be disclosed to the public, employees’ payroll lists may not. Daily News Pub. Co. v. Government of Virgin Islands, 28 V.I. 36, 1992 V.I. LEXIS 14 (Terr. Ct. St. T. and St. J. 1992).

Under statutes, the Director and Department of Personnel are required to make available to the news media or to any citizen of the territory information regarding the salary of a public employee on the Governor’s immediate staff. 8 V.I.Op.A.G. 40.

Newspaper’s request for injunctive relief, to compel government disclosure of names, titles, and salaries of Department of Education employees earning $40,000.00 or more per annum, was granted, where information requested was not among exceptions to public’s right to public records, ample case precedent supported conclusion, information was neither private nor confidential, and public had right to know information. 7 V.I.Op.A.G. 367.

5. Voter registration. This section’s provision that every citizen has the right to examine and copy “all records and documents of or belonging to this Territory” requires the Supervisor of Elections to permit the inspection and copying of voter registration cards. 7 V.I.Op.A.G. 325.

6. Audit reports. Audit reports prepared by the Bureau of Audit and Control constitute records belonging to the Territory and are, therefore, public records subject to examination by the media pursuant to subsection (b) of this section, unless they are held to be exempt from disclosure by statute or unless disclosure is enjoined by a court. Wilson v. Daily News of the Virgin Islands, 881 F.2d 82, 1989 U.S. App. LEXIS 11366 (3d Cir. 1989).

Where plaintiffs did not claim that the subject investigation by the Commissioner of Insurance related to any activity of the insurer vis a vis the subject policy of a physician, the court granted the insurer’s motion regarding certain documentation; therefore, the court ordered that the Commissioner of Insurance not produce all files, memorandums, notices, discipline, assessments, evaluations, audits or other documents concerning the insurer that were part of any ongoing examination/investigation and were confidential pursuant to 22 V.I.C. § 105 and the statute. Perez v. Sphere Drake Ins., Ltd., — V.I. —, — F. Supp. 2d —, 2002 U.S. Dist. LEXIS 27058 (D.C.V.I. Dec. 10, 2002).

Audit reports prepared by the Bureau of Audit and Control are not classified as confidential by section 1202(b) of this title. Wilson v. Daily News of the Virgin Islands, 881 F.2d 82, 1989 U.S. App. LEXIS 11366 (3d Cir. 1989).

7. Injunction. District Court order permanently enjoining newspaper from inspecting audit reports prepared by the Bureau of Audit and Control was reversed and vacated since petitioner did not submit affidavit required by subsection (h) of this section and District Court made no findings that examination of the audit reports would clearly not be in the public interest and would substantially and irreparably injure any person or persons. Wilson v. Daily News of the Virgin Islands, 881 F.2d 82, 1989 U.S. App. LEXIS 11366 (3d Cir. 1989).

8. Record and transcripts. Public Service Commission (PSC) violated 3 V.I.C. § 884(a) by failing to make a record of proceedings and to reduce it to transcript, which was required regardless of whether the record might be kept confidential pursuant to 3 V.I.C. § 881(g). Virgin Islands Daily News v. Government of the Virgin Islands, 47 V.I. 335, 2005 V.I. LEXIS 27 (Dec. 19, 2005).
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§ 1214. Short title

This Act may be known and cited as the “The Virgin Islands Bureau of Narcotics and Dangerous Drugs Control Act.”—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1215. Definitions

As used in this chapter the following terms are to be given the following meanings:

(1) “Agents” mean members of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control;

(2) “Bureau” means the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control;

(3) “Director” means the Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control; and

(4) “Board” means the Administrative Board of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1216. Virgin Islands Bureau of Narcotics and Dangerous Drugs Control

The V.I. Drug Enforcement Bureau heretofore existing within the Office of the Governor, is hereby renamed and continued within the executive branch of government as a semi-autonomous entity designated as the “Virgin Islands Bureau of Narcotic and Dangerous Drugs Control” (VIBNDDC), to be under the exclusive jurisdiction, control, and direction of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control Board.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1217. Virgin Islands Bureau of Narcotic and Dangerous Drugs Control Board

There is hereby created a Virgin Islands Bureau of Narcotics and Dangerous Drugs Control Board that consists of seven members. The Board includes three ex officio members, the V.I. Attorney General, the Commissioner of the V.I. Department of Health and the Commissioner of the V.I. Police Department, whose terms are coterminous with those of the persons by whom they are appointed, and four appointed members. Of the four appointed members, two must be residents of the St. Croix District and two must be members of the St. Thomas/St. John District. The Governor shall appoint an initial Board within 30 days after the enactment of this chapter. Thereafter, appointments must be made by May 1, of each year. These members must be appointed by the Governor and confirmed by the Legislature of the Virgin Islands and may be removed only for cause. The term of office of the four appointed members is to be five years; however, the initial appointments to the Board are for the following terms as designated by the Governor: one member for a term of one year; one member for a term of two years; one member for a term of three years; one member for a term of four years. A member may serve more than one term on the Board. Each member shall continue to serve so long as the member is qualified until a successor has been appointed and confirmed by the Senate. Vacancies occurring during a term shall be filled for the unexpired portion of the term by the same procedure used to make the regular appointments.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1218. Bureau functions; law enforcement powers

The functions of the Bureau are limited to the following:

(a) the enforcement of all drug and narcotic laws applicable to the Territory;

(b) the investigation of reports of alleged drug trafficking, distribution and sale of narcotics and drug paraphernalia in the Virgin Islands;

(c) the apprehension any person who engages in illegal drug trafficking or in the illegal distribution or sale of narcotics and its paraphernalia in the Virgin Islands and its territorial waters; and

(d) conferring, consulting and cooperating with governmental departments and agencies that are engaged in drug and narcotic law enforcement on local, federal and regional levels.

(e) establishing, implementing and maintaining a certification program for canines used in the detection of illegal drugs, as well as for their trainers or handlers.

(f) In addition to the functions specified in this section, the members of the Bureau shall have the same law enforcement powers as police officers of the Virgin Islands Police Department including, but not limited to, peace officers status pursuant to title 5 V.I.C., 3561.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1219. Director; manner of selection; qualifications

(a) The Bureau is headed by a Director, who must be designated by a simple majority of the members of the Board, a quorum being present. The Director shall serve at the pleasure of the Board. Any acting Director shall serve only one period of not more than six months.

(b) The preferred candidate shall demonstrate the following additional competencies:

(1) experience as a trainer within a police or other law enforcement agency;

(2) excellent organizational or human relations skills and abilities;

(3) ability to communicate effectively with others;

(4) knowledge of police organization, rules and procedures;

(5) knowledge base in policing and drug enforcement investigative techniques to facilitate training others; and

(6) experience in an investigative unit within a territorial, state or federal law enforcement agency or as a field agent in the Drug Enforcement Administration, Special Agent in the Federal Bureau of Investigation, Bureau of Alcohol, Tobacco and Firearms or similar federal law or drug enforcement agency, which may be substituted for preferred education and training, if the candidate possesses a minimum of a bachelor’s degree in either law enforcement or the social sciences or ten years of progressively responsible experience as an administrator in criminal justice, law enforcement or justice administration programs, or any combination of these disciplines.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1220. Director as head; members on leave or transferred; retained rights; recall

(a) All members of the Bureau, including those on loan from other local government departments or agencies, are accountable to and under the direct control and supervision of the Director. All performance ratings for the members of the Bureau must be completed by the Director, and reviewed and approved by the Board before considered final. The Director is responsible for creating regulations, subject to the Board’s approval, to effectuate the purposes of the Bureau, not later than 60 days after his selection, which must be reviewed annually, and if needed, revised to insure the continued effective operations of the Bureau.

(b) All members of the Bureau on leave from any other government departments or agencies do not lose their respective ranks and service seniority with those departments and agencies and shall accrue service seniority commensurate with their tenure with the Bureau, in addition to being entitled to take any promotional examinations that is administered to those departments’ or agencies’ employees during the Agents’ tenure with the Bureau. Upon their successfully completing such examination, the Agents must be granted the same promotional consideration as the employees of the other departments or agencies involved in law enforcement. Likewise, the members are entitled to the same retirement benefits as police officers and other law enforcement officers of equal ranks of the V.I. Police Department.

(c) The members of the Bureau are entitled to all present and future salary increases and all other present and future employment benefits that they would have received with the department or agency they were employed with immediately prior to their transfer to the Bureau, had they not been on leave from such department or agency to become a member of the Bureau; however, in no event may a member of the Bureau earn less than $30,000 per year, and the Director of the Division of Personnel, after consultation and agreement with the Director, shall develop a pay scale for compensation above the entry level salary for members of the Bureau in addition to secretarial, investigative and clerical personnel.

(d) Those agents who are members on leave from another department or agency shall have their salaries paid by said departments or agencies as certified by the Board.

(e) Officers from the Virgin Islands Police Department or other law enforcement agencies must be freely granted favorable consideration by the Police Commissioner on their request for transfer or leave of absence to join the Bureau, but such transfer is subject to the Governor’s approval.

(f) An employee loaned, transferred, or temporarily assigned to the Bureau may not be recalled or otherwise severed from the Bureau without the prior written consent of the Governor.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1221. Additional powers and duties of Director

(a) The Director of the Bureau, in addition to other powers and duties vested in the Director may do the following:

(1) Cooperate with federal and other local agencies in discharging his responsibilities concerning traffic in narcotics and dangerous substances and in suppressing the abuse of dangerous substances;

(2) Arrange for the exchange of information between governmental officials concerning the use and abuse of dangerous substances;

(3) Coordinate and cooperate in the training programs for law enforcement personnel at district and territorial levels regarding dangerous controlled substances;

(4) Establish a centralized unit within the Bureau which accepts, catalogs, files and collects statistics, including records of drug-dependent persons and other dangerous substance law offenders within the territory, makes such information available for federal, state and local law enforcement purposes and collects and furnishes such statistics for other appropriate purposes; and

(5) Coordinate and cooperate in programs of eradication aimed at destroying wild or illicit growth of plant species from which controlled dangerous substances may be extracted.

(b) Results, information and evidence received from the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control relating to the regulatory functions of this chapter, including results of inspections conducted by the Bureau at agency, may be relied upon and acted upon by the Director in conformance with his regulatory functions under this chapter.

(c) The Director shall:

(1) Coordinate and cooperate in educational programs designed to prevent and deter misuse and abuse of controlled dangerous substances;

(2) Promote better recognition of the problems of misuse and abuse of controlled dangerous substances within the regulated industry and among interested groups and organizations;

(3) Assist the regulated industry, interested groups and organizations in contributing to the reduction of misuse and abuse of controlled dangerous substances;

(4) Assist in evaluating procedures, projects, techniques and controls conducted or proposed as part of educational programs on the misuse and abuse of controlled dangerous substances;

(5) Disseminate the results of research on the misuse and abuse of controlled dangerous substances to promote a better public understanding of what problems exist and what can be done to combat them;

(6) Assist in the education and training of local law enforcement officials in their efforts to control the misuse and abuse of controlled dangerous substances;

(7) Conduct an annual seminar attended by selected law enforcement officers in order to teach new techniques and advances in the investigation of violations of the Uniform Controlled Dangerous Substances Act;

(8) Encourage research on misuse and abuse of controlled dangerous substances;

(9) Cooperate in establishing methods to assess accurately the effects of controlled dangerous substances and to identify and characterize controlled dangerous substances with potential for abuse;

(10) Cooperate in making studies and in undertaking programs of research to:

(A) develop new or improved approaches, techniques, systems, equipment and devices to strengthen the enforcement of this chapter,

(B) determine patterns of misuse and abuse of controlled dangerous substances and the social effects thereof, and

(C) improve methods for preventing, predicting, understanding and dealing with the misuse and abuse of controlled dangerous substances.

(c) The Director may enter into contracts with public agencies, institutions of higher education and private organizations or individuals for the purpose of conducting research, demonstrations or special projects which bear directly on the misuse and abuse of controlled dangerous substances.

(d) The Director may authorize persons engaged in research or scientific activities on the use and effects of dangerous substances to withhold the names and other identifying characteristics of persons who are the subjects of such research. Persons who obtain this authorization may not be compelled in any state civil, criminal, administrative and legislative or other proceeding to identify the subjects of research for which such authorization was obtained.

(e) The Director may authorize the lawful possession, distribution and use of controlled dangerous substances by persons engaged in research or scientific activities; authorization for possession of controlled dangerous substances may be extended to persons engaged in a program of drug education or persons in the performance of an official duty. Persons who obtain this authorization shall be exempt from prosecution for possession, distribution or use of dangerous substances to the extent authorized by the Director.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1222. Members of the board; meetings; powers and duties

(a) Annually the Board shall select one its members to serve as chair and one member to serve as vice-chair. The Board shall meet at least quarterly. The chair shall preside at all meetings and shall have the power to call meetings of the Board. In addition, meetings of the Board may be called by a majority of the members. The vice-chair shall perform these functions in the absence or incapacity of the chair. A quorum of four members of the Board shall be necessary to conduct any official business. All actions taken by the Board must be by a simple majority vote of a quorum. In the event of a tie vote, the measure being voted upon must be deemed to have failed.

(b) The Board shall adopt regulations of procedure for the orderly performance of its functions.

(c) Members of the Board shall serve without salary, but may be reimbursed for expenses reasonably incurred in the exercise of their lawful duties. Additionally, Board members are entitled to per diem and travel expenses consistent with title 3, chapter 5, section 65 of this title.

(d) The Board has the following powers and duties:

(1) To appoint the Director of the Bureau whose compensation is determined by the Board, but in no event may be lower than the lowest paid Commissioner in the executive branch of government;

(2) To establish general procedures with regard to assisting law enforcement officers and prosecutors; and

(3) To establish a program of training for Agents utilizing such courses as the National Police Academy conducted by the Federal Bureau of Investigation.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1223. Hiring attorneys to advise Director; administrative hearings; investigation; subpoena power

(a) Notwithstanding 3 V.I.C., 114(6), the Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control may employ attorneys, or contract with attorneys, as needed. These attorneys may advise the Director, the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control Board and Bureau personnel on all legal matters and shall appear for and represent the Director, the Board and Bureau personnel in all administrative hearings and all litigation or other proceedings that may arise in the discharge of their duties.

(b) At the request of the Director, the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control Board, or the Attorney General, such attorney may assist the Attorney General in prosecuting charges of violators of the Virgin Islands Controlled Substances Law. If a conflict of interest would be created by such attorney’s is [sic] representing the Director, Board or Bureau personnel, additional counsel may be hired upon approval of the Board.

(c) In carrying out his functions under this chapter, the Director may hold hearings, sign and issue subpoenas, administer oaths, examine witnesses, and receive evidence at any place in the Virgin Islands.

(d) Except as otherwise provided in this chapter, notice must be given and hearings must be conducted under appropriate procedures prescribed by the Director.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1224. Investigations; subpoena power

(a) In any investigation relating to the Director’s functions under this section with respect to controlled substances, the Director may subpoena witnesses, compel the attendance and testimony of witnesses, and require the production of any records, including books, papers, documents, and other tangible things which constitute or contain evidence, that the Director finds relevant or material to the investigation.

(b) A subpoena issued under this section may be served by any person designated in the subpoena to serve it. Service upon a natural person may be made by personal delivery of the subpoena to him. Service may be made upon a domestic or foreign corporation or upon a partnership or other unincorporated association which is subject to suit under a common name, by delivering the subpoena to an officer, to a managing or general agent, or to any other agent authorized by appointment or by law to receive service of process. The affidavit of the person serving the subpoena entered on a true copy thereof by the person serving it is proof of service.

(c) In the case of contumacy by or refusal to obey a subpoena issued to any person, the Director may invoke the aid of the V.I. Superior Court.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1225. Budget of Bureau

(a) The Bureau is comprised of one Director and such Agents, secretarial, investigative and clerical personnel as are necessary or desirable as determined by the Director within the scope of legislative appropriations made therefor. All other money, gifts, properly, [sic] proceeds from rent, sales, and all other gifts and contributions, including but not limited to financial or property gifts received by the Bureau, must be placed in the account or accounts, as authorized to be established under this section.

(b)(1) The Director may establish within the Bureau an account or system of accounts and records, and an appropriate bank account for quarterly deposits of allotted funds and for prompt payment of operating expenses of the Bureau except salaries and fringe benefits. All other money, gifts, property, proceeds from rent, sales, and all other gifts and contributions, including but not limited to financial or property gifts received by the Bureau, shall be placed in the account or accounts, as authorized to be established under this section. The use and disposal of the money and assets identified in this subsection must be determined by the Board and the money and property identified in the accounts shall remain available until expended in accordance to the authorization of the Board.

(2) The Director of the Office of Management and Budget shall make quarterly allotments of the annual appropriation to the Bureau.

(3) The Bureau shall submit to the Department of Finance by the 30th day of the month following the end of each quarter a quarterly report detailing the amount, the nature and justification of each item of expenditure in the previous quarter. The report must be accompanied by receipts and any other documentation required by the regulations of the Department of Finance’s or by other laws of the Virgin Islands. The Bureau shall compile and submit an annual report to the Department of Finance and to the Legislature by the 30th day of the month following the end of the fiscal year.

(4) The Director shall prepare and submit an annual budget for salaries and expenses of the Bureau to the Legislature—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1226. Report

The Director shall make an annual report to all members of the Board. The report must contain, at a minimum, a brief scary of all cases handled by the Bureau the preceding year, as well as the activities in which the Bureau participated.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1227. Registration with the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control for lawful possession of dangerous drugs and/or narcotics

(a) Every person who manufactures, distributes, dispenses, prescribes, administers or uses for scientific purposes, including the police sciences any controlled dangerous substance within this territory, or who proposes to engage in the manufacture, distribution, dispensing, prescribing, administering or use for scientific purposes, including the police sciences of any controlled dangerous substance within this territory shall obtain a registration issued by the Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control, in accordance with rules promulgated by the Director.

(1) Persons registered by the Director pursuant to this chapter to manufacture, distribute, dispense, or conduct research with controlled dangerous substances may possess, manufacture, distribute, dispense, or conduct research with those substances to the extent authorized by their registration and in conformity with the other provisions of this chapter.

(2) Every wholesaler, manufacturer or distributor of any drug product containing pseudoephedrine or phenylpropanolamine, or their salts, isomers, or salts of isomers shall obtain a registration issued by the Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control in accordance with rules promulgated by the Director.

(b) Out-of-the territory pharmaceutical suppliers who provide controlled dangerous substances to individuals within this the territory shall obtain a registration issued by the Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control, in accordance with rules promulgated by the Director; provided that this provision shall not apply to wholesale distributors who ship controlled dangerous substances to pharmacies or other entities registered within this territory in accordance with rules promulgated by the Director.

(c) Manufacturers, distributors, home care agencies, hospices, home care services, drug-detecting canine trainers or handlers and scientific researchers shall obtain a registration annually. Other practitioners shall obtain a registration for a period to be determined by the Director which must be for a period not less than one year nor more than three years.

(d) Notwithstanding the provisions of this section, the following persons are not required to register and may lawfully possess controlled dangerous substances under this chapter:

(1) An agent, or an employee of any registered manufacturer, distributor, dispenser or user for scientific purposes of any controlled dangerous substance, if such agent is acting in the usual course of such agent’s or employee’s business or employment and the employer has a current Virgin Islands registration;

(2) An ultimate user or a person in possession of any controlled dangerous substance pursuant to a lawful order of a practitioner;

(3) An individual pharmacist acting in the usual course of such pharmacist’s employment with a pharmacy with a current registration;

(4) Registered nurses and licensed practical nurses while acting pursuant to the authority of an individual or other entity with a current registration.

(e) The Director may, by regulation, waive the requirement for registration or fee for registration of certain manufacturers, distributors, dispensers, prescribers, administrators, or users for scientific purposes if the Director finds it consistent with the public health and safety.

(f) A separate registration is required at each principal place of business or professional practice where the applicant manufactures, distributes, dispenses, prescribes, administers, or uses for scientific purposes controlled dangerous substances.

(g) The Director may inspect the establishment of a registrant or applicant for registration in accordance with regulations promulgated by the Director.

(h) No person engaged in a profession or occupation for which a license to engage in such activity is provided by law may be registered under this chapter, unless such person holds a valid license of such person’s profession or occupation.

(i) Registrations are issued on the first day of January of each year. Registrations may be issued at other times, however, upon certification of the professional licensing board.

(j) The licensing boards of all professions and occupations to which the use of controlled dangerous substances is incidental shall furnish a current list of the persons holding valid licenses to the Director not later than the first day of October of each year. All such persons except persons exempt from registration requirements under subsection (d), (e) or (h) of this section are subject to the registration requirements of subsections (a), (b) and (c) of this section.

(k) The licensing board of any professional defined as a mid-level practitioner shall notify and furnish to the Director, not later than the first day of October of each year that such professional holds a valid license, a current listing of individuals licensed and registered with their respective boards to prescribe, order, select, obtain and administer controlled dangerous substances. The licensing board shall immediately notify the Director of any action subsequently taken against any such individual.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1228. Registration requirements for lawful possession

(a) The Director of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control shall register an applicant to manufacture, distribute, dispense, prescribe, administer or use for scientific purposes controlled dangerous substances included in Schedules I through V of 19 V.I.C., 595 unless the Director determines that the issuance of such registration is inconsistent with the public interest. In determining the public interest, the following factors shall be considered:

(1) Maintenance of effective controls against diversion of particular controlled dangerous substances and any Schedule I or II substance compounded therefrom into other than legitimate medical, scientific or industrial channels, including examination of the fitness of his or her employees or agents to handle dangerous substances;

(2) Compliance with the applicable law of the Virgin Islands;

(3) Whether an applicant has been found guilty of, entered a plea of guilty or nolo contendere to a charge under the Uniform Controlled Dangerous Substances Act or any other local, state or federal law relating to any substance defined herein as a controlled dangerous substance or any felony under the laws of any state, territory or the United States;

(4) Furnishing by the applicant false or fraudulent material information in any application filed seeking a registration with the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control;

(5) Past experience in the manufacture, distribution, dispensing, prescribing, administering or use for scientific purposes of controlled dangerous substances, and the existence in the establishment of effective controls against diversion;

(6) Denial, suspension or revocation of the applicant’s federal registration to manufacture, distribute or dispense controlled dangerous substances as authorized by federal law; and

(7) Such other factors as may be relevant to and consistent with the public health and safety.

Nothing herein may be deemed to require individual licensed pharmacists to register under the provisions of the Uniform Controlled Dangerous Substances Act.

(b) Registration granted under subsection (a) of this section does not entitle a registrant to manufacture, distribute, dispense, prescribe, administer or use for scientific purposes controlled dangerous substances in Schedule I or II other than those specified in the registration.

(c)(1) Practitioners must be registered to dispense, prescribe, administer or use for scientific purposes substances in Schedules II through V if they are authorized to carry on their respective activities under the laws of this territory. A registration application by a practitioner who wishes to conduct research with Schedule I substances must be accompanied by evidence of the applicant’s federal registration to conduct such activity and shall be referred to the Medical Research Commission for advice.

(2) The Medical Research Commission shall promptly advise the Director concerning the qualifications of each practitioner requesting such registration.

(3) Registration for the purpose of bona fide research or of use for scientific purposes with Schedule I substances by a practitioner deemed qualified by the Medical Research Commission may be denied if there are reasonable grounds to believe that the applicant will abuse or unlawfully transfer such substances or fail to safeguard adequately such applicant’s supply of such substances against diversion from legitimate medical or scientific use.

(d)(1) The Director shall initially permit persons to register who own or operate any establishment engaged in the manufacture, distribution, dispensing, prescribing, administering or use for scientific purposes of any controlled dangerous substances prior to January 1, 2011, and who are registered or licensed by the territory. Fees for registration under this section are as follows:

	Manufacturers,
Distributors and
Wholesalers	$300.00 annually

	All other Registration	$100.00 annually


(2) A registrant shall pay double the amount of the above-listed fee for any renewal of registration received more than thirty 30 days late.

(3) A Ten Dollar ($10.00) fee is charged for a duplicate registration certificate.

(e) Compliance by manufacturers and distributors with the provisions of the Federal Controlled Substances Act, 21 U.S.C., Section 801 et seq., respecting registration, excluding fees, is sufficient to qualify for registration under this chapter.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1229. Denial, revocation or suspension of registration

(a) Aregistration, pursuant to section 1227 of this chapter, to manufacture, distribute, dispense, prescribe, administer or use for scientific purposes a controlled dangerous substance must be limited, conditioned, denied, suspended or revoked by the Director upon a finding that the registrant:

(1) Has materially falsified any application filed pursuant to this chapter or required by this chapter;

(2) Has been found guilty of, entered a plea of guilty, or entered a plea of nolo contendere to a misdemeanor relating to any substance defined herein as a controlled dangerous substance or any felony under the laws of any state or the United States;

(3) Has had his federal registration retired, suspended, or revoked by a competent federal authority and is no longer authorized by federal law to manufacture, distribute, dispense, prescribe, administer or use for scientific purposes controlled dangerous substances;

(4) Has failed to maintain effective controls against the diversion of controlled dangerous substances to unauthorized persons or entities;

(5) Has prescribed, dispensed or administered a controlled dangerous substance from schedules other than those, specified in his state, territory or federal registration;

(6) Has had a restriction, suspension, revocation, limitation, condition, or probation placed on his professional license or certificate or practice as a result of a proceeding pursuant to the general statutes;

(7) Is abusing or, within the past five years, has abused or excessively used drugs or controlled dangerous substances;

(8) Has prescribed, sold, administered, or ordered any controlled substance for an immediate family member, himself; provided that this does not apply to a medical emergency when no other doctor is available to respond to the emergency;

(9) Has possessed, used, prescribed, dispensed or administered drugs or controlled dangerous substances for other than legitimate medical or scientific purposes or for purposes outside the normal course of his professional practice;

(10) Has been under the influence of alcohol or another intoxicating substance which adversely affected the central nervous system, vision, hearing or other sensory or motor functioning to such degree the person was impaired during the performance of his job; or

(11) Has violated any federal law relating to any controlled substances, any provision of the Uniform Controlled Dangerous Substances Act, as adopted by the Virgin Islands or any provision of the Virgin Islands Controlled Substances Law contained 19 V.I.C. 591 et seq., or any rules of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control.

(b)(1) In the event the Director suspends or revokes a registration granted under section 1227 of this chapter, all controlled dangerous substances owned or possessed by the registrant pursuant to such registration at the time of denial or suspension or the effective date of the revocation order, as the case may be, may in the discretion of the Director be impounded and preserved.

(2) No disposition may be made of substances impounded and preserved until the time for taking an appeal has elapsed or until all appeals have been concluded unless a court, upon application therefore, orders the sale of perishable substances and the deposit of the proceeds of the sale with the court.

(3) Upon a revocation order’s becoming final, all such controlled dangerous substances must be forfeited to the territory.

(c) The Drug Enforcement Administration must promptly be notified of all orders suspending or revoking registration and all forfeitures of controlled dangerous substances.

(d) In lieu of or in addition to any other remedies available to the Director, if a finding is made that a registrant has committed any act in violation of federal law relating to any controlled substance, any provision of the Uniform Controlled Dangerous Substances Act, as adopted by the Virgin Islands or any provision of the Virgin Islands Controlled Substances Law contained 19 V.I.C., 591 et seq., or any regulation of the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control, the Director may assess an administrative penalty not to exceed $2,000 for each such act.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1230. Order to show cause in administrative hearing

(a) Before denying, suspending or revoking a registration or refusing a renewal of registration, the Director shall serve upon the applicant or registrant an order to show cause why registration should not be denied, revoked or suspended or why the renewal should not be refused.

(1) The order to show cause must contain a statement of the basis therefore and must call upon the applicant or registrant to appear before the appropriate person or agency at a time and place within 30 days after the date of service of the order, but in the case of a denial or renewal of registration the show cause order must be served within thirty (30) days before the expiration of the registration.

(2)(A) These proceedings must be conducted in accordance with any Administrative Procedures Act adopted by the territory or similar statute, or regulations of the Bureau promulgated pursuant to section 1220 of this chapter, which in whole or in part must either be applicable to or serve as the basis of the procedural provisions governing the Virgin Islands Bureau of Narcotics and Dangerous Drug Control Act. The procedural provisions must provide for investigation of charges by the Bureau; notice of charges to the accused; an opportunity for a fair and impartial hearing for the accused before the Bureau; an opportunity for representation of the accused by counsel; the presentation of testimony, evidence and argument; subpoena power and attendance of witnesses; a record of proceedings; and judicial review by the courts in accordance with the standards established by the jurisdiction for such review. The Bureau shall have subpoena authority to conduct comprehensive reviews of the accused person’s or entity’s office records and administrative authority, upon demonstrating a substantial need, to access otherwise protected or confidential records.

(B) The Bureau may use preponderance of the evidence as the standard of proof in its role as trier of fact.

(3) Proceedings to refuse renewal of registration shall not abate the existing registration which shall remain in effect pending the outcome of the administrative hearing.

(b) The Director shall suspend, without an order to show cause, any registration simultaneously with the institution of proceedings under section 1229 of this chapter, if the Director finds there is imminent danger to the public health or safety which warrants this action. The suspension must continue in effect until the conclusion of the proceedings, including judicial review thereof, unless sooner withdrawn by the Director or dissolved by a court of competent jurisdiction.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1231. Court clerks to send copies of convictions

Upon the conviction of any person of the violation of any provision of this chapter, a certified copy of the judgment of conviction must be sent by the clerk of the court to the Director and to the board or officer, if any, by whom the convicted defendant has been licensed or registered to practice his profession or to carry on his business.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1232. Records of registrants

Persons registered to manufacture, distribute, or dispense controlled dangerous substances under this chapter shall keep records and maintain inventories in conformance with the record-keeping and inventory requirements of federal law and with the additional regulations the Director issues—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1233. Deputy Director; manner of selection; base salary

(a) The Board of Directors of the Bureau may, upon recommendation of the Director, hire a Deputy Director who shall serve until removed for just cause as so determined by the Board.

(b) The base salary for the Deputy Director must be between 85%-92% of the base salary for the Director.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1234. Employees—agents and support staff

(a) All former non-agent employees of the Virgin Islands Drug Enforcement Bureau who were transferred or assigned to other territorial law enforcement and government agencies and who currently are working in other territorial law enforcement and government agencies must, unless they otherwise express a contrary intent pursuant to section 1235 of this chapter, be reinstated into the Virgin Islands Bureau of Narcotics and Dangerous Drugs Control.

(b) Bureau staff positions must be consistent and compliant with personnel classification, regulations, and provisions of this Act.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. —.

§ 1235. Employee notification; declaration of intent

The Government shall have 15 days after enactment of this chapter to notify in writing all employees that were transferred or assigned out of the Virgin Islands Drug Enforcement Bureau as to the reinstatement provisions of section 1234 and as to the employees’ right to declare their intent to return to the agency or remain employed with the agency to which they are currently assigned. Such employees shall thereafter notify the Director of the V.I. Division of Personnel in writing within 15 days after their receipt of notice of their intent to remain in their current assignments or positions.—Added Sept. 20, 2010, No. 7194, § 2, Sess. L. 2010, p. — .
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_________________

Chapter 8
Magistrate Division of the Superior Court

Sec.

124. Magistrate’s traffic jurisdiction

§ 124. Magistrate’s traffic jurisdiction

(a) For purposes of this chapter, the term, “traffic offense”, means any conduct or violation of the provisions of titles 20 and 23 of the Virgin Islands Code and related regulations, relating to motor vehicles or pedestrians, or a moving or non-moving violation, which is punishable by a fine or a period of imprisonment of not more than six months.

(b) The Magistrate Division of the Superior Court has exclusive jurisdiction over all traffic offenses, except felony traffic offenses. A magistrate may:

(1) impose any penalty prescribed by law for each offense other than a penalty providing for imprisonment exceeding six months;

(2) impose points against a license as may be provided by law;

(3) impose as a sanction for a traffic offense including, required attendance at a traffic school, as may be provided by law or order of the court; and

(4) suspend or revoke a driver’s license as may be prescribed by law.

(c) The notice of traffic offense is the summons and complaint in the form described in Rule 151 of the Rules of the Superior Court, known as the “Uniform Traffic Ticket”, which must be filed directly by the issuing officer or prosecuting attorney in the Magistrate Division of the Superior Court.

(d) A person receiving a Uniform Traffic Ticket shall appear in court no later than the day specified on the ticket to admit or deny commission of the offense, and if necessary, to docket the case.

(e) The issuing officer or person shall present the case to the magistrate at the time and place docketed for the traffic offense hearing. The magistrate shall place a lien on the vehicle of the offender issued a notice of traffic offense until further appearance or proceedings who, without good cause shown, fails to appear as directed.—Added Jan. 1, 2008, No. 6919, § 2, Sess. L. 2007, p. 29; amended Dec. 22, 2007, No. 6985, § 7(a), Sess. L. 2007, p. 231.

HISTORY

Amendments—2007. Act 6985, § 7(a), deleted “including” following “each offense” in subsection (b)1).

Effective date. Section as effective Jan. 1, 2008, see section 6 of Act May 11, 2007, No. 6919, § 6, Sess. L. 2007, p. 31, as amended by Act June 16, 2007, No. 6929, § 40(b), Sess. L. 2007, p. 55.
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PART IV. JUDGMENT

Chapter 47
Uniform Interstate Enforcement of Domestic-Violence 
Protection Orders

Sec.

581. Short title

582. Definitions

583. Enforcement

584. Enforcement by law enforcement officer

585. Registration

586. Civil and criminal liability

587. Other remedies

588. Application of chapter

589. Construction

590. Separability

§ 581. Short title

This chapter may be cited as the “Uniform Interstate Enforcement of Domestic-Violence Protection Orders Act.”—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 98.

§ 582. Definitions

In this chapter:

(1) “Foreign protection order” means a protection order issued by a tribunal of another State.

(2) “Issuing State” means the State whose tribunal issues a protection order.

(3) “Mutual foreign protection order” means a foreign protection order that includes provisions in favor of both the protected individual seeking enforcement of the order and the respondent.

(4) “Protected individual” means an individual protected by a protection order.

(5) “Protection order” means an injunction or other order, issued by a tribunal under the domestic-violence, family-violence, or anti-stalking laws of the issuing State, to prevent an individual from engaging in violent or threatening acts against, harassment of, contact or communication with, or physical proximity to, another individual.

(6) “Respondent” means the individual against whom enforcement of a protection order is sought.

(7) “State” means a State of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States. The term includes an Indian tribe or band that has jurisdiction to issue protection orders.

(8) “Tribunal” means a court, agency, or other entity, authorized by law to issue or modify a protection order.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 98.

§ 583. Enforcement

(a) A person authorized by the law of this State to seek enforcement of a protection order may seek enforcement of a valid foreign protection order in a tribunal of this State. The tribunal shall enforce the terms of the order, including terms that provide relief that a tribunal of this State would lack power to provide but for this section. The tribunal shall enforce the order, whether the order was obtained by independent action or in another proceeding, if it is an order issued in response to a complaint, petition, or motion filed by or on behalf of an individual seeking protection. In a proceeding to enforce a foreign protection order, the tribunal shall follow the procedures of this State for the enforcement of protection orders.

(b) A tribunal of this State may not enforce a foreign protection order issued by a tribunal of a State that does not recognize the standing of a protected individual to seek enforcement of the order.

(c) A tribunal of this State shall enforce the provisions of a valid foreign protection order which govern custody and visitation, if the order was issued in accordance with the jurisdictional requirements governing the issuance of custody and visitation orders in the issuing State.

(d) A foreign protection order is valid if it:

(1) identifies the protected individual and the respondent;

(2) is currently in effect;

(3) was issued by a tribunal that had jurisdiction over the parties and subject matter under the law of the issuing State; and

(4) was issued after the respondent was given reasonable notice and had an opportunity to be heard before the tribunal issued the order or, in the case of an order ex parte, the respondent was given notice and has had or will have an opportunity to be heard within a reasonable time after the order was issued, in a manner consistent with the rights of the respondent to due process.

(e) A foreign protection order valid on its face is prima facie evidence of its validity.

(f) Absence of any of the criteria for validity of a foreign protection order is an affirmative defense in an action seeking enforcement of the order.

(g) A tribunal of this State may enforce provisions of a mutual foreign protection order which favor a respondent only if:

(1) the respondent filed a written pleading seeking a protection order from the tribunal of the issuing State; and

(2) the tribunal of the issuing State made specific findings in favor of the respondent.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 99.

§ 584. Enforcement by law enforcement officer

(a) A law enforcement officer of this State, upon determining that there is probable cause to believe that a valid foreign protection order exists and that the order has been violated, shall enforce the order as if it were the order of a tribunal of this State. Presentation of a protection order that identifies both the protected individual and the respondent and, on its face, is currently in effect constitutes probable cause to believe that a valid foreign protection order exists. For the purposes of this section, the protection order may be inscribed on a tangible medium or may have been stored in an electronic or other medium if it is retrievable in perceivable form. Presentation of a certified copy of a protection order is not required for enforcement.

(b) If a foreign protection order is not presented, a law enforcement officer of this State may consider other information in determining whether there is probable cause to believe that a valid foreign protection order exists.

(c) If a law enforcement officer of this State determines that an otherwise valid foreign protection order cannot be enforced because the respondent has not been notified or served with the order, the officer shall inform the respondent of the order, make a reasonable effort to serve the order upon the respondent, and allow the respondent a reasonable opportunity to comply with the order before enforcing the order.

(d) Registration or filing of an order in this State is not required for the enforcement of a valid foreign protection order pursuant to this chapter.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 100.

§ 585. Registration

(a) Any individual may register a foreign protection order in this State. To register a foreign protection order, an individual shall:

(1) present a certified copy of the order to the Office of the Clerk of the Superior Court; or

(2) present a certified copy of the order to Office of the Attorney General and request that the order be registered with the Office of the Clerk of the Superior Court.

(b) Upon receipt of a foreign protection order, the Office of the Attorney General shall register the order in accordance with this section. After the order is registered, the Office of the Clerk of the Superior Court shall furnish to the individual registering the order a certified copy of the registered order.

(c) The Office of the Clerk of the Superior Court shall register an order upon presentation of a copy of a protection order which has been certified by the issuing State. A registered foreign protection order that is inaccurate or is not currently in effect must be corrected or removed from the registry in accordance with the law of this State.

(d) An individual registering a foreign protection order shall file an affidavit by the protected individual stating that, to the best of the protected individual’s knowledge, the order is currently in effect.

(e) A foreign protection order registered under this chapter may be entered in any existing state or federal registry of protection orders, in accordance with applicable law.

(f) A fee may not be charged for the registration of a foreign protection order under this chapter.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 101.

§ 586. Civil and criminal liability

The Government of the Virgin Islands, a law enforcement officer, prosecuting attorney, clerk of court, or any governmental official acting in an official capacity, except for gross negligence, is immune from civil and criminal liability for an act or omission arising out of the registration or enforcement of a foreign protection order or the detention or arrest of an alleged violator of a foreign protection order if the act or omission was done in good faith in an effort to comply with this chapter.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 102.

§ 587. Other remedies

A protected individual who pursues remedies under this chapter is not precluded from pursuing other legal or equitable remedies against the respondent.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 102.

§ 588. Application of chapter

This chapter applies to protection orders issued before the effective date of this chapter and to continuing actions for enforcement of foreign protection orders commenced before the effective date of this chapter. A request for enforcement of a foreign protection order made on or after the effective date of this chapter for violations of a foreign protection order occurring before the effective date of this chapter is governed by this chapter.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 102.

§ 589. Construction

In applying and construing this Uniform Act, consideration must be given to the need to promote uniformity of the law with respect to its subject matter among States that enact it.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 102.

§ 590. Separability

If any provision of this chapter or its application to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this chapter which can be given effect without the invalid provision or application, and to this end the provisions of this Act are severable.—Added Mar. 31, 2005, No. 6730, § 20, Sess. L. 2005, p. 102.

_________________

PART V. EVIDENCE
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Interstate Compact for Juveniles
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§ 701. Short title

This chapter may be cited as “The Interstate Compact for Juveniles Act”.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 701a. Interstate Compact for Juveniles

The Interstate Compact for Juveniles is enacted into law, ratified and entered into with all other jurisdictions legally joining the Compact in substantially the form set forth in this chapter.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 701b. Purpose

(a) The compacting states to this Interstate Compact recognize that each state is responsible for the proper supervision or return of juveniles, delinquents and status offenders who are on probation or parole and who have absconded, escaped or run away from supervision and control and in so doing have endangered their own safety and the safety of others. The compacting states also recognize that each state is responsible for the safe return of juveniles who have run away from home and in doing so have left their state of residence. The compacting states also recognize that Congress, by enacting the Crime Control Act, 4 U.S.C § 112, has authorized and encouraged compacts for cooperative efforts and mutual assistance in the prevention of crime.

(b) It is the purpose of this Compact, through means of joint and cooperative action among the compacting states to:

(1) ensure that the adjudicated juveniles and status offenders subject to this Compact are provided adequate supervision and services in the receiving state as ordered by the adjudicating judge or parole authority in the sending state;

(2) ensure that the public safety interests of the citizens, including the victims of juvenile offenders, in both the sending and receiving states are adequately protected;

(3) return juveniles who have run away, absconded or escaped from supervision or control or have been accused of an offense to the state requesting their return;

(4) make contracts for the cooperative institutionalization in public facilities in member states for delinquent youth needing special services;

(5) provide for the effective tracking and supervision of juveniles;

(6) equitably allocate the costs, benefits and obligations of the compacting states;

(7) establish procedures to manage the movement between states of juvenile offenders released to the community under the jurisdiction of courts, juvenile departments, or any other criminal or juvenile justice agency that has jurisdiction over juvenile offenders;

(8) ensure immediate notice to jurisdictions where defined offenders are authorized to travel or to relocate across state lines;

(9) establish procedures to resolve pending charges, detainers, against juvenile offenders prior to transfer or release to the community under the terms of this Compact;

(10) establish a system of uniform data collection on information pertaining to juveniles subject to this Compact that allows access by authorized juvenile justice and criminal justice officials, and regular reporting of Compact activities to heads of state executive, judicial, and legislative branches and juvenile and criminal justice administrators;

(11) monitor compliance with rules governing interstate movement of juveniles and initiate interventions to address and correct non-compliance;

(12) coordinate training and education regarding the regulation of interstate movement of juveniles for officials involved in such activity; and

(13) coordinate the implementation and operation of the Compact with the Interstate Compact for the Placement of Children, the Interstate Compact for Adult Offender Supervision and other compacts affecting juveniles particularly in those cases where concurrent or overlapping supervision issues arise.

(c) It is the policy of the compacting states that the activities conducted by the Interstate Commission established in this chapter are the formation of public policies and therefore are public business. Furthermore, the compacting states shall cooperate and observe their individual and collective duties and responsibilities for the prompt return and acceptance of juveniles subject to the provisions of this Compact. The provisions of this Compact must be reasonably and liberally construed to accomplish the purposes and policies of the Compact.

(d) The remedies and procedures provided by this Compact are in addition to and not in substitution for any other right, remedy or procedure and shall not be in derogation of parental rights and responsibilities.

The Governor is hereby authorized to execute this compact on behalf of the Territory with any other State legally joining therein. Original jurisdiction is hereby vested in the Family Division of the Superior Court.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 702. Definitions

As used in this Compact, unless the context clearly requires a different construction:

(a) “By-laws” means: those by-laws established by the Interstate Commission for its governance, or for directing or controlling its actions or conduct.

(b) “Compact Administrator” means: the individual in each compacting state appointed pursuant to the terms of this Compact, responsible for the administration and management of the state’s supervision and transfer of juveniles subject to the terms of this Compact, the rules adopted by the Interstate Commission and policies adopted by the State Council under this Compact.

(c) “Compacting State” means: any state as defined in subsection (l) which has enacted the enabling legislation for this Compact.

(d) “Commissioner” means: the voting representative of each compacting state appointed pursuant to section 703 of this chapter.

(e) “Court” means: any court having jurisdiction over delinquent, neglected, or dependent children.

(f) “Deputy Compact Administrator” means: the individual, if any, in each compacting state appointed to act on behalf of a Compact Administrator pursuant to the terms of this Compact responsible for the administration and management of the state’s supervision and transfer of juveniles subject to the terms of this Compact, the rules adopted by the Interstate Commission and policies adopted by the State Council under this Compact.

(g) “Interstate Commission” means: the Interstate Commission for Juveniles established by section 703 of this chapter.

(h) “Juvenile” means: any person defined as a juvenile in any member state or by the rules of the Interstate Commission, including:

(1) Accused Delinquent—a person charged with an offense that, if committed by an adult, would be a criminal offense;

(2) Adjudicated Delinquent—a person found to have committed an offense that, if committed by an adult, would be a criminal offense;

(3) Accused Status Offender—a person charged with an offense that would not be a criminal offense if committed by an adult;

(4) Adjudicated Status Offender—a person found to have committed an offense that would not be a criminal offense if committed by an adult; and

(5) Non-Offender—a person in need of supervision who has not been accused or adjudicated a status offender or delinquent.

(i) “Non-Compacting state” means: any state that has not enacted the enabling legislation for this Compact.

(j) “Probation or Parole” means: any kind of supervision or conditional release of juveniles authorized under the laws of the compacting states.

(k) “Rule” means: a written statement by the Interstate Commission promulgated pursuant to section 704 of this chapter which is of general applicability, implements, interprets or prescribes a policy or provision of the Compact, or an organizational, procedural, or practice requirement of the Commission, and has the force and effect of statutory law in a compacting state, and includes the amendment, repeal, or suspension of an existing rule.

(l) “State” means: a state of the United States, the District of Columbia, or its designee, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, and the Northern Marianas Islands.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 703. Interstate Commission for Juveniles

(a)(1) The compacting states by this Compact establish the “Interstate Commission for Juveniles”.

(2) The Commission is a body corporate and joint agency of the compacting states.

(3) The Commission has all the responsibilities, powers and duties set forth in this Compact, and such additional powers as may be conferred upon it by subsequent action of the respective legislatures of the compacting states in accordance with the terms of this Compact.

(b) The Interstate Commission consists of Commissioners appointed by the appropriate appointing authority in each state pursuant to the rules and requirements of each compacting state and in consultation with the State Council for Interstate Juvenile Supervision established under this Compact. The Commissioner is the Compact Administrator, Deputy Compact Administrator or designee from that state who serves on the Interstate Commission in such capacity under or pursuant to the applicable law of the compacting state.

(c)(1) In addition to the Commissioners who are the voting representatives of each state, the Interstate Commission includes individuals who are not commissioners, but who are members of interested organizations. Such non-commissioner members must include a member of the National Organizations of Governors, Legislators, State Chief Justices, Attorneys General, Interstate Compact for Adult Offender Supervision, Interstate Compact for the Placement of Children, juvenile justice and juvenile corrections officials, and crime victims. All non-commissioner members of the Interstate Commission must be ex-officio, non-voting, members.

(2) The Interstate Commission may provide in its by-laws for such additional ex-officio, non-voting members, including members of other national organizations, in such numbers as is determined by the Commission.

(d) Each compacting state represented at any meeting of the Commission is entitled to one vote. A majority of the compacting states constitutes a quorum for the transaction of business, unless a larger quorum is required by the by-laws of the Interstate Commission.

(e) The Commission shall meet at least once each calendar year. The Chairperson may call additional meetings and, upon the request of a simple majority of the compacting states, shall call additional meetings. Public notice must be given of all meetings and meetings must be open to the public.

(f) The Interstate Commission shall establish an Executive Committee, which must include Commission officers, members, and others as determined by the by-laws. The Executive Committee shall have the power to act on behalf of the Interstate Commission during periods when the Interstate Commission is not in session, with the exception of rulemaking and amendment to the Compact. The executive committee shall oversee the day-to-day activities of the administration of the Compact managed by an Executive Director and Interstate Commission staff; administers enforcement and compliance with the provisions of the Compact, its by-laws and rules, and performs such other duties as directed by the Interstate Commission or set forth in the by-laws.

(g) Each member of the Interstate Commission has the right and power to cast a vote to which that compacting state is entitled and to participate in the business and affairs of the Interstate Commission. A member shall vote in person and may not delegate a vote to another compacting state. However, a Commissioner, in consultation with the State Council, shall appoint another authorized representative, in the absence of the Commissioner from that state, to cast a vote on behalf of the compacting state at a specified meeting. The by-laws may provide for members’ participation in meetings by telephone or other means of telecommunication or electronic communication.

(h) The Interstate Commission’s by-laws must establish conditions and procedures under which the Interstate Commission shall make its information and official records available to the public for inspection or copying. The Interstate Commission may exempt from disclosure any information or official records to the extent they would adversely affect personal privacy rights or proprietary interests.

(i) Public notice must be given of all meetings and all meetings must be open to the public, except as set forth in the Rules or as otherwise provided in the Compact. The Interstate Commission and any of its committees may close a meeting to the public where it determines by two-thirds vote that an open meeting would be likely to:

(1) Relate solely to the Interstate Commission’s internal personnel practices and procedures;

(2) Disclose matters specifically exempted from disclosure by statute;

(3) Disclose trade secrets or commercial or financial information which is privileged or confidential;

(4) Involve accusing any person of a crime, or formally censuring any person;

(5) Disclose information of a personal nature where disclosure would constitute a clearly unwarranted invasion of personal privacy;

(6) Disclose investigative records compiled for law enforcement purposes;

(7) Disclose information contained in or related to examination, operating or condition reports prepared by, or on behalf of or for the use of, the Interstate Commission with respect to a regulated person or entity for the purpose of regulation or supervision of such person or entity;

(8) Disclose information, the premature disclosure of which would significantly endanger the stability of a regulated person or entity; or

(9) Specifically relate to the Interstate Commission’s issuance of a subpoena, or its participation in a civil action or other legal proceeding.

(j)(1) For every meeting closed pursuant to this provision, the Interstate Commission’s legal counsel shall publicly certify that, in the legal counsel’s opinion, the meeting may be closed to the public, and shall reference each relevant exemptive provision.

(2)(A) The Interstate Commission shall keep minutes that fully and clearly describe all matters discussed in any meeting and that provide a full and accurate summary of any actions taken, and the reasons for them, including a description of each of the views expressed on any item and the record of any roll call vote, reflected in the vote of each member on the question.

(B) All documents considered in connection with any action must be identified in such minutes.

(k) The Interstate Commission shall collect standardized data concerning the interstate movement of juveniles as directed through its rules, which must specify the data to be collected, the means of collection and data exchange and reporting requirements. The methods of data collection, exchange and reporting must insofar as is reasonably possible conform to up-to-date technology and coordinate its information functions with the appropriate repository of records.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 704. Powers and duties of the Interstate Commission

The Commission has the following powers and duties:

(1) To provide for dispute resolution among compacting states;

(2) To promulgate rules to effect the purposes and obligations as enumerated in this Compact which have the force of statutory law and are binding in the compacting states to the extent and in the manner provided in this Compact.

(3) To oversee, supervise and coordinate the interstate movement of juveniles subject to the terms of this Compact and any by-laws adopted and rules promulgated by the Interstate Commission;

(4) To enforce compliance with the Compact provisions, the rules promulgated by the Interstate Commission, and the by-laws, using all necessary and proper means, including but not limited to the use of judicial process;

(5) To establish and maintain offices located within one or more of the compacting states;

(6) To purchase and maintain insurance and bonds;

(7) To borrow, accept, hire or contract for services of personnel;

(8) To establish and appoint committees and hire staff which it considers necessary for the carrying out of its functions including, but not limited to, an Executive Committee as required by section 703 which shall have the power to act on behalf of the Interstate Commission in carrying out its powers and duties hereunder;

(9) To elect or appoint such officers, attorneys, employees, agents, or consultants, and to fix their compensation, define their duties and determine their qualifications; and to establish the Interstate Commission’s personnel policies and programs relating to, among other personnel policies, conflicts of interest, rates of compensation, and qualifications of personnel;

(10) To accept any and all donations and grants of money, equipment, supplies, materials, and services, and to receive, utilize, and dispose of it;

(11) To lease, purchase, accept contributions or donations of, or otherwise to own, hold, improve or use any property, real, personal, or mixed;

(12) To sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise dispose of any property, real, personal or mixed;

(13) To establish a budget and make expenditures and levy dues as provided in section 708 of this Compact;

(14) To sue and be sued;

(15) To adopt a seal and by-laws governing the management and operation of the Interstate Commission;

(16) To perform such functions as may be necessary or appropriate to achieve the purposes of this Compact;

(17) To report annually to the legislatures, governors, judiciary, and State councils of the compacting states concerning the activities of the Interstate Commission during the preceding year. Such reports must also include any recommendations that may have been adopted by the Interstate Commission;

(18) To coordinate education, training and public awareness regarding the interstate movement of juveniles for officials involved in such activity;

(19) To establish uniform standards of the reporting, collecting and exchanging of data; and

(20) To maintain its corporate books and records in accordance with the by-laws.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 705. Organization and operation of the Interstate Commission

(a) By-laws.

(1) The Interstate Commission shall, by a majority of the members present and voting, within twelve months after the first Interstate Commission meeting, adopt by-laws to govern its conduct as may be necessary or appropriate to carry out the purposes of the Compact, including, but not limited to:

(2) Establishing the fiscal year of the Interstate Commission;

(3) Establishing an Executive Committee and such other committees as may be necessary;

(4) Providing for the establishment of committees governing any general or specific delegation of any authority or function of the Interstate Commission;

(5) Providing reasonable procedures for calling and conducting meetings of the Interstate Commission, and ensuring reasonable notice of each such meeting;

(6) Establishing the titles and responsibilities of the officers of the Interstate Commission;

(7) Providing a mechanism for concluding the operations of the Interstate Commission and the return of any surplus funds that may exist upon the termination of the Compact after the payment and/or reserving of all of its debts and obligations;

(8) Providing “start-up” rules for initial administration of the Compact; and

(9) Establishing standards and procedures for compliance and technical assistance in carrying out the Compact.

(b) Officers and Staff.

(1) The Interstate Commission shall, by a majority of the members, elect annually from among its members a chairperson and a vice chairperson, each of whom shall have such authority and duties as may be specified in the by-laws. The chairperson or, in the chairperson’s absence or disability, the vice-chairperson shall preside at all meetings of the Interstate Commission. The officers so elected shall serve without compensation or remuneration from the Interstate Commission; however, subject to the availability of budgeted funds, the officers must be reimbursed for any ordinary and necessary costs and expenses incurred by them in the performance of their duties and responsibilities as officers of the Interstate Commission.

(2) The Interstate Commission shall, through its Executive Committee, appoint or retain an Executive Director for such period, upon such terms and conditions and for such compensation as the Interstate Commission may consider appropriate. The Executive Director shall serve as secretary to the Interstate Commission, but may not be a member and shall hire and supervise such other staff as may be authorized by the Interstate Commission.

(c) Qualified Immunity, Defense and Indemnification.

(1) The Commission’s Executive Director and employees are immune from suit and liability, either personally or in their official capacity, for any claim for damage to or loss of property or personal injury or other civil liability caused or arising out of or relating to any actual or alleged act, error, or omission that occurred, or that such person had a reasonable basis for believing occurred within the scope of Commission employment, duties, or responsibilities; however, any such person is not be protected from suit or liability for any damage, loss, injury, or liability caused by the intentional or willful and wanton misconduct of any such person.

(2) The liability of any Commissioner, or the employee or agent of a Commissioner, acting within the scope of such person’s employment or duties for acts, errors, or omissions occurring within such person’s state may not exceed the limits of liability set forth under the Constitution and laws of that state for state officials, employees, and agents. Nothing in this subsection may be construed to protect any such person from suit or liability for any damage, loss, injury, or liability caused by the intentional or willful and wanton misconduct of any such person.

(3) The Interstate Commission shall defend the Executive Director or the employees or representatives of the Interstate Commission and, subject to the approval of the Attorney General of the state represented by any Commissioner of a compacting state, shall defend such Commissioner or the Commissioner’s representatives or employees in any civil action seeking to impose liability arising out of any actual or alleged act, error or omission that occurred within the scope of Interstate Commission employment, duties or responsibilities, or that the defendant had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, if the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such person.

(4) The Interstate Commission shall indemnify and hold the Commissioner of a compacting state, or the Commissioner’s representatives or employees, or the Interstate Commission’s representatives or employees, harmless in the amount of any settlement or judgment obtained against such persons arising out of any actual or alleged act, error, or omission that occurred within the scope of Interstate Commission employment, duties, or responsibilities, or that such persons had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, if the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such persons.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 706. Rulemaking functions of the Interstate Commission

(a) The Interstate Commission shall promulgate and publish rules in order to effectively and efficiently achieve the purposes of the Compact.

(b) Rulemaking must occur pursuant to the criteria set forth in this section and the by-laws and rules adopted pursuant thereto. The rulemaking must substantially conform to the principles of the “Model State Administrative Procedures Act,” 1981 Act, Uniform LawsAnnotated, Vol. 15, p.1 (2000), or such other administrative procedures act, as the Interstate Commission considers appropriate consistent with due process requirements under the U.S. Constitution as now or hereafter interpreted by the U.S. Supreme Court. All rules and amendments become binding as of the date specified, as published with the final version of the rule as approved by the Commission.

(c) When promulgating a rule, the Interstate Commission shall, at a minimum:

(1) Publish the proposed rule’s entire text stating the reason for that proposed rule;

(2) Allow and invite any and all persons to submit written data, facts, opinions and arguments, which information must be added to the record, and be made publicly available;

(3) Provide an opportunity for an informal hearing if petitioned by 10 or more persons; and

(4) Promulgate a final rule and its effective date, if appropriate, based on input from state or local officials, or interested parties.

(d) The Interstate Commission shall allow, not later than sixty days after a rule is promulgated, any interested person to file a petition in the United States District Court for the District of Columbia or in the Federal District Court where the Interstate Commission’s principal office is located for judicial review of such rule. If the Court finds that the Interstate Commission’s action is not supported by substantial evidence in the rulemaking record, the Court shall hold the rule unlawful and set it aside. For purposes of this subsection, evidence is substantial if it would be considered substantial evidence under the Model State Administrative Procedures Act.

(e) If a majority of the legislatures of the compacting states rejects a rule, those states may, by enactment of a statute or resolution in the same manner used to adopt the Compact, cause the rule to have no further force in any compacting state.

(f) The existing rules governing the operation of the Interstate Compact on Juveniles superseded by this Act become null 12 months after the first meeting of the Interstate Commission established under this Compact.

(g) Upon determination by the Interstate Commission that a state-of-emergency exists, it may promulgate an emergency rule that becomes effective immediately upon adoption, except that the usual rulemaking procedures provided under this Compact must be retroactively applied to such rule as soon as reasonably possible, but no later than 90 days after the effective date of the emergency rule.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 707. Oversight, enforcement and dispute resolution by Interstate Commission

(a) Oversight.

(1) The Interstate Commission shall oversee the administration and operations of the interstate movement of juveniles subject to this Compact in the compacting states and shall monitor such activities being administered in non-compacting states which may significantly affect compacting states.

(2)(A) The Courts and executive agencies in each compacting state shall enforce this Compact and shall take all actions necessary and appropriate to effectuate the Compact’s purposes and intent. The provisions of this Compact and the rules promulgated under this Compact must be received by all the judges, public officers, commissions, and departments of the State government as evidence of the authorized statute and administrative rules.

(B) All Courts shall take judicial notice of the Compact and the rules. In any judicial or administrative proceeding in a compacting state pertaining to the subject matter of this Compact which may affect the powers, responsibilities or actions of the Interstate Commission, the Commission is entitled to receive all service of process in any such proceeding, and has standing to intervene in the proceeding for all purposes.

(b) Dispute Resolution.

(1) The compacting states shall report to the Interstate Commission on all issues and activities necessary for the administration of the Compact as well as issues and activities pertaining to compliance with the provisions of the Compact and its bylaws and rules.

(2) The Interstate Commission shall attempt, upon the request of a compacting state, to resolve any disputes or other issues that are subject to the Compact and which may arise among compacting states and between compacting and non-compacting states. The Commission shall promulgate a rule providing for both mediation and binding dispute resolution for disputes among the compacting states.

(3) The Interstate Commission, in the reasonable exercise of its discretion, shall enforce the provisions and rules of this Compact using any or all means set forth in section 711 of this chapter.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 708. Finance

(a) The Interstate Commission shall pay or provide for the payment of the reasonable expenses of its establishment, organization and ongoing activities.

(b) The Interstate Commission shall levy on and collect an annual assessment from each compacting state to cover the cost of the internal operations and activities of the Interstate Commission and its staff which must be in a total amount sufficient to cover the Interstate Commission’s annual budget as approved each year. The aggregate annual assessment amount must be allocated based upon a formula to be determined by the Interstate Commission, taking into consideration the population of each compacting state and the volume of interstate movement of juveniles in each compacting state and shall promulgate a rule binding upon all compacting states which governs said assessment.

(c) The Interstate Commission may not incur any obligations of any kind prior to securing the funds adequate to meet the same; nor may the Interstate Commission pledge the credit of any of the compacting states, except by and with the authority of the compacting state.

(d) The Interstate Commission shall keep accurate accounts of all receipts and disbursements. The receipts and disbursements of the Interstate Commission are subject to the audit and accounting procedures established under its by-laws. However, all receipts and disbursements of funds handled by the Interstate Commission must be audited yearly by a certified or licensed public accountant, and the report of the audit must be included in and become part of the annual report of the Interstate Commission.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 709. The State Council

(a) Each member state shall establish a State Council for Interstate Juvenile Supervision. While each state may determine the membership of its own State Council, its membership must include at least one representative from the legislative, judicial, and executive branches of government, victims groups, and the Compact Administrator, Deputy Compact Administrator or designee.

(b) Each compacting state retains the right to determine the qualifications of the Compact Administrator or Deputy Administrator. Each State Council shall advise and may exercise oversight and advocacy concerning that state’s participation in Interstate Commission activities and other duties as may be determined by that state, including but not limited to, development of policy concerning operations and procedures of the Compact within that state.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 710. Compacting states, effective date and amendment

(a) Any state, the District of Columbia or its designee, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, and the Northern Marianas Islands as defined in section 702 is eligible to become a compacting state.

(b) The Compact becomes effective and binding upon legislative enactment of the Compact into law by no less than 35 of the states. This Compact becomes effective and binding as to any other compacting state upon enactment of the Compact into law by that state. The governors of non-member states or their designees may participate in the activities of the Interstate Commission on a non-voting basis prior to adoption of the Compact by all states and territories of the United States.

(c) The Interstate Commission may propose amendments to the Compact for enactment by the compacting states. No amendment may become effective and binding upon the Interstate Commission and the compacting states unless it is enacted into law by unanimous consent of the compacting states.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 711. Withdrawal, default, termination and judicial enforcement

(a) Withdrawal.

(1) Once effective, the Compact continues in force and remains binding upon each and every compacting state; however, a compacting state may withdraw from the Compact by specifically repealing the statute that enacted the Compact into law.

(2) The effective date of withdrawal is the effective date of the repeal.

(3) The withdrawing state shall immediately notify the Chairperson of the Interstate Commission in writing upon the introduction of legislation repealing this Compact in the withdrawing state. The Interstate Commission shall notify the other compacting states of the withdrawing state’s intent to withdraw within sixty days of its receipt of the notice.

(4) The withdrawing state is responsible for all assessments, obligations and liabilities incurred through the effective date of withdrawal, including any obligations, the performance of which extend beyond the effective date of withdrawal.

(5) Reinstatement following withdrawal of any compacting state occurs upon the withdrawing state’s reenacting the Compact or upon such later date as determined by the Interstate Commission.

(b) Technical Assistance, Fines, Suspension, Termination and Default.

(1) If the Interstate Commission determines that any compacting state has at any time defaulted in the performance of any of its obligations or responsibilities under this Compact, or the by-laws or duly promulgated rules, the Interstate Commission may impose any or all of the following penalties:

(A) Remedial training and technical assistance as directed by the Interstate Commission;

(B) Alternative Dispute Resolution;

(C) Fines, fees, and costs in such amounts as are considered to be reasonable as fixed by the Interstate Commission; and

(D) Suspension or termination of membership in the Compact, which may be imposed only after all other reasonable means of securing compliance under the by-laws and rules have been exhausted and the Interstate Commission has therefore determined that the offending state is in default.

(i) Immediate notice of suspension must be given by the Interstate Commission to the Governor, the Chief Justice or the Chief Judicial Officer of the state, the majority and minority leaders of the defaulting state’s legislature, and the State Council.

(ii) The grounds for default include, but are not limited to failure of a compacting state to perform such obligations or responsibilities imposed upon it by this Compact, the by-laws, or duly promulgated rules and any other grounds designated in commission by-laws and rules. The Interstate Commission shall immediately notify the defaulting state in writing of the penalty imposed by the Interstate Commission and of the default pending a cure of the default.

(iii) The Commission shall stipulate the conditions and the time period within which the defaulting state must cure its default. If the defaulting state fails to cure the default within the time period specified by the Commission, the defaulting state must be terminated from the Compact upon an affirmative vote of a majority of the compacting states and all rights, privileges and benefits conferred by this Compact are terminated from the effective date of termination.

(2) Within sixty days after the effective date of termination of a defaulting state, the Commission shall notify the Governor, the Chief Justice or Chief Judicial Officer, the Majority and Minority Leaders of the defaulting state’s legislature, and the State Council of such termination.

(3) The defaulting state is responsible for all assessments, obligations and liabilities incurred through the effective date of termination including any obligations, the performance of which extends beyond the effective date of termination.

(4) The Interstate Commission does not bear any costs relating to the defaulting state unless otherwise mutually agreed upon in writing between the Interstate Commission and the defaulting state.

(5) Reinstatement following termination of any compacting state requires both a reenactment of the Compact by the defaulting state and the approval of the Interstate Commission pursuant to the rules.

(c) Judicial Enforcement. The Interstate Commission may, by majority vote of the members, initiate legal action in the United States District Court for the District of Columbia or, at the discretion of the Interstate Commission, in the federal district where the Interstate Commission has its offices, to enforce compliance with the provisions of the Compact, its duly promulgated rules and by-laws, against any compacting state in default. If judicial enforcement is necessary, the prevailing party must be awarded all costs of such litigation including reasonable attorneys’ fees.

(d) Dissolution of Compact.

(1) The Compact dissolves effective upon the date of the withdrawal or default of the compacting state, which reduces membership in the Compact to one compacting state.

(2) Upon the dissolution of this Compact, the Compact becomes null; is of no further force, and the business and affairs of the Interstate Commission must be concluded and any surplus funds must be distributed in accordance with the by-laws.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 712. Severability and construction

(a) The provisions of this Compact are severable, and if any phrase, clause, sentence or provision is adjudged unenforceable, the remaining provisions of the Compact are enforceable.

(b) The provisions of this Compact must be liberally construed to effectuate its purposes.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.

§ 713. Binding effect of Compact and other laws

(a) Other Laws.

(1) Nothing in this Compact prevents the enforcement of any other law of a compacting state which is not inconsistent with this Compact.

(2) All compacting states’ laws other than state Constitutions and other interstate Compacts conflicting with this Compact are superseded to the extent of the conflict.

(b) Binding Effect of the Compact.

(1) All lawful actions of the Interstate Commission, including all rules and by-laws promulgated by the Interstate Commission, are binding upon the compacting states.

(2) All agreements between the Interstate Commission and the compacting states are binding in accordance with their terms.

(3) Upon the request of a party to a conflict over meaning or interpretation of Interstate Commission actions, and upon a majority vote of the compacting states, the Interstate Commission may issue advisory opinions regarding such meaning or interpretation.

(c) If any provision of this Compact exceeds the constitutional limits imposed on the legislature of any compacting state, the obligations, duties, powers or jurisdiction sought to be conferred by such provision upon the Interstate Commission are ineffective and such obligations, duties, powers or jurisdiction remain in the compacting state and may be exercised by the agency thereof to which such obligations, duties, powers or jurisdiction are delegated by law in effect at the time this Compact becomes effective.—Added Apr. 7, 2010, No. 7159, § 1, Sess. L. 2010, p. —.
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HISTORY

Editor’s note. Pursuant to Section 5 of Act No. 6687, all references throughout the Virgin Islands Code to the “Territorial Court” have been changed to “Superior Court.”

Former chapter 201. Former chapter 201, consisting of §§ 2501–2513, was repealed by Act Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 140.

Former section 2501, which was enacted as part of the original Virgin Islands Code, related to definitions of words used throughout the chapter.

Former section 2502, which was enacted as part of the original Virgin Islands Code, related to filing complaints.

Former section 2503, which was enacted as part of the original Virgin Islands Code, and amended by Acts Dec. 22, 1976, No. 3912, Sess. L. 1976, p. 233 and April 28, 1977, No. 3972, § 8, Sess. L. 1977, p. 52, related to the apprehension and release of children.

Former section 2504, which enacted as part of the original Virgin Islands Code, related to detention accommodations for children.

Former section 2505, which was enacted as part of the original Virgin Islands Code, and amended by Act Nov. 15, 1971, No. 3117, § 1, Sess. L. 1971, p. 343, related to conducting hearings.

Former section 2506, which was enacted as part of the original Virgin Islands Code, and amended by Acts March 19, 1971, No. 2958, § 1, Sess. L. 1971, p. 25 and April 28, 1977, No. 3972, § 5, Sess. L. 1977, p. 50, related to decrees.

Former section 2507, which was enacted as part of the original Virgin Islands Code, related to placement of children with regard to their religious affiliations.

Former section 2508, which was enacted as part of the original Virgin Islands Code, related to support of children committed to custodial agencies.

Former section 2509, which was enacted as part of the original Virgin Islands Code, related to the termination of parental rights.

Former section 2510, which was enacted as part of the original Virgin Islands Code, related to court and witness fees.

Former section 2511, which was enacted as part of the original Virgin Islands Code, and amended by Act Nov. 15, 1971, No. 3117, § 2, Sess. L. 1971, p. 344 related to court records as privileged information.

Former section 2512, which was enacted as part of the original Virgin Islands Code, related to the cooperation of departments with the court.

Former section 2513, which was enacted as part of the original Virgin Islands Code, related to the general purpose of the chapter.



ANNOTATIONS

1. Construction.

2. Application of federal law.

1. Construction. Fine imposed on juvenile who admitted negligent homicide guilt in vehicle collision case was not authorized by this statute, since statute did not specifically authorize imposition. Government of Virgin Islands v. D.W., 29 V.I. 297, 3 F.3d 697, 1993 U.S. App. LEXIS 21935 (3d Cir. 1993).

2. Application of federal law. The Federal Juvenile Delinquency Act, 18 U.S.C. § 5031 et seq., does not apply to the Territorial Court [now Superior Court]; however, a similar statutory structure for juvenile proceedings, separate and distinct from adult criminal proceedings, is established for the Territorial Court [now Superior Court] by 4 V.I.C. § 172 et seq., 5 V.I.C. § 2501 et seq., and 5 V.I.C. App. IV, Rs. 81–98. Government of the Virgin Islands ex rel. Marvin A., 17 V.I. 102, 1980 V.I. LEXIS 89 (1980).

Subchapter I. Children’s Policy

§ 2501. A Children’s Policy for the Territory

(a) The purpose of this act is to establish a Children’s Policy for the territory.

(b) This policy shall be interpreted in conjunction with all relevant laws, regulations, and the cultural heritage of the child and shall apply to all children who have need of services including, but not limited to, those mentally, socially, emotionally, physically, developmentally, educationally or economically disadvantaged or handicapped; those dependent, neglected, abused or exploited; and, those who by their circumstance or action commit delinquent acts within this territory and are found to be in need of treatment or sanctions.

(c) The policy for children who commit delinquent acts is a balance between treatment and sanctions. Emphasis is placed upon public safety and deterrence. Children should become aware through the imposition of sanctions that delinquent behavior will not be excused. Sanctions will be dispensed in a manner that is “appropriate to the seriousness of the offense”.

(d) It shall be the policy of this territory to concentrate on the prevention of children’s problems as the most important strategy which can be planned and implemented on behalf of children and their families. The territory shall encourage community involvement in the provisions of children’s services including, as an integral part, public and private groups in order to encourage and provide innovative strategies for children’s services. To maximize resources in providing services to children in need, all departments providing service to children shall develop methods to coordinate their services’ resources. For children with multiple needs, the furtherance of this policy requires that all children’s service agencies recognize that their jurisdiction in meeting these children’s needs is not mutually exclusive.

(e) When children or their families request help, Federal and Territorial government resources shall be utilized to complement community efforts to help meet the needs of children by aiding in the prevention and resolution of their problems. The territory shall direct its efforts first to strengthen and encourage family life as the most appropriate environment for the care and nurturing of children. To this end, the territory shall assist and encourage families to utilize all available resources. For children in need of services, care and guidance, the territory shall attempt to secure those services needed to serve the emotional, mental and physical welfare of children and the best interests of the community, preferably in their homes or in the least restrictive environment possible. When children must be placed in care away from their homes, the territory shall attempt to ensure that they are protected against harmful effects resulting from the temporary or permanent inability of parents to provide care and protection of their children. It is the policy of this territory to reunite children with their families in a timely manner, whether or not the child has been voluntarily placed in the care of a department. When children must be permanently removed from their homes, they shall if practicable be placed in adoptive homes so that they may become members of a family by legal adoption or, absent that possibility, they shall be placed in other permanent settings.

(f) The Children’s Policy shall be implemented through the cooperative efforts of legislative, judicial and executive branches, as well as other public and private resources. Where resources are limited, services shall be targeted to those children in greatest need.

(g) Further, it is the duty of every government officer and employee to render such assistance and cooperation as is within his jurisdictional power to further the objects of this chapter. All institutions or other agencies to which any child is committed shall give to the court or its representative such information concerning such child as the court may require. The court is authorized to seek the cooperation of and may use the available services of any societies or organizations, public or private, having for their objective the protection or aid of children or families, including family counseling services, to the end that the court may be assisted in every reasonable way to give the children and families within its jurisdiction such care, protection and assistance as will best enhance their welfare.

(h) The laws relating to delinquency, persons in need of supervision, abuse and neglect shall be liberally construed to carry out the intent and purpose of the Children’s Policy.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 143.

HISTORY

Revision notes. This chapter provides the procedure for exercising the jurisdiction granted by sections 171–176 of Title 4. It is based on the provisions of the Standard Juvenile Court Act (1949), prepared by a Committee of the National Probation and Parole Association. For prior law on this subject, see note under section 171 of Title 4.

Effective date of amendments—1983. Act Sept. 24, 1983, No. 4855, § 5, Sess. L. 1983, p. 186, provided: “This act [which repealed and replaced section 2501 et seq. of this chapter and chapter 11 of Title 4 and amended sections 1162 and 1167 of Title 3] shall take effect 120 days after the date of enactment [Sept. 24, 1983].”

Consolidation of municipal courts. For consolidation, by Act Feb. 8, 1965, No. 1291, of Municipal Court of Saint Croix, and Municipal Court of Saint Thomas and Saint John, into a single court to be designated as “The Municipal Court of the Virgin Islands”, see sections 2 and 3 of Title 4. For general conforming amendment of all laws in which reference is made to “a municipal court”, “municipal courts”, or “each municipal court”, see section 12 of such Act, set out in note under section 3 of Title 4.

CROSS REFERENCES

Adoption, see Title 16.

Child Protection Act, see section 501 et seq. of Title 14.

Children’s trust fund, see section 3086 of Title 33.

Domestic relations procedure, see Title 16.

Guardianship, see Title 15.

Institutions for care and detention of children, see Title 34.

Jurisdiction of juvenile and domestic relations proceedings, see sections 171–177 of Title 4.



ANNOTATIONS

Cited. Cited in Government of Virgin Islands v. D.W., 29 V.I. 297, 3 F.3d 697, 1993 U.S. App. LEXIS 21935 (3d Cir. 1993).

Subchapter II. General Provisions for Delinquency, Persons in Need of Supervision, Abuse and 
Neglect Matters

§ 2502. Definitions

As used in this chapter, unless it is otherwise provided or the context requires a different construction, application or meaning:

(1) “Abandoned child” means a child whose parents, guardian, or custodian desert him for such a length of time and under such circumstances as to show an intent to evade the duty of rearing him or a reckless disregard for his needs. It shall be a rebuttable presumption that the parent intends to abandon the child who has been left by his parent without any provision for his support, or without communication from such parent for a period of six months. If, in the opinion of the court, the evidence indicates that such parent has made only minimal efforts to support or communicate with the child, the court may declare the child to be abandoned. Abandonment is a form of neglect.

(2) “Abuse” means any physical or mental injury inflicted on a child, other than by accidental means, by those responsible for the care and maintenance of the child, which injury causes or creates a substantial risk of death, serious or protracted disfigurement, protracted impairment of physical or emotional health or loss or protracted impairment of the function of any bodily organ. “Abuse” includes the sexual abuse of a child, as defined by law, or the sexual exploitation, including the prostituting of a child and the photographing or other depiction of a child for pornographic purposes, or a persistent course of sexual conduct that causes a child’s health or welfare to be harmed or threatened.

(3) “Adjudicatory hearing” means a hearing conducted in accordance with sections 2517 and 2548 of this chapter in which the court makes its findings of fact and enters an appropriate order dismissing the case, withholding adjudication, or adjudicating the child to be a delinquent child, person in need of supervision, an abused or neglected child.

(4) “Adult” means an individual 18 years of age or older.

(5) “Attorney General” means the Attorney General of the Virgin Islands, or his designee.

(6) “Case involving abuse” means any proceeding under this chapter in which there are allegations that one or more of the children of, or the legal responsibility of, the respondent are abused children.

(7) “Child” means an individual under the age of 18 years.

(8) “Commit” means to transfer legal and physical custody.

(9) “Consent decree” means a decree, entered after the filing of a petition and before the entry of an adjudication order, suspending the proceedings and continuing the care of the child under supervision in the child’s own home, under specific terms and conditions.

(10) “Custodian” means a person or agency other than a parent, or guardian to whom legal custody has been given by the court order or who is acting in loco parentis.

(11) “Delinquent act” means an act which, if committed by an adult, would constitute a crime under the laws of the Virgin Islands.

(12) “Delinquent child” means a child who has been adjudicated to have committed a delinquent act.

(13) “Detention care” means the temporary care of children alleged to be delinquent and held in custody pending disposition.

(14) “Detention hearing” means a hearing at which the court determines whether it is necessary that the child be held in detention care, shelter care, some other placement outside his home, or in his own home under court imposed restrictions, pending a hearing to adjudicate delinquency, abuse or neglect or determine whether the child is a person in need of supervision.

(15) “Detention home” means a facility to be used for the care of children alleged to be or adjudicated delinquent. A detention home may provide secure or nonsecure custody.

(16) “Father” means, for purpose of this chapter only, a male parent of a child when:

(a) he is married to a mother of the child when the child was conceived or when the child was born, unless a court of competent jurisdiction has, through court order, ruled to the contrary; or

(b) it has been so determined by a court of competent jurisdiction; or

(c) he has been given an order of adoption of the child by a court of competent jurisdiction; or

(d) Paternity has otherwise been established pursuant to Title 16, chapter 11 of this Code; or

(e) he otherwise makes a formal or unequivocal acknowledgment;

(f) but does not mean a man whose parental rights have been terminated by a court of competent jurisdiction.

(17) “Imminent danger to that child’s life or health” means danger which involves:

(a) substantial impairment of the intellectual, psychological or emotional capacity of a child caused by inhumane acts or conduct;

(b) substantial impairment of physical well-being as evidenced by lack of adequate nutrition and medical care;

(c) actual or attempted sexual abuse;

(d) substantial physical pain;

(e) serious bodily injury resulting in physical disfigurement;

(f) substantial impairment of the function of a bodily member or organ;

(g) injury which may result in death.

(18) “Intake” means the acceptance of complaints and the screening of them to eliminate those which do not require action by the court, the disposition of the complaint without court action when appropriate, the referral of the child to another public or private agency when appropriate, and the instigation of court action when necessary.

(19) “Legal custody” means in delinquency, person in need of supervision, abuse and neglect matters, a legal status created by court order which vests in a custodian the right to have physical custody of the child and to determine where and with whom he shall live within the territory, and the right and duty to protect, train and discipline him and to provide him with food, shelter, education and ordinary medical care, all subject to the powers, rights, duties and responsibilities given to a guardian by the court and subject to any residual parental rights and responsibilities. An individual granted legal custody shall exercise the rights and responsibilities personally unless otherwise authorized by the court.

(20) “Neglect” means the failure by those responsible for the care and maintenance of the child to provide the necessary support, maintenance, education as required by law; and medical or mental health care, to the extent that the child’s health or welfare is harmed or threatened thereby. It shall also mean an abandoned child as defined in this chapter.

(21) “Parent” means the father or mother of a child and includes any adoptive parent. It does not include a person whose parental rights in respect to the child have been terminated in any manner provided by law.

(22) “Person responsible for a child’s care” includes the child’s parent, guardian, custodian or other person or agency responsible for the child’s welfare or care, whether the child is in his own home, shelter care, detention home, a relative’s home, a foster home or a residential institution.

(23) “Person in need of supervision” means a child who:

(a) being subject to compulsory school attendance is habitually truant from school; or

(b) habitually disobeys the reasonable demands of the person responsible for the child’s care and is beyond their control; or

(c) has run away from the person responsible for the child’s care; or

(d) habitually or unlawfully uses or consumes alcoholic beverages or controlled substances or habitually misuses other substances to his serious detriment.

(24) “Probation” means the legal status created by court order following an adjudication of delinquency, or a person in need of supervision, whereby a minor is permitted to remain in a community environment, subject to supervision and to being returned to the court for violation of probation at any time during the period of probation.

(25) “Protective supervision” means a legal status created by court order in neglect or abuse cases whereby the child is permitted to remain in his home.

(26) “Residential institution” means a secure facility administered by the Youth Services Administration for the care of children adjudicated delinquent.

(27) “Residual parental rights and responsibilities” means the rights and responsibilities remaining with the parent after transfer of legal custody or appointment of a guardian, including, but not necessarily limited to, the right of visitation, consent to adoption, the right to determine religious affiliation, and the responsibility for support.

(28) “Respondent” means a party to an action, and is any parent, guardian or other person alleged to have abused or neglected such child in their care.

(29) “Shelter care” means the temporary care of children in physically unrestricting facilities, including group homes.

(30) The singular includes the plural, the plural the singular, and the masculine the feminine, when consistent with the intent of this chapter. The terms “child”, “juvenile” and “minor” are used interchangeably throughout this chapter and carry the same definition as “child”, indicated above.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 145; amended May 5, 1998, No. 6228, § 3, Sess. L. 1998, p. 252.

HISTORY

Amendments—1998. Paragraph (16)(d): Amended generally.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

CROSS REFERENCES

See note under section 2501 of this title.



ANNOTATIONS

Cited. Cited in In re S.A.F., 20 V.I. 423, 1984 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1984); In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986); Virgin Islands v. Anderson, 31 V.I. 39, 1995 V.I. LEXIS 2 (Terr. Ct. St. T. and St. J. 1995); In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

§ 2503. Court costs and expenses

(a) No person appearing before the Family Division of the Superior Court on a “delinquency” or “person in need of supervision” matter shall be required to pay court costs and expenses.

(b) No officer of the territory or of any political subdivision thereof shall be entitled to receive any fees for the service of process or for attendance in court in any “delinquency”, “person in need of supervision”, or “abuse or neglect” proceeding. All other persons acting under orders of the court may be paid for service of process and attendance or service as witnesses, the fees provided by law for like services in other cases before the Superior Court; such fees to be paid from appropriations provided when the allowances are certified by the judge.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 149.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2504. Support of committed child

Whenever a child is committed by the court to the custody of other than that of his parents, or is given medical, psychological or psychiatric treatment under order of the court, and no provision is otherwise made by law for the support of such child or payment for such treatment, compensation for the care and treatment of such child, when approved by order of the court, shall be charged upon the territory. The court may, after giving the parent a reasonable opportunity to be heard, order that such parent shall pay in such manner as the court may direct, such sum, within his ability to pay, as will cover in whole or in part the support and treatment of such child. If such parent shall willfully fail or refuse to pay such sum, the court may proceed against him as for contempt.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 149.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

Detention centers, operation, rules and regulations. Text of rules and regulations of Commissioner of Social Welfare governing operation of detention centers, see 5 V.I.R.&R. §§ 2504-1 and 2504-2.

§ 2505. Right to counsel

(a) A child alleged to be delinquent, or in the situation where a child is alleged to be a person in need of supervision and involuntary detention may result, is entitled to be represented by counsel. If the child and his parent, or other person responsible for his care is financially unable to obtain adequate representation, the child shall be entitled to have counsel appointed for him in accordance with the rules established by the court. In its discretion, the court may appoint counsel for the child over the objection of the child, his parent, or other person responsible for his care.

(b) In neglect or abuse cases, the respondent named in the complaint shall be informed of his right to be represented by counsel and, upon request, counsel shall be appointed where the parties are unable, for financial reasons, to obtain their own, or where in the court’s discretion, appointment of counsel is required in the interest of justice.

(c) A child who is the subject of an abuse or neglect complaint or petition shall be provided counsel, to act in the role of guardian ad litem pursuant to section 2542 of this title. Counsel shall be appointed at the time when the matter comes to the attention of the court.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 149.

HISTORY

Revision notes. Substituted “section 2542 of this title” for “section 2542” in the first sentence of subsec. (c) to conform reference to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Due process.

2. Appointment of guardian ad litem.

1. Due process. Minor, who was charged with first degree murder, was afforded all constitutional process due where he was promptly brought before court for initial appearance hearing, he was represented by counsel, and was afforded opportunity to cross examine witnesses, and subsequent hearing was held at which minor, who again was represented by counsel, was formally charged when Attorney General filed complaint against him. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

2. Appointment of guardian ad litem. The attorney’s motion to be relieved of his duty to represent a minor child as a guardian ad litem was denied because the attorney was required to fulfill his pro bono obligation. Government of the Virgin Islands In re the Application of the Dep’t of Human Servs. for the Temporary Care, Custody & Control of: R.F., Minor, 47 V.I. 178, 2005 V.I. LEXIS 19 (Sept. 20, 2005).

§ 2506. Physical and mental examinations

(a) At any time following the filing of a complaint, on motion of any party, or on its own motion, the court may order a child to be examined to aid in determining his physical or mental condition, including the emotional stability of the child.

(b) Whenever possible, examinations shall be conducted on an outpatient basis, or a voluntary inpatient basis. The court may, after a hearing where the child is determined to be delinquent, a person in need of supervision, abused or neglected, commit the child to a suitable facility or institution for the purpose of examination. The order for examination shall specify the nature and objectives of the proposed examination as well as the place where the examination shall take place. To commit a child for examination to determine the child’s capacity to participate in the proceedings, the court shall commit the child as provided by law for adults.

(c) If, as a result of mental examination, the court determines that a child alleged to be delinquent or in need of supervision is incompetent to participate in proceedings under the complaint by reason of mental illness or substantial retardation, it shall suspend further proceedings. If proceedings are suspended, the Attorney General may initiate commitment proceedings pursuant to the law.

(d) The results of an examination under this section shall be admissible in a transfer hearing pursuant to section 2509 of this title, in a dispositional hearing, or in a commitment hearing.

(e) In all cases involving abuse the court shall order, and in all cases involving neglect the court may order an examination of the child by a physician appointed or designated for the purpose by the court. As part of such examination, if not already accomplished pursuant to section 2535 of this title, the physician shall arrange to have color photographs taken as soon as practical of any area of trauma visible on such child and may, if indicated, arrange to have a radiological examination performed on the child. The physician, on completion of such examination, shall forward the results thereof, together with the color photographs, to the court ordering such examination. The court may dispense with such examination in those cases which were commenced on the basis of a physical examination by a physician except that the court shall arrange to have color photographs taken even if the examination is dispensed with, unless color photographs have already been taken or unless there are no visible areas of trauma.

(f) Following a finding that a child is neglected or abused, the court may order the mental or physical examination of the respondent, if his consent is given. The results of the examination or the refusal of the respondent to consent to an examination are admissible at a dispositional hearing on the petition alleging neglect or abuse.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 150.

HISTORY

Revision notes. Substituted “section 2509 of this title” for “section 2509” in subsec. (d) and “section 2535 of this title” for “section 2535” in the second sentence of subsec. (e) to conform references to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

Rules and regulations. Text of rules and regulations of the Commissioner of Social Welfare governing assistance by Division of Child Welfare to children who are dependent, neglected or delinquent, see 5 V.I.R.&R. §§ 2506-1 to 2506-51.

CROSS REFERENCES

Reimbursement of costs of medical examinations of sexual assault victims, see § 206 of Title 34.

Subchapter III. Delinquency 
and Persons in Need of 
Supervision Matters

§ 2507. Transfer from other courts

(a) If, during the pendency of a criminal charge and prior to the time when jeopardy would attach in the case of an adult, the court with criminal jurisdiction determines that:

(1) the case was initially brought before the court with criminal jurisdiction and the defendant was under 18 years of age at the time of the alleged offense; or

(2) the case was improperly transferred to the court with criminal jurisdiction by the Family Division of the court due to a mistake as to the age of the child,

the court with criminal jurisdiction shall forthwith transfer the case, together with all the papers, documents, and testimony connected therewith, to the Family Division of the court. When making such transfer, the court shall order said child to be taken forthwith to the place of detention designated by the Family Division of the court or to the court itself, or shall release such child to the custody of some suitable person, or a public or private agency to be brought before the Family Division of the court at a time designated.

(b) If, during the pendency of a criminal charge and after the time when jeopardy would attach in the case of an adult, the court determines that:

(1) the case was initially brought before the court with criminal jurisdiction and the defendant was under 18 years of age at the time of the alleged offense; or

(2) the case was improperly transferred to the court with criminal jurisdiction by the Family Division of the court due to a mistake as to the age of the child,

the court with criminal jurisdiction, with good cause shown, may elect to:

(A) retain jurisdiction and

(i) dismiss the action; or

(ii) proceed with the trial; or

(B) upon consent of the child, transfer the matter to the Family Division of the court as described in subsection (a) of this section.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 151.

HISTORY

Revision notes. Redesignated former subpars. (1) and (2) of subsec. (b)(2) as present subpars. (A) and (B) and substituted “subsection (a) of this section” for “subsection (a)” in present subsec. (b)(2)(B) for purposes of conformity with V.I.C. style pursuant to section 14 of Title 1.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2508. Transfer from the Family Division

(a) If a child or adult is charged with an offense which would be a felony if committed by an adult, and the child or adult was fourteen years of age or older at the time of the alleged offense, the Family Division of the Superior Court may transfer the person for proper criminal proceedings to a court of competent jurisdiction.

(b) If a child or adult is charged with an offense which would be a felony if committed by an adult, and the child or adult was fourteen years of age or older at the time of the alleged offense, the Family Division of the Superior Court, after a determination of probable cause, shall transfer the person for proper criminal proceedings to a court of competent criminal jurisdiction when:

(1) the person has been twice adjudicated to be a delinquent for offenses which would constitute a felony if committed by an adult; or

(2) the offense now charged is an offense which would be a violent crime, as defined herein, if committed by an adult and the person has at least once been adjudicated to be a delinquent child for an offense which would constitute a felony if committed by an adult; or

(3) the offense now charged is an offense which would be a felony if committed by an adult and the person has at least once been adjudicated to be a delinquent child for an offense which would be a violent crime, as defined herein, if committed by an adult; or

(4) the offense now charged is one of the following offenses, which would be a felony if committed by an adult: murder in the first degree or an attempt to do so; rape in the first degree or an attempt to do so; aggravated rape or an attempt to do so; possession or use of a firearm in the commission of a crime of violence irrespective of whether the minor has been previously adjudicated to be a delinquent.

(5) the offense now charged is possession of a loaded firearm, if such possession occurred on school property.

(c) For purposes of this chapter only, a violent crime is defined as one of the following offenses:

(A) murder in the first or second degree or an attempt to do so;

(B) voluntary manslaughter;

(C) rape in the first degree or an attempt to do so;

(D) arson in the first or second degree or an attempt to do so;

(E) assault in the first, second or third degree or where appropriate, an attempt to do so;

(F) burglary in the first or second degree or an attempt to do so;

(G) robbery in the first, second, or third degree or an attempt to do so;

(H) carnal abuse of a child under 16 years of age or an attempt to do so;

(I) incendiarism or an attempt to do so;

(J) extortion;

(K) kidnapping or an attempt to do so;

(L) mayhem;

(M) carrying or using a dangerous weapon;

(N) carrying firearms;

(O) distributing a controlled substance to a person under eighteen years of age;

(P) aggravated rape or the attempt to do so;

(Q) unlawful sexual contact in the first degree or attempt to do so.

(d) Within five days after the filing of a complaint in the Family Division of the Superior Court that alleges a child was 14 years of age or older at the time of commission of one of the following offenses:

(1) murder in the first degree;

(2) rape in the first degree;

(3) robbery in the first degree;

(4) burglary in the first degree;

(5) arson in the first degree;

(6) aggravated rape;

(7) possession or use of a firearm in commission of a crime of violence;

the Attorney General may request by motion in writing that the case be transferred for proper criminal proceedings against such person in a court of competent jurisdiction. The judge of the Family Division of the Superior Court is authorized to determine this request unless the child is provided for in subsection (b) of this section. This decision is a final appealable order.

(e) Provided, further, That once such a child has been transferred from the Family Division to a court of competent jurisdiction, that court shall retain jurisdiction over the case, even though the child pleads guilty to, or is convicted of a lesser included offense; and a plea to or conviction of a lesser included offense shall not revest the Family Division with jurisdiction over such a child.

(f) If a child is transferred from the Family Division to a court of competent jurisdiction, that court may also have jurisdiction over other alleged delinquent acts not designated as transferable which occurred during or arose out of the factual circumstances surrounding the offense for which the child was transferred. The transfer of the alleged delinquent acts not designated as transferable must occur at the hearing for transfer of the delinquent act designated for transfer and under the procedures established in section 2509 of this title.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 152; amended Mar. 15, 1984, No. 4906, § 2, Sess. L. 1984, p. 72; May 2, 1994, No. 5973, § 3(a)–(d), Sess. L. 1994, pp. 55, 56; Mar. 5, 2005, No. 6730, § 12, Sess. L. 2005, p. 73.

HISTORY

Revision notes. Inserted “; or” at the end of subsection (b)(3) for purposes of conformity to V.I.C. style pursuant to section 14 of Title 1 and substituted “subsection (b) of this section” for “subsection (b)” in the second sentence of subsection (d) and “section 2509 of this title” for “section 2509” in the second sentence of subsection (f) to conform references to V.I.C. style.

Amendments—2005. Act 6730, § 12, added subsection (b)(5).

—1994. Subsection (a): Substituted “fourteen years of age or older” for “sixteen or seventeen years of age” preceding “at the time”.

Subsection (b): Substituted “fourteen years of age or older” for “sixteen or seventeen years of age” preceding “at the time” in the introductory paragraph and added paragraph (4).

Subsection (c): Added subpars. (P) and (Q).

Subsection (d): Substituted “14 years” for “16 years” in the introductory paragraph and added pars. (6) and (7).

—1984. Subsection (c)(O): Added.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Constitutionality.

2. Construction.

3. Construction with other law.

4. Motion to transfer.

5. Consideration of non-mandatory counts.

6. Findings.

7. “Crime of violence”.

8. Transfer of case.

1. Constitutionality. The constitutionality of the mandatory transfer aspect of the Virgin Islands juvenile transfer statute has already been upheld by the District Court acting in its trial capacity. Government of V.I. ex rel. A.A., 34 V.I. 158, 931 F. Supp. 1247, 1996 U.S. Dist. LEXIS 8452 (D.C.V.I. 1996), aff’d, 106 F.3d 385, 1996 U.S. App. LEXIS 33833 (3d Cir. Pa. 1996).

Although minor contended that 5 V.I.C. § 2508(b)(4) was unconstitutional because it deprived him of due process by requiring mandatory transfer for adult prosecution, without regard to his individual circumstances and rehabilitative potential, procedure provided by statute was followed and minor was afforded all constitutional process due. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

5 V.I.C. 2508(b)(4), which lowers age to fourteen years at which child can be treated as adult, did not offend minor’s equal protection rights because statute is rationally related to enhancing public’s safety and deterring crime. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

Fact that 5 V.I.C. 2508(b)(4) gives Attorney General discretion to charge specific offense which triggers mandatory transfer and minor’s treatment as adult does not violate minor’s constitutional guarantee of equal protection of laws because long and widely accepted concept of prosecutorial discretion was derived from constitutional doctrine of separation of powers and minor did not allege that prosecutorial discretion was exercised based on arbitrary and unacceptable classifications such as race or religion. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

2. Construction. 5 V.I.C. § 2508(b) expressly provides that the minor be fourteen years of age or older at the time of the alleged offense. Thus, this age requirement cannot also refer to the prior adjudications of delinquency referenced in § 2508(b)(2) and (b)(3) because those offenses--by their very nature--are no longer alleged, but have already been proven. State Ex Rel. J.P.,— V.I.—, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

3. Construction with other law. While the language used in 5 V.I.C. §§ 2527(b) and 2529(b) is narrower than the language used in §§ 2527(c) and 2529(d), interpreting it to prohibit the People or the Family Court from making use of a defendant’s prior delinquency adjudications in the underlying transfer proceeding is on its face inconsistent with the intent of the legislature, since it would render the mandatory transfer provisions of 5 V.I.C. § 2508(b)(2) and (b)(3) wholly ineffective. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Moreover, the fact that §§ 2508, 2527, and 2529 all became part of the Virgin Islands Code on September 24, 1983, and were all initially adopted by the Legislature as part of a single enactment provides further evidence that the Legislature could not have intended for §§ 2527(c) and 2529(d) to prohibit the People and the Family Court from introducing into or considering as evidence proof of a minor’s prior delinquency adjudications as part of a transfer proceeding. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Minor was not entitled to discretionary hearing pursuant to 5 V.I.C. § 2509 because, pursuant to § 2508(b)(4), transfer of minor, who had been charged with first degree murder, to regular criminal division for prosecution as adult was mandatory. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

4. Motion to transfer. Seventeen-year-old defendant was tried in the superior court’s criminal division because he was charged, inter alia, with possession of a dangerous or deadly weapon during the commission of a crime of violence. After he was acquitted on this charge, and after the remaining charges were remanded for retrial, the matter was not required to be transferred back to the family division because there was no violation of double jeopardy protections by trying defendant in superior court. Government of the Virgin Islands v. Velasquez, 47 V.I. 169, 2005 V.I. LEXIS 16 (Aug. 7, 2005).

As 5 V.I.C. 2508(b)(4) and (d) read now, it is unclear whether, procedurally, the Attorney General is required to file a motion to transfer in those cases in which the crimes charged are identical in § 2508(b)4) and (d); therefore, Territorial Court [now Superior Court] holds that in all instances in which child and charge fulfill criteria of 5 V.I.C. 2508(b)(1) through (b)(4) for mandatory transfer, family division judge must automatically and expeditiously enter order transferring child for proper criminal proceedings to court of competent jurisdiction regardless of whether Attorney General filed motion to transfer. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

5. Consideration of non-mandatory counts. Hearing judge was not required under 5 V.I.C. § 2508(f) to consider the remaining, non-mandatory counts against a minor, which included charges of unlawful sexual contact and assault, because the transfer scheme already mandated the transfer of the minor to the Criminal Division to be tried as an adult. Government of the Virgin Islands v. M.G., 46 V.I. 586,—F. Supp. 2d —, 2005 U.S. Dist. LEXIS 8476 (Apr. 26, 2005).

6. Findings. Because a detective’s testimony reasonably permitted a judge to conclude that there was a fair probability that a minor had committed first-degree rape and attempted first-degree rape, in violation of 14 V.I.C. § 1701(2), and because the judge had a reasonable basis to doubt the credibility of the minor’s witnesses, the judge did not abuse her discretion by finding probable cause to transfer the minor to be tried as an adult under 5 V.I.C. § 2508(b). Government of the Virgin Islands v. M.G., 46 V.I. 586, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 8476 (Apr. 26, 2005).

7. “Crime of violence”. It is clear that the legislature did not intend for a family judge to turn to 5 V.I.C. § 2508(c) of the transfer statute to define “crime of violence”, or that only those crimes specified in § 2508(c) would qualify as crimes of violence for purposes of § 2508(b)(4). In the Interest of S.T. v. People of the V.I., — V.I. —, 2009 V.I. Supreme LEXIS 28 (June 25, 2009).

Defendant, a juvenile, was properly transferred for trial as an adult under 5 V.I.C. § 2508(b)(4) when he was charged with possession or use of a firearm in the commission of a crime of violence and with discharging or aiming a firearm, which the legislature had defined as a crime of violence, as such charges, if a factual basis existed for them, satisfied the statutory requirement that there be probable cause that defendant committed the offense. In the Interest of S.T. v. People of the V.I., — V.I. —, 2009 V.I. Supreme LEXIS 28 (June 25, 2009).

8. Transfer of case. When defendant, a juvenile, was charged with possession of an unlicensed firearm under 14 V.I.C. § 2253(a), his case was properly transferred to the Criminal Division under 5 V.I.C. § 2508(b)(3); 5 V.I.C.§§ 2527 and 2529 could not be interpreted to preclude evidence of prior delinquency adjudications, and defendant’s prior adjudication of delinquency for third-degree assault was a “violent crime” under § 2508(c); and the charged offense of possession of an unlicensed firearm would be a felony if committed by an adult. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Annotations Under Former 4 V.I.C. § 176

1. Constitutionality.

2. Construction generally.

3. Transfer of case to court of criminal jurisdiction—Generally.

4. —Investigation.

5. —Prior transfer.

6. —Rights of juvenile generally.

7. Findings.

8. Jurisdiction.

1. Constitutionality. The statute was not a bill of attainder. Government of V.I. v. Pena, 11 V.I. 610, 1975 U.S. Dist. LEXIS 12927 (D.C.V.I. 1975).

The statute did not violate the equal protection clause of the Fourteenth Amendment; the distinction drawn between those charged with crimes of violence against the person and those charged with other crime was rationally related to the rehabilitative potential of the person. Government of V.I. v. Pena, 11 V.I. 610, 1975 U.S. Dist. LEXIS 12927 (D.C.V.I. 1975).

2. Construction generally. It was implicit in the statutory scheme relating to juvenile delinquency proceedings that non-criminal treatment was to be the rule, and adult criminal treatment the exception, the factors of each case to govern. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

3. Transfer of case to court of criminal jurisdiction—Generally. Public policy legitimately permitted waiver of jurisdiction by Juvenile Court over a juvenile charged with an offense and trial in District Court. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

The parens patriae aims of juvenile treatment would yield to considerations of public safety when it appeared that a non-criminal rehabilitative program could not be pursued without undue risk that a juvenile charged with an offense would either engage in further unlawful activity in the interim, or that he would be discharged by the termination of juvenile jurisdiction at the age of twenty-one before rehabilitation was complete. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

The legislature could allow for waiver by Juvenile Court of jurisdiction of a juvenile charged with an offense where a serious offense was coupled with a finding that it is apt to be repeated if rehabilitation is attempted in a noncriminal environment. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

4. —Investigation. Under provision of statute that, when a child 16 years or older was charged with an offense which would be a crime if committed by a person 18 years or over and the offense did not involve violence to the person of another, the municipal court had discretion to commit the child to District Court for proper criminal proceedings, full investigation of the circumstances which might dictate transfer to District Court was constitutionally required. Government of the Virgin Islands, Government of the Virgin Islands ex rel. Joshua, 12 V.I. 452, 1976 V.I. LEXIS 3 (Mun. Ct. St. T. and St. J. 1975).

5. —Prior transfer. Conviction of defendant in District Court of the Virgin Islands was valid despite fact that defendant was a minor at the time of arrest and did not receive a hearing to transfer case from Territorial Court [now Superior Court] where defendant had been previously transferred to the District Court and convicted of murder. Callwood v. Virgin Islands, 25 V.I. 438, 1990 U.S. Dist. LEXIS 20865 (D.C.V.I. 1990).

The fact that the juvenile delinquency complaint did not comply with statutory requirements was not a proper appealable issue before the U.S. Court of Appeals, since formal correctness of the complaint did not fall within the collateral order doctrine, which concerned juvenile’s transfer for prosecution as an adult. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

6. —Rights of juvenile generally. Waiver of jurisdiction of Juvenile Court was critically important to a juvenile charged with an offense, since he became subject to greater punishments and a permanent criminal record; therefore, he was entitled to correspondingly stringent safeguards, including the rights to a hearing, assistance of counsel, cross-examination of adverse witnesses and a statement of Juvenile Court’s reasons for waiver. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

7. Findings. Judge is required to state the reasons for transfer by making clear and specific findings that the necessary prerequisites for mandatory transfer outlined by the Supreme Court in Kent v. United States, 383 U.S. 541, 11 Ohio Misc. 53, 40 Ohio Op. 2d 270, 16 L. Ed. 2d 84, 86 S. Ct. 1045, 1966 U.S. LEXIS 2015(1966) and outlined in subsection 5 V.I.C. § 2508(b) have been satisfied; such a written articulation of the reasons for transfer will provide a clear and discernible written record of the judge’s findings for review on appeal. Government of V.I. ex rel. A.A., 34 V.I. 158, 931 F. Supp. 1247, 1996 U.S. Dist. LEXIS 8452 (D.C.V.I. 1996), aff’d, 106 F.3d 385, 1996 U.S. App. LEXIS 33833 (3d Cir. Pa. 1996).

There was no particular finding that was constitutionally required in Juvenile Court’s statement of reasons why it had waived its jurisdiction over a juvenile charged with an offense. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

Required Juvenile Court statement of reasons for waiver of jurisdiction over a juvenile charged with an offense must be sufficient to demonstrate that the statutory requirement of “full investigation” has been met and that the court carefully considered the question, and the basis for the waiver must be set forth with sufficient particularity to permit review. Government of V.I. v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (D.C.V.I. 1972).

In deciding whether to transfer pending charges against minor to District Court for adjudication, court was required by holding in Government of the Virgin Islands v. Santana, 9 V.I. 154, 1972 U.S. Dist. LEXIS 5239 (1972), to make findings on each of following criteria: seriousness of alleged offense and whether protection of community required transfer; whether alleged offense was committed in aggressive, violent, premeditated or wilful manner; whether alleged offense was against persons or against property, greater weight to be given to offenses against persons, especially if personal injury resulted; prosecutive merit of complaint; desirability of trial and disposition of entire offense in one court when juvenile’s associates in alleged offense were adults who would be charged with the crime in the District Court; sophistication and maturity of juvenile; record and previous history of juvenile; and prospects for adequate protection of public and likelihood of reasonable rehabilitation of juvenile by use of procedures, services and facilities currently available to Juvenile Division of Territorial Court [now Superior Court]. In re "J", 13 V.I. 257, 1977 V.I. LEXIS 27 (Terr. Ct. St. T. and St. J. 1977). See section 2509 of this title.

8. Jurisdiction. The Appellate Division of the District Court had jurisdiction to hear the juvenile’s appeal from the decision of the Family Division of the Territorial Court [now Superior Court], since the District court has appellate jurisdiction over the courts of the Virgin Islands established by local law, and a juvenile transfer order of the Family Division is a final appealable order. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

§ 2509. Procedure for transfer

(a) Following the filing of the motion by the Attorney General, summonses shall be issued and served as provided by law. A copy of the motion and a copy of the delinquency complaint, if not already served, shall be attached to each summons.

(b) When there are grounds to believe the child is substantially retarded or mentally ill, the court shall stay the proceedings for the purpose of obtaining an examination. After examination, the court shall proceed to determination under subsection (c) of this section unless it determines that the child is incompetent to participate in the proceedings, in which event it shall order the child committed to a mental hospital.

(c) Unless a commitment under subsection (b) of this section has intervened or the transfer is mandatory, the court shall conduct a hearing on each of the factors relevant to transfer. Accompanying an order to transfer shall be a statement of the reasons of the court for ordering the transfer of the child. Included in the statement shall be the court’s findings with respect to each of the factors set forth in subsection (d) of this section. This statement shall be available upon request to any court in which the transfer is challenged, but shall not be available to the trier of fact of the criminal charge prior to verdict.

(d) Evidence of the following factors shall be considered in determining transfer:

(1) the seriousness of the alleged offense to the community and whether the protection of the community requires waiver;

(2) whether the alleged offense was committed in an aggressive, violent, premeditated or willful manner;

(3) whether the alleged offense was against property, greater weight being given to offenses against persons, especially if personal injury resulted;

(4) whether there is probable cause to believe that the offense charged has been committed and that the child has committed it;

(5) the sophistication and maturity of the child as determined by consideration of his home, emotional attitude and pattern of living;

(6) the record and previous history of the juvenile, including previous contacts with the Youth Services Administration, law enforcement agencies and courts, and prior periods of probation or prior commitments to residential institutions;

(7) the prospects for adequate protection of the public and the likelihood of reasonable rehabilitation of the child, if found to have committed the alleged offenses.

(e) Prior to a hearing on the motion by the Attorney General, a study and a report to the court, in writing, relevant to the factors in subsection (d)(1) through (d)(4) of this section shall be made by the U.S. Virgin Islands Police Department (V.I.P.D.), and subsection (d)(5) through (d)(7) of this section shall be made by the Youth Services Administration. The child or his parents, or other person responsible for his care, or his counsel shall have the right to examine these reports prior to the hearing and to question the parties responsible for them at the hearing.

(f) If the Attorney General’s motion for transfer is not granted, the Attorney General, before jeopardy attaches, may move that the court provide for a hearing on the grounds of newly discovered evidence which could not be discovered with reasonable diligence prior to the original transfer hearing. The court may grant the motion if it finds it is in the best interest of justice.

(g) If the Attorney General’s motion for transfer pursuant to section 2508(d) of this chapter is granted, and the child offender has been detained or is subsequently detained, the child offender shall be placed in the custody of the Bureau of Corrections. Such pre-trial detention of the child offender shall be separate and apart from the adult inmate population.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 154; amended June 15, 1984, No. 4964, § 1(b), Sess. L. 1984, p. 177; July 24, 1997, No. 6140, § 1, Sess. L. 1997, p. 37.

HISTORY

Revision notes. Substituted “subsection (c) of this section” for “subsection (c)” in the second sentence of subsection (b), “subsection (d) of this section” for “subsection (d)” in the third sentence of subsection (c), and “subsection (d)(1) through (d)(4) of this section” for “subsection (d)(1) through (d)(4)” in the first sentence of subsection (e) and “subsection (d)(5) through (d)(7) of this section” for “subsection (d)(5) through (d)(7)” in that sentence of that subsection to conform references to V.I.C. style.

Amendments—1997. Subsection (g): Added.

—1984. Subsection (e): Substituted “U.S. Virgin Islands Police Department (V.I.P.D.)” for “Department of Public Safety” in the first sentence.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

CROSS REFERENCES

Guardianship generally, see Title 15.



ANNOTATIONS

1. Construction with other law.

2. Generally.

3. Evidence to consider.

4. Probable cause.

5. Written notice.

6. Right to hearing.

1. Construction with other law. Minor was not entitled to discretionary hearing pursuant to 5 V.I.C. 2509 because, pursuant to 2508(b)(4), transfer of minor, who had been charged with first degree murder, to regular criminal division for prosecution as an adult was mandatory. In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

2. Generally. The fact that the juvenile delinquency complaint did not comply with statutory requirements was not a proper appealable issue before the U.S. Court of Appeals, since formal correctness of the complaint did not fall within the collateral order doctrine, which concerned juvenile’s transfer for prosecution as an adult. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

3. Evidence to consider. The Family Division of the Territorial Court [now Superior Court] was not required to consider evidence concerning whether the juvenile could be rehabilitated if sent to a juvenile facility outside the Virgin Islands in determining juvenile’s transfer for adult prosecution. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

4. Probable cause. Before a juvenile can be transferred to adult criminal court, he is entitled to a hearing to determine whether transfer is appropriate, including (under subsection (d)(4)) the determination of probable cause, and the hearing must measure up to the essentials of due process, and that includes the right to be represented by counsel. Virgin Islands ex rel. M.B., 37 V.I. 442, 122 F.3d 164, 1997 U.S. App. LEXIS 29100 (3d Cir. 1997).

The Family Division of the Territorial Court [now Superior Court] was not required to consider evidence concerning whether juvenile could be rehabilitated in light of juvenile facilities that the Government of the Virgin Islands should have created, as opposed to those actually created. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

5. Written notice. 5 V.I.C. § 2509(a) implements one of the minimal constitutional requirements the Supreme Court has declared is guaranteed to a juvenile, namely, that the Government give written notice to the juvenile and his representatives of the charges filed against him and of the Government’s motion to transfer him for trial as an adult; this statutory directive is mandatory and not ministerial in nature. Government of V.I. ex rel. A.A., 34 V.I. 158, 931 F. Supp. 1247, 1996 U.S. Dist. LEXIS 8452 (D.C.V.I. 1996), aff’d, 106 F.3d 385, 1996 U.S. App. LEXIS 33833 (3d Cir. Pa. 1996).

6. Right to hearing. A minor charged with a mandatorily transferable act of delinquency is entitled to an adversarial hearing before she may be ordered transferred for trial as an adult. Government of V.I. ex rel. A.A., 34 V.I. 158, 931 F. Supp. 1247, 1996 U.S. Dist. LEXIS 8452 (D.C.V.I. 1996), aff’d, 106 F.3d 385, 1996 U.S. App. LEXIS 33833 (3d Cir. Pa. 1996).

If the Government moves for transfer of a minor charged with a felony-type offense on the ground that she previously has been adjudicated delinquent for a violent crime, the court must (1) redetermine probable cause that this minor committed the new offense; and (2) find that the minor then before the court is the same child who was earlier adjudicated to have committed the offense which would be a violent crime if committed by an adult; and the only way the court can make these findings is to hold a hearing at which the minor is guaranteed the right to counsel, the right to present evidence on his age and identity, and the right to conduct meaningful cross-examination of the Government’s witnesses. Government of V.I. ex rel. A.A., 34 V.I. 158, 931 F. Supp. 1247, 1996 U.S. Dist. LEXIS 8452 (D.C.V.I. 1996), aff’d, 106 F.3d 385, 1996 U.S. App. LEXIS 33833 (3d Cir. Pa. 1996).

§ 2510. Complaints; preliminary inquiry; authorization to file

(a) Complaints shall be verified and may be signed by any person who has knowledge of the facts alleged. All complaints shall be prepared and countersigned by the Attorney General before they are filed with the court. Decisions of the Attorney General on whether to file a complaint shall be final.

(b) When a child has been taken into custody and is in detention or shelter care as a result and the Attorney General decides not to prosecute the case, the child shall be immediately released.

(c) The intake officer shall have the authority to refer the case to an appropriate public or private agency or, with the approval of the Attorney General, to conduct conferences for the purposes of affecting adjustments or agreements which will alleviate the necessity for filing a complaint.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 156.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally. The fact that the juvenile delinquency complaint did not comply with statutory requirements was not a proper appealable issue before the U.S. Court of Appeals, since formal correctness of the complaint did not fall within the collateral order doctrine, which concerned juvenile’s transfer for prosecution as an adult. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

§ 2511. Taking into custody

A child may be taken into custody:

(a) Pursuant to the order of the court under this subchapter; or

(b) For a delinquent act pursuant to the laws of arrest; or

(c) By a law enforcement officer having reasonable grounds to believe that the child has run away from one of the following:

(1) a correctional facility,

(2) a residential, noncorrectional child-caring facility in which the child has been lawfully placed,

(3) his parent, guardian, or custodian, or other person responsible for his care.

(d) By a law enforcement officer having reasonable grounds to believe that the child is suffering from illness or injury or is in immediate physical danger from the child’s surroundings, and that the child’s immediate removal from such surroundings is necessary for the protection of the health and safety of such child; or

(e) By a law enforcement officer who has reasonable grounds to believe that the child has no parent, guardian, custodian or other suitable person willing and able to provide supervision and care of such child.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 156.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2512. Admissibility of child’s preliminary statements

No admissions or statements of a child made while in custody to law enforcement officers or made to the Attorney General or employees of the Youth Services Administration during the processing of the case shall be admissible in evidence against the child unless the government proves to the court’s satisfaction the following:

(a) That at all stages of the interrogation the child was informed of his constitutional rights against self-incrimination and understood them; and

(b) That no physical force or coercion, promises, threats, or other unlawful means of inducement were employed in obtaining the confession, admission or other incriminating statement; and

(c) That a parent or guardian who does not have an adverse position, a friendly adult, or the child’s attorney was present at the interrogation when a statement was given.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 156.

HISTORY

References in text. The reference to the Youth Services Administration in the introductory paragraph of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Applicability.

2. Admissibility of juvenile’s statements.

1. Applicability. The juvenile’s statement to a police detective was admissible even though the juvenile was unaccompanied by attorney, parent or other adult, since federal law controlled; unlike territorial law, federal law did not require the presence of adult during the interview process. United States v. West Indian Boy X, 30 V.I. 151, 1994 U.S. Dist. LEXIS 8607 (D.C.V.I. 1994).

2. Admissibility of juvenile’s statements. Motion to strike the entire transfer summary for the prosecution of a juvenile as an adult, or a motion to deny the transfer summary was overly broad and properly denied by Family Division Judge, where statement made by juvenile to social worker was improperly admitted as part of Department of Human Services transfer summary. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

Where there was no indication that the Family Division Judge considered the juvenile’s improperly admitted statement or any evidence derived from that statement in making decision on transfer of juvenile for prosecution as adult, and the statement was exculpatory, the erroneous inclusion of statement in the Department of Human Services transfer summary did not require reversal of transfer decision. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

§ 2513. Release or delivery to court; transportation

(a) A law enforcement officer taking a child into custody shall notify the parents, guardian or custodian of the child or other person responsible for his care as soon as possible, and with all reasonable speed:

(1) release the child to his parents, guardian, custodian or other person responsible for his care and issue verbal counsel or warning as may be appropriate; or

(2) release the child to his parents, guardian, custodian or other person responsible for his care upon their promise to bring the child before the court when requested by the court; or

(3) bring the child to the intake officer; or

(4) deliver the child to a place of detention or shelter care;

(5) deliver the child to a medical facility, if the child is believed to be suffering from a serious physical or mental condition or illness which requires either prompt treatment or prompt diagnosis for evidentiary purpose.

(b) The officer shall promptly give written notice together with a statement of the reason for taking the child into custody, to a parent, or other person responsible for the child’s care and to the Attorney General’s office if the child is not returned home per subsection (a)(1) or (a)(2) of this section.

(c) When a child is delivered to a place of detention or shelter care, the Attorney General shall review the need for detention or shelter care and shall release the child unless detention or shelter care is required under section 2514 of this title or has been ordered by the court.

(d) If a parent, guardian, custodian or other person responsible for his care fails, when requested, to bring the child before the court as provided in subsection (a)(2), the court may issue a warrant directing that the child be taken into custody and brought before the court.

(e) No child shall be transported in any police vehicle which also contains adults under arrest unless there is a situation where prudent police procedures warrant otherwise and the safety of the child is not put in jeopardy.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 157.

HISTORY

Revision notes. Substituted “subsection (a)(1) or (a)(2) of this section” for “(a)(1) or (a)(2)” in subsec. (b) and “section 2514 of this title” for “section 2514” in subsec. (c) to conform references to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2514. Criteria for detention

(a) A child alleged to be delinquent shall not be placed in detention care prior to a fact finding hearing unless it appears from available information that detention is required and:

(1) the child is a fugitive; or

(2) the child requests protection in writing in circumstances that present an immediate threat of serious physical injury; or serious physical injury; or

(3) the child is charged with murder, rape in the first degree, robbery in the first degree, burglary in the first degree, or arson in the first degree; or

(4) the child is charged with a delinquent act which, if committed by an adult, would be a felony and:

(A) the child is already detained or on conditioned release or on probation in connection with another delinquency proceeding, or

(B) the child has a demonstrable recent record of willful failures to appear at Family Division proceedings, or

(C) the child has a demonstrable recent record of violent conduct resulting in physical injury to others, or

(D) the child has a recent record of adjudications for serious property offenses, or

(E) there is reason to believe the child will intimidate witnesses; and there is no less restrictive alternative that will reduce the risk of flight, or of serious harm to property, or to the physical safety of the child or others.

(b) A child alleged to be a person in need of supervision shall not be placed in shelter care unless it appears from available information that shelter care is required; and

(1) it is in the best interest of the child in that it is necessary to protect the person of the child; or

(2) because the child has no parent, guardian, custodian or other person or agency able to provide supervision and care for the child and the child appears to be unable to care for himself.

(c) A child alleged to be a person in need of supervision, neglected or abused shall not be placed in detention care.

(d) The criteria for placement in detention care or shelter care in this section shall govern the decisions of all persons responsible for determining whether detention or shelter care is warranted prior to the court’s disposition.

(e) Bail shall not be applicable to children detained in accordance with this chapter.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 158.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2515. Place of detention or shelter

(a) A child alleged to be delinquent may be detained, pending court hearing, in the following places:

(1) Detention home operated or licensed by the Youth Services Administration as specified in Title 3, section 1167.

(2) Any other suitable place designated by the court provided that no detention home or shelter care facility may be designated if it is a place to which children adjudicated delinquent may be committed under this subchapter, unless specifically ordered by the court.

(b) A delinquent child awaiting disposition or a child alleged to be delinquent who is 16 years of age or older may be detained in a jail or other facility for the detention of adults only if:

(1) the home or facility in subsection (a)(1) and (a)(2) of this section is unavailable, or not appropriate; and

(2) the detention is in a room separate and removed from adults by sight and sound; and

(3) adequate supervision is provided; and

(4) the facility is approved by the Family Division of the court.

(c) The official in charge of the jail or other facility for the detention of adult offenders or persons charged with crime shall inform the court immediately when a person, who is or appears to be under the age of 18 years, is received at the facility, and shall deliver him to the court upon request, or transfer him to a detention home designated by the court.

(d) A child alleged to be neglected or abused may be retained or placed in facilities for shelter care operated or licensed by the Department of Social Welfare, but such child shall not be detained in a jail or other facility intended or used for the detention of adults charged with criminal offenses or for children alleged or adjudicated to be delinquent.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 159.

HISTORY

Revision notes. Substituted “subsection (a)(1) and (a)(2) of this section” for “subsection (a)(1) and (a)(2)” in subsec. (b)(1) to conform reference to V.I.C. style.

References in text. The references to the Youth Services Administration and Department of Social Welfare in this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Section 1167 of Title 3, referred to in subsec. (a)(1), was repealed by Act June 24, 1987, No. 5265, § 203(d), Sess. L. 1987, p. 29.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2516. Detention hearing; release

(a) If the child is not released as provided in Title 5, section 2513, a detention hearing must be held before the court no later than forty-eight hours, excluding Sundays, after the child is placed in detention.

(b) Prompt notice of the detention hearing, stating the time, place and purpose of the hearing shall be given to the child, his parent or other person responsible for his care if they can be found. Counsel for the child, or parent or other person responsible for his care shall be entitled to a copy of the complaint prior to the hearing.

(c) At the commencement of the hearing the judge shall advise the judge shall advise the parties of the right to counsel, as provided in Title 5, section 2505, and shall appoint counsel if required. The judge shall also inform them of the contents of the complaint, or in the absence of a complaint the alleged delinquent act, and shall afford the child an opportunity to admit or deny the allegations in the complaint. He shall then hear from the Attorney General to determine whether the child should be placed or continued in detention care under the criteria in section 2514 of this title. The child and his parent, or other person responsible for his care, shall have a right to be heard on their own behalf.

(d) At the conclusion of the hearing, the judge shall:

(1) order detention care, setting forth in writing his reasons therefor, if the judge finds that the child’s detention care is required under the criteria in section 2514; or

(2) order the child released if the judge finds that the child’s detention is not required under such criteria.

(e) If a child is ordered released under paragraph (d)(2) of this section, the judge may impose one or more of the following conditions:

(1) place the child in custody of a parent, guardian, custodian or other responsible adult under their supervision, or under the supervision of an agency agreeing to supervise him;

(2) place restrictions on the child’s travel, association, or place of abode during the period of his release; or

(3) impose any other conditions reasonably necessary to assure the appearance of the child at the next court hearing or his protection from harm, including a requirement that the child return to the physical custody of the parent, guardian, custodian or other responsible adult under paragraph (1) of this subsection after specified hours.

(f) An order releasing the child on any conditions specified in this section may at any time after the judicial hearing be amended to impose additional or different conditions of release or to return the child to custody for failure to conform to the conditions imposed.

(g) All relevant and material evidence helpful in determining the need for detention care may be admitted by the court even though not competent in a hearing on the complaint.

(h) If the child is not released and the parent, or other person responsible for his care, has not been notified and did not appear or waive appearance at the hearing, upon the filing of an affidavit from the parent, or other person responsible for his care, stating these facts, the court shall rehear the matter without unnecessary delay.

(i) In addition to the criteria set forth in section 2514, the judge must find there is a probable cause to believe the allegations are true for the child to be held in detention. In the absence of a finding of probable cause the judge shall order the child to be released.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 160.

HISTORY

Revision notes. Substituted “section 2514 of this title” for “section 2514” in the third sentence of subsec. (c) and “paragraph (1) of this subsection” for “paragraph (1)” in subsec. (e)(3) to conform references to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2517. Adjudicatory hearing for delinquency and person in need of supervision matters

(a) All hearings under this subchapter shall be dealt with by the Family Division and shall be heard without a jury. All hearings and proceedings shall be recorded either by stenographic notes, or by electronic, mechanical or other appropriate means.

(b) The parties shall be advised of their rights under law. They shall be informed of the specific allegations in the complaint and given an opportunity to admit or deny such allegations.

(c) If the allegations are denied, the court shall proceed to hear evidence on the complaint or continue the matter at a later date. At the adjudicatory hearing the court shall record its findings. If the court finds the allegations in the complaint have not been established, it shall dismiss the complaint and order the child discharged from any detention or shelter care theretofore ordered in the proceeding.

(d) If the court finds on the basis of a valid admission or finding of proof beyond a reasonable doubt, based upon competent and relevant evidence, that a child committed the acts by reason of which he is alleged to be delinquent, or in need of supervision, it may, in the absence of objection, proceed immediately to hear evidence to determine proper disposition for the child, and to file its finding thereon. Even if the judge finds that the child has committed the offenses alleged, if the court finds that the child is not in need of care or sanctions, it shall dismiss the proceedings and discharge the child from any detention or shelter care theretofore ordered.

(e) On its own motion or that of a party, the court may continue the hearing under this section for a reasonable period to receive reports and other evidence bearing on the disposition of the complaint. In this event, the court shall make an appropriate order for detention or shelter care subject to the supervision of the court during the period of the continuance.

(f) Except in hearings to declare a person in contempt of court, the general public shall be excluded from all hearings under this subchapter and only the parties, their counsels, witnesses, and other persons requested by a party shall be admitted. Such other persons as the court finds to have a proper interest in the case or in the work of the court may be admitted by the court, on the condition that such persons refrain from divulging any information which would identify the child or family involved.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 161.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2518. Predisposition study and report

(a) After a complaint has been filed pursuant to this subchapter, the court may direct that a predisposition study be made by the appropriate agency, authorized by law, the results of which study shall be contained in a report submitted in writing to the court. The study shall include information concerning the child, the family, his environment, and any other matters relevant to the disposition of the case. The study and report shall not be made prior to a finding with respect to the allegations of the complaint unless a notice of intent to admit the allegations is filed or unless the child or counsel for the child waives the right.

(b) The Family Division judge may not review a predispositional study or report prior to a finding of delinquency or that the child is a person in need of supervision.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 162.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2519. Continuance under supervision without adjudication; consent decree

(a) At any time after the filing of a delinquency or person in need of supervision complaint and before the entry of an adjudication order, the court may, on motion of the Attorney General or of counsel for the child, suspend the proceedings and place the child under supervision in the community, under terms and conditions negotiated with the Youth Services Administration and agreed to by the Attorney General and the child. The court’s order continuing the child under supervision shall be known as a consent decree.

(b) Where the child objects to a consent decree, the court shall proceed to findings, adjudication and disposition. Where the child does not object, but an objection is made by the Attorney General, the court shall, after considering the objections and reasons therefor, proceed to determine whether it is appropriate to enter a consent decree.

(c) A consent decree shall remain in force for six (6) months, unless the child is discharged sooner by the Youth Services Administration. Upon application of the Youth Services Administration or other agency supervising the child, made before expiration of the 6-month period, a consent decree may be extended by the court for an additional six months.

(d) If prior to discharge by the Youth Services Administration or expiration of the consent decree, a new delinquency or person in need of supervision complaint is filed against the child, or the Youth Services Administration determines the child otherwise fails to fulfill express terms and conditions of the decree, the complaint under which the child was continued under supervision may, in the discretion of the Attorney General, be reinstated and the child held accountable just as if the decree had never been entered.

(e) A child who is discharged by the Youth Services Administration, or who completes a period of continuance under supervision without reinstatement of the original delinquency complaint or person in need of supervision complaint, shall not again be proceeded against in any court for the same offense alleged in the complaint.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 163.

HISTORY

References in text. The references to the Youth Services Administration throughout this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2520. Order of adjudication, non-criminal

(a) An order of disposition or other adjudication in proceedings under this subchapter shall not be deemed a conviction of crime or impose any civil disabilities ordinarily resulting from a conviction or operate to disqualify the child in any civil services application or appointment.

(b) The disposition given a child and evidence given in any hearing under this chapter shall not be admissible as affirmative evidence against him in any case or proceeding in any other court, whether before or after reaching majority, except in dispositional or sentencing proceedings.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 163.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2521. Disposition of delinquent child or person in need of supervision

(a) In disposition hearings all relevant evidence, including oral and written reports, may be received by the court and may be relied upon to the extent of its probative value. The parties shall be afforded a reasonable opportunity to examine and controvert oral or written reports so received and to cross-examine individuals making reports.

(b) If a child is found to be delinquent or a person in need of supervision, the court may make any of the following dispositions for his supervision, care and rehabilitation:

(1) permit the child to remain with his parents, guardian or other person responsible for the child’s care, subject to such conditions and limitations as the court may prescribe including, but not limited to, home evaluations, parenting skills counseling or courses and home evaluations or assessments;

(2) place the child on probation under the Youth Services Administration with such conditions as described in section 2524 of this title;

(3) order such care and treatment as the court may deem best including detention care or shelter care as appropriate and except as herein otherwise provided.

In support of any order or decree, the court may order the parents or other person who has been found by the court to be encouraging, causing or contributing to the acts or conditions which bring the child within the purview of this subchapter, to do or omit to do any acts required or forbidden by law, or to provide for an order of protection as per section 2552 of this title, when the judge deems such requirement necessary for the welfare of the child. In case of failure to comply with such requirement, the court may proceed against such persons for contempt of court.

(c) If a child is found to be delinquent and the child is over thirteen years old, in addition to subsection (b) of this section the child may be committed to the custody of the Youth Services Administration for placement in a residential institution for a determinate or indeterminate period, but in no event shall continue beyond the child’s nineteenth birthday, provided that the procedures of Title 5, section 2522 have been met. If a child is committed to the Youth Services Administration for an indeterminate period of time, the court may order the child to be returned to the court and for the Youth Services Administration to show the court the child is ready to re-enter the community before the child is released, or the court may leave the release date to be the decision of the Youth Services Administration. However, the child must be returned to the court at least once a year for the court to review the child’s progress.

(d) No child found to be a person in need of supervision, or abused or neglected, unless also found delinquent, shall be committed to or placed in a residential institution.

(e) No child who is found to be delinquent, a person in need of supervision, abused or neglected shall be committed to a penal or correctional institution or pre-trial detention center for adult offenders.

(f) Whenever the court vests legal custody in an agency, institution or department, it shall transmit with the order copies of the clinical reports, predisposition study, and other information pertinent to the care and treatment of the child.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 164; amended Oct. 15, 2010, No. 7203, § 1, Sess. L. 2010, p. —.

HISTORY

Revision notes. Substituted “section 2524 of this title” for “section 2524” in subsec. (b)(2), “section 2552 of this title” for “section 2552” in the second sentence of subsec. (b), and “subsection (b) of this section” for “subsection (b)” in the first sentence of subsec. (c) to conform references to V.I.C. style.

References in text. The references to the Youth Services Administration in subsec. (c) of this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—2010. Act 7203, § 1, added “including, but not limited to, home evaluations, parenting skills counseling or courses and home evaluations or assessments” following “prescribe” at the end of subsection (b)(1).

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Admissibility of juvenile’s statement. A juvenile’s statements to law enforcement officials, the Attorney General, or employees of the Department of Human Services are inadmissible against juvenile unless, among other things, a parent or guardian who does not have an adverse position, a friendly adult, or the child’s attorney was present at the interrogation when the statement was given. Government of the Virgin Islands ex rel. A.M., 30 V.I. 442, 34 F.3d 153, 1994 U.S. App. LEXIS 21850 (3d Cir. 1994).

Cited. Cited in Government of Virgin Islands v. D.W., 29 V.I. 297, 3 F.3d 697, 1993 U.S. App. LEXIS 21935 (3d Cir. 1993); In the Interest of N.G., 32 V.I. 73, 1995 V.I. LEXIS 19 (Terr. Ct. St. T. and St. J. 1995).

§ 2522. Evaluation prior to commitment

The court, before committing a child as delinquent to a residential institution, shall first temporarily commit such child to the Youth Services Administration for a period not to exceed forty-five days for evaluation, and the Youth Services Administration shall make a recommendation to the court prior to final commitment; Provided, however, That the committing judge may waive such temporary commitment in cases where the child concerned has previously been evaluated through temporary commitment by the Youth Services Administration and such evaluation is available to the court and the evaluation information is current and relevant.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 165.

HISTORY

References in text. The references to the Youth Services Administration in this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2523. Center evaluations

Evaluations shall include but not be limited to:

(a) a complete physical, psychological, and, if needed, a psychiatric examination;

(b) an investigation and consideration of family and community environment and other facts in the background of the person concerned that might relate to his delinquency;

(c) a determination of the correctional or custodial care that would be most appropriate. The Youth Services Administration shall create such facilities and employ such personnel as will enable the center to conduct the necessary physical, mental and psychological examinations required by this section.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 165.

HISTORY

References in text. The reference to the Youth Services Administration in subsec. (c) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2524. Probation

(a) The period of probation may be for a determinate period of time or an indeterminate period of time until the child has attained the age of 19 years. The Family Division of the court may terminate probation and discharge the child at any time if warranted by the conduct of the child and the ends of justice.

(b) The court may as a condition of probation require that the child adhere to one or more of the following conditions:

(1) not violate any Virgin Islands or federal criminal statutes;

(2) make periodic reports to and appear in person before any person or agency as directed by the court;

(3) work or pursue a course of study or vocational training;

(4) undergo medical or psychiatric treatment, or treatment for substance abuse or alcoholism;

(5) attend or reside in a facility established for the instruction or residence of persons on probation;

(6) support his dependents;

(7) refrain from possessing a firearm;

(8) permit the probation counselor to visit him at his home or elsewhere;

(9) reside with his parents or in a foster home;

(10) attend a non-residential program for youth;

(11) contribute to his own support at home or in a foster home;

(12) participate with or without his family in counseling programs;

(13) in cases involving malicious or destructive acts of minors less than 18 years, pay restitution in an amount representing a fair and reasonable cost to replace the property or repair the damage caused by the minor not to exceed $2,000.00, and directing that the minor pay out of his own funds the amount of replacement or damage, either in a lump sum or in periodic payments in an amount set by the court; Provided, however, in any case, including cases involving malicious or destructive acts of minors less than 18 years, the court may impose a fine of not more than $2,500;

(14) make non-monetary restitution or participate in a supervised work or community service program;

(15) operate a motor vehicle under such restrictions as the court may order; and

(16) comply with such other lawful conditions as may be ordered by the court, including refraining from the use of controlled substances and alcohol.

(c) The terms of probation, as directed by the court, shall be in writing and a copy shall be given to the child.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 166; amended Feb. 15, 1994, No. 5957, § 7, Sess. L. 1994, p. 16.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

Amendments—1994. Subsection (b)(13): Added the proviso.



ANNOTATIONS

Cited. Cited in Government of Virgin Islands v. D.W., 29 V.I. 297, 3 F.3d 697, 1993 U.S. App. LEXIS 21935 (3d Cir. 1993).

§ 2525. Probation revocation; disposition

(a) A child on probation incident to an adjudication as a delinquent or person in need of supervision who violates a term of his probation may be proceeded against in a probation revocation hearing.

(b) A proceeding to revoke probation shall be commenced by the filing of a complaint. Complaints shall be verified and shall state the grounds for the revocation.

(c) If a complaint is filed charging a violation of a condition of probation the court shall:

(1) order the child to appear; or

(2) order detention pursuant to criteria in section 2514 of this title.

(d) The court shall conduct a hearing of the alleged violation of probation.

(e) At the hearing, the Attorney General shall have the burden of going forward with the evidence and proving the violation by clear and convincing evidence. Such evidence shall be presented in court with the right of confrontation, cross-examination and representation by counsel for the child.

(f) If a delinquent child is found to have violated a term of his probation pursuant to a probation revocation hearing, the Court may extend the period of probation or make any other order of disposition specified in this subchapter of a child adjudicated delinquent.

(g) If a person in need of supervision is found to have violated a term of his probation pursuant to a probation revocation hearing, the court may extend the period of probation or make any other order of disposition specified in this subchapter for a child adjudicated a person in need of supervision.

(h) An order revoking probation is a final appealable order.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 167.

HISTORY

Revision notes. Substituted “section 2514 of this title” for “section 2514” in subsec. (c)(2) to conform reference to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2526. Criteria and procedure for sentencing a transferred child

(a) A child who has been transferred from the Family Division to another court of competent jurisdiction may be sentenced or committed to the custody of the Youth Services Administration until the child reaches his eighteenth birthday and then be transferred to the Bureau of Corrections to serve the remainder of the sentence, if any.

(b) If the Youth Services Administration believes the child sentenced under subsection (a) of this section has exhibited conduct which is seriously detrimental to the welfare of others in custody it shall conduct an administrative hearing on the matter. The child shall have rights commensurate with an administrative hearing, including the right to be represented by an impartial representative. If the Youth Services Administration concludes through administrative hearing that the child is seriously detrimental to the welfare of others in custody, it may petition the committing court to have the child transferred to the Bureau of Corrections. The decision of the original commitment or sentence to the custody of the Youth Services Administration and subsequent transfer to the Bureau of Corrections shall be in the discretion of the committing court.

(c) Provided, however, that a child who has been transferred pursuant to section 2508(d) of this title from the Family Division to another court of competent jurisdiction pursuant to section 2509 of this chapter for trial as an adult shall, upon conviction, be sentenced to the custody of the Bureau of Corrections for service of the sentence imposed.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 168; amended July 24, 1997, No. 6140, § 2, Sess. L. 1997, p. 37.

HISTORY

Revision notes. Substituted “subsection (a) of this section” for “subsection (a)” in the first sentence of subsec. (b) to conform reference to V.I.C. style.

Substituted “section 2508(d) of this title” for “section 2508(d)” in subsection (c) to conform reference to V.I.C. style.

References in text. The references to the Youth Services Administration in this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—1997. Subsection (c): Added.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2527. Juvenile law enforcement records

(a) Law enforcement records and files concerning a child shall be kept separate from the records and files of arrest of adults. Unless a charge of delinquency is transferred for criminal prosecution, such records and files shall not be open to public inspection nor their contents disclosed to the public without an order of the Family Division of the court or unless specifically authorized in this section.

(b) Inspection of such law enforcement records and files is permitted without court order by the following:

(1) the Family Division of the court;

(2) the representatives of a public and private agency, department, or institution providing supervision or having legal custody of the child, or in preparation of an official report for the court;

(3) legal counsel for the child;

(4) Attorney General or his designee representing the territory;

(5) a court in which the child has been convicted of a criminal offense or delinquent act for the purpose of a presentence report or other dispositional proceedings; and

(6) law enforcement officers of other jurisdictions when necessary for the discharge of their current official duties.

(c) Whoever, except as provided by this section, and subsection (b) of section 481 of Title 14, Virgin Islands Code, discloses, receives, or makes use of, or knowingly permits the use of information concerning a juvenile known to police, directly or indirectly derived from police records or files or acquired in the course of official duties, upon conviction thereof shall be fined not more than five hundred dollars ($500.00) or imprisoned for not more than one year, or both.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 168; amended Feb. 15, 1994, No. 5957, § 6, Sess. L. 1994, p. 16.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

Amendments—1994. Subsection (c): Inserted “and subsection (b) of section 481 of Title 14, Virgin Islands Code” preceding “discloses”.



ANNOTATIONS

1. Construction with other law. While the language used in 5 V.I.C. §§ 2527(b) and 2529(b) is narrower than the language used in §§ 2527(c) and 2529(d), interpreting it to prohibit the People or the Family Court from making use of a defendant’s prior delinquency adjudications in the underlying transfer proceeding is on its face inconsistent with the intent of the legislature, since it would render the mandatory transfer provisions of 5 V.I.C. § 2508(b)(2) and (b)(3) wholly ineffective. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

When defendant, a juvenile, was charged with possession of an unlicensed firearm under 14 V.I.C. § 2253(a), his case was properly transferred to the Criminal Division under 5 V.I.C. § 2508(b)(3); 5 V.I.C. §§ 2527 and 2529 could not be interpreted to preclude evidence of prior delinquency adjudications, and defendant’s prior adjudication of delinquency for third-degree assault was a “violent crime” under § 2508(c); and the charged offense of possession of an unlicensed firearm would be a felony if committed by an adult. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Moreover, the fact that §§ 2508, 2527, and 2529 all became part of the Virgin Islands Code on September 24, 1983, and were all initially adopted by the Legislature as part of a single enactment provides further evidence that the Legislature could not have intended for §§ 2527(c) and 2529(d) to prohibit the People and the Family Court from introducing into or considering as evidence proof of a minor’s prior delinquency adjudications as part of a transfer proceeding. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Cited. Cited in Virgin Islands v. Anderson, 31 V.I. 39, 1995 V.I. LEXIS 2 (Terr. Ct. St. T. and St. J. 1995).

§ 2528. Youth Services Administration records

(a) Youth Services Administration records and files shall only be open to inspection by consent of the Family Division to persons having a legitimate interest therein. All information obtained and social records prepared in the discharge of official duty by an employee of the Youth Services Administration shall not be disclosed directly or indirectly to anyone other than the Family Division of the court or others permitted under this section to receive such information, unless and until otherwise ordered by the judge. Persons or agencies permitted access without consent of the Family Division are as follows:

(1) the representatives of a public or private agency, department, or institution providing supervision or having legal custody of the child or in preparing an official report to the court;

(2) legal counsel for the child.

(b) Whoever, except as provided by this section discloses, receives, or makes use of, or knowingly permits the use of information concerning a juvenile, directly or indirectly derived from Youth Services Administration records or files or acquired in the course of official duties, upon conviction thereof, shall be fined not more than five hundred dollars ($500.00) or imprisoned for not more than one year, or both.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 169.

HISTORY

References in text. The references to the Youth Services Administration in this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Criminal defendant’s right to minor victim’s records. Territorial Court [now Superior Court] can order release of a minor victim’s records at the Department of Human Services where defendant has a legitimate interest in them; all judges of the Territorial Court [now Superior Court] are general jurisdiction judges, with concurrent jurisdiction over family matters. Government of the Virgin Is. v. John, 32 V.I. 115, 1995 V.I. LEXIS 23 (Terr. Ct. St. T. and St. J. 1995).

Since defendant intended to use his daughter’s behavior and her need for discipline as defense, defendant had legitimate interest in his daughter’s records at the Department of Human Services. Government of the Virgin Is. v. John, 32 V.I. 115, 1995 V.I. LEXIS 23 (Terr. Ct. St. T. and St. J. 1995).

§ 2529. Social and legal records; forms; inspection

(a) The court shall make and keep records of all cases brought before it under this subchapter and shall devise and cause to be printed such forms as may be required for social, medical, psychological and legal records, including reports of preliminary inquiries, predispositional studies and supervisional records of such persons as may be required.

(b) The court’s official records made and kept under this subchapter shall be filed separate from other files and records of the court and shall not be disclosed directly or indirectly to anyone other than the Family Division of the court or others permitted under this section to receive such information unless and until otherwise ordered by the judge. Persons or agencies permitted access without consent of the court are as follows:

(1) the representatives of a public or private agency, department, or institution providing supervision or having legal custody of the child, or in preparing an official report for the court;

(2) legal counsel for the child;

(3) the Attorney General or his designee representing the territory; and

(4) a court in which the child has been convicted of a criminal offense or a delinquent act for the purpose of a presentence report or other dispositional proceedings.

(c) All other court records, including dockets, complaints, motions and other papers filed with a case, transcripts of testimony, findings, verdicts, orders and decrees shall be open to inspection only by those persons and agencies designated in subsection (b) of this section.

(d) Whoever, except as provided by this section, discloses, receives, or makes use of, or knowingly permits the use of information concerning a child, directly or indirectly received from the court’s social and legal records or files or acquired in the course of official duties, upon conviction thereof, shall be fined not more than five hundred dollars ($500.00) or imprisoned for not more than one year, or both.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 169.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Access to juvenile records.

2. Construction with other law.

1. Access to juvenile records. The language of 5 V.I.C. § 2529(b) and (c) is clear and unequivocal, it permits the Territorial Court [now Superior Court], as the court in which the defendant was convicted of a criminal offense or a delinquent act as a child, to have complete access to all juvenile records for the purpose of his adult dispositional proceedings; no consent must be obtained for this access. Virgin Islands v. Anderson, 31 V.I. 39, 1995 V.I. LEXIS 2 (Terr. Ct. St. T. and St. J. 1995).

2. Construction with other law. While the language used in 5 V.I.C. §§ 2527(b) and 2529(b) is narrower than the language used in §§ 2527(c) and 2529(d), interpreting it to prohibit the People or the Family Court from making use of a defendant’s prior delinquency adjudications in the underlying transfer proceeding is on its face inconsistent with the intent of the legislature, since it would render the mandatory transfer provisions of 5 V.I.C. § 2508(b)(2) and (b)(3) wholly ineffective. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

When defendant, a juvenile, was charged with possession of an unlicensed firearm under 14 V.I.C. § 2253(a), his case was properly transferred to the Criminal Division under 5 V.I.C. § 2508(b)(3); 5 V.I.C. §§ 2527 and 2529 could not be interpreted to preclude evidence of prior delinquency adjudications, and defendant’s prior adjudication of delinquency for third-degree assault was a “violent crime” under § 2508(c); and the charged offense of possession of an unlicensed firearm would be a felony if committed by an adult. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

Moreover, the fact that §§ 2508, 2527, and 2529 all became part of the Virgin Islands Code on September 24, 1983, and were all initially adopted by the Legislature as part of a single enactment provides further evidence that the Legislature could not have intended for §§ 2527(c) and 2529(d) to prohibit the People and the Family Court from introducing into or considering as evidence proof of a minor’s prior delinquency adjudications as part of a transfer proceeding. State Ex Rel. J.P., — V.I. —, 2011 V.I. Supreme LEXIS 2 (Feb. 22, 2011).

§ 2530. Juvenile fingerprints; photographs

(a) Fingerprints and photographs shall be taken of a child taken into custody for any act which would be a felony if committed by an adult. If such act would be a misdemeanor if committed by an adult, photographs and fingerprints may be taken; provided further that if the child is under the age of 14, prior permission from a judge shall be obtained.

(b) Notwithstanding subsection (a) of this section, any child who is committed to an institution operated by Youth Services Administration may be fingerprinted and photographed without order of the court. Such fingerprints and photographs shall be held in the same confidential manner as other records maintained by the Youth Services Administration.

(c) If the Attorney General has dismissed charges against the child or after a reasonable time has failed to file charges against the child, a motion on the part of a child whose fingerprints or photographs were taken pursuant to this section, may move that the court have the fingerprints or photographs destroyed. After hearing from the Attorney General and the child, the court may order the destruction of the fingerprints and photographs.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 170; amended May 2, 1994, No. 5973, § 3(e), Sess. L. 1994, p. 15.

HISTORY

Revision notes. Substituted “subsection (a) of this section” for “subsection (a)” in the first sentence of subsec. (b) to conform reference to V.I.C. style.

References in text. The references to the Youth Services Administration in subsec. (b) of this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—1994. Subsection (a): Amended generally.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

CROSS REFERENCES

Fingerprinting of felons, see section 4 of title 23.

Annotations Under Former 5 V.I.C. § 2503

1. Expungement. The confidential nature of juvenile records, except those of the Youth Services Administration, was specifically protected by the section, and expungement was permitted only of fingerprints and photographs, and only if the juvenile was found innocent. Government of the Virgin Islands ex rel. L. D. S., 17 V.I. 265, 1981 V.I. LEXIS 64 (Terr. Ct. St. T. and St. J. 1981). See also section 2531 of this title.

§ 2531. Sealing of records; expungement

(a) On motion by a person who has been the subject of a complaint filed under this chapter or on the court’s own motion, the court may vacate its order and findings and order the sealing of the legal and social records of the court, Youth Services Administration, and of any other agency in the case if it finds that:

(1) two years have elapsed since the final discharge of the person from legal custody or supervision, or the entry of any other court order not involving custody or supervision; and

(2) he has not been convicted of a felony or misdemeanor, and no proceeding is pending seeking a conviction or adjudication. The motion and the order may include the files and records specified in sections 2527, 2528 and 2529 of this title.

(b) Reasonable notice of the motion shall be given to:

(1) the Attorney General; and

(2) the Youth Services Administration; and

(3) the law enforcement officers and department having custody of the files and records, if the files and records specified in section 2527 are included in the motion.

(c) Upon entry of the order, the proceedings in the case shall be treated as if they never occurred, and all index references shall be deleted and the court and law enforcement and departments shall reply and the person may reply to any inquiry that no record exists with respect to such a person. Copies of the order shall be sent to each agency or official named therein. However, the court shall maintain a special index reference to sealed records under the direct control of the Clerk of Court or his designee. No person shall have access to this special index without order of the court. Inspection of the files and records included in the order may thereafter be permitted by the court to those persons or departments named in the motion in defense of an action filed by the child against the person or departments named. Provided, however, the court in its discretion may by special order in an individual case permit inspection by or release information in the records to any clinic, hospital or agency which has the person under care or treatment. Also in the situation where individuals or agencies are engaged in fact finding or research the court may allow nonidentifiable information to be given.

(d) Any adjudication of delinquency or person in need of supervision or conviction of a crime subsequent to sealing and prior to the child becoming an adult shall have the effect of nullifying the sealing order.

(e) On motion on the part of a person who has been the subject of a complaint filed under this subchapter or on the court’s own motion, the court may order the expunging of all legal and social records of the court, Youth Services Administration, and of any other agency pertaining to a case, if the child is found to be not delinquent.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 171.

HISTORY

Revision notes. Substituted “sections 2527, 2528 and 2529 of this title” for “section 2527, 2528 and 2529” in the second sentence of subsec. (a)(2) to conform reference to V.I.C. style.

References in text. The reference to the Youth Services Administration in subsecs. (a), (b) and (e) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally.

2. Pardon.

3. Applicability.

1. Generally. In the Virgin Islands, the power to expunge has been specifically granted to the judiciary; nowhere do the statutes either grant or imply that the Governor has a similar power. Lettsome v. Waggoner, 22 V.I. 94, 1986 V.I. LEXIS 14 (Terr. Ct. St. T. and St. J. 1986).

2. Pardon. Pardons carry no more authority than that imposed by statute or case law. Lettsome v. Waggoner, 672 F. Supp. 858, 1987 U.S. Dist. LEXIS 7594 (D.C.V.I. 1987).

Governor had no power to expunge judicial record of assault conviction; therefore, pardon was void to the extent it sought to. Lettsome v. Waggoner, 672 F. Supp. 858, 1987 U.S. Dist. LEXIS 7594 (D.C.V.I. 1987).

Where pardon was void to the extent it sought to expunge judicial record of assault conviction, the court can take judicial notice of underlying facts thereof. Lettsome v. Waggoner, 672 F. Supp. 858, 1987 U.S. Dist. LEXIS 7594 (D.C.V.I. 1987).

3. Applicability. By the conspicuous absence of appropriate language, the legislature did not intend for the provisions of 5 V.I.C. §§ 2531 and 3712(d) and (e) to apply to adults. Santiago v. People of the V.I., — V.I. —, 2009 V.I. Supreme LEXIS 18 (Mar. 18, 2009).

§ 2531a. Juvenile names published

The Family Division of the Superior Court and the Virgin Islands Police Department shall release the names of minors fourteen years and older, and their parents, as part of the public record, whenever the minor is adjudicated delinquent for committing an act which would be a felony if committed by an adult.—Added May 2, 1994, No. 5973, § 1, Sess. L. 1994, p. 55.

CROSS REFERENCES

Jurisdiction of Family Division of Territorial Court [now Superior Court], see section 172 of Title 4.

Subchapter IV. Abuse and Neglect Matters



ANNOTATIONS

Cited. Cited in In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986).

CROSS REFERENCES

Child Protection Act, see section 501 et seq. of Title 14.

Children’s trust fund, see § 3086 of Title 33.

§ 2532. Purpose of subchapter

The public policy of this territory is to protect children whose health and welfare may be adversely affected through abuse and neglect; to strengthen the family and to make the home safe for children by enhancing the parental capacity for good care; to provide a temporary or permanent nurturing and safe environment for children when necessary; and for these purposes to require the reporting of child abuse, investigation of such reports, and provision of services when needed by the child and family.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 172.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2533. Persons mandated to report suspected abuse, sexual abuse and neglect

(a) When any physician, hospital personnel engaged in the admission, examination, care or treatment of persons, nurse, dentist or any other medical or mental health professional, school teacher or other school personnel, social service worker, day-care worker or other child-care or foster-care worker, or any peace officer or law enforcement official, has reasonable cause to suspect that a child has been subjected to abuse, sexual abuse or neglect, or observes the child being subjected to conditions or circumstances that would reasonably result in abuse or neglect, he shall immediately report it or cause a report to be made in accordance with the provisions of this subchapter.

(b) Whenever any person is required to report under this subchapter in his capacity as a member of the staff of a medical or other public or private institution, school, facility or agency, he shall immediately notify the person in charge of such institution, school facility or agency, or his designated agent, who shall then also become responsible to report or cause reports to be made. However, nothing in this subchapter is intended to require more than one report from any such institution, school or agency; but neither is it intended to prevent individuals from reporting on their own behalf.

(c) In addition to those persons and officials specifically required to report suspected child abuse, sexual abuse and neglect, any other person may make a report if such person has reasonable cause to suspect that a child has been abused or neglected or observes the child has been abused or neglected or observes the child being subjected to conditions or circumstances that would reasonably result in abuse or neglect.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 173.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2534. Reporting procedures

(a) Reports of child abuse, sexual abuse or neglect made pursuant to this subchapter shall be made immediately by telephone or otherwise to the U.S. Virgin Islands Police Department (V.I.P.D.) or to the Department of Social Welfare. The U.S. Virgin Islands Police Department (V.I.P.D.) shall relay such reports to the Department of Social Welfare immediately or, at the latest, at the commencement of the next regular office hours of the Department of Social Welfare. At the request of the Department of Social Welfare, an oral report shall be followed by a written report within 48 hours.

(b) To the extent possible, such reports shall include the following information: the names and addresses of the child and his parents or other persons responsible for his care; the child’s age and sex; the nature and extent of the child’s injuries, sexual abuse or neglect to the child or any other child in the same home; the name and address of the person responsible for the injuries, sexual abuse or neglect, the family composition, the source of the report, including the name of the person making the report, his occupation and his address; any action taken by the reporting source, including the taking of X-rays or color photographs or filing for temporary custody; and any other information that the person making the report believes may further the purpose of this subchapter.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 173; amended June 15, 1984, No. 4964, § 1(b), Sess. L. 1984, p. 177.

HISTORY

References in text. The references to the Department of Social Welfare in subsec. (a) of this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—1984. Subsection (a): Substituted “U.S. Virgin Islands Police Department (V.I.P.D.)” for “Department of Public Safety” in the first and second sentences.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2535. Color photographs and X-rays

Any person required to report cases of child abuse, sexual abuse and neglect, may take or cause to be taken color photographs of the areas of trauma visible on a child and, if medically indicated, cause to be performed radiological examinations of the child. Any photographs or X-rays taken shall be sent to the Department of Social Welfare as soon as possible, which department shall make reimbursement for the reasonable cost of the photographs or X-rays.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 174.

HISTORY

References in text. The reference to the Department of Social Welfare in the second sentence of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2536. Child protective services

(a) The Department of Social Welfare shall receive or arrange for the receipt of all reports of alleged child abuse, sexual abuse or neglect; provide or arrange for emergency temporary care and protection of victims of alleged child abuse, sexual abuse or neglect; and within 24 hours of notification of an alleged case of child abuse, sexual abuse or neglect, commence or cause to be commenced a thorough investigation of the report.

(b) The investigation by the Department of Social Welfare shall include an evaluation of the child named in the report and any other children that may be in the same home; a determination of the risk to those children if they continue to remain in the home; a determination of the nature, extent and cause of any condition enumerated in the initial report of child abuse, sexual abuse or neglect, and the name, age and condition of any other children living in the same home.

(c) Upon completion of the investigation, where appropriate, the Department of Social Welfare shall offer rehabilitative or ameliorative services to the child or to the family.

(d) The Department of Social Welfare shall be responsible for providing, directing or coordinating the appropriate and timely delivery of services to abused children and their families, including the care of those abused or neglected children who are placed in the custody of the Department of Social Welfare upon the granting of a petition by the Superior Court.

(e) The Department of Social Welfare shall within 90 days of receipt of the initial report of alleged child abuse or neglect, prepare a progress report, including a determination that the report is founded or unfounded, a plan for rehabilitative or ameliorative treatment, services offered and accepted or refused, and the present status of the case. Within seven days of termination of a case, a report indicating the final disposition shall be prepared.

(f) The U.S. Virgin Islands Police Department (V.I.P.D.) shall, on its own initiative where appropriate or at the request of the Department of Social Welfare, investigate reports of alleged child abuse, sexual abuse or neglect, and shall convey the results of such investigation to the Department of Social Welfare and, where a petition or complaint has been filed, to the Superior Court. If the report of child abuse or neglect involves the acts or omissions of the Department of Social Welfare, the U.S. Virgin Islands Police Department (V.I.P.D.) shall investigate such report and shall convey the results of such report to the Department of Law, which shall take appropriate action.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 174; amended June 15, 1984, No. 4964, § 1(b), Sess. L. 1984, p. 177.

HISTORY

Revision notes. The Department of Law, referred to in the second sentence of subsec. (f), was redesignated as the Department of Justice by Act June 24, 1987, No. 5265, § 401(a), Sess. L. 1987, p. 54, Pursuant to Act June 24, 1987, No. 5265, § 401(b), Sess. L. 1987, p. 54, the reference to the Department of Law in subsec. (f) of this section shall be deemed to refer and apply to the Department of Justice.

References in text. The references to the Department of Social Welfare throughout this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—1984. Subsection (f): Substituted “U.S. Virgin Islands Police Department (V.I.P.D.)” for “Department of Public Safety” in the first and second sentences.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2537. Immunity from liability

Any person, official or institution participating in good faith in any act permitted or required by this subchapter shall be immune from any civil or criminal liability that otherwise might result by reason of such actions.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 175.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2538. Abrogation of privileged communications

The privileged quality of communications between husband and wife and between any professional person and his patient or his client, except that between attorney and client, is hereby abrogated in situations involving alleged child abuse, sexual abuse or neglect. Such privileged communications, excluding those of attorney and client, shall not constitute grounds for failure to report as required or permitted by this subchapter, or to give or accept evidence in any judicial proceedings relating to child abuse, sexual abuse or neglect.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 175.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2539. Failure to report

Any person, official or institution required by this subchapter to report a case of alleged child abuse, sexual abuse or neglect, or to perform any other act, who knowingly fails to do so, shall be guilty of a misdemeanor and shall be fined not more than $500 or imprisoned not more than one year, or both.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 176.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2540. Confidentiality of records

(a) In order to protect the rights of the child and his parent or guardian, all records concerning reports of child abuse, sexual abuse or neglect, made to the government of the Virgin Islands and all records generated as a result of such reports, shall be confidential, except as specifically provided by this subchapter. Any person who willfully permits, assists or encourages the release of information contained in such reports or records to persons or agencies not permitted by this section to have access, shall be guilty of a misdemeanor and shall be fined not more than $500 or imprisoned not more than one year or both.

(b) No person, official or agency shall have access to such records unless for the express purpose of acting pursuant to this subchapter. Persons permitted access include:

(1) The Department of Social Welfare and its legal representative;

(2) The U.S. Virgin Islands Police Department (V.I.P.D.) when investigating a report of known or suspected child abuse, sexual abuse or neglect;

(3) A physician who has before him a child he reasonably suspects may have been abused or neglected;

(4) A person legally authorized to place a child in emergency temporary custody under section 2544 of this chapter, but only when such person has before him a child he reasonably suspects may have been abused or neglected and such person requires the information in the report or record to determine whether or not to place the child in emergency temporary custody;

(5) Any agency with legal responsibility or authorization to care for, treat or supervise a child who is the subject of a record, or other person responsible for the child’s welfare;

(6) Any person who is the subject of a report and his legal representative, or if such person is a child, the child’s guardian ad litem, parent, guardian or other person responsible for his welfare; and

(7) A court, upon finding that access to such record may be necessary for the determination of an issue before it; but such access shall be limited to in camera inspection, unless the court determines that public disclosure of the information contained therein is necessary for the resolution of an issue pending before it.

(8) Any person appointed to a case under a Court Appointed Special Advocates (CASA) Program, as provided under section 2555, of this chapter.

(c) A person given access to the names and other identifying information concerning the subjects of the report, except the subject of the report, shall not divulge or make public such identifying information.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 176; amended June 15, 1984, No. 4964, § 1(b), Sess. L. 1984, p. 177; Feb. 1, 2001, No. 6391, § 2(k)(1), Sess. L. 2000, p. 496.

HISTORY

References in text. The reference to the Department of Social Welfare in subsec. (b)(1) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Amendments—2000. Added subsection (b)(8).

—1984. Subsection (b)(2): Substituted “U.S. Virgin Islands Police Department (V.I.P.D.)” for “Department of Public Safety”.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2541. Education and training

Within available funding and as appropriate, the Department of Social Welfare shall conduct a public education program in order to encourage maximum reporting of alleged child abuse, sexual abuse and neglect. To the extent possible, such education programs shall include information on the extent and nature of the problem, the duties and responsibilities of persons required to report and the duties and functions of the Department of Social Welfare.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 177.

HISTORY

References in text. The references to the Department of Social Welfare in this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2542. Appointment of counsel for the child; role of counsel

In every case of child abuse or neglect the court shall appoint counsel for the child to act in the role of guardian ad litem. Such counsel shall be willing and competent by training or experience in representing the interests of a child in such proceedings. Guardian ad litem shall be given access to all reports relevant to the case and to any reports of examination of the child’s parents, guardian or custodian. Guardian ad litem shall be charged with the representation of the child’s rights, welfare, interest and well-being and to advocate the child’s viewpoint, and to these ends shall make such further investigation as he deems necessary. In addition, guardian ad litem may interview witnesses, examine and cross-examine witnesses, introduce other evidence, make recommendations to the court and participate in the proceedings to the degree appropriate for adequately representing the child.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 177.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally. The attorney’s motion to be relieved of his duty to represent a minor child as a guardian ad litem was denied because the attorney was required to fulfill his pro bono obligation, despite his claims that he had little expertise in the area; the attorney could study the area, or he could associate with counsel well versed in the area. Government of the Virgin Islands In re the Application of the Dep’t of Human Servs. for the Temporary Care, Custody & Control of: R.F., Minor, 47 V.I. 178, 2005 V.I. LEXIS 19 (Sept. 20, 2005).

§ 2543. Appointment of independent experts

Any party to the proceedings may petition the court for appointment of experts, at public expense for independent evaluation of the child or the respondents or to evaluate the recommendations of the investigating agency.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 177.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2544. Emergency temporary custody of an abused or neglected child

(a) A child shall not be removed from his home prior to an adjudicatory hearing on the issue of abuse and neglect unless the child is in imminent danger of death or serious injury.

(b) Any physician, law enforcement officer or social worker of the Department of Social Welfare shall be authorized to take physical custody of a child when such authorized persons have probable cause to believe that the child is neglected or abused and the child is in imminent danger to that child’s life or health. Authority for removal without prior court order is limited to situations when circumstances do not allow time to secure such court approval. Any physician or law enforcement officer who takes custody of a child pursuant to this section shall immediately contact the Department of Social Welfare. The Department of Social Welfare shall make every reasonable effort to inform the person responsible for the child’s welfare of the custodial situation and of the place or facility to which the child was taken, if no threat is posed to the child from such disclosure.

(c) Within two days of taking child into custody, excluding weekends and holidays, the Department of Social Welfare shall file a complaint or petition and report to the Family Division of the court the specific circumstances justifying the taking of emergency temporary custody and the specific measures implemented to safeguard the physical and emotional well-being of the child. The court shall conduct an informal hearing and the court may order that the child remain in emergency temporary custody, if the provisions of subsection (b) of this section were followed. This may be done without written or oral notice to the respondent only if:

(1) it appears that there is probable cause to believe the child is in imminent danger to that child’s life or health; and

(2) the Attorney General shows to the court the efforts, if any, which have been made to give the notice or reasons supporting the claim that notice should not be required.

(d) Within ten days, including weekends and holidays, the court shall hold a hearing to determine whether there is probable cause to believe that the child is neglected or abused and the child is in imminent risk of death or serious injury and that removal is necessary until a final order of disposition. The court, for good cause shown, may provide a preliminary order for any of the following until a final order of disposition:

(1) permit the child to remain with his parents, or other person responsible for the child’s care, subject to such conditions and limitations as the court may prescribe; or

(2) place the child under protective supervision under section 2551 of this title; or

(3) make the child the subject of an order of protection under section 2552 of this title; or

(4) transfer custody to any of the following:

(A) a relative or other individual found by the court to be qualified and willing to receive and care for the child;

(B) a public or private agency responsible for the care of abused or neglected children.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 178.

HISTORY

Revision notes. Substituted “subsection (b) of this section” for “subsection (b)” in the second sentence of subsection (c), “section 2551 of this title” for “section 2551” in subsection (d)(2) and “section 2552 of this title” for “section 2552” in subsection (d)(3) to conform references to V.I.C. style.

References in text. The references to the Department of Social Welfare in subsections (b) and (c) of this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally. Plain reading of the statutory scheme reveals that the legislature did not intend for a temporary custody order issued after a probable cause hearing to be a final adjudication; indeed, it is ordinarily the first order entered in an abuse and neglect proceeding which ultimately may encompass numerous orders and culminate in an order terminating parental rights. Bryant v. People of the V.I., — V.I. —, 2010 V.I. Supreme LEXIS 1 (Jan. 15, 2010).

Order granting the People’s petition for temporary emergency child custody under 5 V.I.C. § 2544 was not a final judgment under 4 V.I.C. § 32(a), as the temporary custody question at the probable cause stage of the proceedings was limited by § 2544(d) to a determination of whether removal was necessary until a final order of disposition. Furthermore, it was not an injunction subject to immediate review under 4 V.I.C. § 33(b)(1), as it was neither enforceable by contempt nor designed to afford the substantive relief sought in the petition in more than a temporary fashion, and it had not been certified for immediate review under § 33(c). Bryant v. People of the V.I., — V.I. —, 2010 V.I. Supreme LEXIS 1 (Jan. 15, 2010).

In emergency situations, the Government is authorized to take custody of a child if there is probable cause to believe that the child is abused and is in imminent danger. In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986).

After an emergency petition has been filed in a child abuse case, the family court must hold a probable cause hearing to determine whether the parent should be denied custody pending a final dispositional hearing. In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986).

§ 2545. Issuance of warrant and reports to court

(a) The court may issue a warrant directing the person responsible for the welfare of the child to be brought before the court, when a petition or complaint is filed with the court under this chapter and it appears that:

(1) the summons cannot be served; or

(2) the summoned person has refused to obey the summons; or

(3) the person responsible for the child is likely to leave the jurisdiction; or

(4) a summons, in the court’s opinion, would be ineffectual; or

(5) the child is in imminent danger to that child’s life or health.

(b) When issuing a warrant under this section, the court may also direct that the child be brought before the court.

(c) In any case involving abuse or neglect, the warrant shall be clearly marked on the face thereof “Child Abuse Case” or “Child Neglect Case”. If a warrant is not executed within two (2) days of its issuance, such fact shall be reported to the court within three (3) days of its issuance.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 179.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2546. Application to return child temporarily removed

At any time prior to an adjudicatory hearing and upon the application by the respondent for an order returning the child temporarily removed, the court shall hold a hearing:

(a) if there has not been a hearing on the removal of the child at which the respondent was present or had adequate opportunity to be present; or

(b) upon good cause shown.

Except for valid reasons shown to the court, if a hearing is granted such hearing shall be held within three court days of the application. Upon such hearing, the court shall grant the application, unless it finds that there is probable cause to believe there is an imminent danger to that child’s life or health through abusive or neglectful behavior of the applicant.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 179.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2547. Continuance in contemplation of dismissal

(a) Prior to or at trial, upon the motion of any party and with the consent of all parties, and upon such conditions as may be agreeable to all parties, the court may, at its discretion, order that the proceeding be “continued in contemplation of dismissal”.

(b) A continuance in contemplation of dismissal is a continuance of the proceeding for a period not to exceed six months, with a view to ultimate dismissal of the petition in furtherance of justice. Upon the consent of the parties, the court may issue an order extending such period for such time and upon such conditions as may be agreeable to the parties.

(c) At any time during the period of continuance, upon the motion of any party, or upon the motion of the court, the court may restore the matter to the calendar and, upon reasonable notice to all parties, may proceed to a hearing of the petition.

(d) If the matter has not been so restored to the calendar and heard, at the expiration of the continuance period the petition is deemed to have been dismissed by the court in furtherance of justice.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 180.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2548. Adjudicatory hearing for abuse and neglect matters

(a) Except as provided pursuant to section 2544 of this title, abuse and neglect proceedings shall be instituted with the filing of a written petition or complaint giving with particularity all factual and other allegations relied upon asserting that a child is abused or neglected. Adjudicatory hearings shall be heard within ninety (90) days after the filing of a petition or complaint unless:

(1) good cause is shown; or

(2) there is consent by all of the parties; or

(3) the parties entered into a continuance in contemplation of dismissal.

(b) All hearings under this subchapter shall be dealt with by the Family Division and shall be heard without a jury. All hearings and proceedings shall be recorded either by stenographic notes, or by electric, mechanical, or other appropriate means.

(c) The court shall proceed to hear evidence on the complaint or petition. The court shall record its findings. If the court finds the allegations in the complaint or petition have not been established, it shall dismiss the complaint or petition and order the child discharged from any shelter care or emergency temporary care heretofore ordered in the proceeding.

(d) Any finding of child neglect or abuse shall be based upon clear and convincing evidence which is relevant and material to the extent of its probative value.

(e) With the consent of all parties concerned the court shall conduct a dispositional hearing immediately following a finding of child abuse or neglect. Otherwise the court shall continue the hearing under this section for a reasonable period, not to exceed thirty days, except for good cause shown, to receive reports and other evidence bearing on the disposition of the complaint or petition. In this event the court shall make an appropriate order for shelter care subject to the supervision of the court during the period of the continuance.

(f) Except in hearings to declare a person in contempt of court, the general public shall be excluded from all hearings under this subchapter upon the motion by the respondent or the child. Upon the granting of the motion, only the parties, their counsels, witnesses, and persons requested by a party shall be admitted. Such other persons as the court finds to have proper interest in the case or in the work of the court may be admitted by the court, on condition that such persons refrain from divulging any information which would identify the child or family involved.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 180.

HISTORY

Revision notes. Substituted “section 2544 of this title” for “section 2544” in subsection (a) to conform reference to V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally. Whether a child abuse case is begun via complaint or the emergency procedure, an adjudicatory hearing must be held within 90 days of the filing of the abuse petition unless good cause is shown, the parties stipulate otherwise or they decide to continue the matter in contemplation of dismissal. In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986).

The family court departed from the plain requirements of the statutory scheme for child abuse cases by dismissing case at the intermediary stage of emergency procedure without good cause, stipulation or continuance of an adjudicatory hearing. In re Horsford, 22 V.I. 174, 1986 U.S. Dist. LEXIS 15680 (D.C.V.I. 1986).

Cited. Cited in Smith v. Cedano, 24 V.I. 11, 1988 V.I. LEXIS 31 (Terr. Ct. St. C. 1988).

§ 2549. Disposition of abused or neglected child

(a) In disposition hearings all relevant evidence, including oral and written reports, may be received by the court and may be relied upon to the extent of its probative value. The parties shall be afforded a reasonable opportunity to examine reports prepared by the Department of Social Welfare prior to the dispositional hearing and to controvert oral or written reports so received and to cross-examine individuals making reports.

(b) If a child is found to be abused or neglected, the court may make any of the following orders of disposition:

(1) permit the child to remain with his parents, guardian or other person responsible for the child’s care, subject to such conditions as the court may prescribe; or

(2) place the child under protective supervision as per section 2551 of this title; or

(3) make the child the subject of an order of protection as per section 2552 of this title; or

(4) transfer legal custody to any of the following:

(A) a relative or other individual who, after study of the Department of Social Welfare is found by the court to be qualified and willing to receive and care for the child; or

(B) a public or private agency responsible for the care of abused or neglected children.

(c) Unless a child found to be abused or neglected shall also be found to be delinquent, he shall not be committed to, or confined in, a facility for delinquent children.

(d) The court may order the Department of Social Welfare to coordinate the provision of services by other agencies, or to provide services to fulfill the purposes of this chapter.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 181.

HISTORY

Revision notes. Substituted “section 2551 of this title” for “section 2551” in subsection (b)(2) and “section 2552 of this title” for “section 2552” in subsection (b)(3) to conform references to V.I.C. style.

References in text. The references to the Department of Social Welfare in subsections (a), (b) and (d) of this section are deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Appeals. Parent has a right to appeal following the Superior Court of the Virgin Islands’ dispositional order issued pursuant to 5 V.I.C. § 2549; at this stage of the neglect proceedings, the Superior Court will have definitively decided the issue of neglect or abuse by clear and convincing evidence and determined the important questions concerning the child’s custody. Bryant v. People of the V.I., — V.I. —, 2010 V.I. Supreme LEXIS 1 (Jan. 15, 2010).

A right to direct appeal at this time is consistent with the goals of the final judgment rule, the concept of finality, and the legislature’s intent that adjudications of neglect and abuse, and the dispositional questions that follow, be quickly decided by the Superior Court. Bryant v. People of the V.I., — V.I. —, 2010 V.I. Supreme LEXIS 1 (Jan. 15, 2010).

Cited. Cited in In re S.A.F., 20 V.I. 423, 1984 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1984).

Annotations Under Former 5 V.I.C. § 2506

1. Placement of neglected or delinquent children. With respect to neglected or delinquent children as to which action must be taken, primary aim of keeping the family unit together must yield where best interests of the children required the splitting of the family as a side effect of providing adequate care and treatment. In re the Assistant Comm’r of Soc. Welfare for the Custody of Ledesma Children, 14 V.I. 297, 1978 V.I. LEXIS 36 (Terr. Ct. St. C. 1978).

§ 2550. Termination of parental rights

(a) A proceeding to terminate parental rights shall be instituted with the filing of a written petition giving with particularity all factual and other allegations relied upon in asserting that parental rights should be terminated.

(b) The Family Division of the court shall terminate parental rights when it finds by clear and convincing evidence that a child has been removed from his home pursuant to section 2549 of this title, and has remained in an out-of-home placement for six months or more and that during that time the Department of Social Welfare has made continuous diligent, but unsuccessful efforts to reasonably insure that the child will not be subject to further abuse and neglect if returned home and the parent has not made a good-faith and diligent effort at rehabilitation.

(c) If a child is neglected or abused by one parent, the rights of only such parent with reference to such child may be terminated as provided in subsection (b) of this section without affecting the rights of the other parent; Provided, That if the rights of one parent are terminated, the court shall make an order of protection under paragraph (1) of subsection (a), section 2552 of this subchapter.

(d) Every order of the court transferring the care, control and custody of the child, or terminating the rights of the parents or of a parent with reference to a child, shall be in writing and shall recite the relevant facts.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 182.

HISTORY

Revision notes. Substituted “section 2549 of this title” for “section 2549” in subsection (b) to conform reference to V.I.C. style.

References in text. The reference to the Department of Social Welfare in subsection (b) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.



ANNOTATIONS

1. Generally.

2. Rescission of termination order.

1. Generally. As termination of parental rights is a very serious act, it can be accomplished only upon clear and convincing evidence of abuse or neglect. In re S.A.F., 20 V.I. 423, 1984 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1984).

2. Rescission of termination order. Where a natural parent relinquishes her rights to a child and her parental rights are terminated in accordance with the law, that order should not be vacated in the absence of newly discovered evidence or some showing that the natural parent was not fully advised of the consequences of relinquishing her rights or of the effect of the termination of her parental rights. In re S.A.F., 20 V.I. 423, 1984 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1984).

Where five years after the termination of a natural mother’s parental rights the government moved to rescind the termination, but there was no allegation of newly discovered evidence or that the natural mother was not fully advised of the consequences of relinquishing her rights or of the effect of the termination, and nothing precluded the natural mother from filing a petition to adopt her child, the government’s motion to modify the order terminating parental rights would be denied. In re S.A.F., 20 V.I. 423, 1984 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1984).

Cited. Cited in Government of Virgin Islands Re Application of Dep’t of Human Services for Temporary Care, etc., 27 V.I. 46, 1992 V.I. LEXIS 1 (Terr. Ct. St. T. and St. J. 1992).

§ 2551. Protective supervision; enforcement

(a) If an order of disposition from a petition alleging abuse or neglect releases a child to the custody of his parents, guardian or other persons responsible for his care, or continues him in such legal custody, the court may place the person having custody of the child, except for representatives of private or public agencies or government departments, under supervision of the Department of Social Welfare. The orders of the court shall define the terms and conditions of protective supervision.

(b) Orders of protective supervision may be enforced by citation to show cause for contempt of court by reason of any violation thereof and, where protection of the welfare of the child so requires, by the issuance of a warrant to take the alleged violator into custody and bring him before the court.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 183.

HISTORY

References in text. The reference to the Department of Social Welfare in subsection (a) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2552. Order of protection; enforcement

(a) The court may make an order of protection in assistance of, or as a condition of, any other order authorized under this subchapter. The order of protection may set forth reasonable conditions of behavior to be observed for a specified period by any person who is before the court. Such an order may require any such person:

(1) to stay away from the home or place of custody of the child;

(2) to permit a parent to visit the child at stated periods;

(3) to abstain from offensive conduct against the child, his parent or any person to whom legal custody of the child is awarded;

(4) to give proper attention to the care of the home;

(5) to cooperate in good faith with an agency to which custody of the child is entrusted by the court or with an agency or association to which the child is referred by the court;

(6) to refrain from acts of commission or omission that tend to make the home not a proper place for the child.

(b) Orders of protection may be enforced by citation to show cause for contempt of court by reason of any violation thereof and, should the welfare of the child so require, by the issuance of a warrant to take the alleged violator into custody and bring him before the court.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 183.

HISTORY

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2553. Protection of religious affiliation

In placing a child under the guardianship or legal custody of an individual or of a private agency or institution, and in granting adoption, the court shall whenever practicable select a person or agency or institution governed by persons of the same religious faith as that of the parents of such child, or in case of a difference in the religious faith of the parents, then of the religious faith of the child, or if the religious faith of the child is not ascertainable, then of the faith of either of the parents.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 184.

HISTORY

Revision notes. Subsection designation at the beginning of the section was deleted for purposes of conformity with general V.I.C. style.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2554. Limitation of time on abuse and neglect dispositional orders; application for review; periodic review; modification or revocation of court orders

(a) A dispositional order authorized pursuant to section 2549 of this title shall remain in force for one year unless the court:

(1) in the order authorizes the Department of Social Welfare to terminate the status or conditions sooner if the purposes of the order have been achieved; or

(2) sooner vacates or modifies by subsequent court order; or

(3) has removed the child from the home. In such case, the order shall not expire at the end of one year, but, if by the end of the year the Attorney General has not moved the court to extend the order or terminate parental rights, the parent, guardian or custodian of the child may petition the court to have the child returned to them. The Attorney General has ten days to respond and move for an extension of the order. To extend an order for an additional period of time the Attorney General must show by the preponderance of evidence that, if returned, there is a likelihood that the child will be abused or neglected.

However prior to the expiration of a dispositional order the court may extend the order, or order any other disposition allowed in section 2549, for an additional period of one year if it finds after the hearing that the purposes of the dispositional order have not been achieved; Provided, however, That a child shall be returned to parent, guardian, or custodian unless the Attorney General can show by the preponderance of evidence that, if returned, there is a likelihood that the child will be abused or neglected.

(b) At any time prior to expiration of a dispositional order as authorized pursuant to section 2549, the court may review its order on the motion of any party. Upon such hearing, for good cause shown, the court may notify its original or subsequent order within limits described in section 2549, or shall revoke its original or subsequent order when it appears that the purpose of the order has been achieved; Provided, however, That to return a child to the home, the movant must show to the court by a preponderance of the evidence that, if returned, the child will not be abused or neglected.

(c) A report shall be sent by the Department of Social Welfare to the court ninety days after the removal of a child pursuant to a dispositional order. The status of all children removed from their home shall be reviewed at least once every six months following the initial dispositional order by which the child was removed.

(d) At each review hearing pursuant to this section where the child is not returned home and parental rights are not terminated, the court shall establish on the record:

(1) what services have been provided to or offered to the parents or guardian to facilitate reunion;

(2) whether the parents or guardians are satisfied with the services offered;

(3) the extent to which the parents or guardian have visited the child and any reasons why visitation has not occurred or been infrequent;

(4) whether the agency is satisfied with the cooperation given it by the parents or guardian;

(5) whether additional services are needed to facilitate the return of the child to his parents or guardians; if so, the court shall order such services when appropriate; and

(6) when return of the child may be expected.—Added Sept. 24, 1983, No. 4855, § 2, Sess. L. 1983, p. 184.

HISTORY

Revision notes. Substituted “section 2549 of this title” for “section 2549” in subsection (a) to conform reference to V.I.C. style.

References in text. The references to the Department of Social Welfare in subsections (a) and (c) of this section is deemed to refer and apply to the Department of Human Services pursuant to Act June 24, 1987, No. 5265, § 201, Sess. L. 1987, p. 22. See section 437 of Title 3.

Effective date. For effective date of this section, see note set out under section 2501 of this title.

§ 2555. Court Appointed Special Advocates

The court may appoint a person from a Court Appointed Special Advocates (CASA) Program to represent the interest of abused and neglected children in court proceedings. The court will by court order, court rule, or other written agreement with a CASA Program, define the working relationship program between the program and the court. The Court may appoint a CASA Program member to represent a child as a guardian ad litem pursuant to section 2540(b)(8) of this chapter.—Added Feb. 1, 2001, No. 6391, § 2(k)(2), Sess. L. 2000, p. 496.

HISTORY

Revision notes. This section was originally designated § 2255. Since all the sections in the chapter are in the 2500 series (§§ 2501 through 2554) this section was redesignated § 2555 by the publisher.

 

Subtitle 3
Criminal Procedure

PART I. PROCEDURE GENERALLY

Chapter 301
General Provisions

Sec.

3504a. Detention prior to trial

3510. Videotaped testimony of minors who are the victims of sexual and child abuse

§ 3504a. Detention prior to trial

(a) Who may be detained:

(1) Dangerous crime. A person charged with murder in the first degree, rape in the first degree, arson in the first degree, robbery in the first degree, burglary in the first degree, kidnapping for ransom, or drug trafficking (which shall mean trafficking in marijuana, hashish, cocaine, dangerous drugs, morphine or opium as provided in Title 19, section 614a, Virgin Islands Code) may by order of the court be detained upon a hearing as provided in subsection (b) prior to trial if the government certifies by motion that, based on the person’s pattern of behavior consisting of his past and present conduct, the nature and circumstances of the offense charged, the weight of the evidence presented, his family ties, employment, financial resources, character and mental condition, length of residence in the community, record of convictions, and any record of appearance at court proceedings, flight to avoid prosecution or failure to appear at court proceedings, there is no one condition or combination of conditions which will reasonably assure the safety of the community or, particularly in the case of a person charged with drug trafficking, that the person charged will appear for trial.

(2) Other offenders. A person charged with any offense may by order of the court be detained upon a hearing as provided for in subsection (b) prior to trial if the person for the purpose of obstructing or attempting to obstruct justice, threatens, injuries or intimidates or attempts to threaten, injure or intimidate any prospective witness or juror.

(b) Hearing:

(1) How initiated. A pretrial detention hearing may be initiated on oral motion of the prosecuting attorney whenever a person described in subsection (a)(1) or (2) is before the court. If such person has previously been released, the prosecuting attorney may initiate a hearing by ex parte motion. Upon such motion, the court may issue a warrant for the arrest of such person.

(2) Time of hearing. The hearing shall be held immediately upon the person being brought before the court unless a continuance is granted. A continuance granted on the motion of the person shall not exceed five calendar days, unless there are extenuating circumstances. A continuance on motion of the prosecuting attorney shall be granted upon good cause shown and shall not exceed three calendar days. The person may be detained pending the hearing.

(3) Conduct of hearing. The person shall be entitled to representation by counsel and shall be entitled to present information by proffer or otherwise, to testify, and to present witnesses in his own behalf. Rules pertaining to the admissibility of evidence in a court of law need not be followed.

(c) Issuance of an order of detention: No order of detention shall be issued upon a hearing under subsection (b) unless the court finds (1) that there is clear and convincing evidence that the person is a person described in subsection (a); (2) that there is no one or combined conditions which will reasonably assure the safety of any other person or the community or, particularly with respect to a person charged with drug trafficking, that the person charged will appear for trial; and (3) that, except with respect to a person described in subsection (a)(2), on the basis of information by proffer or otherwise there is a substantial probability that the person committed the offense for which he is present before the court. An order of detention shall be accompanied by written findings of fact and the reasons for its entry.

(d) Miscellaneous provisions:

(1) Expedited trial. The case of any person detained pursuant to an order issued under subsection (c) shall be placed on an expedited calendar and, consistent with the sound administration of justice, his trial shall be given priority.

(2) Release. A person detained under subsection (c) shall be treated in accordance with the rules of criminal procedure for release on bail upon the expiration of 60 calendar days from the date of issuance of an order of detention, unless the trial is in progress or has been delayed at the request of the person other than by the filing of timely motions (excluding motions for continuances); or whenever the judge finds that a subsequent event has eliminated the basis for such detention.—Added Apr. 2, 1982, No. 4697, Sess. L. 1982, p. 59.



ANNOTATIONS

1. Generally.

2. Application.

3. Conflict.

4. Prosecutorial conduct.

5. Appeals.

6. Evidence.

1. Generally. Because § 3 of the Revised Organic Act mandates pretrial bail for all defendants other than those charged with first degree murder where the proof is evident or the presumption great, a defendant may no longer be detained pending trial pursuant to 5 V.I.C. § 3504a. Specifically, a judge may not deny bail completely upon finding that the defendant presents a flight risk or a danger to the community; rather, when such circumstances are present, the judge may take those facts into consideration when determining the sufficiency of the sureties in setting bail and the conditions to be imposed in connection with the bail as established. Tobal v. People, 51 V.I. 147, 2009 V.I. Supreme LEXIS 11 (Feb. 11, 2009).

18 U.S.C.S. § 3142, the detention provision of the Federal Bail Reform Act of 1984, is inapplicable with respect to the pretrial detention of individuals accused of local crimes because it is not the substantive law of the Territory of the Virgin Islands; it is an “inappropriate” provision pursuant to V.I. Super. Ct. R. 141(b) and its use in detaining persons pretrial in the Superior Court of the Virgin Islands violates both that rule and 5 V.I.C. § 3504a. People v. Ford, 49 V.I. 270, 2008 V.I. LEXIS 6 (June 4, 2008).

There is no congressional “legislation” which makes the Bail Reform Act applicable in the Territorial Court [now Superior Court], it is applicable only by virtue of territorial court [now Superior Court] rule, thus the Act does not operate as a limitation on the locally enacted statute pursuant to Section 8(a) and accordingly, the Local Detention Statute is valid law enacted pursuant to power derived from the Organic Act. Government of the State v. Thomas, 32 V.I. 64, 1995 V.I. LEXIS 20 (1995).

The legislative power to enact Section 3504a is derived from Section 8(a) of the 1954 Revised Organic Act; this power which extends to “all rightful subjects of legislation” was intended to cover the ordinary area of sovereign legislative power. Government of the State v. Thomas, 32 V.I. 64, 1995 V.I. LEXIS 20 (1995).

The general focus of the legislation appears to have been on detaining dangerous offenders as opposed to requiring the release of non dangerous offenders. Government of the State v. Thomas, 32 V.I. 64, 1995 V.I. LEXIS 20 (1995).

2. Application. Because prior decisions have not abrogated 5 V.I.C. § 3504a(b), it continues to govern the conduct of pretrial detention hearings in the Superior Court of the Virgin Islands. Williams v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

Defendant’s pretrial detention on first-degree murder charges was illegal when nothing in the record pointed to any compliance with any provision of the statute governing pretrial detention. People v. Ford, 49 V.I. 270, 2008 V.I. LEXIS 6 (June 4, 2008).

Section 3 of the Revised Organic Act governs the issue of pretrial detention for first degree murder defendants in local Virgin Islands courts, therefore, 5 V.I.C. § 3504a is inapplicable to the extent that it purports to grant pretrial bail for defendants charged with first degree murder under Virgin Islands law where the proof is evident or the presumption great. Browne v. V.I., — V.I. —, 2008 V.I. Supreme LEXIS 33 (Aug. 29, 2008).

Prosecution’s request for pre-trial detention in a first degree murder case was denied because 5 V.I.C. § 3504a was the law that had to be followed and the prosecution failed to show that no conditions could have assured the safety of the community or defendant’s appearance at trial based on the fact that defendant had only lived in the Virgin Islands for a year and had only one relative there; in addition, the case against defendant was largely circumstantial where there were alibi witnesses, and defendant did not match the description given of the perpetrator. People v. Thomas, 49 V.I. 151, 2007 V.I. LEXIS 26 (Nov. 19, 2007).

Bail provision of § 3 of the Revised Organic Act of the Virgin Islands, 48 U.S.C.S. § 1541 et seq., has been superseded by 5 V.I.C. § 3504a, the controlling substantive local law with respect to pre-trial detention. People v. Thomas, 49 V.I. 151, 2007 V.I. LEXIS 26 (Nov. 19, 2007).

Pre-existing bail exception provision of § 3 of the Revised Organic Act of the Virgin Islands, federally preempts application of 5 V.I.C. § 3504a(a)(1), or the Bail Reform Act of 1984, 18 U.S.C.S. § 3146 et seq., insofar as first-degree murder is the charged offense. People v. Dowdye, 48 V.I. 47, 2006 V.I. LEXIS 19 (Oct. 12, 2006).

Territorial Court [now Superior Court] Rule 141 governs the setting of bail before conviction and requires the trial judge to be guided by the Bail Reform Act, 18 U.S.C. §§ 3141–3150, in determining the conditions for pretrial release of a non-dangerous defendant. Georges v. Virgin Islands, 36 V.I. 126, 958 F. Supp. 245, 1997 U.S. Dist. LEXIS 4236 (1997).

Section 3143(b) of The Bail Reform Act, 18 U.S.C. §§ 3141–3150, governs the determination of bail pending appeal, the result of which is that a person convicted of a non-dangerous offense under Virgin Islands law may be released on bail and a person convicted of a dangerous offense must be detained. Georges v. Virgin Islands, 36 V.I. 126, 958 F. Supp. 245, 1997 U.S. Dist. LEXIS 4236 (1997).

As adapted to conform to the law of the Virgin Islands, The Bail Reform Act, 18 U.S.C. §§ 3141–3150, requires that a defendant convicted of a “dangerous” offense must be remanded to custody and detained until the appeal is decided; thus, since defendant was convicted of one of these dangerous crimes, robbery in the first degree, the trial judge correctly remanded him to custody pending appeal; lower court had no discretion to release the appellant pending appeal. Georges v. Virgin Islands, 36 V.I. 126, 958 F. Supp. 245, 1997 U.S. Dist. LEXIS 4236 (1997).

The power to promulgate or continue a rule derives from Section 21(c) of the Organic Act, thus the powers of the legislature to enact the Local Detention Statute and of the Territorial Court [now Superior Court] to promulgate Rule 141(b), making the Bail Reform Act applicable, emanate from the identical source, i.e., the Organic Act. Government of the State v. Thomas, 32 V.I. 64, 1995 V.I. LEXIS 20 (1995).

3. Conflict. Because it is inconsistent with the bail provision in § 3 of the Revised Organic Act, the legislature lacked the authority to enact the local detention statute, 5 V.I.C. § 3504a, allowing for pretrial detention for 60 days; accordingly, the local detention statute provision providing for a 60-day detention period is no longer applicable to bail determinations in the Virgin Islands. Tobal v. People, 51 V.I. 147, 2009 V.I. Supreme LEXIS 11 (Feb. 11, 2009).

The inclusion of first degree murder in the local statute results in an impermissible conflict with the bail provision exception of § 3 of the Revised Organic Act of 1954, under certain circumstances; the unqualified language “murder in the first degree” must be provisionally stricken or modified from 5 V.I.C. § 3504a in the case where the “proof is evident” or the “presumption is great”. People v. Dowdye, — V.I. —, 2006 V.I. LEXIS 17 (Sept. 25, 2006).

Since § 3 of the Revised Organic Act of the Virgin Islands is the controlling law for determining eligibility for bail for a defendant charged with first-degree murder under a local statute when proof is evident and the presumption is great that he or she has committed the offense, 5 V.I.C. § 3504a and V.I. Super. Ct. R. 141(b) are both preempted in part insofar as they conflict with § 3 of the Act. People v. Dowdye, 48 V.I. 47, 2006 V.I. LEXIS 19 (Oct. 12, 2006).

The purpose behind the enactment of the Local Detention Statute, i.e., to detain, prior to trial, persons charged with “dangerous” crimes or who obstruct justice, is not frustrated by the application of Rule 141(b). Government of the State v. Thomas, 32 V.I. 64, 1995 V.I. LEXIS 20 (1995).

4. Prosecutorial conduct. Statute allowed defendants to file motion to reduce bail, and to be released on an affordable bail, and by instigating the filing of federal charges against defendants for sole purpose of detaining defendants after their release by Territorial Court [now Superior Court], Government of Virgin Islands essentially punished defendants for exercising their constitutional and statutory rights to reduced bail and to pre-trial release. Virgin Islands v. Diaz, 40 V.I. 110, 1998 V.I. LEXIS 30 (Terr. Ct. St. T. and St. J. 1998).

5. Appeals. There was no merit to the People’s argument that the court improperly granted defendant’s untimely motion for expedited review of a pretrial detention order because it failed to make a finding of good cause for suspending the 14-day time period of V.I. Sup. Ct. R. 5(e). It was 4 V.I. C. § 33(d)(4) which granted the court jurisdiction over pretrial detention orders and required that such orders be given expedited consideration. Williams v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

Supreme Court of the Virgin Islands did not lack jurisdiction over an appeal from a pretrial detention order because defendant’s notice of appeal was not originally filed with the Superior Court of the Virgin Islands. Defendant served the Superior Court with the notice of appeal, and V.I. Sup. Ct. R. 5(b)(6) provided for mistaken filing in the Supreme Court. Williams v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

6. Evidence. Evidence presented by the People at a pretrial detention hearing was reliable. In addition to officers’ accounts of four witnesses, the officers also testified to their personal observations and to their examinations of the crime scene and the victims; furthermore, they also availed themselves to cross-examination by the defense, and the evidence at the crime scene corroborated the information given by the officers. People of the Virgin Islands v. David, — V.I. —, 2010 V.I. LEXIS 29 (May 7, 2010).

When the People elect to present exclusively hearsay evidence at a pretrial detention hearing, the trial court, when determining whether the evidence is clear and convincing, must undertake by whatever means are appropriate under the circumstances to ascertain the reliability of the underlying hearsay statements when their accuracy is in question. Williams v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

Remand was required when the trial court had ordered pretrial detention of a first-degree murder defendant, because when the People presented exclusively hearsay evidence at a pretrial detention hearing under 5 V.I.C. § 3504a(b), the trial court had to ascertain the reliability of such evidence and it had not done so; furthermore, given the numerous instances in which the reliability of the underlying hearsay statements were questioned by defendant, the court could not conclude that the untested hearsay evidence presented by the People rose to the level of clear and convincing evidence. Williams v. People of the Virgin Islands,—V.I.—, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

Explicit language of 5 V.I.C. § 3504a(b)(3) provides that the rules governing admissibility of evidence need not be adhered to in pretrial detention hearings. As a result, 5 V.I.C. §§ 931-935, which govern the admissibility of hearsay in local Virgin Islands courts, do not bar the admission of hearsay at pretrial detention hearings. Williams v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 14 (Apr. 19, 2010).

Cited. Cited in Government of the Virgin Islands v. Clark, 26 V.I. 260, 763 F. Supp. 1321, 1991 U.S. Dist. LEXIS 6289 (D.C.V.I. 1991).

§ 3510. Videotaped testimony of minors who are the victims of sexual and child abuse

(a) It is the intent of the Legislature in enacting this section to provide the court with discretion to employ unusual court procedures to protect the rights of a minor victim, the rights of the defendant, and the integrity of the judicial process. In exercising its discretion, the court necessarily will be required to balance the rights of the defendant against the need to protect a minor witness and to preserve the integrity of the court’s fact finding function. This discretion is intended to be used selectively when the facts and circumstances in the individual case present compelling evidence of the need to use these unusual procedures.

(b) Notwithstanding any other provision of law to the contrary, the court in an adjudicatory or disposition hearing pursuant to section 2548 or 2549 of this title or, in a criminal proceeding involving sexual and child abuse, or in a criminal case involving a crime of violence, as defined in Title 23, section 451(e), Virgin Islands Code, or a violation of the controlled substances law as codified in Title 19, chapter 29 of this code, and where a minor is to testify as a witness, upon written notice of the prosecutor made at least three days prior to the date of the hearing or trial on which the testimony of the minor is scheduled, or during the course of the proceeding on the court’s own motion, may order that the testimony of a minor, who is 16 years of age or younger, be taken by contemporaneous examination and cross-examination in a room near the courtroom and out of the presence of the jury, defendant and public, and communicated contemporaneously to the courtroom by means of two-way closed-circuit television, if the court makes any of the following findings:

(1) The minor’s testimony will involve a recitation of the facts of an alleged sexual or physical offense committed on, with, or in the presence of the minor.

(2) The impact on the minor of one or more factors enumerated in subparagraphs (A) to (D) of this paragraph, inclusive, is shown by clear an convincing evidence to be so substantial as to make the minor unavailable as a witness unless closed-circuit television is used:

(A) Threats of serious bodily injury to be inflicted on the minor or a family member, of incarceration or deportation of the minor or a family member, or of removal of the minor from the family or dissolution of the family, in order to prevent or dissuade the minor from attending or giving testimony at any trial or court proceeding or to prevent the minor from reporting the alleged sexual or physical offense or from assisting in criminal prosecution;

(B) Use of a firearm or any other deadly weapon during the commission of the crime;

(C) Infliction of great bodily injury upon the victim during the commission of the crime;

(D) Conduct on the part of the defendant or defense counsel during the hearings or trial which causes the minor to be unable to continue his or her testimony.

In making the determination required by this section, the court shall consider the age of the minor, the relationship between the minor and the defendant or defendants, any handicap or disability of the minor, and the nature of the acts charged. The minor’s refusal to testify shall not alone constitute sufficient evidence that the special procedure described in this section is necessary in order to obtain the minor’s testimony.

(c) The conditions imposed on the use of the closed circuit video-taped presentation shall be as follows:

(1) In addition to the minor, the persons present in the room from which the minor will testify, (hereinafter referred to as the “testimonial room”) shall consist of the prosecutor, the defense attorney, the guardian ad litem as provided by section 2542 of this title, the therapist, counselor, or other professional who has worked most closely with the minor concerning the alleged sexual or child abuse, and the judge if he determines that his presence is necessary.

(2) The videocamera and cameraman shall be separated from the testimonial room by means of a one-way mirror which would allow the videotaping of the minor’s testimony.

(3) The courtroom shall be equipped with monitors having the capacity to present images and sound with clarity, in order that the jury, defendant, and judge shall be able to see and hear the testimony of the minor.

(4) No bright lights shall be employed in the testimonial room.

(5) Color images may be projected to the courtroom by the videocamera.

(6) The videocamera may be equipped with zoom lens to be used only on notice to counsel who may have an opportunity to object.

(7) The videocamera, the witness and counsel shall be so arranged that the witness and counsel in the testimonial room can be seen on the courtroom monitors simultaneously. The face of the witness shall be visible on the monitors at all times, except on agreement by counsel or direction by the court for some other arrangement. The placement of counsel in the testimonial room shall be at the discretion of each counsel.

(8) The defendant and his attorney shall be provided by the Government with a video system which will permit constant private communication between them during the testimony of the minor.

(9) If the judge determines that his presence is not necessary in the testimonial room, an audio system may be provided connecting the judge with the testimonial room in order that he may be able to rule on objections and otherwise control the proceedings from the bench.

(10) The testimony of the minor may be interrupted at reasonable intervals to provide the defendant with an opportunity for consultation with his counsel.

(d)(1) The hearing on a motion to videotape the minor witness, pursuant to this section, shall be conducted out of the presence of the jury.

(2) Notwithstanding any other provision of law to the contrary, the court, in determining the merits of the motion, shall not compel the minor to testify at the hearing nor shall the court deny the motion on the ground that the minor has not testified.

(3) In determining whether the impact on an individual child of one or more of the four factors enumerated in subsection (b)(2) of this section, is so substantial that the minor is unavailable as a witness unless closed-circuit television is used, the court may question the minor in chambers, or at some other comfortable place other than the courtroom, on the record for a reasonable period of time with the guardian ad litem, the prosecutor, and defense counsel present. The defendant or defendants shall not be present. The court shall conduct the questioning of the minor and shall not permit the prosecutor or defense counsel to examine the minor. The prosecutor and the defense counsel shall be permitted to submit proposed questions to the court prior to the session in chambers. Defense counsel shall be afforded a reasonable opportunity to consult with the defendant or defendants prior to the conclusion of the session in chambers.

(e) When the court orders the testimony of a minor to be taken in the testimonial room, the court shall:

(1) Make a brief statement on the record, outside of the presence of the jury, of the reasons in support of its order and the reasons in support of the exclusion of the defendant from the testimonial room. While the statement need not include traditional findings of fact, the reasons shall be set forth with sufficient specificity to permit meaningful review and to demonstrate that discretion was exercised in a careful, reasonable, and equitable manner.

(2) Instruct the members of the jury that they are to draw no inferences from the use of two-way closed-circuit television as a means of facilitating the testimony of the minor.

(3) Instruct respective counsel, outside of the presence of the jury, that they are to make no comment during the course of the hearing or trial on the use of two-way closed-circuit television procedures.

(4) Instruct the guardian ad litem, outside of the presence of the jury, that he is not to coach, cue, or in any way, influence or attempt to influence the testimony of the minor.

(5) Order that a complete record of the examination of the minor, including the images and voices of all persons who in any way participated in the examination, be made and preserved on videotape in addition to being stenographically recorded. The videotape shall be transmitted to the clerk of the court in which the action is pending and shall be made available for viewing to the prosecuting attorney, the defendant, and his attorney during ordinary business hours. The videotape shall be destroyed after five years have elapsed from the date of entry of judgment. If an appeal is filed, the videotape shall not be destroyed until a final judgment on appeal has been ordered. Any videotape which is taken pursuant to this section is subject to a protective order of the court for the purpose of protecting the privacy of the witness.

(f) When the court orders the testimony of a minor to be taken in a room near the courtroom, the minor shall be brought into the judge’s chambers prior to the taking of his testimony to meet for a reasonable period of time with the judge, the prosecutor, defense counsel and the guardian ad litem. The purpose of the meeting shall be to explain the court process to the child and to allow the attorneys an opportunity to establish a rapport with the minor to facilitate later questioning by closed-circuit television. No participant shall discuss the defendant or any of the facts of the case with the minor during the meeting.

(g) When the court orders that the testimony of a minor may be taken in the testimonial room, nothing in this section shall prohibit the court from ordering the minor to be brought into the courtroom for a limited purpose, including the identification of the defendant or defendants, as the court deems necessary.

(h) The examination of the minor shall be under oath.

(i) Nothing in this section shall affect the requirements of section 831 of this title.—Added Dec. 9, 1991, No. 5759, § 1, Sess. L. 1991, p. 260.

HISTORY

Revision notes. Substituted “subparagraphs (A) to (D) of this paragraph” for “subparagraphs (A) to (D)” in the introductory paragraph of subsec. (b)(2) and substituted “subsection (b)(2) of this section” for “subsection (b), paragraph (2)” in the first sentence of subsec. (d)(3), for purposes of conformity with V.I.C. style pursuant to section 14 of Title 1.



ANNOTATIONS

1. Hearsay evidence.

2. Elderly abuse.

1. Hearsay evidence. Hearsay statements made by victims of criminal child abuse to investigating officers or therapists may be admitted under certain circumstances, as United States Constitution does not impose fixed set of procedural prerequisites to admission of such statements at trial. Government of the Virgin Islands v. Tranberg, 28 V.I. 52, 1993 V.I. LEXIS 9 (Terr. Ct. St. C. 1993).

2. Elderly abuse. Case of abuse of elderly resident of home for aged, frail and vulnerable, both physically and emotionally, unable to care for himself, and frightened and intimidated by home employees, was analogized to criminal child abuse matters, where case law and statutes had eased traditional strictures requiring live courtroom appearance of victims. Government of the Virgin Islands v. Tranberg, 28 V.I. 52, 1993 V.I. LEXIS 9 (Terr. Ct. St. C. 1993).

_________________

Chapter 303
Limitation of Actions

Sec.

3541. Time of commencement of criminal action

§ 3541. Time of commencement of criminal action

(a) A criminal action shall be commenced within the following periods:

(1) For murder, felony child abuse, felony child neglect, any felony sexual offense perpetrated against a victim, embezzlement of public moneys, and the falsification of public records, there is no limitation of the time within which a prosecution shall be commenced.

(2) For any felony other than specified above, action shall be commenced with three years after its commission.

(3) For any misdemeanor, action shall be commenced within one year after its commission.

(b) If the defendant is out of the Virgin Islands when the offense is committed, the information may be filed within the term herein limited after his coming within the Virgin Islands, and no time during which the defendant is not an inhabitant of, or usually resident within, the Virgin Islands is a part of the limitation.

(c) Nothing in this section extends to persons fleeing from justice.—Amended Feb. 20, 2002, No. 6497, § 3, Sess. L. 2002, p. 5

HISTORY

Source. Based on 1921 Codes, Title V, ch. 2, §§ 1, 2.

Revision notes. Changes were made in phraseology.

Amendments—2002. Act 6497 inserted “felony child abuse, felony child neglect, any felony sexual offense perpetrated against a victim” following “murder” in subsection (a)(1).

CROSS REFERENCES

Crimes against the United States, limitations, see 18 U.S.C. § 3281 et seq.



ANNOTATIONS

1. Deliberate flight.

2. Statute of limitations.

1. Deliberate flight. Defendant’s deliberate flight from the jurisdiction one day after he knowingly committed a felony was excluded from the limitation period for other crimes charged in an information filed more than five years after those crimes were committed; the defendant’s flight itself tolled the statute of limitations. Government of the Virgin Islands v. Moncayo, 31 V.I. 135, 1994 U.S. Dist. LEXIS 15550 (D.C.V.I. 1994).

2. Statute of limitations. Legislature did not intend for the exemption from the three year statute of limitations that it afforded to prosecutions for the falsification of public records in 5 V.I.C. § 3541 to apply to the offense of making a false statement under 14 V.I.C. § 843(3). Accordingly, a prosecution for making a false or fraudulent representation to the government under § 843(3) was time-barred by the three-year limitation period of § 3541. Miller v. People of the Virgin Islands,—V.I. —, 2010 V.I. Supreme LEXIS 40 (Sept. 16, 2010).

Even if there were some statutory ambiguity, criminal limitations statutes were to be interpreted in favor of repose. Thus, the reference to “the falsification of public records” in 5 V.I.C. § 3541(a)(1) did not encompass the charge that defendant made a false statement under 14 V.I.C. § 843(3), and the action against defendant was time-barred. Miller v. People of the Virgin Islands, — V.I. —, 2010 V.I. Supreme LEXIS 40 (Sept. 16, 2010).

Where defendant was charged with embezzlement and other crimes, a court, in holding that defendant’s release pending trial would be conditioned upon his posting a surety bond in the amount of $300,000, explained that embezzlement was such a serious offense that, pursuant to 5 V.I.C. § 3541(a)(1), there was no set time limit for charging the crime. People v. Camacho, 47 V.I. 302, 2005 V.I. LEXIS 22 (Super. Ct. St. T. and St. J. Nov. 30, 2005).

The mother was on notice that she only had, at most, three years in which to bring a civil action regarding the death of decedent, which time ran from the last date the government could have prosecuted someone for that death, and since the mother did not file a civil action against the government within that time, the mother’s complaint filed later had to be dismissed. Jackson v. Virgin Islands, — V.I. —, — F. Supp. 2d —, 2003 U.S. Dist. LEXIS 14453 (D.C.V.I. Aug. 15, 2003).

Cited. Cited in Government of V.I. v. Ellis, 21 V.I. 317, 1985 V.I. LEXIS 10 (Terr. Ct. St. T. and St. J. 1985); Government of Virgin Islands v. King, 25 V.I. 114, 1990 V.I. LEXIS 20 (Terr. Ct. St. T. and St. J. 1990).

_________________

Chapter 309
Conduct of the Trial; Verdict

Sec.

3636. Larceny, embezzlement, or false pretenses

§ 3636. Larceny, embezzlement, or false pretenses

When an information charges an offense against property by larceny, embezzlement, or obtaining by false pretenses, the jury, on conviction, shall ascertain and declare in the verdict the value of the property stolen, embezzled, or falsely obtained.

HISTORY

Source. Based on 1921 Codes, Title V, ch. 14, § 5.

Revision notes. Changes were made in phraseology.

_________________

Chapter 313
Probation

Sec.

3711. Suspension of sentence and probation

3712. Probation for youthful offenders

§ 3711. Suspension of sentence and probation

(a) [Judgment of conviction.] Upon entering a judgment of conviction of any offense against the laws of the Virgin Islands not punishable by life imprisonment, the district court or a Superior Court, when satisfied that the ends of justice and the best interest of the public as well as the defendant will be served thereby, may suspend the imposition or execution of sentence and place the defendant on probation for such period and upon such terms and conditions as the court deems best.

Upon entering a judgment of conviction of any offense against the laws of the Virgin Islands not punishable by life imprisonment, if the maximum punishment provided for such offense is more than six months, the district court or a Superior Court, when satisfied that the ends of justice and the best interest of the public as well as the defendant will be served thereby, may impose a sentence in excess of six months and provide that the defendant be confined in a jail-type institution or a treatment institution for a period not exceeding six months and that the execution of the remainder of the sentence be suspended and the defendant placed on probation for such period and upon such terms and conditions as the court deems best.

Probation may be granted whether the offense is punishable by fine or imprisonment or both. If an offense is punishable by both fine and imprisonment, the court may impose a fine and place the defendant on probation as to imprisonment. Probation may be limited to one or more counts or informations, but, in the absence of express limitation, shall extend to the entire sentence and judgment.

The court may revoke or modify any condition of probation, or may change the period of probation.

The period of probation, together with any extension thereof, shall not exceed five years.

While on probation and among the conditions thereof, the defendant—

May be required to pay a fine in one or several sums; and

May be required to make restitution or reparation to aggrieved parties for actual damages or loss caused by the offense for which conviction was had; and

May be required to provide for the support of any persons, for whose support he is legally responsible.

The defendant’s liability for any fine or other punishment imposed as to which probation is granted, shall be fully discharged by the fulfillment of the terms and conditions of probation.

(b) [Probation after conviction.] In the event a defendant placed on probation after conviction of any offense under the laws of the Virgin Islands, is convicted of a crime of violence, as defined in Title 23, section 451(e) of the code, the court shall forthwith revoke such probation, rescind the order suspending execution of the underlying sentence and direct the incarceration of such defendant for the full term of such sentence without credit for time spent on probation.

(c) Probation without conviction.

(1) Upon finding of guilty or upon receipt of a verdict of guilty or plea of guilty wherein the alleged offense did not result in the personal injury or death of any person and where no deadly weapon was used in perpetrating the crime, the court may, without entering a judgment of guilty or accepting the plea and with the consent of the defendant, defer further proceedings and place the defendant on probation upon such terms and conditions as it may require; Provided, the accused has never been convicted of a misdemeanor or felony in this jurisdiction or under the laws of the United States, any state or territory thereof, or foreign jurisdiction. Upon fulfillment of the terms of probation the defendant shall be discharged without court adjudication of guilt, and an order shall be entered expunging the finding, verdict or plea of guilty and all records as defined in chapter 314 of this title as the case may be. Upon violation of the terms of probation the court may enter an adjudication of guilt and proceed to impose a fine or imprisonment, or both as provided by law.

(2) A defendant sentenced under this subsection may also be ordered to make restitution to the victim of the crime, for any money or property loss or compensation for actual monetary damages directly resulting from the crime, either as a condition of probation or as an order joined with the sentence. If restitution is not paid as ordered, a civil judgment may be entered for the unpaid amount.

(d) A defendant sentenced pursuant to this section, and any defendant supervised pursuant to the Interstate Compact Act relating to Probation and Parole, shall pay an administrative fee for probationary services in the amount of $200.00.—Amended June 2, 1959, No. 424; Oct. 20, 1972, No. 3313, Sess. L. 1972, p. 459; Mar. 29, 1974, No. 3549, Sess. L. 1974, p. 76; Sept. 9, 1976, No. 3876, § 5, Sess. L. 1976, p. 197; Sept. 28, 2001, No. 6463, § 27(a)(1), Sess. L. 2001, p. 275; Nov. 25, 2009, No. 7136, § 2, Sess. L. 2009, p. 272.

HISTORY

Source. Based on 1921 Codes, Title IV, ch. 11, § 5.

Revision notes. Such section of the 1921 Codes authorized suspension of sentence for a period of two years, followed by permanent suspension if the defendant behaved during that period.

In lieu of such provision, this chapter adopts provisions similar to those of 18 U.S.C. §§ 3651 and 3653. Since those sections apply to offenses against the United States, this chapter is limited to offenses against the laws of the Virgin Islands.

The appointment and duties of probation officers are covered by sections 411 and 412 of Title 4.

Rule 32 of the Federal Rules of Criminal Procedure [set out in Virgin Islands Court Rules Annotated] provides for presentence investigation and for probation as provided by law.

Amendments—2009. Act 7136, § 2, inserted “and all records as defined in chapter 314 of this title,” following “plea of guilty” in the second sentence of subsection (c)(1).

—2001. Act 6463 added subsection (d).

—1976. Subsection (a): Substituted “territorial court [now Superior Court]” for “municipal court” following “district court or a” in the first and second paragraphs.

—1974. Subsection (c): Added.

—1972. Prior section was designated (a) and new subsec. (b) added.

—1959. Inserted paragraph permitting confinement for a period not exceeding six months in connection with grant of probation on a one-count information.

Effective date of amendments—1976. Act Sept. 9, 1976, No. 3876, § 8, Sess. L. 1976, p. 198, provided that the effective date of Act No. 3876, which amended this section, shall be Jan. 1, 1977.



ANNOTATIONS

0.5. Construction.

1. Discretion of court.

2. Expungement of records.

3. Crime of violence.

4. Dismissal of action.

5. Split sentence.

6. Court’s authority.

0.5. Construction. Judgment vacating order of restitution was reversed where there was no statutory or decisional bar preventing restitution from being ordered even though defendant was incarcerated and was not on probation. Gov’t of the Virgin Islands v. Marsham,—V.I. —, 293 F.3d 114, 2002 U.S. App. LEXIS 10976 (3rd Cir. 2002).

The Government’s appeal of an appellate division order remanding a case for resentencing to a territorial court [now Superior court] was dismissed for lack of jurisdiction, where the remand order was not a final order no statute authorized the Government’s appeal. Virgin Islands v. Rivera, 333 F.3d 143, 2003 U.S. App. LEXIS 12266 (3d Cir. 2003), cert. denied, 540 U.S. 1161, 124 S. Ct. 1171, 157 L. Ed. 2d 1205, 2004 U.S. LEXIS 845 (2004).

Trial court could not permissibly impose probation on assault defendant without suspending all but six months of his prison term or staying execution of his sentence, and therefore sentence of eight years’ incarceration followed by two years of probation was not legal and could not stand. Rivera v. Government of V.I., 42 V.I. 203, — F. Supp. 2d —, 2000 U.S. Dist. LEXIS 1433 (D.C.V.I. 1999).

1. Discretion of court. Sentence imposed for obtaining money under false pretenses exceeded that authorized by statute, where trial judge ordered defendant to pay restitution without first placing him on probation, ordered defendant to pay restitution from prison, and added four years’ probation to an unsuspended fifteen-year jail sentence. Karpouzis v. Government of the Virgin Islands, 41 V.I. 179, 58 F. Supp. 2d 635, 1999 U.S. Dist. LEXIS 10118 (D.C.V.I. 1999).

Defendant’s request for probation without conviction and expungement of his record under 5 V.I.C. § 3711(c) was rejected based on the barbarity of defendant’s conduct as he plead guilty to violating 14 V.I.C. § 1510(a)(2) for threatening and intimidating his girlfriend by assaulting her with a handgun because she had provided information to the police department that he had committed a felony. United States v. Williams, — V.I. —, — F. Supp. 2d —, 2000 U.S. Dist. LEXIS 22677 (D.C.V.I. May 10, 2000).

Although 5 V.I.C. § 3711 authorized a trial judge to require defendant, as a condition of probation, to provide for the support of any persons for whose support defendant was legally responsible, such support already must have been established in a Family Division court according to the provisions set forth in 16 V.I.C. § 345(b), (c); the trial judge did not have authority to make the initial determination of the obligation and amount of child support. Peters v. Virgin Islands, 45 V.I. 469, 299 F. Supp. 2d 490, 2004 U.S. Dist. LEXIS 2018 (D.C.V.I. 2004).

This section allows the court wide discretion in suspending a sentence in favor of probation based on a weighing of all interests concerned. Government of the Virgin Islands v. Cover, 16 V.I. 321, 1979 V.I. LEXIS 15 (Terr. Ct. St. C. 1979).

2. Expungement of records. Pardons carry no more authority than that imposed by statute or case law. Lettsome v. Waggoner, 672 F. Supp. 858, 1987 U.S. Dist. LEXIS 7594 (D.C.V.I. 1987).

Governor had no power to expunge judicial record of assault conviction; therefore, pardon was void to the extent it sought to. Lettsome v. Waggoner, 672 F. Supp. 858, 1987 U.S. Dist. LEXIS 7594 (D.C.V.I. 1987).

Subdivision (c)(1) of this section, which provides that a person who has been found guilty of an offense and placed on probation may have the finding, verdict or plea of guilty expunged, does not permit expungement of all of the probationer’s records. Government of the Virgin Islands v. McCarthy, 18 V.I. 245, 1982 V.I. LEXIS 127 (Terr. Ct. St. T. and St. J. 1982).

3. Crime of violence. Section 3711(b) does not mandate that the subsequent conviction for a crime of violence be under the laws of the Virgin Islands nor does 23 V.I.C. § 451(e), which defines crime of violence, limit itself to convictions under Virgin Islands law. Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

Although a subsequent conviction itself need not be under the laws of the Virgin Islands, the crime for which the defendant was convicted must contain the elements of that crime as defined under Virgin Islands law in order to fall within the coverage of 5 V.I.C. § 3711(b) and, thus, require probation revocation. Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

The offense of robbery under Virgin Islands law requires a mens rea that is not necessarily an element of robbery under Florida law; because the crimes contain unique statutory elements, a Florida conviction for robbery cannot automatically be treated as a conviction for a crime of violence within the meaning of 5 V.I.C. § 3711(b). Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

5 V.I.C. § 3711(b) expressly requires that the defendant be convicted of a crime of violence, not simply that defendant’s acts may be characterized as constituting a crime of violence. Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

By requiring a conviction for a crime of violence, and not the mere commission of such crime, the enacting legislature has precluded the Court from looking beyond the elements of the offense. Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

A fact-based inquiry in determining whether a crime constituted a crime of violence would require the trial court to determine the actual conduct of the defendant, rehearing the evidence and, in some sense, retrying the defendant, and such an approach would present practical difficulties and potential unfairness. Government of Virgin Islands v. James, 34 V.I. 340, 929 F. Supp. 201, 1996 U.S. Dist. LEXIS 7942 (D.C.V.I. 1996).

4. Dismissal of action. In a disciplinary proceeding, the Court did not recognize attorney’s prior conviction as an aggravating factor since attorney’s conviction of converting client funds to his own personal use in violation of 14 V.I.C. § 1091 occurred 13 years ago, and no proof was submitted to establish that the probationary conditions were not met or that the case was not dismissed pursuant to 5 V.I.C. § 3711 (c). Virgin Islands Bar Ass’n by & Through its Ethics & Griev. Comm. v. Hilaire, 35 V.I. 106, 1997 V.I. LEXIS 4 (1997).

5. Split sentence. Because defendant’s split sentence was illegal under 5 V.I.C. § 3711(a) and defendant had already served his term of incarceration, his order of probation had to be vacated and his probation could not be revoked for failure to pay restitution. People of the V.I. v. Marsham, — V.I. —, 2010 V.I. LEXIS 3 (Feb. 5, 2010).

Defendant’s split sentence for negligent homicide by means of a motor vehicle was illegal under 5 V.I.C. § 3711(a) because the trial court had sentenced him to more than six months of incarceration without suspending any portion of the sentence. St. Louis v. People, — V.I. —, 2008 V.I. Supreme LEXIS 40 (Oct. 10, 2008).

6. Court’s authority. Plain language of 5 V.I.C. § 3711(a) limits the court’s authority to placing terms and conditions on the defendant convicted of a crime, and grants it no authority to place terms and conditions on the defendant’s employer, or any other third party. Joseph v. Bureau of Corr., — V.I. —, 2011 V.I. Supreme LEXIS 7 (Mar. 7, 2011).

5 V.I.C. § 3711(a) granted a trial court no authority to place terms and conditions on a defendant’s employer, thus, when an employee’s probation order required that the employee maintain his current employment, his employer could not be held in civil contempt of the probation order for terminating him. Joseph v. Bureau of Corr., — V.I. —, 2011 V.I. Supreme LEXIS 7 (Mar. 7, 2011).

Cited. Cited in Government of the Virgin Islands v. Brooks, 19 V.I. 282, 1982 U.S. Dist. LEXIS 9259 (D.C.V.I. 1982); Lettsome v. Waggoner, 22 V.I. 94, 1986 V.I. LEXIS 14 (Terr. Ct. St. T. and St. J. 1986).

§ 3712. Probation for youthful offenders

(a) Upon a conviction of any offense against the laws of the Virgin Islands, not punishable by life imprisonment, if the defendant so convicted has not yet reached 21 years of age, and if the defendant so convicted has not previously been convicted under the laws of the Virgin Islands, the United States or a state or territory thereof, or any other jurisdiction, of an offense which would be a felony in the Virgin Islands or a misdemeanor in the Virgin Islands punishable by 6 months or more imprisonment, the court may, with the consent of the defendant and the Government of the Virgin Islands (represented by either the United States Attorney or Attorney General of the Virgin Islands), impose a sentence of not less than 2 years and 1 month, providing that the defendant shall be incarcerated for not more than one month, the execution of the remainder thereof shall be suspended and the defendant be placed on probation for not less than the remainder under such terms and conditions as the court shall set.

(b) A sentence shall be imposed pursuant to this section only after the court files, as part of the public record of the case, written findings of fact which shall include, but are not limited to:

(1) the age of the defendant;

(2) the past conduct of the defendant, if any;

(3) pre-sentence investigation report;

(4) the suitability of the defendant as a subject for rehabilitation; and

(5) such other findings as may be recommended by the defendant or Government of the Virgin Islands.

(c) The order of the court suspending execution of the sentence imposed pursuant to this section shall set forth the conditions of such suspension which may be modified or revoked for cause at any time and the court shall retain jurisdiction of the cause until final disposition under the provisions of subsection (d) hereof.

(d) Five years from the date on which a defendant is discharged after compliance with the terms and conditions of probation imposed pursuant to this section, the court upon motion by the defendant, shall issue to the Government of the Virgin Islands, a notice to show cause, answerable within 10 days, why the record of defendant’s conviction and sentence should not be expunged. Unless it is shown that since receiving his sentence under this section, the defendant has been convicted of an offense under the laws of the Virgin Islands, the United States, or a state or territory thereof, or any other jurisdiction, punishable by six months or more imprisonment, or unless other good cause is shown, the court shall order that such records be expunged.

(e) Expungement under subsection (d) hereof shall operate as an absolute obliteration of the fact and record of the conviction expunged, and shall entitle the individual in question, in all instances in which he is requested or required to divulge criminal convictions, to state unequivocally that no such conviction has occurred.

(f) A defendant sentenced pursuant to this section shall pay an administrative fee for probationary services in the amount of $200.00.—Added Oct. 25, 1972, No. 3319, § 2, Sess. L. 1972, p. 463; Sept. 28, 2001, No. 6463, § 27(a)(2), Sess. L. 2001, p. 275.

HISTORY

Revision notes. This section adopts provisions similar to those of 18 U.S.C. § 3653. See note under section 3711 of this title.

Provisions of such 18 U.S.C. § 3653 for transfer of supervision from one district to another have been omitted from this section as unnecessary. in the Virgin Islands the same probation officers act for all the courts, so that a transfer from one judicial division to another can be handled administratively.

Former section 3712. Pursuant to Act Oct. 25, 1972, No. 3319, § 2, Sess. L. 1972, p. 463, former section 3712 was redesignated as present 3720 of this title.

Amendments—2001. Act 6463 added subsection (f).



ANNOTATIONS

1. Construction with other laws.

2. Applicability.

1. Construction with other laws. By pleading guilty under the statute, appellants each waived any right to claim that the mandatory sentencing requirement of 14 V.I.C. § 2254(b) did not supersede the earlier codified probationary sentence allowed youthful offenders under 5 V.I.C. § 3712. Luke v. Government of V.I., 34 V.I. 112, 921 F. Supp. 302, 1996 U.S. Dist. LEXIS 5274 (D.C.V.I. 1996).

2 Applicability. By the conspicuous absence of appropriate language, the legislature did not intend for the provisions of 5 V.I.C. §§ 2531 and 3712(d) and (e) to apply to adults. Santiago v. People of the V.I., — V.I. —, 2009 V.I. Supreme LEXIS 18 (Mar. 18, 2009).

_________________
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§ 3731. Definitions

For purposes of this chapter

(1) “Court” means the Superior Court of the Virgin Islands.

(2) “Confidential Records” means records that are kept by the Superior Court of the Virgin Islands, the Department of Justice and the Virgin Islands Police Department after an expungement.

(3) “Crime” or “offense” means as an act committed or omitted in violation of a law of the Virgin Islands and punishable by either imprisonment, or fine, or removal from office, or disqualification to hold and enjoy any office of honor, trust, or profit.

(4) “Expungement” means the sealing, of criminal records within any court, correctional facility, police department or other law enforcement agency, concerning a person’s arrest, detention, apprehension, trial or disposition of an offense within the criminal justice system.

(5) “Records” include all arrest records, complaints, warrants, summons, commitments, processing records, photographs, judicial docket records, fingerprints and the collection of DNA samples.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 269.

§ 3732. Expungement of criminal records—when they may be expunged

The arrest record, including fingerprints, mugshots and DNA samples, and any other police or judicial proceeding records of a person may be expunged by petition to the Superior Court of the Virgin Islands when:

(1) A person successfully completes the Pretrial Intervention Program under title 5 V.I.C., Section 4611 et seq.;

(2) A person has received a statement of Nolle Prosequi, because the People are unable to meet their burden of proof;

(3) A person whose case has been dismissed with prejudice and the person has no other charges or arrest pending; or

(4) A person has been arrested, and no complaint or information has been filed and the statute of limitation has expired.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, pp. 269, 270.



ANNOTATIONS

1. Pretrial intervention program. Even if 5 V.I.C. § 3732(1) applied retroactively, defendant, whose charges were dismissed after she had completed the Pretrial Intervention Program under 5 V.I.C § 4611 et seq., would not qualify for expungement; she had not provided the court with an extraordinary reason why her record should be expunged. People of the Virgin Islands v. Smith,—V.I.—, 2010 V.I. LEXIS 57 (Aug. 9, 2010).

§ 3733. Expungement of criminal records—when expungement required

(a) The records of an arrest, a criminal complaint or an information that does not result in a conviction must be expunged by Petition to the Court:

(1) Where the case has been dismissed without prejudice and the statute of limitation has expired.

(2) Where the case has been tried and there was an acquittal.

(3) Where there is a statement of Nolle Prosequi, and the People have not filed an information or complaint and the statute of limitation has expired.

(b) The records of an arrest, a complaint or an information that does not result in a conviction may be expunged by petition to the court except:

(1) Where a person flees the jurisdiction to avoid prosecution; or

(2) Where a person has a subsequent arrest, unless there are extraordinary circumstances to which the court finds expungement in the best interest of public policy.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 270.



ANNOTATIONS

1. Expungement denied.

2. Applicability.

1. Expungement denied. Defendant was denied expungement of his arrest record after the charges against him were dismissed, as defendant failed to offer any evidence establishing that his constitutional rights were violated during his arrest; probable cause had been found to support each of defendant’s arrests; the People did not concede innocence, but stated that counselors were concerned that it would be harmful for the minor victims to testify at a trial; and defendant, who sought to join the National Guard, did not submit any evidence demonstrating extraordinary circumstances warranting expungement. People of the V.I. v. Creque, — V.I. —, 2010 V.I. LEXIS 9 (Feb. 23, 2010).

2. Applicability. Nowhere in the act enacting 5 V.I.C. § 3733 does it state that the new legislation is retroactive; furthermore, it can be inferred from the clear and unambiguous language of the statute and other expungement statutes that the legislature intended the statute to give effect prospectively. Thus, the statute did not apply to defendant’s 1995 arrest; moreover, even if § 3733 could be applied retroactively, defendant had not filed a proper petition under 5 V.I.C. § 3735. Gov’t of the V.I. v. Robinson, — V.I. —, 2010 V.I. LEXIS 20 (Mar. 26, 2010).

§ 3734. Expungement of misdemeanor conviction

A person who wishes to have his record expunged under this section, must petition the Superior Court of the Virgin Islands and send a copy of the petition to the Department of Justice.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 270.

§ 3735. Expungement petition

(a) The Petition for expungement must include the following:

(1) The name of the Petitioner;

(2) The offense for which the Petitioner was arrested; and

(3) A certified copy of the arrest, complaint or information.

(b) The Petition must also include the following:

(1) A copy of the Petitioner’s criminal record; and

(2) A sworn statement by the Petitioner that there are no charges pending against him.

(c) The Petitioner shall serve the Department of Justice, which has 30 days to respond. If the Department of Justice objects to the expungement, the Superior Court of the Virgin Islands shall set the matter on for a hearing.

(d) The Superior Court may schedule a hearing for expungement despite the lack of opposition or response from the Department of Justice.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, pp. 270, 271.



ANNOTATIONS

1. Compliance with statute. Nowhere in the act enacting 5 V.I.C. § 3733 does it state that the new legislation is retroactive; furthermore, it can be inferred from the clear and unambiguous language of the statute and other expungement statutes that the legislature intended the statute to give effect prospectively. Thus, the statute did not apply to defendant’s 1995 arrest; moreover, even if § 3733 could be applied retroactively, defendant had not filed a proper petition under 5 V.I.C. § 3735. Gov’t of the V.I. v. Robinson, — V.I. —, 2010 V.I. LEXIS 20 (Mar. 26, 2010).

§ 3736. Hearing on petition for expungement

At the hearing for the Petition for Expungement the court shall consider the following:

(a) Whether Petitioner is employed, in school or in the armed forces; and

(b) Any other fact that the court may consider relevant to the proceeding.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 271.

§ 3737. Non-appealable

The decision of the court is non-appealable.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 271.

§ 3738. Effect of expungement

Upon the issuance of an expungement order, the Petitioner shall be treated as not having been or arrested except for the keeping of confidentiality records.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 271.

§ 3739. Expunged records

The Superior Court may order the disclosure of the expunged conviction records to the following:

(a) A court when preparing presentences, conducting jury selection, detention, or setting bail; and

(b) an agency of the territorial or federal government that is considering the person for a position.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 271.

§ 3740. Enforcement

Upon entry of an Expungement Order, the Superior Court shall cause a certified copy of the order to be delivered to the Commissioner of Police who shall have 10 days after receipt to expunge the arrest record of the person whose name appear on the order and shall have ten additional days to notify the National Crime Information Center and any other Agency which receives copy of arrest records that the arrest record of the person whose name appears on the Order should be treated as not having been arrested and no record of the National Crime Information Center or of any other agency shall be accepted in any Court of the Virgin Islands after an Order of Expungement has been entered by the Court. The Superior Court may make and adopt any rules necessary to carry out the mandates of this Act.—Added Nov. 25, 2009, No. 7136, § 1, Sess. L. 2009, p. 272.

§ 3741. Retroactivity

This Chapter shall have retroactive effect.—Added Apr. 9, 2011, No. 7252, § 2, Sess. L. 2011, p. —.

_________________
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§ 4201. Definitions

As used in this chapter, unless the context clearly requires otherwise, the following words have the following meanings:

(a) “CODIS” or “Combined DNA Index System” means the Federal Bureau of Investigation’s combined DNA identification Index System, which includes the storage and exchange of DNA records submitted by the Virgin Islands, states and local forensic DNA laboratories or by federal and state criminal justice and law enforcement agencies.

(b) “Conviction” includes a conviction by a jury or a court, a guilty plea, a plea of nolo contendere, or a finding of not guilty by reason of insanity or mental disease or defect.

(c) “Databank” means the repository of DNA samples collected under this chapter and maintained by the Director.

(d) “Database” means the DNA identification records, computer system and software maintained and administered by the Director.

(e) “Department” means the Virgin Islands Department of Justice.

(f) “Designated offender” means an individual convicted and sentenced for any felony or violent crime or any misdemeanor sexual offense or attempt or conspiracy to commit any felony or violent crime or any misdemeanor sexual offense under title 14 of the Virgin Islands Code, or any person on parole, probation or supervised release upon a conviction of a designated offense.

(g) “Designated offender” also means a juvenile tried as adults for any “designated offense”; or a juvenile who has committed a “designated offense” and has had its case transferred pursuant to title 5 V.I.C. § 2508.

(h) “Designated offense” means any felony or violent crime or any misdemeanor sexual offense or attempt or conspiracy to commit any felony or crime of violence as defined in title 23 V.I.C., section 451(e), or any misdemeanor sexual offense under title 14 of the Virgin Island Code.

(i) “Director” means the director of DNA Database and Databank.

(j) “DNA” means deoxyribonucleic acid.

(k) “DNA analysis” means analysis of DNA identification information in a bodily sample utilizing DNA testing, as well as the methods, procedures, assumptions, and studies used to draw statistical inferences from the test results.

(l) “DNA record” means DNA information that is derived from a DNA sample and DNA analysis and is stored in the Virgin Islands DNA database or in CODIS, including all records pertaining to DNA analysis.

(m) “DNA sample” means tissue, fluid, or other biological sample or specimen samples of an individual of which DNA evidence can be collected for analysis.

(n) “DNA testing” means any test that employs techniques to examine deoxyribonucleic acid derived from the human body for the purpose of providing information to resolve issues of identification.

(o) “FBI” means the Federal Bureau of Investigation of the United States.

(p) “Law enforcement” means the Department of Justice, Office of the Attorney General, the Bureau of Correction and the Territorial Probation Office.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4202. Establishment; Director

(a) There is established within the Department of Justice, Office of the Attorney General, a Virgin Islands DNA Database and Databank under the supervision of a Director.

(b) The Governor shall appoint the Director on the basis of knowledge and experience in the field of forensic sciences. The Director is responsible for DNA analysis and the management and administration of the Databank and Database.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4203. DNA sample required

(a) All designated offenders shall submit a DNA sample collected by a person authorized pursuant to section 4204, subsection (b), to determine identification characteristics specific to that person and to be included in the Database. The submission of a DNA sample is not stayed pending a motion for new trial, an appeal of a sentence, appeal to an appellate court or other post conviction motions or petitions.

(b) Any person convicted of a designated offense before the effective date of this chapter and who is incarcerated on the date of enactment, shall submit a DNA sample, consistent with the provisions this chapter.

(c) The Territorial Probation Office shall collect a DNA sample for each designated offender on probation, parole, or supervised release.

(d) For each individual described in subsections (a) through (c), if the Virgin Islands DNA database or databank contains a DNA analysis with respect to that individual, the Attorney General, the Bureau of Corrections, the Territorial Probation Office or the Board of Parole may collect a DNA sample from that individual.

(e) Any person required to submit a DNA sample under this section and who refuses to submit the DNA sample is subject to punishment by a fine of not more than $1,000 or imprisonment for not more than five years or both such fine and imprisonment.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4204. Collection procedures; costs; collection materials; civil liability

(a) The Director, after consultation with the Attorney General, shall establish regulations or procedures for the collection of DNA samples, including standards for training persons responsible for collection of DNA samples.

(b) Only a physician, registered professional nurse, licensed practical nurse, phlebotomist, health care worker with phlebotomist training or a person licensed and trained by the Director may collect DNA samples.

(c) The Director shall determine the cost of preparing, collecting and processing a DNA sample. The designated offender shall pay the cost of preparing, collecting and processing a DNA sample, unless the person is indigent as determined by 5 V.I.C., § 3503. The fees collected are retained by the Department to offset costs associated with creating, maintaining and administering the Databank and Database.

(d) The Department shall provide all blood sample vials, collection tubes, mailing tubes, other DNA sample collection materials, labels and instructions for the collection of DNA samples.

(e) If a person authorized under this section to collect DNA samples employs recognized medical procedures and complies with all regulations and procedures promulgated by the Director for the collection of DNA samples, that person is not subject to civil liability for the act of withdrawing blood, or any other act directly related to the taking of a DNA sample.

(f) The Director may use or authorize law enforcement personnel to use means necessary to detain, restrain, and collect DNA samples from a designated offender who refuses to cooperate in the collection and submission of a DNA sample. Law enforcement personnel are not subject to criminal prosecution or civil liability for the use of reasonable force.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4205. DNA analysis

All DNA samples collected pursuant to section 4203, subsection (a), must be forwarded to the Director for DNA analysis. The Director may employ independent forensic laboratories to perform the DNA analysis required under section 4203, subsection (a). The Director shall provide for the receipt and analysis of DNA samples and for the filing and storage of DNA records derived from the DNA analysis in the Database. A report of the results of a DNA analysis conducted by the Director, including the profile and identifying information, must be made and maintained at the Department. A certificate and the results of the analysis are admissible in any court as evidence of the facts contained in the certificate and the results of the analysis. Except as specifically provided in this chapter, the results of an analysis must be securely stored and must be treated as and remain confidential. The Director shall promulgate regulations governing the submission, receipt, identification, storage and disposal of DNA samples.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4206. Quality assurance program

The Director shall establish a quality assurance program that must include proficiency standards for laboratories and analysts responsible for performing DNA testing and analysis. The procedural rules and quality assurance program, laboratory techniques, laboratory equipment, supplies, computer software and acceptance criteria for DNA records in CODIS must be compatible with those used by the FBI. Independent laboratories utilized by the Director shall comply with the regulations and the procedural rules and quality assurance program established under to this section. With respect to any independent forensic laboratory that performs or seeks to perform the DNA analysis required under section 4203, subsection (a), the Director may audit the laboratory for compliance with the regulations or procedures as may be adopted under this chapter and may revoke such laboratory’s right to create and exchange DNA records on behalf of the Department on the ground that the laboratory has failed to comply with any regulations, procedures, rules or quality assurance programs established pursuant to this section.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4207. Confidentiality and disclosure

(a) Records, findings, reports, and results of DNA testing, may be disclosed, upon written or electronic request, to the following persons for the following purposes:

(1) the court, the prosecution and the defense in a criminal proceeding pursuant to a written request on a form prescribed by the Director;

(2) the Department, the Virgin Islands Police Department, Bureau of Corrections, the Territorial Probation Office, to the Parole Board or to prosecuting officers within the Territory upon formal request in writing or electronically;

(3) territorial and federal criminal justice and law enforcement and prosecuting agencies, including forensic laboratories serving such agencies, for identification purposes in order to further official criminal investigations or prosecutions; except, that any DNA sample obtained directly from a person not otherwise required to submit a DNA sample under this chapter and delivered to the Director for comparison with DNA records in the Database must be obtained pursuant to a warrant;

(4) the FBI for storage and maintenance in CODIS;

(5) to comply with the statutory obligations required under federal law as a condition to obtaining federal grants or other funding; and

(6) to authorized persons or organizations, but excluding personal identifying information, only for the limited purpose of:

(A) advancing DNA analysis methods and supporting statistical interpretation of DNA analysis, including development of population databases; or

(B) assisting in the identification of human remains from mass disasters; and

(7) to territorial and other jurisdictions’ law enforcement agencies for assisting the identification and recovery of missing persons.

(b) Except as provide in subsection (a), all records, findings, reports, and results of DNA testing performed on any person are confidential and may not be disclosed in any manner without the consent of the person whose DNA record is to be disclosed. The records, findings, reports and results may not to be released to insurance companies, employers or potential employers, health providers, employment screening or personnel companies, agencies, or services, private investigation services, and may not be disclosed in response to a subpoena or other compulsory legal process or warrant, or upon request or order of any agency, authority, division, office, corporation, partnership, or any other private or public entity or person, except that nothing contained in this subsection may prohibit disclosure in response to a subpoena issued on behalf of the person whose DNA record is to be disclosed or on behalf of a party in a civil proceeding where the subject of the DNA record has put the record in issue.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4208. Penalties

(a) Any person who, by virtue of employment or official position, has possession of, or access to, a DNA sample or record or portion of a sample record contained in the Database and who willfully discloses any portion of a record or portion of a sample or a record in any manner to any person or agency not authorized to receive the record or portion thereof is subject to punishment by a fine of not more than $1,000 or imprisonment for not more than six months, or both such fine and imprisonment.

(b) Any person who, without proper authorization, willfully obtains a DNA record or a portion of a record contained in the Database is subject to punishment by a fine of not more than $5,000 or imprisonment for not more than five years or both such fine and imprisonment.

(c) Any person who tampers with or attempts to tamper with a DNA sample or DNA record with the intent to interfere with DNA analysis is subject to punishment by a fine of not more than $5,000 or imprisonment for not more than five years or both such fine and imprisonment.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4209. Expungement

(a) If an individual, either voluntarily or pursuant to a warrant or order of a court, has submitted a sample for DNA testing in connection with the investigation or prosecution of a crime and (i) no criminal action against the individual relating to the crime was commenced within applicable limitations period, or (ii) a criminal action was commenced against the individual relating to the crime which resulted in a complete acquittal, or (iii) a criminal action against the individual relating to the crime resulted in a conviction that was subsequently reversed or vacated, or for which the individual was granted a pardon, the individual may apply to the Superior Court of the Virgin Islands or to the court in which the judgment of conviction was originally entered for an order directing the expungement of any DNA record and any samples, analyses, or other documents relating to the DNA testing of the individual in connection with the investigation or prosecution of the crime.

(b) A copy of the application must be served on the Attorney General, and an order directing expungement may be granted if the court finds that:

(1) the individual has satisfied the conditions of this subsection (a);

(2) if a judgment of conviction was reversed or vacated, all appeals relating thereto have been concluded and the individual will not be retried; or

(3) if a retrial has occurred, the trier of fact has rendered a verdict of complete acquittal, and that expungement will not adversely affect the investigation or prosecution of some other person or persons for the crime.

(c) If an order directing the expungement of any DNA record and any samples, analyses or other documents relating to the DNA testing of the individual is issued, the record and any samples, analyses, or other documents may, at the discretion of the possessor thereof, be destroyed or returned to the individual or to the attorney who represented the individual in connection with the application for the order of expungement.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4210. Petition to require testing

A person who was convicted of and sentenced for an offense may file a written petition with the sentencing court to require the DNA testing and analysis of any evidence that meets the following criteria:

(1) The evidence is in the possession or control of a court, the Territory or otherwise contained in the Virgin Islands DNA database established under law;

(2) The evidence is related to the investigation or prosecution that resulted in the person’s conviction; and

(3) The evidence may contain biological matter that is subject to DNA testing and analysis.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

§ 4211. Separability

If any provision or, part of this chapter is held unconstitutional or otherwise invalid, the invalidity does not affect other provisions or application of this section which can be given effect without the invalid provision or application, and to this end the provision of this section are severable.—Added Sept. 20, 2010, No. 7193, § 1, Sess. L. 2010, p. —.

_________________

PART III. CORRECTIONAL SERVICES

Chapter 407
Parole

Sec.

4606. Restitution of victims

§ 4606. Restitution of victims

Whenever the Territorial Parole Board shall order the parole of an inmate, the Board, unless it finds compelling circumstances which would render a plan of restitution unworkable, shall order as a condition of parole that the parolee make restitution to the victim for the damage or loss caused by the parolee’s crime, in an amount and manner specified in the Journal entry of the court that sentenced the inmate.—Added April 12, 1982, No. 4693, § 3, Sess. L. 1982, p. 56.



ANNOTATIONS

1. Incarcerated defendant. Judgment vacating order of restitution was reversed where there was no statutory or decisional bar preventing restitution from being ordered even though defendant was incarcerated and was not on probation. Gov’t of the Virgin Islands v. Marsham, — V.I. —, 293 F.3d 114, 2002 U.S. App. LEXIS 10976 (3rd Cir. 2002).

_________________

Chapter 408
Community Oriented Correctional Programs

Sec.

4611. Declaration of purposes

4612. Diversion of selected offenders

4613. Definitions

4614. Interview by director

4615. Release to participate in program; effect

4616. Periodic reports by director

4617. Charge to remain pending; dismissal upon successful completion

4618. Advisory committees

4619. Powers of Chief Judge and Presiding Judge

HISTORY

Editor’s note. Pursuant to Section 5 of Act No. 6687, all references throughout the Virgin Islands Code to the “Territorial Court” have been changed to “Superior Court.”

§ 4611. Declaration of purposes

The Legislature hereby finds and declares that the interests of protecting society and rehabilitating individuals charged with violating criminal laws can best be served by creating new and innovative alternatives for treatment and supervision within the community; that in many cases, society can best be served by diverting the accused to a voluntary community oriented correctional program; that such diversion can be accomplished in appropriate cases without losing the general deterrent effect of the criminal justice system; that the retention of the deferred charges will serve both as a deterrent to committing further offenses and as an incentive to complete rehabilitative efforts; and that alternatives to institutionalization which provide for the educational, vocational and social needs of the accused will equip him to lead a lawful and useful life.—Added Sept. 19, 1974, No. 3621, Sess. L. 1974, p. 227.



ANNOTATIONS

1. Expungement. Even if 5 V.I.C. § 3732(1) applied retroactively, defendant, whose charges were dismissed after she had completed the Pretrial Intervention Program under 5 V.I.C. § 4611 et seq., would not qualify for expungement; she had not provided the court with an extraordinary reason why her record should be expunged. People of the Virgin Islands v. Smith, — V.I. —, 2010 V.I. LEXIS 57 (Aug. 9, 2010).

Cited. Cited in Government of V.I. v. Kramer, 22 V.I. 317, 636 F. Supp. 458, 1986 U.S. Dist. LEXIS 24049 (D.C.V.I. 1986).

§ 4612. Diversion of selected offenders

The district and superior courts shall have jurisdiction to divert to a program of community supervision and services, any person who is charged with any offense or offenses against the Government of the Virgin Islands, except murder, kidnapping, assault in the first or second degree, rape in the first degree and arson in the first degree, for which a term of incarceration may be imposed and over which the district or superior courts may exercise final jurisdiction, specifically limited to those who:

(a) have not previously been convicted of a violation of any law of the Virgin Islands or of any other territory or state of the United States in any criminal court proceeding after having reached the age of seventeen years, except for minor traffic violations for which no term of incarceration may have been imposed;

(b) do not have any outstanding warrants, continuances, appeals, or criminal cases pending before any courts of the Territory or of any other territory or state of the United States;

(c) receive a recommendation from a program of community supervision and services that they would, in light of the capacities of and guidelines governing it, benefit from participation in such a program.

(d) A defendant diverted to the Superior Court’s Pretrial Intervention Program shall pay an administrative fee for monitoring and supervising services in the amount of $200.00.—Added Sept. 19, 1974, No. 3621, Sess. L. 1974, p. 227; amended Sept. 9, 1976, No. 3876, § 5, Sess. L. 1976, p. 197; Sept. 28, 2001, No. 6463, § 27(a)(3), Sess. L. 2001, p. 275.

HISTORY

Amendments—2001. Act 6463 added subsection (d).

—1976. Substituted “territorial courts” [now “superior courts”] for “municipal courts” following “district and” in two places in the introductory paragraph.

Effective date of amendments—1976. Act Sept. 9, 1976, No. 3876, § 8, Sess. L. 1976, p. 198, provided that the effective date of Act No. 3876, which amended this section, shall be Jan. 1, 1977.



ANNOTATIONS

1. Eligibility. First-time offender of compulsory insurance law is subject only to a fine and, consequently, is not eligible for pretrial diversion. Government of the Virgin Islands v. Cover, 16 V.I. 321, 1979 V.I. LEXIS 15 (Terr. Ct. St. C. 1979).

Pretrial diversion is not available to a defendant once his guilty plea is offered and a conviction is entered. Government of the Virgin Islands v. Cover, 16 V.I. 321, 1979 V.I. LEXIS 15 (Terr. Ct. St. C. 1979).

Cited. Cited in Government of V.I. v. Kramer, 22 V.I. 317, 636 F. Supp. 458, 1986 U.S. Dist. LEXIS 24049 (D.C.V.I. 1986).

§ 4613. Definitions

As used in this chapter, subject to the provisions of section 4612 of this chapter, the term—

(1) “eligible individual” means any person who is charged with an offense against the Government of the Virgin Islands, except murder, kidnapping, assault in the first or second degree, rape in the first degree and arson in the first degree, over which the district or Superior Courts may exercise final jurisdiction, and who is recommended for participation in a program of community supervision and services by a director thereof and the Attorney General or U.S. Attorney;

(2) “program of community supervision and services” may include, but is not limited to medical, educational, vocational, social and psychological services, correctional and preventive guidance, training, counseling, provision for residence in a halfway house or rehabilitative service designed to other suitable place, and other rehabilitative services designed to protect the public and benefit the individual;

(3) “plan” includes those elements of the program which an individual needs to assure that he will lead a lawful life style;

(4) “committing officer” means any judge of the Virgin Islands authorized to commit any person on a criminal charge; and

(5) “director” means a person designated by the Chief Judge of the district court and the Presiding Judge of the Superior Court as chief administrator of a program of community supervision and services in accordance with section 4619 of this chapter.—Added Sept. 19, 1974, No. 3612, Sess. L. 1974, p. 228; amended Sept. 9, 1976, No. 3876, § 5, Sess. L. 1976, p. 197.

HISTORY

Amendments—1976. Paragraph (1): Substituted “territorial courts [now Superior Courts]” for “municipal courts” following “district or”.

Paragraph (5): Substituted “territorial court [now Superior court]” for “municipal court” following “Presiding Judge of the”.

Effective date of amendments—1976. Act Sept. 9, 1976, No. 3876, § 8, Sess. L. 1976, p. 198, provided that the effective date of Act No. 3876, which amended this section, shall be Jan. 1, 1977.



ANNOTATIONS

1. Constitutional law. Prosecutorial discretion vested in paragraph (1) of this section, giving the Attorney General or U.S. Attorney discretion to recommend or deny permission for selected offenders to enter the pretrial intervention program, is constitutionally permissible. Government of V.I. v. Kramer, 22 V.I. 317, 636 F. Supp. 458, 1986 U.S. Dist. LEXIS 24049 (D.C.V.I. 1986).

Attorney General’s unwritten policy to withhold consent for pretrial diversion in any case involving firearms was not an arbitrary classification violative of the equal protection clause nor an abuse of discretion. Government of V.I. v. Kramer, 22 V.I. 317, 636 F. Supp. 458, 1986 U.S. Dist. LEXIS 24049 (D.C.V.I. 1986).

Rules which deny certain selected offenders from consideration in pretrial diversion programs need not be committed to writing. Government of V.I. v. Kramer, 22 V.I. 317, 636 F. Supp. 458, 1986 U.S. Dist. LEXIS 24049 (D.C.V.I. 1986).

§ 4614. Interview by director

The director of a program of community supervision and services shall, to the extent possible, interview each person charged with a criminal offense against the Government of the Virgin Islands whom he believes may be eligible for diversion in accordance with this chapter and, upon further verification that the person may be eligible, shall assist such person in preparing a preliminary plan for his release to a program of community supervision and services.—Added Sept. 19, 1974, No. 3621, Sess. L. 1974, p. 229.
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extarior part of the vehicle.

OPERATING AN OVERSIZED/OVERLOADED VEHICLE: redfiag.
OPENING/CLOSING VEHICLE DOORS ON TRAFFIC SIDE

OPERATING CONTRARY TO TRAFFIC REGULATIONS: eg road closed; one way
NO DRIVING ON SIDEWALK

NO SPILLING OF LOAD: Also sce 19 VIC 1563(4) and (16)

'FAILURE TO YIELD TO PEDESTRIANS: Motor vehicles shall
o Tedibriain S & EroaeaTE

eld the right of way





OEBPS/Images/p2.jpg
Faiure oSt o sicen 2500 000 s10000
Operaring Vehicie i Faregn Paes | $1000 | 32000 000
Operating a Vehicle Without a Bumper | 31000 | 52000 3000
opcng Ve Wi Corten | 000 o o
Opering Venie Wibowa Fender | sy | 300 X

o Txi Badge or ara. I ) ss00
No Taxi Dome Light $10.00 $2000 $30.00

No Ton Tarit s1000 s:00 000
perating VescewithOversized Tiees $1000 200 s000
Parking i Proibied Area s2500 s2500 2500
Paskingon o Curve 100 2000 00
Passing o Curve T ) s10000
nanended Tasi [ oo [ s 00
Passing on Double Yellow Line | $25.00 | $50.00 $100.00
Gy [ meo [ sew 10000
Faiing o500 When Oxerea I ) 510000
Failwre o Transter Regitrnon | s2500 | 5000 10650
Puskingna Handcapped PrkeaZone | $100000 | 510000 5100000
o ore T o ot Tobe deermined | Toe detrmined | Tobe deermined
Miscelaneons [ s | wow 2000
Passing a Do Not Ener Sign o [ wew s10000
‘Passing a Red Light | ss0 | ssoo0 $100.00
‘Passing a Stop Sign. [ w0 [ sso00 10000
RecatssDrving [ wow | ww 000
Spstine Becoen 5k et T s ey
Speeding (By not moretan 14 mph) 000 w500 s10000
Specding (30 mph o mare 5000 o0 si0000
Ectog sy o 3y 0 . o pem i
“Tioced Glase on Ve 50050 200

Operaing 32 Uniewed Veicle | $25000 | Tobe dtermined | Tobe deermined
Cnimsured vehie | Tobe artermined | Tobe deermined | Tobe deterinea
Operaiog an Ungisera Vehie | 82800 | 5000 S10000
P I e






OEBPS/Images/p645.jpg
CLE hours:
Ethics Hours:

Reporting
Year

Approved: Y

N Approval/Denial
Date:






OEBPS/Images/p3.jpg
ige Lae Change 5000 10000
Fuire oSt ss000 si0000
Fuar oove e Orderet 000 s
ega et it ss000 10000
SoctingPrsegers 000 s
Feie ey Ot ss000 10000
Dirqar Cramaix ss000 0o
i oy Wi AR ss009 10000
Fuiate o R a o o e

=5 s10000 530000
oSty B S o000 w00
Sugempee i st reeion 000 s
Operating a Vehicle with Excess Number " n
e e
e Mo Lont. 528 W | 1 qemind. | To e dsrmined | Tob etermind
Failure to Display Insurance Sticker | Tobe determined | To be determined | To be determined






OEBPS/Images/p10a.jpg
20

20

20

20
20

20
it

541

504

492

503
546

466
464(b)

LEAVING THE SCENE OF AN ACCIDENT WITHOUT GIVING INFORMATION
‘R FAILURE TO REPORT AN ACCIDENT: Any person involved in a motor vehiclo
acrident must report the accident to the police he also must give the other driver his
‘name, address, driver's license number and any other neesssary information.

NEGLIGENT HOMICIDE: If a person dies within one year as a result of injury
sustained in an accident when the driver was intoxicated by liquor or drugs or was
operating in a reckless manner, that driver is guilty of NEGLIGENT HOMICIDE.
'PENALTY: FINE OF NOT MORE THAN $1000, PRISON TERM OF NOT MORE
THAN FIVE YEARS, OR BOTH.

'RECKLESS DRIVING: The operation of a motor vehicle on a public highway in a
manner as to indicate a WILLFUL AND/OR WANTON DISKECARD FOR THE
SAFETY OF PERSONS OR PROPERTY. As with NEGLIGENT DRIVING, RECK-
LESS DRIVING applies not anly to accident situations, but to the operation of motor
ehiclos in the discretion of the police officer

NEGLIGENT DRIVING

'REVOCATION OF DRIVER'S LICENSE: In addition to other penaltiss, the Courtin
its discretion may revoke the drivar’s licens of any person convieted of an offense
invalving the operation or use of a motor vehicle (except parking offenses). This
revocation may be PERMANENT or TEMPORARY for a period fixed by the court.

SAFETY BELTS
IMPROPER MUFFLER
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THESE RULES APPLICABLE TO PARKING AREAS
LITTERING
PENALTIES
T RAVING THE SCENE AFTER CAUSING PERSONAL INJURY
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(1) Violation of Out-of Service Notice (cach notice, not each offense) is $1,000.00.
(2) * Any falsification of record of duty status (intentional) = $300.00
(b Schedule II - VEHICLE OUT-OF-SERVICE
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OBSTRUCTING TRAFFIC: No vehicle shall park in such a way that it obstructs the
flow of traffic, and may remain only as long as necessary for loading and unloading.

OBSTRUCTING TRAFFIC: No stopping when you impede traffic
TRANSACTION OF BUSINESS ON A PUBLIC HIGHWAY
OBSTRUCTION OF TRAFFIC BY CONSTRUCTION

DRIVING AGAINST OR INTO FUNERALS OR OTHER PROCESSIONS
ANIMALS IN PUBLIC STREETS

FAILURE TO REMAIN ON THE LEFT HALF OF HICHWAY OR STREET

FAILURE TO YIELD THE RIGHT OF WAY TO AN EMERGENCY VEHICLE. A
driver of a motor vehicle shall yield the right of way to emergency vehicles when
emergency vohiclo is signaling by horn, siren or lights. This provision does not
roliove the driver of the emergency vehicle of the responsibility and duty to drive
‘with reasonable care for the safety of all persans on the public highway; It also does
ot relieve the driver of the emergoncy vehiclo of the responsibility for the
consaquences of caraless use of right of way.

OPERATING WHILE INTOXICATED: Anyons swho oporates a motor vehicls while
‘under the influence of intoxicating liquor, or controlled substances.

If breath test greater than .08

FIRST OFFENSE: Fine of not less than $300. Prison term of not more than one year
or both. Suspension of driver's license for six months.

SECOND OFFENSE: If convicted a second time, a folony, not greater than $2000
fine or two years or both.

DISCHARGING PASSENGERS
COURT ORDERED REVOCATION OF LICENSE
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