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LexisNexis® Practice Guide Florida Civil Procedure: Discovery

This release adds further refinements and new cases to the treatise’s comprehensive coverage of Florida civil procedure.

Updated authoritative commentary by civil litigation expert Ralph Artigliere on the Florida Rules of Civil Procedure.

Many new Florida civil procedure cases analyzed and explained to assist in civil litigation.

This release covers cases and rules changes dated or effective June 1, 2011.

2011 Florida Legislation and Rule Changes

Effective October 1, 2011, the Florida Supreme Court adopted new rules and modified current rules in its ongoing effort to make electronic court records available to the public while keeping unnecessary sensitive, private, and confidential information out of court files. The Court opined that it is incumbent on counsel to be vigilant and only file documents and electronic information that is necessary for the case and parties must comply the court’s criteria for filing such information. In the case of IN RE: IMPLEMENTATION OF COMMITTEE ON PRIVACY AND COURT RECORDS RECOMMENDATIONS, etc., ___ So. 3d ___, 2011 Fla. LEXIS 1532 (Fla. June 30, 2011), the Supreme Court added the following to the discovery rules: new rule Fla. R. Civ. P. 1.280(f)(filing of documents and discovery); and modifications to Fla. R. Civ. P. 1.310 (depositions); 1.340 (interrogatories); 1.350 (production of documents and things). The centerpiece of the privacy amendments is new Fla. R. Jud. Admin. 2.425 (minimization of filing of sensitive information). Reference to Fla. R. Jud. Admin. 2.425 and Fla. R. Civ. P. 1.280(f) is added to Rules 1.310, 1.340, and 1.350 to require persons filing discovery materials with the court to make sure that good cause exists prior to filing and that certain specific personal information is redacted. These changes impact every instance of filing discovery in the court file. Remedies and sanctions under Fla. R. Civ. P. 1.280(f) and Fla. R. Jud. Admin. 2.425(c) are available against the person violating these new rules. See §§ 1.02; 2.05; 2.25[2]; 3.08[4]; 5.18; 5.19; 6.29; 7.41; 8.09[5]; 9.18[1].

Noteworthy Cases Covered in this Release:

A non-traditional but important use of protective orders is to prevent discovery abuse through disclosure of private, confidential information obtained in discovery that for good cause shown should remain private or confidential. In Forrest v. Citi Residential Lending, Inc., ___ So. 3d ___, 2011 Fla. App. LEXIS 10104 *25 (Fla. 2d DCA June 29, 2011), the Second District upheld a temporary injunction preventing an attorney from posting video depositions of nonparty witnesses on YouTube notwithstanding the attorney’s assertion of infringement of his freedom of speech. See §§ 2.25[2]; 3.05; 3.05[2]; 3.05[6]; 5.17; 6.16; 14.16.

Two new cases addressed privilege and work product protection in first party bad faith cases under Fla. Stat. § 624.155. In Genovese v. Provident Life & Accident Ins. Co., ___ So. 3d ___, 2011 Fla. LEXIS 621 (Fla. Mar. 17, 2011), the Florida Supreme Court ruled upon the following question that the court certified to be of great public importance: DOES THE FLORIDA SUPREME COURT’S HOLDING IN ALLSTATE INDEMNITY CO. V. RUIZ, 899 SO. 2D 1121 (FLA. 2005), RELATING TO DISCOVERY OF WORK PRODUCT IN FIRST-PARTY BAD FAITH ACTIONS BROUGHT PURSUANT TO SECTION 624.155, FLORIDA STATUTES, ALSO APPLY TO ATTORNEY-CLIENT PRIVILEGED COMMUNICATIONS IN THE SAME CIRCUMSTANCES? In answering the question in the negative, the Supreme Court carefully described the distinction between attorney-client privilege and work product and the uniqueness of privilege that affords it greater protection in the form of exclusion from discovery. See § 2.24[1]. In State Farm v. Puig, 62 So. 3d 23 (Fla. 3d DCA 2011), a trial judge’s order requiring the production of an entire claim file in a first party bad faith action was reversed. Privileged information is excluded from discovery (see Genovese case above); and, under Allstate v. Ruiz (also above), work product materials developed after the date of resolution of the underlying claim are not discoverable. See § 2.21.

In Public Health Trust v. Acanda, ___ So. 3d ___, 2011 Fla. LEXIS 1423, 8-9 (Fla. June 23, 2011), the Supreme Court addressed the issue of a plaintiff’s failure to timely comply with notice requirements of Fla. Stat. § 768.28. If a plaintiff has filed an action that has failed to comply with this notice requirement, the defendant should raise the issue at the first opportunity and with sufficient specificity to alert the plaintiffs to the existence of a possible Fla. Stat. § 768.28 problem, as causes of action should be decided on their merits, and not as the result of “surprise, trickery, bluff, and legal gymnastics.” See § 1.86.

In South Bay Lakes Homeowners Association, Inc. v. Wells Fargo Bank, 53 So. 3d 1239 (Fla. 2d DCA 2011), the bank filed a foreclosure action without an assignment or other reasonable basis to have standing to file the action. Instead of dismissing the case, the bank admitted in a request for admissions that it lacked standing but forced the defendant to get a summary judgment. On the motion for attorney’s fees, the bank presented no evidence to refute the lack of standing admitted in the request for admissions. The appellate court held that the trial judge abused his discretion by failing to award fees under the circumstances. See § 15.04A.

A clear court order and record establishing the conduct that justifies the sanctions will enable the appellate court to affirm even the severest of sanctions. In Bistricer v. Oceanside Acquisitions, LLC, 59 So. 3d 215 (Fla. 3d DCA 2011), the appellate court held that striking the Plaintiff’s pleadings was a proper sanction where trial judge acknowledged in his order that striking a party’s pleadings is a “severe sanction,” based his decision on the “egregious” violations of discovery orders and the false testimony by the Plaintiffs and their representative, and found that striking the pleadings is “the only practical alternative to resolve this matter. See § 15.05.

In Erdman v. Jonathan Bloch, M.D., 65 So. 3d 62 (Fla. 5th DCA 2011), the appellate court reversed trial court’s order dismissing a case for failing to name the party’s standard of care expert witness by a court imposed deadline. Even though the trial judge announced in advance that the case would be dismissed if the deadline was not met, the court’s order upon failure to comply still must be based on a record and contain findings sufficient to warrant dismissal. See § 13.06.

The extraordinary relief of interlocutory writ of certiorari will lie to correct trial court discovery orders permitting disclosure of irrelevant financial information. In Bogert v. Walther, 54 So. 3d 607 (Fla. 5th DCA 2011), certiorari was granted to quash a trial court’s order required the production of voluminous financial and medical records that were never requested by any party and which were unlikely to be relevant to any of the issues in the suit. The other side of the coin is demonstrated in Heekin v. del Col, 60 So. 3d 437 (Fla. 1st DCA 2011), which held that if the financial information sought is relevant, then there is no irreparable harm and certiorari relief does not lie. See §§ 2.05; 2.10[1]; 16.08; 16.11.

Certiorari relief from an order denying discovery is rare, but in Anderson v. Vander Meiden, 56 So. 3d 830 (Fla. 2d DCA 2011), the denial of discovery on the issue of set-off would cause irreparable harm to the defendant, and certiorari was granted to reverse an order denying the discovery. See § 16.08.

In Lee Memorial Health System v. Smith, 56 So. 3d 808 (Fla. 2d DCA 2011),certiorari was requested by a Defendant hospital which had been denied a protective order requiring plaintiff’s counsel to conduct interviews of the minor plaintiff’s treating physicians, all of whom were Hospital employees, outside the presence of Hospital’s counsel. In denying certiorari, the Second District determined that Fla. R. Prof. Cond. 4-4.2 did not apply to access to the treating physicians, as they were not the category of employees that would bind the Hospital on matters relating to the lawsuit. See § 1.04[3].

The important issue of discovery of incident reports against the claim of work product protection was the issue in Universal City Development Partners, Ltd. v. Pupillo, 54 So. 3d 612 (Fla. 5th DCA 2011). The Fifth District quashed an order requiring the production of incident reports, stating that the plaintiff failed to demonstrate undue hardship and inability to get the information by other means (asking for the facts in interrogatories and deposition). Judge Sawaya’s lengthy dissent poses the question of why the producing party should not be first required to meet its burden of showing the materials were prepared in anticipation of litigation by more than mere argument of counsel. See § 2.15; 2.21; 2.22; 3.08[2].

Trial by ambush resulted in reversal of a personal injury jury verdict in Thompson v. Wal-Mart Stores, Inc., 60 So. 3d 440 (Fla. 3d DCA 2011). The Third District court invoked decades of precedent on the policy behind discovery to promote full and open disclosure in discovery and pretrial procedure, and the goals of the procedural rules is to eliminate surprise and arrive at the truth. Defendant’s presentation of surprise expert medical testimony in the form of changed and broader opinions than disclosed and a last-minute PowerPoint delivery by the expert were prejudicial and mandated reversal. On the other side of the coin, in Clair v. Perry, ___ So. 3d ___, 2011 Fla. App. LEXIS 1923 (Fla. 4th DCA Feb. 16, 2011), the Fourth District held that a personal injury plaintiff’s treating physician rendering an opinion on permanency is not an expert witness for which disclosure of opinions under Fla. R. Civ. P. 1.280(b)(4) is required. For a discussion of these somewhat divergent opinions and practice pointers to avoid pitfalls when dealing with discovery relating to treating physicians and other experts, see § 2.17[1] and [3]; 9.05[9][c]; 9.07[1][d]; 13.05; 13.08.

A pediatric emergency room specialist, who treated injured football players “very frequently” is qualified under malpractice statute to testify at trial against orthopedic surgeon who was the high school football team doctor, according to the case of Michael C. Weiss, D.O. v. Pratt, 53 So. 3d 395 (Fla. 4th DCA 2011). See § 13.04.

A recurring issue involves a request for production from the defendant of any surveillance video taken of the plaintiff in personal injury cases. In State Farm Fire & Cas. Co. v. H Rehab, Inc., 56 So. 3d 55 (Fla. 3d DCA 2011), the Third District held that a party is not required to produce surveillance video unless the party is going to introduce the video as evidence, and if so, not until the surveilling party has had the opportunity to depose the subject of the video. See § 2.21.

Depositions of key employees such as CEO’s and corporate presidents are often the subject of objection and motions for protective order. When the key employee who has been noticed for deposition is not involved in the subject matter of the case, and has no personal knowledge of the factual disputes involved in the lawsuit, then requiring the deposition is harassment, an undue burden, and not calculated to lead to discoverable information. In General Star Indemnity Company v. Atlantic Hospitality of Florida, LLC, 57 So. 3d 238 (Fla. 3d DCA 2011), the Third District regarded the deposition of the president of an insurance carrier as beyond the scope of discovery. See § 6.14.
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6.25A Minor Deponent May Have Right to Be Accompanied by Parent or Guardian

VI. REVIEWING, FILING AND COPYING OF DEPOSITION TRANSCRIPT IN FLORIDA

6.26 Checklist

6.27 Officer Shall Provide Copies of Transcript and Videotapes

6.28 Deponent May Review Transcript, Make Changes and Sign

6.29 Transcript Is Not Filed Except Upon “Good Cause”

6.29A Give Prompt Notice of Filing

VII. FORMS

6.30 Motion for Order Permitting Taking Deposition Within 30 Days From Service of Summons

6.31 Order Permitting Taking Deposition Within 30 Days From Service of Summons

6.32 Stipulation to Modification of Deposition Procedures

6.33 Notice of Deposition on Oral Examination

6.34 Special Notice to Take Deposition Early

6.35 Motion for Leave to Take Deposition of Prisoner

6.36 Order Granting Leave to Take Deposition of Prisoner

6.37 Motion for Order That Deposition Be Taken by Conference Telephone

6.38 Order That Deposition Be Taken by Conference Telephone

6.39 Subpoena for Deposition Issuance by Clerk or Attorney of Record

6.40 Subpoena Duces Tecum for Production of Documents at Deposition

6.41 Notice of Production from Nonparty

6.42 Subpoena Duces Tecum Without Deposition When Witness May Furnish Records in Lieu of Appearance

6.43 Subpoena Duces Tecum Without Deposition When Witness Must Appear and Produce Records

6.44 Objections to Errors and Irregularities in Notice of Taking Deposition

6.45 Motion for Order Suppressing Deposition

6.46 Order Suppressing Deposition

6.47 Objection by Non-Party Deponent to Subpoena Requesting Documents

6.48 Motion for Protective Order

6.49 Order Granting Protective Order

6.50 Motion to Quash Subpoena Duces Tecum or Notice of Production of Documents

6.51 Order to Quash Subpoena Duces Tecum or Notice of Production of Documents

6.52 Motion to Compel Attendance and Testimony

6.53 Order to Compel Attendance and Testimony

6.54 Motion to Compel Production of Documents

6.55 Order to Compel Production of Documents

6.56 Motion for Order Requiring Payment of Expenses of Party Attending Deposition

6.57 Order Requiring Payment of Expenses of Party Attending Deposition

6.58 Objection to Subpoena for Production of Materials

6.59 Notice of Taking Deposition Outside Florida

6.60 Officer’s Certification

6.61 Notice of Confidential Information Within Court Filing.

Chapter 7 Oral Depositions Outside of Florida



I. OVERVIEW

7.01 Scope

7.02 Master Checklist

II. PREPARATION FOR ORAL DEPOSITION

7.03 Checklist

7.04 Depositions May Be Taken From Any Party, Including Parties to the Action

7.05 People Authorized to Take Depositions Inside the United States

7.06 People Authorized to Take Depositions Outside the United States

7.07 Stipulation in Writing Needed before Taking Certain Depositions

7.08 Objections to Deposition Because of Disqualification of Officer

7.09 Timing of Oral Deposition

7.10 Plaintiffs Required to Attend Deposition

7.11 Nonresident Defendant not Required to Appear in the County of the Forum

7.12 Trial Court May Allow Taking Deposition of Nonresident Defendant in Forum County

7.13 Requiring Nonparty Deponents

7.14 Depositions Taken in a Different U.S. State or Territory

7.15 Depositions in a Foreign Country

III. NOTICE OF TAKING DEPOSITION

7.16 Checklist

7.17 Reasonable Notice Must Be Given If a Party Wishes to Take a Deposition

7.18 Requirements for a Notice of a Deposition

7.19 When Depositions May Be Taken

7.20 Subpoena Duces Tecum

7.21 Serving Written Copy of Notice

7.22 Errors and Irregularities in the Notice of Taking Deposition

IV. SUBPOENAS

7.23 Checklist

7.24 Nonparty Witness

7.25 Deposition and Commanding the Production of Tangible Items

7.26 Filing of the Notice to Take Deposition

7.27 Failure to Obey a Subpoena May Be Deemed Contempt of Court

V. PROCEDURES AT ORAL DEPOSITION

7.28 Checklist

7.29 Waiving Formal Procedural Requirements

7.30 Put the Witness Under Oath

7.31 Question The Witness

7.32 Failure to Answer Questions

7.33 Deposition Conducted in Bad Faith

7.34 Failure of Deponent or Party Giving Notice to Attend

7.35 Failure to Produce Required Documents

7.36 Complying with Laws of a Foreign Country

VI. PROCEDURES AFTER DEPOSITION

7.37 Checklist

7.38 Examine the Transcript

7.39 Make Any Necessary Changes

7.40 Object to Errors or Irregularities

7.41 Transcript Is Not Filed Except Upon “Good Cause”

7.42 Give Prompt Notice of Filing

VII. FORMS

7.43 Notice of Deposition on Oral Examination

7.44 Stipulation to Take Deposition

7.45 Special Notice to Take Deposition on Oral Examination

7.46 Notice of Taking Deposition Outside Florida

7.47 Motion for Issuance of Commission or Letters Rogatory to Take Deposition in Foreign Country

7.48 Order for Commission or Letters Rogatory

7.49 Commission to Take Deposition

7.50 Letters Rogatory

7.51 Motion for Leave to Take Deposition of Prisoner

7.52 Motion for Order That Deposition Be Taken by Conference Telephone

7.53 Motion for Order Suppressing Deposition

7.54 Subpoena for Deposition

7.55 Subpoena Duces Tecum for Deposition

7.56 Officer’s Certification

7.57 Objections to Errors and Irregularities in Notice of Taking Deposition

7.58 Motion for Order Requiring Payment of Expenses of Party Attending Deposition

7.59 Motion for Order to Produce Documents Over Objection

7.60 Motion for Objection to Subpoena for Production

7.61 Notice of Confidential Information Within Court Filing.

Chapter 8 Depositions on Written Questions



I. OVERVIEW

8.01 Scope

8.02 Master Checklist

II. TAKING A DEPOSITION BY WRITTEN QUESTIONS

8.03 Checklist

8.04 Legal Effect Is Same as Oral Deposition

8.05 May Depose Any Person

8.06 Certain Procedural Requirements Must Be Met

8.07 Time for Cross, Redirect, and Recross Is Provided For

8.08 Deposition Officer Has Certain Duties

8.09 Follow Post-Deposition Procedures

III. OBJECTIONS TO QUESTIONS IN WRITTEN DEPOSITIONS

8.10 Checklist

8.11 Objections Are Waived Unless Filed Within a Certain Time

8.12 Propounding Party May Respond to Objections

IV. FORMS

8.13 Sample Subpoena for Deposition

8.14 Sample Notice, Motion, and Order for Leave to Take Deposition of a Prisoner

8.15 Sample Notice of Taking Deposition by Written Questions

8.16 Sample Form for Certification of Deposition Officer

8.17 Sample Form for Objecting to Written Questions

Chapter 9 Interrogatories



I OVERVIEW

9.01 Scope

9.02 Master Checklist

II PROPOUNDING INTERROGATORIES

9.03 Checklist

9.04 Scope of Interrogatories

9.05 Determine Whether Interrogatories Are Appropriate Discovery Device

9.06 Determine Appropriate Parties to Question

9.07 Determine Whether Subject Matter Is Appropriate for Use of Interrogatories

9.08 Limitations on Number of Interrogatories

9.09 Timing of Interrogatories

9.10 Formatting Interrogatories

9.11 Service of Interrogatories

9.12 Filing Interrogatories With the Court

III RESPONDING TO INTERROGATORIES

9.13 Checklist

9.14 Determining Proper Response to Interrogatories

9.15 Serving Response

9.16 Time to Serve Response

9.17 Effect of Failure to Serve Timely Response

9.18 Filing Response With the Court

9.19 Formatting Response to Interrogatories

9.20 Sufficiency of Answer to Interrogatories

9.21 Supplementing Response to Interrogatories

9.22 Making Proper Objections to Interrogatories

9.23 Obtaining Protective Order

IV MOTIONS COMPELLING RESPONSE TO INTERROGATORIES AND MOTIONS FOR SANCTIONS

9.24 Checklist

9.25 Motion for Order Compelling Answer to Interrogatories

9.26 Motion for Sanctions

V USING INTERROGATORIES IN PRE-TRIAL MOTIONS AND AT TRIAL

9.27 Checklist

9.28 Using Interrogatories and Answers to Interrogatories in Pre-Trial Motions

9.29 Using Answers to Interrogatories at Trial

VI FORMS

9.30 Use Standard Interrogatories Where Approved

9.31 General Interrogatories

9.32 Responses to Interrogatories

9.33 Notices and Motions

Chapter 10 Inspection of Documents, Tangible Things, Land



I. OVERVIEW

10.01 Scope

10.02 Master Checklist

II. GENERAL RULES REGARDING INSPECTION

10.03 Checklist

10.04 Obtaining Production of Any Document or Tangible Thing

10.05 Items That Have Been Held Discoverable

10.06 A Request to Enter into a Computer System

10.07 Fees Charged by Opposing Counsel

10.08 Cause of a Decedent’s Death

10.09 Party May Not Be Forced to Manufacture a Handwriting Sample

10.10 Production of Expert Witness Financial Records

10.11 Requesting Party Is Entitled to Inspect and Copy Documents

10.12 Must Serve Request on the Party in Possession or Control

10.13 Requirements for a Request for Production

10.14 A Notice of Deposition Can Be Coupled with a Request for Production

10.15 Documents and Things from a Nonparty

10.16 The Parties May Make Stipulations Regarding an Examination of a Person

10.16A Restrictions on Filing Certain Information in Court File

III. PRELIMINARY DETERMINATIONS

10.17 Checklist

10.18 Determine Whether Inspection Is Needed of Documents, Land, or Tangibles

10.19 Determine If the Information Sought Is within the Scope of Discovery

10.20 Ensure That Your Request Meets Certain Requirements

10.21 Determine Whether Person from Whom Discovery Is Sought Is a Party or Nonparty

10.22 Determine Whether to Combine Request for Documents with Another Method of Discovery

10.23 Determine Timing for Serving Request for Production

IV. SEEKING DISCOVERY FROM A PARTY

10.24 Checklist

10.25 Prepare Request Addressed to Party From Whom Discovery Is Sought

10.26 Serve Request on Party from Whom Discovery Is Sought

V. SEEKING DISCOVERY FROM A NONPARTY

10.27 Checklist

10.28 Issue a Subpoena to Inspect and Copy Any Document or Thing

10.29 Serve Notice on Every Party to Whom You Intend to Serve a Subpoena

10.30 Requirements of a Proposed Subpoena

10.31 The Subpoena May Only Require Production of the Specified Documents or Things

10.32 The Subpoena May Require Production Only in the Following Counties

10.33 Determine the Proper Time to Serve Subpoena on a Nonparty

10.34 Determine the Proper Format and Proper Service of the Subpoena Issued to Nonparty

10.35 Respond to an Objection to Production in One of Two Ways

10.36 Condition the Preparation of Copies

10.37 Complying with Subpoena by Delivery or Mailing of Copies

10.38 Effect of Stipulation on Statutory Expedited Trial Procedures

VI. INSPECTION OF DOCUMENTS AND TANGIBLE THINGS

10.39 Checklist

10.40 Discoverable Documents

10.41 The Party Producing the Documents May Do So in Either of Two Ways

10.42 Parties May Inspect Reports of Examiners, and May Take Examiners’ Depositions

10.43 Parties May Inspect Other Parties’ Out-of-State Medical Records

10.44 The Party Who Caused an Examination to Be Made Is Entitled to Receive a Similar Report

10.45 A Party from Whom Discovery Is Sought May Be Requested to Translate Items into Reasonably Usable Form

VII. INSPECTION OF PROPERTY

10.46 Checklist

10.47 Determine the Need for Entry to Land or Other Property

10.48 A Request for Permission to Enter Land and Make Inspections Is Not Available Against a Nonparty

10.49 Request for Inspection Must Designate the Property or Things to Be Inspected

10.50 Serve Written Permission or Objection to Request

VIII. RESPONSE TO REQUEST FOR PRODUCTION

10.51 Checklist

10.52 Serve a Written Response within 30 Days after Service of the Request

10.53 Response Time under Statutory Expedited Trial Procedures

10.54 Respond to Each Item or Category in the Request

10.55 Objections by a Party or Nonparty

10.56 Object to a Request for Irrelevant Voluminous Documents

10.57 A Court May Limit Discovery

10.58 Set Forth the Reason for Objection

10.59 Determine Whether to Apply for Protective Order

IX. PROTECTIVE ORDERS

10.60 Checklist

10.61 When to Seek a Protective Order

10.62 Party Seeking a Protective Order Has the Burden of Showing Good Cause

10.63 Granting a Protective Order Is Determined on a Case-by-Case Basis

10.64 Expenses for Failed Motion for Protective Order

10.65 Expenses if Protective Order is Granted

X. FAILURE TO RESPOND TO REQUEST FOR PRODUCTION

10.66 Checklist

10.67 Effect of Party’s Failure to Respond to Request or Permit Inspection

10.68 Effect of Failure to Serve a Written Response to a Request

10.69 Available Court Orders for Failure to Comply with Order for Production

10.70 Contempt of Court Available for the Failure to Obey an Order for Production

XI. FORMS

10.71 Request for Production of Documents or Things or for Entry on Property

10.72 Request for Production of Financial Records

10.73 Notice and Subpoena for Production From Nonparty

10.74 Response to Request for Production or Entry

10.75 Objection to Subpoena of Nonparty

Chapter 11 Physical and Mental Examinations



I. OVERVIEW

11.01 Scope

11.02 Master Checklist

II. OBTAINING PHYSICAL AND MENTAL EXAMINATIONS

11.03 Checklist

11.04 Strategies and Methods for Physical and Mental Examinations

11.05 Any Party May Request Examination

11.06 Physical or Mental Condition of Party Must Be in Controversy

11.07 Examination Authorized Upon Showing of “Good Cause”

11.08 Examination Must Be By Qualified Expert

11.09 Person in Custody or Legal Control of Party May Be Examined

III. STIPULATING TO PHYSICAL OR MENTAL EXAMINATION

11.10 Checklist

11.11 Parties May Stipulate to an Examination of a Person

11.12 Agreement of Parties May Alter Provisions of Court Rule

11.13 Right to Disclosure of Report and Deposition of Examiner Preserved

11.14 Contents of Stipulation

11.15 Sanctions for Failure to Comply with Stipulation

11.16 Sanctions for Failure to Produce a Person for Examination

IV. REQUESTING EXAMINATION OF PHYSICAL CONDITION

11.17 Checklist

11.18 Request May Be Served After Commencement of Action

11.19 Service on Plaintiff and Any Other Person

11.20 Request Served with or After Service of Process and Initial Pleading

11.21 Request Shall Specify Reasonable Time, Place, Manner, Conditions and Scope of Exam

11.22 Request Shall Specify Person or Persons

V. RESPONSE TO REQUEST FOR EXAMINATION

11.23 Checklist

11.24 Options and Strategies

11.25 Time for Response

11.26 Substance of Response

VI. COMPELLING RESPONSE TO REQUEST FOR EXAMINATION

11.27 Checklist

11.28 Basis for Motion to Compel Examination of Person

11.29 Required Motion Papers

11.30 Sanctions Available

11.31 Protective Order Available

VII. OBTAINING COURT ORDER FOR PHYSICAL OR MENTAL EXAMINATION

11.32 Checklist

11.33 Motion for Court Ordered Examination

11.34 All Parties and Persons Examined Must Be Served

VIII. COMPELLING COMPLIANCE WITH COURT ORDER FOR EXAMINATION

11.35 Checklist

11.36 Party Obtaining Order Can Move to Compel Compliance

11.37 Nature of Sanctions Against Disobedient Party

11.38 Contempt of Court Not Permitted

11.39 Reasonable Attorneys Fees and Expenses

IX. OBSERVING AND RECORDING PHYSICAL OR MENTAL EXAMINATION

11.40 Checklist

11.41 Physical Examination

11.42 Recording By Videotape or Stenography Permitted

11.43 Two Pronged Test for Presence of Third Party at Examination

11.44 Examination Must Be Set at a Reasonable Place

11.45 Waiver of Disclosure of Patients Records

11.46 Attorney May Move for Protective Order

11.47 Court Should Impose Protective Order for Benefit of Minor

X. OBTAINING AND USING EXAMINATION REPORTS

11.48 Checklist

11.49–11.50 Reserved

11.51 Examinee May Request Report

11.52 Responding to Examinees Request for Report

11.53 Compelling Production of Reports

11.54 The Party Requesting Exam Entitled to Similar Reports of Examinee

11.55 Undisclosed Testimony of Medical Expert Grounds for New Trial

11.56 Medical Examiner May Be Deposed Even When Not Testifying

XI. FORMS

11.57 Request for Examination of Physical or Non Physical Condition

11.58 Motion for Order for Examination of Person

11.59 Affidavit in Support of Motion for Order for Examination of Person

11.60 Order for Examination

11.61 Plaintiffs Motion for Protective Order

11.62 Order to Compel Response to or Compliance with Request for Examination

11.63 Request for Delivery of Examination Reports

11.64 Motion for Delivery of Examination Reports

11.65 Order for Delivery of Examination Reports

11.66 Stipulation for Examination

11.67 Notice of Hearing

Chapter 12 Requests for Admission



I. OVERVIEW

12.01 Scope

12.02 Master Checklist

II. DRAFTING AND SERVING REQUESTS FOR ADMISSION

12.03 Checklist

12.04 Use Requests for Admission in Civil Cases and Other Proceedings

12.05 Request Must Not Be Directed to Non-Parties

12.06 Purpose of Rule Is to Narrow Issues, Conserve Resources

12.07 Request Has Basic Format Requirements

12.08 Party Must Not Exceed 30 Requests, Unless Number Enlarged

12.09 Subject of Request Is Prescribed by Rule

12.10 Request Must Be Within Scope of Discovery and Not Privileged

12.11 Request May Seek Admission Regarding Expert Within Scope of Discovery

12.12 Request May Seek Admission of Amount in Controversy

12.13 Requests Should Be Stated to Elicit a Clear Admission

12.14 Attach Document When Admission of Genuineness Is Sought

12.15 Papers Must Be Signed by Attorney or Unrepresented Party

12.16 Papers Must Be Properly Filed

12.17 Papers Must Be Properly Served

12.18 Request Must Be Timely Served

12.19 Admissions May Be Obtained at Timely Noticed Conference

III. DRAFTING AND SERVING RESPONSE TO REQUEST FOR ADMISSION

12.20 Checklist

12.21 Response Must Be Timely Served and Filed

12.22 Failure to Timely Respond Results in Technical Admission

12.23 Move for Extension If Additional Time Is Needed

12.24 Response Has Basic Format Requirements

12.25 Response Must Be in Form of Answers or Objections

12.26 Denials Must Be Specific

12.27 Party May Admit in Part and Qualify or Deny Remainder

12.28 Party Must Detail Why Party Cannot Truthfully Admit or Deny

12.29 Reasonable Inquiry Required When Information Not Known

12.30 Party May Object but Must Give Reasons

12.31 Objections Must Be Supported by Law

12.32 Objection That Request Relates to Genuine Trial Issue Improper

12.33 Party Need Not Sign Response, Unless Unrepresented

12.34 Response Need Not Be Supplemented

IV. MAKING MOTION TO DETERMINE SUFFICIENCY OF RESPONSE

12.35 Requesting Party’s Checklist

12.36 Responding Party’s Checklist

12.37 Challenge Response by Filing Motion to Determine Sufficiency

12.38 Motion Has Basic Format Requirements

12.39 Motion Should Specify Whether Seeks Order to Answer or Deem Admitted

12.40 Motion Should Request Expenses

12.41 Serve Notice and Motion a Reasonable Time Before Hearing

12.42 File and Serve Response to Motion

12.43 Party May Be Sanctioned for Failure to Answer When Ordered

12.44 Court May Postpone Ruling on Motion

V. MAKING MOTION TO AMEND OR WITHDRAW ADMISSIONS

12.45 Responding Party’s Checklist

12.46 Requesting Party’s Checklist

12.47 Make Motion for Relief to Avoid Conclusive Effect of Admissions

12.48 Motion for Relief Should Be Made in Writing

12.49 Motion Must Be Timely Made

12.50 Motion Must Establish That Decision on Merits Would Be Served by Withdrawal or Amendment

12.51 Motion Must Specify Relief and Should Attach New Response

12.52 Relief Is Favored When Core Issues Admitted Are Clearly in Dispute

12.53 Relief Is Favored When Technical Error or Lack of Representation Are Factors

12.54 Requesting Party Must Demonstrate Prejudice

12.55 Relief from Judgment Is Available

VI. EFFECT OF FAILURE TO ADMIT MATTER PROVEN

12.56 Party May Be Sanctioned for Failure to Admit

12.57 Award Mandatory Unless Court Finds Grounds Not to Sanction

12.58 Court Must Rule When Matter Proven, but May Defer Ruling on Amount

VII. USING ANSWERS TO REQUESTS FOR ADMISSION IN LITIGATION

12.59 Admissions May Not Be Used Outside Pending Action

12.60 Admission Binding Only If Used by Requesting Party Against Responding Party

12.61 Admissions May Not Be Used in a Motion for Judgment on Pleadings

12.62 Admissions May Be Used in Summary Judgment Proceedings

12.63 Admissions May Be Used at Trial

12.64 Admissions May Be Used to Exclude Contrary Evidence

12.65 Denials Have Limited Impeachment Use

VIII. FORMS

12.66 Motion to Exceed Limitation on Number of Requests for Admission

12.67 Request for Admission

12.68 Motion for Extension of Time to Respond to Request for Admission

12.69 Response to Request for Admission

12.70 Motion to Determine Sufficiency of Response to Request for Admission

12.71 Motion for Amendment or Withdrawal of Response to Request for Admission

12.72 Notice of Hearing

Chapter 13 Exchanging Expert Witness Information



I. OVERVIEW

13.01 Scope of Chapter

13.02 Master Checklist

II. OBTAIN LIST OF EXPERTS EXPECTED TO TESTIFY

13.03 Checklist

13.04 Expert Defined

13.05 Interrogatory Requiring Party to Disclose Experts Expected to Testify

13.06 Ramifications of Failure to Disclose

III. DISCOVER OPINIONS OF EXPERTS

13.07 Checklist

13.08 Obtain Discovery Concerning Experts Expected to Testify

13.09 Establish Compelling Circumstances Justifying Production of Expert’s Business and Financial Records

13.10 Obtain Report of Examination Conducted by Party’s Expert

13.11 Establish Exceptional Circumstances Justifying Discovery from Retained Expert Not Expected to Testify

IV. FEES AND EXPENSES

13.12 Checklist

13.13 Deposition Fees

13.14 Fees and Expenses for Experts Subject to Other Discovery of Facts and Opinions

13.15 Establishing Relief from Fees and Expenses

V. FORMS

13.16 Interrogatories Concerning Expert Witnesses

13.17 Motion for Further Discovery Concerning Expert Witness

13.18 Order for Further Discovery from Expert Witness

13.19 Motion for Discovery from Expert Nonwitness

Chapter 14 Protective Orders



I. OVERVIEW

14.01 Scope

14.02 Master Checklist

II. PROTECTIVE ORDERS

14.03 Checklist

14.04 Protective Orders

14.05 The Court Has Discretion When Granting/Denying a Motion for a Protective Order

14.06 Attorney Requesting Protective Order Must Show “Good Cause”

14.07 Attorney Seeking Discovery Has the Burden of Showing “Reasonable Necessity” for the Material Covered by the Protective Order

14.08 Attorney Should Extend Professional Courtesy

III. WHY PROTECTIVE ORDERS SHOULD BE SOUGHT IN DISCOVERY

14.09 Protective Orders for Sealed Discovery

14.10 Protective Orders for Financial Records

14.11 Protective Orders for Trade Secrets

14.12 Protective Orders for Depositions

14.13 Protective Orders for Interrogatories

14.14 Limiting Discovery

14.15 Undue Burden Associated with Discovery Demands

14.16 Confidential Information and Privilege

14.16A Protective Orders for Discovery from Nonparties

IV. FILING MOTION FOR PROTECTIVE ORDER

14.17 When to File a Motion for a Protective Order with the Court

14.18 Determine Whether a Certification Is Necessary

14.19 Protective Orders May Be Appealed

14.20 Conflict of Authority

14.21 Grand Jury Testimony and Protective Orders

14.22 Public Policy Issues and the Protective Order

14.23 Constitutional Issues and the Protective Order

V. SANCTIONS INVOLVING PROTECTIVE ORDERS

14.24 Court May Grant Sanctions for Violation of Court Order

14.25 Sanctions for Bringing or for Defending Motion for Protective Order

14.25A Obtaining Protective Order to Recover Expenses of Production

VI. FORMS

14.26 Plaintiff’s or Defendant’s Motion for a Protective Order

14.27 Another Example of a Motion for a Protective Order

14.28 Affidavit in Support of Motion for Protective Order

14.29 Protective Order

14.30 Notice of Confidential Information Within Court Filing

Chapter 15 Sanctions



I. OVERVIEW

15.01 Scope

15.02 Master Checklist

II. STANDARDS FOR SANCTIONS

15.03 Checklist

15.04 Sanctions Serve Coercive Function

15.04A Inherent Power of Court and Statutory Sanctions

15.05 Trial Court Has Broad Discretion

15.05A Sanctions for Fraud on the Court

III. ORDER TO COMPEL

15.06 Checklist

15.07 Establish Grounds for Motion to Compel

15.08 Provide Notice of Motion and Hearing

15.09 Draft Proposed Order

15.10 Opposing Motion to Compel

15.11 Obtaining Appellate Review

IV. SANCTIONS FOR FAILURE TO COMPLY WITH ORDER

15.12 Checklist

15.13 Establish Failure to Comply with Order

15.14 Determine Available Sanctions

15.15 Move for Sanctions

15.16 Opposing Motion for Sanctions

V. SANCTIONS WITHOUT MOTION TO COMPEL

15.17 Checklist

15.18 Establish Party’s Failure Regarding Deposition, Interrogatories, or Request for Inspection

15.19 Oppose Motion on Grounds of Justification or Injustice of Award

15.20 Establish Failure to Admit Proven Fact

15.21 Establish Expenses Incurred in Proving Fact

15.22 Oppose Motion If Failure to Admit Was Justifiable

15.23 Seek Sanctions for Spoliation of Evidence

15.23A Seek Remedies and Sanctions for Filing Information Obtained in Discovery without Rule Compliance and Good Cause

VI. FORMS

15.24 Motion to Compel Deponent to Answer Question at Deposition

15.25 Motion for Appointment of Referee to Preside Over Deposition

15.26 Motion to Compel Artificial Entity to Designate Individual to Give Deposition

15.27 Motion to Compel Answers to Interrogatories

15.28 Motion to Compel Response to Request for Production, Entry, or Inspection

15.29 Order to Compel Discovery

15.30 Motion to Impose Sanctions for Failure to Appear at Deposition

15.31 Motion to Impose Sanctions for Failure to Respond to Interrogatories

15.32 Motion to Impose Sanctions for Failure to Serve Written Response to Request for Inspection

15.33 Motion for Expenses and Attorneys’ Fees for Failure of Party to Admit Truth of Requested Admission

15.34 Order Imposing Sanctions

15.35 Motion for Contempt Order Against Deponent for Failure to Obey Discovery Order to Be Sworn or to Answer Question

15.36 Motion for Sanctions for Failure to Obey Order Compelling Designation of Person to Act on Behalf of Party

15.37 Order Imposing Sanctions for Failure to Obey Discovery Order

15.38 Notice of Motion and Certificate of Service

15.39 Motion for Remedies and Sanctions Due to Filing of Protected Information Without Good Cause

Chapter 16 Review of Discovery Orders



I. OVERVIEW

16.01 Scope

16.02 Master Checklist

II. CERTIORARI REVIEW

16.03 Checklist

16.04 Review By Writ of Certiorari

16.05 Generally, an Appeal May Be Taken Only From Orders That Are Final

16.06 Review of Nonfinal Orders Is an Extraordinary Measure

16.07 Several Courts May Issue Certiorari Review

16.08 Certain Requirements Must Be Met for a Certiorari Review

16.09 Reasons Courts Deny Certiorari Review

16.10 Reasons Certiorari Review May Be Appropriate

16.11 Certiorari Is Proper to Review Discovery

III. WRIT OF MANDAMUS

16.12 Checklist

16.13 Compel An Act By a Writ of Mandamus

16.14 Several Courts Are Authorized to Issue Writs of Mandamus

16.15 The Legal Duty and the Right of the Petitioner Must Be Clear

16.16 There Must Be Adequate Grounds for Issuing a Writ of Mandamus

16.17 A Court May Use Any Means at Its Disposal to Enforce a Writ of Mandamus

IV. WRIT OF PROHIBITION

16.18 Checklist

16.19 Affect of a Writ of Prohibition

16.20 A Writ of Prohibition Is A Preventive Remedy

16.21 Several Courts Are Authorized to Issue Writs of Mandamus

16.22 There Must Be Adequate Grounds for Issuing A Writ of Prohibition

V. PREPARING PETITION

16.23 Checklist

16.24 All Petitions Require Standard Elements

16.25 Petition for Certiorari Review

16.26 Requirements for a Writ of Mandamus

16.27 Requirements for a Writ of Prohibition

16.28 Basic Petition Formatting Requirements

16.29 Basis for Relief Must Be Set Out in All Petitions

16.29A Confidentiality of Records

VI. FILING AND SERVING PETITION

16.30 Checklist

16.31 Time Limit for Certiorari

16.32 No Time Limit is Set for Filing a Petition for a Writ of Mandamus

16.33 File Petition with Clerk of the Proper Court and Pay Appropriate Filing Fee

16.34 Serve Copies of the Petition on All Parties

16.35 File Necessary Certificates

16.36 Denials of Extraordinary Writs without Prejudice

VII. FORMS
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Chapter 1
Discovery Strategy and Planning

SYNOPSIS

I. OVERVIEW

1.01 Scope.

1.02 Master Checklist.

II. DISCOVERY STRATEGY AND PLANNING—PLAINTIFF’S PERSPECTIVE

1.03 Checklist.

1.04 Focus Discovery on Proving the Elements of the Cause of Action.

[1] Establish that Defendant Owed a Duty to Plaintiff.

[2] Establish that Defendant Breached Duty Owed to Plaintiff.

[3] Establish that Breach is Proximate Cause of Damages.

1.05 Seek Discovery Related to Punitive Damages Issues.

[1] Plaintiff Must Show Evidence of Intent, Malice, and/or Wantonness.

[2] Other Evidence Relates to Punitive Damages.

1.06 Seek Discovery Related to Affirmative Defenses.

1.07 Seek Discovery Related to Defendant’s Expert Witnesses.

1.08 Watch for Spoliation of Evidence.

III. DISCOVERY STRATEGY AND PLANNING—DEFENDANT’S PERSPECTIVE

1.09 Checklist.

1.10 Focus Discovery on Disproving One or More Elements of the Cause of Action.

[1] Duty Owed to the Plaintiff by the Defendant.

[2] Breach of the Duty Owed to the Plaintiff by the Defendant.

[3] Proximately Caused Damages Flowing from the Breach of Duty.

1.11 Test Plaintiff’s Evidence Related to Punitive Damages.

[1] Plaintiff Must Show Evidence of Intent, Malice, and/or Wantonness.

[2] Plaintiff May Show Other Evidence Relating to Punitive Damages.

1.12 Seek Discovery Related to Proving the Elements of Affirmative Defenses.

1.13 Seek Discovery Related to Plaintiff’s Expert Witnesses.

IV. SPOLIATION OF EVIDENCE

1.14 Checklist.

1.15 Sanctions May Result from Spoliation of Evidence.

V. CHECKLISTS FOR THE PLAINTIFF FOR VARIOUS CAUSES OF ACTION & ISSUES

1.16 Checklist.

1.17 Abuse, or Incest.

1.18 Admiralty Actions—General.

[1] Federal Court.

[2] State Court.

1.19 Adverse Possession.

1.20 Assault.

1.21 Battery.

1.22 Civil Remedies for Criminal Practices Act.

1.23 Comparative Negligence.

1.24 Conversion.

1.25 Death on the High Seas Act Actions.

1.26 Detinue.

1.27 Fair Labor Standards Act.

1.28 False Arrest.

1.29 False Imprisonment.

1.30 Federal Civil Rights Actions under 42 U.S.C.S. § 1983 and § 1985.

1.31 Florida Civil Rights Act.

1.32 Florida Fair Housing Act.

1.33 Florida False Claims Act.

1.34 Fraud.

1.35 Immunity.

1.36 Intentional Torts—Other.

1.37 Jones Act.

1.38 Libel.

1.39 Malicious Interference.

1.40 Malicious Prosecution.

1.41 Malpractice—Legal.

1.42 Medical and Dental Malpractice.

1.43 Mitigation of Damages.

1.44 Negligence.

1.45 Products Liability.

1.46 Punitive Damages.

1.47 Replevin.

1.48 Slander.

1.49 State and its Agencies, Actions Against.

1.50 Subrogation.

1.51 Trespass.

1.52 Wrongful Death.

VI. CHECKLISTS FOR THE DEFENDANT FOR VARIOUS CAUSES OF ACTION & ISSUES

1.53 Checklist.

1.54 Abuse, or Incest.

1.55 Admiralty Actions—General.

1.56 Adverse Possession.

1.57 Assault.

1.58 Battery.

1.59 Civil Remedies for Criminal Practices Act.

1.60 Contributory and Comparative Negligence.

1.61 Conversion.

1.62 Death on the High Seas Act Actions.

1.63 Detinue.

1.64 Fair Labor Standards Act.

1.65 False Arrest.

1.66 False Imprisonment.

1.67 Federal Civil Rights Actions under 42 U.S.C.S. § 1983 and § 1985.

1.68 Florida Civil Rights Act.

1.69 Florida Fair Housing Act.

1.70 Florida False Claims Act.

1.71 Fraud.

1.72 Immunity.

1.73 Intentional Torts—Other.

1.74 Jones Act.

1.75 Libel.

1.76 Malicious Interference.

1.77 Malicious Prosecution.

1.78 Malpractice—Legal.

1.79 Medical and Dental Malpractice.

1.80 Mitigation of Damages.

1.81 Negligence.

1.82 Products Liability.

1.83 Punitive Damages.

1.84 Replevin.

1.85 Slander.

1.86 State and its Agencies, Actions Against.

1.87 Statute of Limitations or Repose.

1.88 Subrogation.

1.89 Trespass.

1.90 Wrongful Death.

VII. FORMS

1.91 Interrogatories Concerning Expert Witnesses.

1.92 Motion for Further Discovery Concerning Expert Witness.

1.93 Order for Further Discovery from Expert Witness.

1.94 Motion for Discovery from Expert Nonwitness.

1.95 Plaintiff’s Complaint for Assault.

1.96 Complaint—Action for Damages for Conversion.

1.97 Complaint in Action for Wrongful Death of Wife and Children Resulting from a Railroad Accident in Which Deliberate Violations of Rights of Motoring Public Are Alleged.

1.98 Complaint—False Imprisonment/False Arrest.

1.99 Complaint—Intentional Misrepresentation of Fact.

1.100 Complaint—Libel.

1.101 Complaint in Abuse of Process Action by Purchaser Against Seller and Bill Collector Who Caused Plaintiff’s Arrest.

1.102 Complaint for Legal Malpractice—Negligence.

1.103 Notice of Intent to Initiate Litigation for Medical Malpractice.

1.104 Complaint in Action Where Crane Operator Hurt When Crane Boom Came in Contact with High-Tension Electrical Wires.

1.105 General Affirmative Defense Alleging Comparative Negligence of Plaintiff.

1.106 Complaint in Slander Action Where Defendant Called Plaintiff a “Deadbeat” and “Not an Honest Person”.

1.107 Complaint in Action by Insurer Against Supplier.

1.108 Motion to Declare Action Complex.

1.109 Stipulation to Declare Action Complex.

1.110 Cover Letter to Judge re Stipulation to Declare Action Complex.

1.111 Order Designating A Case Complex.

1.112 Notice of Confidential Information Within Court Filing.

I. OVERVIEW

1.01 Scope. This chapter covers:

• Advice on how to formulate a strategy and an implementing plan for discovery;

• Taking into account the elements of the cause of action; and

• Taking into account the unique facts of the case.

1.02 Master Checklist.

FOR BOTH SIDES

[image: image] Determine whether the case would benefit from “complex case” designation.

[image: image] Strategic Point: Complex Case designation has advantages and disadvantages. Rule 1.201, Fla. R. Civ. P., allows the parties and the court to determine early in the process those cases that would benefit from “proactive judicial involvement.” IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558, 561 (Fla. 2009). Rule 1.201 calls for increased attention to the case by the trial court; early, periodic, and final case management conferences; early setting of a trial date; mandatory meetings of counsel before case management conferences; case status reports for submission to the judge; and case management by the judge, including court orders on discovery and disclosure deadlines. The Rule defines “complex litigation” and the manner in which the parties and the court may invoke the enhanced case management process. A complex action is one that is likely to involve complicated legal or case management issues and that may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.” Rule 1.201(a)(1), Fla. R. Civ. P. It is incumbent on counsel to determine early on whether the client and case would be better served by a motion to declare the case complex, which involves consideration of the qualities and abilities of the opposing counsel and judge in the case. For example, if the case meets definitional requirements of Rule 1.201(a)(1), and if opposing counsel by experience or reputation is prone to delay discovery, disclosure, or setting of trial, then a motion to declare the case complex may be an option to consider. The question is whether the additional structure, judicial involvement, and burdens imposed by Rule 1.201 will help or hurt in the long run. On the other hand, if the opposing counsel is a known quantity and the abilities of the judge to manage a complex case are unknown or questionable, then it may be best to not invoke Rule 1.201, even if the case may meet the definition, at least until it becomes necessary to do so. Finally, if both attorneys feel their client and case may benefit from judicial involvement, structured deadlines, and early designation of a trial date, then the parties may stipulate to invoking Rule 1.201. Rule 1.201(a)(3), Fla. R. Civ. P. However, the decision to seek, oppose, or stipulate to complex status is one that counsel should discuss with the client, as Rule 1.201 places a substantial amount of control in the hands of the judge early on and may impose significant time, disclosure, and discovery burdens on counsel and the client.

[image: image] Strategic Point: Family law cases are exempt from Rule 1.201 designation, and other rules and forms have been modified to accommodate the process encompassed in Rule 1.201. See Rules 1.100, 1.200, 1.440 and Forms 1.997,1.998, and new Form 1.999, Fla. R. Civ. P. and Rules 12.100 and 12.201 and Form 12.928, Fla. R. Fam. P.

[image: image] Core Cases: IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558 (Fla. 2009) (adopting and modifying rules and forms for complex cases with commentary from the Court that may assist in arguing for or against invoking complex action requirements in a given case).

[image: image] Determine who the judge is for the case and get to know the judge.

[image: image] Judicial Note: Know your judge. Judges vary in the amount of supervision and involvement in the discovery and progress of the case. All Florida judges are required by the Rules of Judicial Administration to take charge of a case early and manage the case through trial. See Fla. R. Jud. Admin. 2.545(b). Judicial education encourages judges to actively manage the case, including the progress of discovery. Most lawyers and judges agree that judges need to actively manage each case from beginning to end to contain costs, prevent abuse, and ensure timely progress. American College of Trial Lawyers Task Force on Discovery Interim Report (2008). Yet, not all judges actively manage their cases. Some judges are reluctant to stir up a pot that may cause more harm than good. After all, the lawyers should know the case better than the judge. Given the variance in management style and preferences, counsel should know and account for the propensities and preferences of the judge on their case when developing discovery strategy. Sometimes invoking judicial involvement and early education of the court can assist in carrying out discovery strategy. Other times, the lawyers may seek to move the case as far as possible without judicial involvement. If the case potentially qualifies for complex action status under Rule 1.201, counsel should consider the abilities of the judge to manage the complex case. If the court issues an order declaring the case complex, there will be significantly increased judicial involvement in the management of the case, including trial dates, disclosure deadlines, and discovery deadlines. See Fla. R. Civ. P. 1.201. At a minimum, counsel should know discovery practices that will draw the ire of the assigned judge so they may be avoided, if possible. Lawyers who are unfamiliar with a judge should ask someone they trust who knows the judge. Also, the Young Lawyers Section of the Florida Bar surveys and publishes judicial preferences, and some judges publish information about their preferences in their chambers or on court websites. All Florida judges are taught in judicial education to use the current Trial Lawyer’s Discovery Handbook, prepared in conjunction with the Circuit and County Judges Conferences, which is available from The Florida Bar Trial Lawyers Section webpage at http://www.flatls.org/. The Discovery Handbook is a handy reference when planning, conducting, or arguing discovery issues before the court.

[image: image] Strategic Point: Involve and inform the client. Make it a point to fully inform the client as soon as possible on what to expect in discovery. The attorney is the expert on the subject, and it is important for the client to understand what will be expected under the law with regard to compliance with discovery requests and disclosure of discoverable information and documents. Likewise, the client should be advised, to the extent possible, of what may be expected of the judge and the opponent in the process. The client should be informed of the nature and extent of attorney client, work product, and other available privileges and how to safeguard them. It is important to encourage realistic expectations on the part of the client so that a consistent, professional discovery strategy can be developed. For example, explain fully the potential harm to the cause and sanctions that may result from hiding discoverable information or even worse, spoliation. If the client has a routine document or electronic record destruction policy, now is the time to educate the client with regard to any obligation to preserve evidence. The client needs to understand the ethical obligations of the lawyer in the litigation process, including discovery. Be sure to realistically cover the amount of intrusion the process will likely have on the client’s private personal or business information and the steps that will need to be taken by the client and the lawyer to keep the information as private as possible such as protective orders and sealing of records. If the case potentially qualifies for complex action status under Rule 1.201, counsel should discuss the pros and cons of complex case status and the benefits and burdens that may be placed on counsel and the client through deadlines for discovery, pretrial, and trial dates as well as increased case management by the judge meaning more hearings, reports, and disclosures. See Fla. R. Civ. P. 1.201. Consider having the client participate in the decision to seek, oppose, or stipulate to complex case status as the case may dictate. To be sure, these are not easy conversations to have with the client, but the more the client knows about the process up front, the smoother the effort will be.

[image: image] Cross Reference: LexisNexis Practice Guide, Florida Personal Injury § 1.07.

FOR THE PLAINTIFF

[image: image] Determine the cause or causes of action to be pursued.

[image: image] Determine the elements of each cause of action.

[image: image] Compare the elements of each cause of action to the known and provable facts.

[image: image] Determine which factual elements need proof or additional proof.

[image: image] Take the list of factual elements which need proof or additional proof and:

[image: image] Determine who or what can provide the needed proof.

[image: image] Determine the best way to obtain that proof from the person or entity which has the necessary knowledge to enable you to prove the needed factual element.

[image: image] Consider the form of discovery that will best serve your needs and for each respective production request and ask for production in that form; i.e., examination of original documents, mailed copies, electronic records, etc.

[image: image] If a non-destruction or preservation request or order is necessary, request such at the earliest possible time.

[image: image] If the Supreme Court has approved a form of interrogatories for the type of action, the initial interrogatories must be in the form approved by the court, except that a party may use fewer interrogatories than the number provided in the standard form. Determine whether the rules require specific forms of interrogatories and formulate additional specific interrogatories after reviewing the content of the standard form interrogatories. Fla. R. Civ. P. 1.340.

[image: image] Prepare a discovery plan and strategy based on the factual elements which need proof or additional proof.

[image: image] Prepare appropriate party and non-party notices, interrogatories, requests, subpoenas, or other documentation for each person or entity from whom discovery of the proof of the factual element is needed.

[image: image] Determine the timing of the service of those notices, etc.

[image: image] Determine whether the client and case would be better served by a motion to declare the case complex. Fla. R. Civ. P. 1.201.

[image: image] Strategic Point: Complex Case designation has advantages and disadvantages. Rule 1.201, Fla. R. Civ. P., allows the parties and the court to determine early in the process those cases that would benefit from “proactive judicial involvement.” IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558, 561 (Fla. 2009). Rule 1.201 calls for increased attention to the case by the trial court; early, periodic, and final case management conferences; early setting of a trial date; mandatory meetings of counsel before case management conferences; case status reports for submission to the judge; and case management by the judge, including court orders on discovery and disclosure deadlines. Rule 1.201 defines “complex litigation” and the manner in which the parties and the court may invoke the enhanced case management process. A complex action “is one that is likely to involve complicated legal or case management issues and that may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.” Rule 1.201(a)(1), Fla. R. Civ. P. It is incumbent on counsel to determine early on whether the client and case would be better served by a motion to declare the case complex, which involves consideration of the qualities and abilities of the opposing counsel and judge in the case. For example, if the case meets definitional requirements of Rule 1.201(a)(1), and if opposing counsel by experience or reputation is prone to delay discovery, disclosure, or setting of trial, then a motion to declare the case complex may be an option to consider. The question is whether the additional structure, judicial involvement, and burdens imposed by Rule 1.201 will help or hurt in the long run. On the other hand, if the opposing counsel is a known quantity and the abilities of the judge to manage a complex case are unknown or questionable, then it may be best to not invoke Rule 1.201, even if the case may meet the definition, at least until it becomes necessary to do so. Finally, if both attorneys feel their client and case may benefit from judicial involvement, structured deadlines, and early designation of a trial date, then the parties may stipulate to invoking Rule 1.201. Rule 1.201(a)(3), Fla. R. Civ. P. However, the decision to seek, oppose, or stipulate to complex status is one that counsel should discuss with the client, as Rule 1.201 places a substantial amount of control in the hands of the judge early on and may impose significant time, disclosure, and discovery burdens on counsel and the client.

[image: image] Carefully review the facts of your case, which are known to you and those which you believe might can be proven and compare them to the affirmative defenses which would be available to the defendant, and:

[image: image] Prepare a discovery plan and strategy, as appropriate, to address any affirmative defenses which you can anticipate; and

[image: image] Prepare a discovery plan and strategy to counter any attacks on any perceived weaknesses in your case.

[image: image] Strategic Point: Focus on necessary discovery. Every case deserves true legal analysis toward developing discovery strategy and tactics that will serve the client’s best interests in economically and effectively handling the case. There are many arrows in the discovery quiver, and selecting the right ones for specific cases and circumstances is part of the art of effective advocacy. Apply thought and care to the process instead of mindlessly using forms from other cases. Certainly, patterns developed in handling similar cases may form the basis for continuing a strategy or tactics that have worked in the past. The problem with relying on past forms or patterns is that they may result in asking for more than necessary or asking for less than necessary, either of which can create problems for the client or for the lawyer in justifying the conduct in court. Notwithstanding the fact that the plaintiff bears the burden of proof on the case in chief, when preparing a discovery plan, avoid the tendency to shotgun or overreach. Everything produced will need to be reviewed, and asking for too much can be expensive or worse yet, hide nuggets among all the unnecessary clutter. You can always ask for more if you need it. Asking the defense for too much either through lack of effort in refining discovery goals or for the purpose of making the other side work harder may result in censure by the court or retaliatory discovery, subjecting lawyer and client to unnecessary work and unnecessary disclosure. It is difficult to object as burdensome and overbroad after asking for the same scope of discovery from the other side. Causing excess discovery can delay justice for the plaintiff. Good lawyers on both sides appreciate thoughtful discovery requests rather than a shotgun approach. In short, carefully consider what is required from the other side to serve your client’s needs and ask only for what is necessary. Always have a valid reason for the scope and content of each discovery request, which will assist when conferring with the other side on discovery issues and ultimately justifying the discovery before the judge or master, if necessary. If discovery on a certain issue will hasten a possible settlement, undertake that discovery first to possibly avoid the time and cost of unnecessary discovery.

[image: image] Judicial Note: The judge’s perspective of resolving discovery disputes is to ensure fair and economical exchange of information that is discoverable. Developing a consistent and honest strategy based on the rules is an effective mode of advocacy. Since the judge is normally not fully aware of the true circumstances involving the real issues and the availability of information early in the case, the judge measures what the lawyers say in motions and in court for veracity, reasonableness, and consistency. If it appears that one side or the other is hiding something, blocking the opportunity for discovery, or trying to overwhelm the other side with burdensome requests, then the court should employ the discretion it has to create balance and justice in the discovery effort. This means the lawyer who wants the best chance for success before the court should avoid playing games with discovery or allowing the client to play games and have a good lawful basis for positions taken in discovery. Credibility garnered with the judge in discovery issues carry over to other decisions in the case.

[image: image] Strategic Point: Consider privacy issues early on. In today’s climate, especially with electronic court records, private information about the client can intentionally or unintentionally get into the public record if safeguards are not taken. Courts are still working out the details for access to court records, but many court files are now received or converted to electronic form, which may be searched and mined for information. See Supreme Court Administrative Order AO09-30, Statewide Standards for Electronic Access to the Courts (Fla. July 1, 2009)(establishing standards for implementation of electronic filing of court documents and maintenance of and access to court records pursuant to the mandates of Chapter 2009-61, Laws of Florida) at http://www.floridasupremecourt.org/clerk/adminorders/2009/AOSC09-30.pdf. Sealing a court file or part of a court file requires a motion and hearing using specific criteria, and judges prefer to not keep matters secret unless absolutely necessary and lawful to do so. See Fla. R. Jud. Admin. 2.420 (2008), Public Access to Judicial Branch Records. One approach to consider may be to exchange sensitive documents or data outside the record using secure exchange of sequentially page-numbered copies of all records that do not go into the court record unless and until it is necessary to do so.

In 2010, Fla. R. Jud. Admin. 2.420 was amended, creating new requirements for counsel filing “confidential information” as defined by the rule. The rule requires counsel filing confidential information delineated in Fla. R. Jud. Admin. 2.420(d)(1) to provide notice to the clerk and to “affected non-parties” before such information is filed to enable parties and affected non-parties to seek protection from disclosure of the information. See § 1.112. Any person filing a document with the court shall also ascertain whether any information contained within the document may be confidential under Fla. R. Jud. Admin. 2.420(c) notwithstanding that such information is not itemized at subdivision (d)(1). A person filing information that he or she believes in good faith to be confidential but that is not described in subdivision (d)(1) shall request that the information be maintained as confidential by filing a “Motion to Determine Confidentiality of Court Records” under the procedures set forth in Fla. R. Jud. Admin. 2.420(e), (f), or (g), unless (A) the person filing the information is the only individual whose confidential information is included in the document to be filed or is the attorney representing all such individuals; and (B) a knowing waiver of the confidential status of that information is intended by the person filing the information. Any interested person may request that information within a court file be maintained as confidential by filing a motion as provided in Fla. R. Jud. Admin. 2.420(e), (f), or (g). See Fla. R. Jud. Admin. 2.420(d)(3). In 2011, the Florida Rules of Civil Procedure and Florida Rules of Judicial Administration as well as other rules and forms, were amended to require good cause for filing documents and information in the court record as well as compliance with the aforementioned requirements to protect certain confidential information. See IN RE: IMPLEMENTATION OF COMMITTEE ON PRIVACY AND COURT RECORDS RECOMMENDATIONS, et al., ___ So. 3d ___, 2011 Fla. LEXIS 1532 (Fla. June 30, 2011); Fla. R. Civ. P. 1.280(f); 1.310(f); 1.340(e); 1.350(d); and Fla. R. Jud. Admin 2.420; 2.425 (Minimization of Sensitive Information). By these rules, the Supreme Court places responsibility squarely on counsel and pro se litigants. Accordingly, before filing information in a court record, counsel is obligated to know and comply with all privacy and screening requirements and identify good cause to file such documents.

[image: image] Strategic Point: Consider electronic records issues early on. Electronic or digital data (ESI) and the hardware that houses them vary from fragile to ephemeral for safekeeping and preservation. Many companies and individuals delete or destroy records as a matter of routine business practice. If the discovery target employs electronic records or communication, send notice of the need to preserve the records and seeking a preservation order or agreement or requesting a meeting to determine how to preserve and exchange the information. Determine the client’s recordkeeping and retention practices, and fully advise the client on the requirements to preserve certain records and potential sanctions or remedies if compliance is breached. Advise the client regarding suspension of routine records destruction for records that should be preserved.

FOR THE DEFENDANT

[image: image] Determine the applicable affirmative defenses and after pleading them, review the elements of each such affirmative defense, and:

[image: image] Determine what person or entity who are in possession of facts needed to prove the elements of each affirmative defense.

[image: image] Prepare a discovery plan and strategy for obtaining those needed facts from those in possession of them.

[image: image] From facts made known to you by your client or investigation, determine any weaknesses in the plaintiff’s case, which do not constitute affirmative defenses, and:

[image: image] Determine if additional facts are needed to develop that part of the case, and who has possession of such facts.

[image: image] Prepare a discovery plan and strategy to obtain those facts.

[image: image] Determine whether the client and case would be better served by a motion to declare the case complex. Fla. R. Civ. P. 1.201.

[image: image] Strategic Point: Complex Case designation has advantages and disadvantages. Rule 1.201, Fla. R. Civ. P., allows the parties and the court to determine early in the process those cases that would benefit from “proactive judicial involvement.” IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558, 561 (Fla. 2009). Rule 1.201 calls for increased attention to the case by the trial court; early, periodic, and final case management conferences; early setting of a trial date; mandatory meetings of counsel before case management conferences; case status reports for submission to the judge; and case management by the judge, including court orders on discovery and disclosure deadlines. Rule 1.201 defines “complex litigation” and the manner in which the parties and the court may invoke the enhanced case management process. A complex action “is one that is likely to involve complicated legal or case management issues and that may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.” Rule 1.201(a)(1), Fla. R. Civ. P. It is incumbent on counsel to determine early on whether the client and case would be better served by a motion to declare the case complex, which involves consideration of the qualities and abilities of the opposing counsel and judge in the case. For example, if the case meets definitional requirements of Rule 1.201(a)(1), and if opposing counsel by experience or reputation is prone to delay discovery, disclosure, or setting of trial, then a motion to declare the case complex may be an option to consider. The question is whether the additional structure, judicial involvement, and burdens imposed by Rule 1.201 will help or hurt in the long run. On the other hand, if the opposing counsel is a known quantity and the abilities of the judge to manage a complex case are unknown or questionable, then it may be best to not invoke Rule 1.201, even if the case may meet the definition, at least until it becomes necessary to do so. Finally, if both attorneys feel their client and case may benefit from judicial involvement, structured deadlines, and early designation of a trial date, then the parties may stipulate to invoking Rule 1.201. Rule 1.201(a)(3), Fla. R. Civ. P. However, the decision to seek, oppose, or stipulate to complex status is one that counsel should discuss with the client, as Rule 1.201 places a substantial amount of control in the hands of the judge early on and may impose significant time, disclosure, and discovery burdens on counsel and the client.

[image: image] Consider the form of discovery that will best serve your needs and for each respective production request and ask for production in that form; i.e., examination of original documents, mailed copies, electronic records, etc.

[image: image] If a non-destruction or preservation request or order is necessary, request such at the earliest possible time.

[image: image] If the Supreme Court has approved a form of interrogatories for the type of action, the initial interrogatories should be in the form approved by the court, except that a party may use fewer interrogatories than the number provided in the standard form. Determine whether the rules require specific forms of interrogatories and formulate additional specific interrogatories after reviewing the content of the standard form interrogatories. Fla. R. Civ. P. 1.340.

[image: image] Prepare and serve the appropriate discovery notices, interrogatories, requests for production, requests for admission, etc.

[image: image] Strategic Point: Focus on necessary discovery. Every case deserves true legal analysis toward developing discovery strategy and tactics that will serve the client’s best interests in economically and effectively handling the case. Certainly, patterns developed in handling similar cases may form the basis for continuing a strategy or tactics that have worked in the past. The problem with relying on past forms or patterns is that they may result in asking for more than necessary or asking for less than necessary, either of which can create problems for the client or for the lawyer in justifying the conduct in court. Notwithstanding the fact that the defendant needs to muster information to defeat the elements of the plaintiff’s cause of action and bears the burden of proof on certain defenses, when preparing a discovery plan, avoid the tendency to shotgun or overreach. Everything produced will need to be reviewed, and asking for too much can be expensive, or worse yet, hide nuggets among all the unnecessary clutter. You can always ask the plaintiff for more if you need it. Asking the plaintiff for too much either through lack of effort in refining discovery goals or for the purpose of making the other side work harder may result in censure by the court or retaliatory discovery, subjecting lawyer and client to unnecessary work and unnecessary disclosure. It is difficult to object as burdensome and overbroad after asking for the same scope of discovery from the other side. Good lawyers on both sides appreciate thoughtful discovery requests rather than a shotgun approach. In short, carefully consider what is required from the other side to serve your client’s needs and ask only for what is necessary. Always have a valid reason for the scope and content of each discovery request, which will assist when conferring with the other side on discovery issues and ultimately justifying the discovery before the judge or master, if necessary. If discovery on a certain issue will hasten a possible settlement, undertake that discovery first to possibly avoid the time and cost of unnecessary discovery. Effective January 1, 2011, Rule 1.340 was modified such that form interrogatories provided in the rules for certain types of cases may be used only if applicable, which makes interrogatories a more flexible and useful vehicle for discovery. See Fla. R. Civ. P. 1.340; Fla. R. Civ. P. Form 1.976; Fla. R. Civ. P. Appendix—Standard Interrogatories Forms. See also § 9.10 below.

[image: image] Strategic Point: Consider privacy issues early on. In today’s climate, especially with electronic court records, private information about the client can intentionally or unintentionally get into the public record if safeguards are not taken. Courts are still working out the details for access to court records, but many court files are now received or converted to electronic form, which may be searched and mined for information. See Supreme Court Administrative Order AO09-30, Statewide Standards for Electronic Access to the Courts (Fla. July 1, 2009) (establishing standards for implementation of electronic filing of court documents and maintenance of and access to court records pursuant to the mandates of Chapter 2009-61, Laws of Florida) at http://www.floridasupremecourt.org/clerk/adminorders/2009/AOSC09-30.pdf. Sealing a court file or part of a court file requires a motion and hearing using specific criteria, and judges prefer to not keep matters secret unless absolutely necessary and lawful to do so. See Fla. R. Jud. Admin. 2.420 (2008), Public Access to Judicial Branch Records. One approach to consider may be to exchange sensitive documents or data outside the record using secure exchange of sequentially page-numbered copies of all records that do not go into the court record unless and until it is necessary to do so. In 2010, Fla. R. Jud. Admin. 2.420 was amended, creating new notice and assessment requirements for counsel filing “confidential information” as defined by the rule. The rule requires counsel filing confidential information to provide notice to the clerk and to “affected non-parties” before such information is filed to enable parties and affected non-parties to seek protection from disclosure of the information. In 2011, the Florida Rules of Civil Procedure and Florida Rules of Judicial Administration as well as other rules and forms, were amended to require good cause for filing documents and information in the court record as well as compliance with the aforementioned requirements to protect certain confidential information. See IN RE: IMPLEMENTATION OF COMMITTEE ON PRIVACY AND COURT RECORDS RECOMMENDATIONS, et al., ___ So. 3d ___, 2011 Fla. LEXIS 1532 (Fla. June 30, 2011); Fla. R. Civ. P. 1.280(f); 1.310(f); 1.340(e); 1.350(d); and Fla. R. Jud. Admin 2.420; 2.425 (Minimization of Sensitive Information). By these rules, the Supreme Court places responsibility squarely on counsel and pro se litigants. Accordingly, before filing information in a court record, counsel is obligated to know and comply with all privacy and screening requirements and identify good cause to file such documents.

Nonparty privacy interests: Protection of confidential or sensitive information extends to information discovered from non-parties. Particular care is taken by the court when discovery is requested of nonparties, chiefly due to privacy. Court analysis regarding nonparty discovery involves a balancing of the requestor’s need for information against the nonparty’s interest in maintaining its confidentiality. The trial court must determine whether the requesting party establishes a need for the information that outweighs the privacy rights of the non-party. See Westco, Inc. v. Scott Lewis’ Gardening & Trimming, 26 So. 3d 620 (Fla. 4th DCA 2009) and Rappaport v. Mercantile Bank, 17 So. 3d 902, 906 (Fla. 2d DCA 2009) (financial records of a nonparty will be afforded protection based on privacy rights and potential for irreparable harm that is not remediable on appeal because the person whose interests are to be protected is not a party to the action). Fla. R. Jud. Admin. 2.420 contains notice and assessment requirements for counsel filing “confidential information” as defined by the rule. Among other things, Rule 2.420 requires counsel filing confidential information to provide notice to the clerk and to “affected non-parties” before such information is filed to enable parties and affected non-parties to seek protection from disclosure of the information. See § 1.112.

[image: image] Strategic Point: Consider electronic records issues early on. Electronic or digital data (ESI) and the hardware that houses them vary from fragile to ephemeral for safekeeping and preservation. Many companies and individuals delete or destroy records as a matter of routine business practice. If the discovery target employs electronic records or communication, send timely notice of the need to preserve the records and seek a preservation order or agreement or request a meeting to determine how to preserve and exchange the information. Determine the client’s recordkeeping and retention practices, and fully advise the client on the requirements to preserve certain records and potential sanctions or remedies if compliance is breached. Advise the client regarding suspension of routine records destruction for records that should be preserved.

II. DISCOVERY STRATEGY AND PLANNING—PLAINTIFF’S PERSPECTIVE

1.03 Checklist.

[image: image] Determine the elements of the cause of action.

Authority: Fla. Stat. § 1.280(b)

Discussion: See § 1.04

[image: image] Determine if the plaintiff was owed a duty.

Authority: Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003)

Discussion: See § 1.04[1]

[image: image] Determine if the defendant breached the duty owed to the plaintiff.

Authority: Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003)

Discussion: See § 1.04[2]

[image: image] Determine if the damages were proximately caused by the breach.

Authority: Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003)

Discussion: See § 1.04[3]

[image: image] Determine if punitive damages are available.

[image: image] Post in advance the cost of discovery if pursuing punitive damages from insurance company.

Authority: National Sec. Fire & Cas. Co. v. Dunn, 751 So. 2d 777 (Fla. 5th DCA 2000)

Discussion: See § 1.05

[image: image] Determine if there was willful, wanton and intentional misconduct.

Authority: Key West Convalescent Center, Inc. v. Doherty, 619 So. 2d 367, 369 (Fla. 3d DCA 1993)

Discussion: See § 1.05[1]

[image: image] Determine reasonable basis for punitive damages.

Authority: Fla. Stat. § 768.72

Discussion: See § 1.05[2]

[image: image] Discover affirmative defenses.

Discussion: See § 1.06

[image: image] Discover defendant’s expert witnesses.

Discussion: See § 1.07

[image: image] Prevent spoliation of evidence.

Authority: Hagopian v. Publix Supermarkets, Inc., 788 So. 2d 1088 (Fla. 4th DCA 2001)

Discussion: See § 1.08

1.04 Focus Discovery on Proving the Elements of the Cause of Action. Discovery should initially focus on making certain that the plaintiff’s counsel can prove a prima facie case. Even if counsel believes that she can prove a prima facie case when suit is filed, counsel should still look initially for additional evidence which can bolster or strengthen that prima facie case and any evidence that would tend to undermine or disprove a prima facie case.

[image: image] Core Statute: Fla. R. Civ. P. 1.280(b)

In Part V, there are checklists for the more common causes of action as to what is needed to prove the prima facie case, and what type of discovery should be initiated to prove and/or strengthen that prima facie case.

[image: image] Core Case: Balas v. Ruzzo, 719 So. 2d 286 (Fla. 1998), citing Allstate Ins. Co. v. Langston, 655 So. 2d 91 (Fla. 1995), and Amente v. Newman, 653 So. 2d 1030 (Fla. 1995) (discovery in civil cases must be relevant, but the concept of relevancy is broader in discovery than in trial).

1.04[1] Establish that Defendant Owed a Duty to Plaintiff. It is elementary that in order to make out a prima facie case for any cause of action, the plaintiff must demonstrate that the defendant owed the plaintiff a duty to act or refrain from acting in a certain manner. Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003).

1.04[2] Establish that Defendant Breached Duty Owed to Plaintiff. In order to make out a prima facie case for any cause of action, the plaintiff must prove that the defendant breached a duty to act or refrain from acting in a certain manner. Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003).

1.04[3] Establish that Breach is Proximate Cause of Damages. In order to make out a prima facie case for any cause of action, the plaintiff must prove that the defendant’s breach of that duty reasonably close causal connection between the breach of duty and the resulting actual damage or injury. Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182 (Fla. 2003).

1.05 Seek Discovery Related to Punitive Damages Issues.

[image: image] Strategic Point—Punitive Damages—Actions Against Insurers: Fla. Stat. § 624.155(5)(c), provides that any person who pursues a claim for punitive damages against an insurance company “shall post in advance the costs of discovery” and “[s]uch costs shall be awarded to the insurer if no punitive damages are awarded to the plaintiff.” National Sec. Fire & Cas. Co. v. Dunn, 751 So. 2d 777 (Fla. 5th DCA 2000).

[image: image] Strategic Point—Punitive Damages—Discovery of Financial Information: Early discovery planning is important because of the heightened scrutiny that punitive damage awards face in the wake of State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003). Discovery will initially need to be limited to strengthening the case for punitive damages. The plaintiff’s counsel will need to comply with Fla. Stat. § 768.72 and get the trial court to make a determination that there is a reasonable evidentiary basis for the recovery of punitive damages before discovery of financial information can be sought. See Globe Newspaper Co. v. King, 658 So. 2d 518 (Fla. 1995). Fla. Stat. § 768.72 creates a substantive legal right not to be subjected to a punitive damages claim and ensuing financial worth discovery until the trial court makes a determination that there is a reasonable evidentiary basis for recovery of punitive damages. Simeon, Inc. v. Cox, 671 So. 2d 158 (Fla. 1996).

[image: image] Judicial Note: It is clear from the case law [Simeon, Inc. v. Cox, 671 So. 2d 158, 160 (Fla. 1996) (stating that “to comply with the statute’s requirements, a plaintiff must obtain leave from the trial court to amend the complaint before punitive damages may be asserted”)] and the statute [Fla. Stat. § 768.72] that the better practice is for counsel to file the initial complaint without seeking punitive damages and only subsequently move to amend. Many attorneys seek punitive damages with their initial complaint, a strategy that is doomed to fail and creates a bad impression with the judge.

[image: image] Uncover information on an individual’s Florida assets:

Legal > States Legal—U.S. > Florida > Public Records > Real Property Locator > FL Deed Transfers, Tax Assessor Records and Mortgage Records—Selected Counties

Legal > States Legal—U.S. > Florida > Filings > FL Judgment and Lien Filings

Legal > States Legal—U.S. > Florida > Filings > FL Bankruptcy Filings

• Enter the name of the individual, e.g., name (john /3 doe).

1.05[1] Plaintiff Must Show Evidence of Intent, Malice, and/or Wantonness.

[image: image] Core Case: Key West Convalescent Ctr., Inc. v. Doherty, 619 So. 2d 367 (Fla. 3d DCA 1993) (to support a claim of punitive damages, a party must commit “willful, wanton, and intentional misconduct”).

[image: image] Core Case: Mercury Motors Express, Inc. v. Smith, 393 So. 2d 545 (Fla. 1981) (to hold a corporate employer vicariously liable for punitive damages, there must be some fault on the employer’s part in addition to the willful and wanton employee misconduct).

1.05[2] Other Evidence Relates to Punitive Damages. Actual economic loss to the plaintiff is not the only factor by which punitive damages are measured. The potential profit to the defendant is also relevant. TXO Prod. Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993). Also, an honest evaluation of the egregiousness of the defendant’s alleged conduct must be considered, and should be investigated through discovery. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

The trial court should always be sensitive to the protection of a party from harassment and from an overly burdensome inquiry. Florida Rule of Civil Procedure 1.280(c) provides that for good cause shown, the trial court may make any order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense that justice requires. The trial court should keep in mind that in most punitive damages cases, at the time plaintiffs are seeking discovery of defendants’ financial resources, there has not yet been a judicial determination of the defendants’ liability. If plaintiffs were allowed unlimited discovery of defendants’ financial resources in cases where there is no actual factual basis for an award of punitive damages, the personal and private financial affairs of defendants would be unnecessarily exposed and, in some cases, the threat of such exposure might be used by unscrupulous plaintiffs to coerce settlements from innocent defendants. In determining whether defendants’ motion for protective order under Rule 1.280(c) is “for good cause shown,” the trial court may consider, among other things, whether or not an actual factual basis exists for an award of punitive damages. Tennant v. Charlton, 377 So. 2d 1169 (Fla. 1979).

[image: image] Core Statute: Fla. Stat. § 768.72 (no claim for punitive damages permitted unless there is reasonable showing by evidence in the record or proffered which would provide reasonable basis for such damages, but no discovery of financial worth shall proceed until after the pleading concerning punitive damages is permitted).

[image: image] Strategic Point—Discovery of Electronic Records: A thorough discovery of emails, etc. can yield the “smoking gun” of efforts to cover-up what happened, efforts to silence witnesses or to have them change their recitations of what happened, and/or the true motives behind the action in question. Employment of an e-discovery expert is almost imperative. One place to begin gaining an understanding of this new type of discovery is to read Kristin M. Nimsger and Michele C.S. Lange, “Examining the Data—A beginners guide to computer-based evidence,” Security Products (May 2002), p. 16. Also, a Glossary of Terms related to computer evidence and discovery can be found at www.krollontrack.com/glossary/.

[image: image] Core Cases: Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242 (Fla. 1st DCA 1984) (if defendant takes steps to conceal acts or omissions giving rise to cause of action, then evidence of “concealment of offensive conduct after it initially occurred is indicative of malice or evil intent sufficient to support punitive damages”).

GMC v. McGee, 837 So. 2d 1010 (Fla. 4th DCA 2002), citing State v. Moorhead State Univ., 455 N.W.2d 79 (Minn. Ct. App. 1990) (if defendant encourages witnesses to fabricate testimony to cover up what it did, that can support an award of punitive damages).

[image: image] Judicial Note: There are as yet no reported cases in Florida on this subject, but counsel should be aware of the right of access to public records may include emails. Additionally, counsel may attempt to gain access to computer hard drives because deleting a file does not always erase it from the computer’s record.

1.06 Seek Discovery Related to Affirmative Defenses. Every plaintiff’s attorney will want to make sure that she has not overlooked a determinative, affirmative defense. An affirmative defense which is not pled may be waived. Proctor v. Schomberg, 63 So. 2d 68 (Fla. 3d DCA. 1953); SAC Constr. Co. v. Eagle Nat’l Bank, 449 So. 2d 301 (Fla. 3rd DCA 1984); Arizona v. California, 530 U.S. 392 (2000); and Trinity Carton Co. v. Falstaff Brewing Corp., 767 F.2d 184 (5th Cir. 1985). The answer is to simply propound a set of interrogatories which are designed to determine if there is a factual basis for any of the multitude of affirmative defenses. If the interrogatory answers fail to state any facts in support of the particular affirmative defense, or if they are vague or argumentative, then just attach them to a motion for partial summary judgment as to those affirmative defenses.

1.07 Seek Discovery Related to Defendant’s Expert Witnesses. Interrogatories should be propounded to discover the identity and opinions of any experts which the defendant has consulted and which the defendant may use to testify.

[image: image] Cross Reference: For further analysis of this issue, see Linda L. Schlueter and Kenneth R. Redden, Punitive Damages, Fourth Edition; and William M. Shernoff, Sanford M. Gage and Harvey R. Levine, Insurance Bad Faith Litigation, Ch. 8.

[image: image] Judicial Note: Counsel should not only seek to discover the identity and opinions of the experts, but they should also attempt to ascertain all documents and materials that the experts were given to reach their opinions. See Northup v. Acken, 865 So. 2d 1267 (Fla. 2004) (holding that material that would be protected as attorney work product may be discoverable if it is expected or intended for use at trial).

[image: image] Warning: The timing of discovery of experts may be subject to court order, such as an order pursuant to Rule 1.201 after a case has been declared complex. See Fla. R. Civ. P. 1.201(c)(1) (The case management order shall specify the dates by which all parties shall name their expert witnesses and provide the expert information required by rule 1.280(b)(4). If a party has named an expert witness in a field in which any other parties have not identified experts, the other parties may name experts in that field within 30 days thereafter).

[image: image] Strategic Point: Consider expert discovery by case management order. If the judge is determined to handle disclosure of experts and their opinions under a case management order, whether the case is declared complex or not, do not waste interrogatories on the subject. Instead, seek clear provisions in the order setting forth the timing and disclosure of the experts for all parties and their opinions. The order may also determine the manner in which the parties schedule expert depositions. See, e.g., Fla. R. Civ. P. 1.201(c)(3), which provides that in a complex case the case management order shall specify: “Not more than 10 days after the date set for naming experts, the parties shall meet and schedule dates for deposition of experts and all other witnesses not yet deposed. At the time of the meeting each party is responsible for having secured three confirmed dates for its expert witnesses. In the event the parties cannot agree on a discovery deposition schedule, the court, upon motion, shall set the schedule. Any party may file the completed discovery deposition schedule agreed upon or entered by the court. Once filed, the deposition dates in the schedule shall not be altered without consent of all parties or upon order of the court. Failure to comply with the discovery schedule may result in sanctions in accordance with rule 1.380.”

1.08 Watch for Spoliation of Evidence. The duty to preserve evidence does not exist at common law in Florida. The duty must originate either in a contract, a statute, or a discovery request. Gayer v. Fine Line Constr. & Elec., Inc., 970 So. 2d 424, 426 (Fla. 4th DCA 2007). If there is a question as to whether the defendant might destroy or fail to preserve pertinent evidence or information or objects, an early request for such to be preserved pending the conclusion of the action can be helpful. If a defendant replies that the evidence is no longer available, the plaintiff should propound interrogatories to find out why it is no longer available and what happened to it and when. In some cases it may be necessary to notice a Fed. R. Civ. P. Rule 30(b)(6) deposition or Fla. R. Civ. P. Rule 1.310(b)(6) deposition of the person or persons who destroyed the evidence and/or who were involved in the decision to destroy the evidence.

[image: image] Core Case:

Lead: Martino v. Wal-Mart Stores, Inc., 908 So. 2d 342 (Fla. 2005) (independent cause of action for spoliation of evidence does not exist when alleged spoliator and defendant in the underlying litigation are same person; and instead such litigation-related misconduct should be addressed with adverse inference instruction or rebuttable presumption of negligence against the spoliator).

Related: Hagopian v. Publix Supermarkets, Inc., 788 So. 2d 1088 (Fla. 1st DCA 2001) (when the defendant has destroyed or failed to preserve material evidence, then an adverse inference instruction to the jury or other appropriate sanction can be requested and granted).

[image: image] Cross Reference: For additional information regarding sanctions resulting from spoliation of evidence, see § 1.15.

[image: image] Strategic Point: Is there a duty to preserve evidence? If not, create one. Because a duty to preserve evidence does not exist at common law, the duty must originate either in a contract, a statute, or a discovery request. Gayer v. Fine Line Constr. & Elec., Inc., 970 So. 2d 424, 426 (Fla. 4th DCA 2007). A party to a lawsuit who knowingly destroys, alters, or conceals evidence that is or may be the subject of a discovery request has engaged in a misuse of the discovery process in violation of Florida law and will be subject to sanctions. See Eugene Strasser, M.D., P.A. v. Bose Yalamanchi, M.D., P.A., 783 So. 2d 1087, 1093 (Fla. 4th DCA 2001)(a party has an affirmative responsibility to preserve any items or documents that are the subject of a duly served discovery request). Accordingly it is important to identify records or things essential to the case and request preservation by a proper discovery request as soon as possible in the litigation. Even if the opposing side has a statutory or other duty to preserve, the loss of the item by routine destruction may be devastating to the case. Bolster the case by discovery request covering the items to be preserved. Sanctions or remedies available may be enhanced with timely discovery identifying the need for preservation. On the other side, the parties with a duty to preserve must be fully advised by their counsel of the duty to preserve and the consequences for failure to do so.

[image: image] Judicial Note: Spoliation of records may be particularly problematic in cases involving electronic data or records. If there is a potential for evidence to be derived from memory in computers, cell phones., PDA’s, storage media, or any other digital or electronic source, consider an electronic discovery plan that would preclude the destruction of data. Corporations, organizations, and individuals often have routine policies or practices calling for destruction, deleting, or downgrading data from their devices in order to open up storage space or allow quicker retrieval of more current or impending data. Also, data is sometimes unintentionally deleted by human error or though equipment or power failure. A preservation agreement or order early in the case may assist in preventing or proving spoliation or providing safeguards against spoliation or unintentional destruction of evidence through the means of backup or safety devices.

[image: image] Cross Reference: For additional information on electronic discovery tactics and spoliation, see § 1. 14.

III. DISCOVERY STRATEGY AND PLANNING—DEFENDANT’S PERSPECTIVE

1.09 Checklist.

[image: image] Disprove one or more elements of the cause of action.

Authority: Fla. Stat. § 1.280(b)

Discussion: See § 1.10

[image: image] Determine if a duty was not owed to the plaintiff.

Authority: Pollock v. Fla. Dep’t of Highway Patrol, 882 So. 2d 928 (Fla. 2004)

Discussion: See § 1.10[1]

[image: image] Determine if there was not a breach of a duty owed the plaintiff.

Authority: Blackburn v. Dorta, 348 So. 2d 287 (Fla. 1977)

Discussion: See § 1.10[2]

[image: image] Determine if the damages were not proximately caused by defendant.

Authority: Consolidated Gas Co. v. City Gas Co., 912 F.2d 1262 (11th Cir. 1990)

Discussion: See § 1.10[3]

[image: image] Discover if punitive damages are available.

[image: image] Post in advance the cost of discovery if pursuing punitive damages from insurance company.

Authority: Fla. Stat. § 624.155(5)

Discussion: See § 1.11

[image: image] Determine if there was willful, wanton, and intentional misconduct.

Discussion: See § 1.11[1]

[image: image] Mitigate the effect of any financial evidence that the plaintiff may use.

Discussion: See § 1.11[2]

[image: image] Discover affirmative defenses.

Discussion: See § 1.12

[image: image] Discover plaintiff’s expert witnesses.

Discussion: See § 1.13

1.10 Focus Discovery on Disproving One or More Elements of the Cause of Action. Initially, defense counsel should evaluate the plaintiff’s case to determine if all of the elements of the cause of action have been alleged. If there is any doubt about whether the plaintiff can prove any of the elements of the cause of action, especially as to whether the defendant owed any duty to the plaintiff, then discovery should initially focus on determining the sufficiency of the evidence of the weak element.

[image: image] Core Statute: Fla. R. Civ. P. 1.280(b)

In Part V, there are checklists for the more common causes of action as to what is needed to prove the prima facie case, and what type of discovery should be initiated to prove and/or strengthen that prima facie case.

[image: image] Core Case: Balas v. Ruzzo, 719 So. 2d 286 (Fla. 1998), citing Allstate Ins. Co. v. Langston, 655 So. 2d 91 (Fla. 1995), and Amente v. Newman, 653 So. 2d 1030 (Fla. 1995) (discovery in civil cases must be relevant, but the concept of relevancy is broader in discovery than in trial).

1.10[1] Duty Owed to the Plaintiff by the Defendant. It is axiomatic that if the defendant did not owe any duty to the plaintiff, then there can be no recovery for there is no cause of action. Pollock v. Fla. Dep’t of Highway Patrol, 882 So. 2d 928 (Fla. 2004). If defense counsel has a doubt as to whether the defendant owed a duty to the plaintiff, then discovery should be directed to that issue.

1.10[2] Breach of the Duty Owed to the Plaintiff by the Defendant. Even if there was a duty, if the defendant did not breach that duty, there can be no recovery. Blackburn v. Dorta, 348 So. 2d 287 (Fla. 1977). Thus, discovery should be directed toward that issue if counsel is in doubt as to whether the duty owed was breached. Part of this issue is the question of standing—i.e., the defendant owed a duty, but not to the plaintiff and the plaintiff is not a third party beneficiary of that duty. United States Steel Corp. v. Save Sand Key, Inc., 303 So. 2d 9 (Fla. 1974).

1.10[3] Proximately Caused Damages Flowing from the Breach of Duty. If there is no proximate cause linking the plaintiff’s claimed damages with the alleged wrong, or if there was a violation of some duty owed to the plaintiff, but it did not cause injury, counsel should firm up the details of such through appropriate discovery.

[image: image] Core Case: Consolidated Gas Co. v. City Gas Co., 912 F.2d 1262 (11th Cir. 1990) (it is an established principle of law that injuria absque damno, or an injury without damage, creates no right to a remedy).

1.11 Test Plaintiff’s Evidence Related to Punitive Damages.

[image: image] Strategic Point—Punitive Damages—Actions Against Insurers: Fla. Stat. § 624.155(5), provides that any person who pursues a claim for punitive damages against an insurance company “shall post in advance the costs of discovery” and “[s]uch costs shall be awarded to the authorized insurer if no punitive damages are awarded to the plaintiff.” National Sec. Fire & Cas. Co. v. Dunn, 751 So. 2d 777 (Fla. 5th DCA 2000). Thus, in actions against insurers in which punitive damages are claimed, defense counsel should file an appropriate motion to require the plaintiff to post an adequate bond pursuant to Fla. Stat. § 624.155(5).

[image: image] Strategic Point—Punitive Damages—Discovery of Financial Information: Fla. Stat. § 768.72 creates a substantive legal right not to be subjected to a punitive damages claim and ensuing financial worth discovery until the trial court makes a determination that there is a reasonable evidentiary basis for recovery of punitive damages. Simeon, Inc. v. Cox, 671 So. 2d 158 (Fla. 1996). Defense counsel should vigorously oppose by appropriate motions any discovery as to the defendant’s financial information until the trial court makes the determination required by Fla. Stat. § 768.72.

[image: image]Judicial Note: Defense counsel should immediately move to strike any prayer for punitive damages contained in the complaint if counsel has alleged it without leave of the court. See Simeon, Inc. v. Cox, 671 So. 2d 158, 160 (Fla. 1996) (stating that “any punitive damages claim alleged prior to a party asking for and receiving leave of the court must be dismissed or stricken”). If the plaintiff has failed to follow the proper procedure, the defendant can immediately take the offensive and put the plaintiff in a bad light with the court.

1.11[1] Plaintiff Must Show Evidence of Intent, Malice, and/or Wantonness. The plaintiff’s evidence of intent, malice, or wantonness will consist of circumstantial evidence from which the plaintiff will ask the jury to draw inferences of intent, malice, or wantonness. Defense counsel should nevertheless propound interrogatories and/or conduct depositions to make sure that the plaintiff does not have the proverbial “smoking gun” document or video.

1.11[2] Plaintiff May Show Other Evidence Relating to Punitive Damages. If the plaintiff is able to convince the court to allow discovery of financial information, defense counsel should evaluate the case further and utilize financial and/or accounting experts to contradict or mitigate the effect of any financial evidence that the plaintiff may then plan to use (which will need to be discovered as soon as possible by appropriate means). This may take the form of “yes, the defendant has a net worth of $X millions, but the defendant’s profits from the alleged wrong doing were only $Y thousand.”

Also, in the wake of State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003), defense counsel should concentrate on attacking how plaintiff intends to quantify plaintiff’s economic damages, which under State Farm v. Campbell forms the beginning analysis of the evaluation of the excessiveness of punitive damages.

Of course, actual economic loss to the plaintiff is not the only factor. The potential profit to the defendant is also relevant. TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443 (1993). Also, an honest evaluation of the egregiousness of the defendant’s alleged conduct must be considered, and should be investigated through discovery. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

1.12 Seek Discovery Related to Proving the Elements of Affirmative Defenses. Depositions are usually the most effective devices for obtaining the necessary information or admissions from the plaintiff to prove an affirmative defense. However, in some situations interrogatories or requests for admission can be utilized, depending on the type of case.

1.13 Seek Discovery Related to Plaintiff’s Expert Witnesses. It goes without saying, that interrogatories should be propounded to discover the identity and opinions of any experts which the defendant has consulted and which the defendant may use to testify. The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P. Discovery is taken to get information on what the witness will say at trial and to set the witness up for impeachment. Discovery depositions are often used to determine detailed information about the expert’s testimony and how it will sound to the trier of fact. Between the interrogatories and the content of the deposition, the testimony can be nailed down prior to trial. Most impeaching information, however, comes from research outside the discovery process. The fact that a matter is discoverable does not make it admissible in trial. Impeachment on collateral issues is impermissible. Evidence that does not prove an independent fact or issue or discredit a witness by establishing bias, corruption, or lack of competency on the part of the witness constitutes collateral, impermissible evidence. The test for determining whether a matter is collateral or irrelevant is whether the proposed testimony can be admitted for any purpose independent of the impeaching contradictions. Special v. Baux, 52 So. 3d 682 (Fla. 4th DCA 2010); Fla. Stat.§ 90.608(5)(any party may attack the credibility of a witness by contradictory testimony given by another witness as long as facts testified to are not collateral to the issue).

[image: image] Warning: The timing of discovery of experts may be subject to court order, such as an order pursuant to Rule 1.201 after a case has been declared complex. See Fla. R. Civ. P. 1.201(c)(1) (The case management order shall specify the dates by which all parties shall name their expert witnesses and provide the expert information required by rule 1.280(b)(4). If a party has named an expert witness in a field in which any other parties have not identified experts, the other parties may name experts in that field within 30 days thereafter).

[image: image] Strategic Point: Consider expert discovery by case management order. If the judge is determined to handle disclosure of experts and their opinions under a case management order, whether the case is declared complex or not, do not waste interrogatories on the subject. Instead, seek clear provisions in the order setting forth the timing and disclosure of the experts for all parties and their opinions. The order may also determine the manner in which the parties schedule expert depositions. See, e.g., Fla. R. Civ. P. 1.201(c)(3), which provides that in a complex case the case management order shall specify: “Not more than 10 days after the date set for naming experts, the parties shall meet and schedule dates for deposition of experts and all other witnesses not yet deposed. At the time of the meeting each party is responsible for having secured three confirmed dates for its expert witnesses. In the event the parties cannot agree on a discovery deposition schedule, the court, upon motion, shall set the schedule. Any party may file the completed discovery deposition schedule agreed upon or entered by the court. Once filed, the deposition dates in the schedule shall not be altered without consent of all parties or upon order of the court. Failure to comply with the discovery schedule may result in sanctions in accordance with rule 1.380.”

[image: image] Cross Reference: For a discussion regarding interrogatories, see §§ 9.01–9.33.

IV. SPOLIATION OF EVIDENCE

1.14 Checklist.

[image: image] Determine if evidence has been destroyed.

[image: image] Consider making a request for preservation of evidence.

[image: image] Consider making a motion for sanctions if evidence has been destroyed.

Destruction of evidence, either inadvertently or intentionally, is a discovery violation for which sanctions may be applied under Fla. R. Civ. P. 1.380. When the alleged spoliator and the defendant in the underlying action are the same person, the plaintiff cannot maintain an independent cause of action for spoliation. Martino v. Wal-Mart Stores, Inc., 908 So. 2d 342 (Fla. 2005). However, the courts have imposed a variety of sanctions for spoliation within the same action. Sanctions that have been imposed include:

[image: image] An adverse inference.

[image: image] A rebuttable presumption of negligence.

[image: image] Dismissal of the action.

[image: image] Striking of a defense.

[image: image] Core Cases:

Lead: Martino v. Wal-Mart Stores, Inc., 908 So. 2d 342 (Fla. 2005) (a rebuttable presumption of negligence for the underlying tort can be applied when the destruction of evidence hinders plaintiff’s ability to establish a prima facie case).

Related: Harrell v. Mayberry, 754 So. 2d 742 (Fla. 2d DCA 2000) (when defendant destroys or fails to preserve evidence in its custody, degree of sanctions depends on defendant’s willfulness or bad faith, if any, the prejudice suffered by the plaintiff, and what is required to cure the prejudice).

Related: Nationwide Lift Trucks, Inc. v. Smith, 832 So. 2d 824 (Fla. 4th DCA 2002) (although striking of a defense is a harsh sanction, plaintiff was unable to proceed without the lost evidence, so a lesser remedy would not have been fair to plaintiff).

Exception: Am. Hospitality Mgmt. Co. of Minn. v. Hettiger, 904 So. 2d 547 (Fla. 4th DCA 2005) (trial court erred in instructing the jury as to a rebuttable presumption of negligence because the proper remedy for spoliation of evidence is an adverse inference instruction).

1.15 Sanctions May Result from Spoliation of Evidence. Sanctions for spoliation of evidence by the plaintiff can range from an adverse inference jury instruction to dismissal of the action. In the discovery context, if there is a question as to whether evidence has been destroyed or there has been a failure to preserve pertinent evidence or information or objects. An early request for evidence to be preserved pending the conclusion of the action can be helpful. If a plaintiff replies that the evidence, etc. is no longer available, then the defendant should propound interrogatories to find out why it is no longer available and what happened to it and when. In some cases it may be necessary to notice a Fla. R. Civ. P. Rule 1.310(b)(6) deposition of the person or persons who destroyed the evidence and/or who were involved in the decision to destroy the evidence. In the case of spoliation of electronic or digital records, expert testimony may reveal who, how, and when records were destroyed, deleted, altered, downgraded, or reassigned (hidden). Discovery relating to or a motion to inspect plaintiff’s or third party computers or electronic storage sites may be necessary for the experts to inspect in order to investigate and formulate their opinions. Discovery from such experts proceeds in the same manner as discussed in § 1.13. Since digital records may be more ephemeral than traditional records or recordings, early consideration should be given to preservation, discovery, and examination of such evidence.

[image: image] Core Case: Harrell v. Mayberry, 754 So. 2d 742 (Fla. 2d DCA 2000) (when plaintiff has destroyed or failed to preserve material evidence, an adverse inference instruction or other appropriate sanction can be requested and granted).

[image: image] Strategic Point: Is there a duty to preserve evidence? If not, create one. Because a duty to preserve evidence does not exist at common law, the duty must originate either in a contract, a statute, or a discovery request. Gayer v. Fine Line Constr. & Elec., Inc., 970 So. 2d 424, 426 (Fla. 4th DCA 2007). A party to a lawsuit who knowingly destroys, alters, or conceals evidence that is or may be the subject of a discovery request has engaged in a misuse of the discovery process in violation of Florida law and will be subject to sanctions. See Eugene Strasser, M.D., P.A. v. Bose Yalamanchi, M.D. P.A., 783 So. 2d 1087, 1093 (Fla. 4th DCA 2001)(a party has an affirmative responsibility to preserve any items or documents that are the subject of a duly served discovery request). Accordingly it is important to identify records or things essential to the case and request preservation by a proper discovery request as soon as possible in the litigation. Even if the opposing side has a statutory or other duty to preserve, the loss of the item by routine destruction may be devastating to the case. Bolster the case by discovery request covering the items to be preserved. Sanctions or remedies available may be enhanced with timely discovery identifying the need for preservation. On the other side, the parties with a duty to preserve must be fully advised by their counsel of the duty to preserve and the consequences for failure to do so.

Address potential spoliation of electronic records by either side. Electronic or digital data (ESI) and the hardware that houses them vary from fragile to ephemeral for safekeeping and preservation. Many companies and individuals delete or destroy records as a matter of routine business practice. In planning discovery, if the opponent or discovery target uses electronic records or communication, send notice of the need to preserve the records and seeking a preservation order or agreement or requesting a meeting to determine how to preserve and exchange the information. In order to avoid spoliation on the part of your client, determine the client’s recordkeeping and retention practices, and fully advise the client on the requirements to preserve certain records and potential sanctions or remedies if compliance is breached. Advise the client regarding suspension of routine records destruction for records that should be preserved and the potential sanctions that may result from spoliation of evidence.

Duty to preserve may extend to unlikely places. The existence of statutes and regulations requiring preservation of evidence extend the duty of preservation to some unlikely or perhaps unrecognized categories of records, especially in light of exploding use and application of electronic tools, media, and environments. For example, public records requirements for government agencies and the duty to preserve public records may implicate activities on government computers that were never intended or understood to be public records subject to preservation and disclosure. See AGO Opinion 2009-19 (Fla. Attorney General)(social networking on city’s Facebook Page performed on municipal computers subject to Ch. 119 Public Records Laws and so the city is obligated to follow a public records retention schedule as set forth in the State of Florida General Records Schedule).

V. CHECKLISTS FOR THE PLAINTIFF FOR VARIOUS CAUSES OF ACTION & ISSUES

1.16 Checklist.

[image: image] Review possible cause of action.

Discussion: Part V

[image: image] Become familiar with the important elements.

[image: image] Determine which court has jurisdiction over admiralty actions.

[image: image] Determine if the federal court has jurisdiction for the admiralty action.

Authority: 46 U.S.C.S. Appx. § 740 (1948)

Discussion: See § 1.17[1]

[image: image] Determine if the state court has jurisdiction for the admiralty action.

Authority: Fla. Stat. § 327.01

Discussion: See § 1.17[2]

[image: image] Determine if the civil remedies for Criminal Practices Act applies.

[image: image] Determine if defendant has been convicted of underlying criminal act.

[image: image] If not, review criminal law statutes to determine elements of defense.

Discussion: See § 1.21

1.17 Abuse, or Incest. There has not been an appellate case so far dealing with the merits of an intentional sexual abuse or incest action. Thus, there is no appellate guidance as to what the elements of such a cause of action are. However, if one looks at the related criminal statutes, the definition of the conduct can be partially, if not wholly, ascertained. Fla. Stat. § 39.01(63). The following checklist can be utilized to help determine if the elements for a civil cause of action are present.

[image: image] Did the defendant expose his or her genitals to the child?

[image: image] Did the defendant perform a sexual act, such as masturbation in the presence of the child?

[image: image] Did the defendant force or encourage the child to touch any of his or her genitals?

[image: image] Did the defendant penetrate or attempt to penetrate the vagina or anus of the child?

[image: image] Did the defendant touch the genitals or intimate parts, including the breasts, genital area, groin, inner thighs, and buttocks, or the clothing covering them?

[image: image] If so, was the touching an inappropriate one?

[image: image] Did the defendant force or encourage the child to engage in any kind of sexual performance?

[image: image] Did the defendant force or encourage the child to engage in sexual acts for any kind of compensation or reward?

[image: image] Is any insurance coverage available to the defendant?

[image: image] Is there any vicarious liability for what the defendant did?

Incest is defined in the criminal statutes as follows:

Whoever knowingly marries or has sexual intercourse with a person to whom he or she is related by lineal consanguinity, or a brother, sister, uncle, aunt, nephew, or niece, commits incest, which constitutes a felony of the third degree, punishable as provided in § 775.082, § 775.083, or § 775.084. “Sexual intercourse” is the penetration of the female sex organ by the male sex organ, however slight; emission of semen is not required.

Fla. Stat. § 826.04.

[image: image] Cross Reference: For additional information pertaining to this issue, see Paul DerOhannesian II, Sexual Assault Trials, Second Edition, Ch. 1.

1.18 Admiralty Actions—General.

1.18[1] Federal Court. The first thing that the practitioner must do before commencing an action in the U.S. District Court based on admiralty jurisdiction, is to ascertain, if in fact such admiralty jurisdiction exists. “The admiralty and maritime jurisdiction of the United States shall extend to and include all cases of damage or injury, to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consummated on land.” 46 U.S.C.S. Appx. § 740 (1948).

1.18[2] State Court. Subject to the extensive power of Congress over admiralty and maritime matters, most states, including Florida, have enacted more or less elaborate statutes regulating navigation and vessels with respect to equipment, operation, and licensing and numbering, the violation of which may give rise to civil penalties or criminal liability. State statutory regulation of boats, ships, and shipping generally applies only to vessels operated on state waters and, in this connection, the Florida Vessel Registration and Safety Act, Fla. Stat. § 327.01, et seq., provides that the phrase “waters of this state” (Fla. Stat. § 327.02(38)), means any navigable waters of the United States within the territorial limits of Florida and the marginal sea adjacent to Florida, as well as the high seas when navigated as a part of a journey or ride to or from the shore of Florida, and all the inland lakes, rivers, and canals under the jurisdiction of Florida. Fla. Stat. § 327.02(38).

Before pursuing an action in state court which is related to the use of navigable waters, the practitioner needs to make sure that the state court will have subject matter jurisdiction and that federal admiralty jurisdiction will not preempt the state action.

1.19 Adverse Possession. In Florida, there are only two ways to acquire land by adverse possession, either with color of title under Fla. Stat. § 95.16 or without color of title under Fla. Stat. § 95.18. There are certain general requirements for the acquisition of title by adverse possession, however. These include the following, which should be addressed by counsel in discovery as needed:

[image: image] Hostility,

[image: image] Continuity,

[image: image] Exclusiveness, and

[image: image] Openness and notoriety of possession for the prescribed period, which is usually seven years.

[image: image] Color of title.

[image: image] Tax deed.

[image: image] Other deed or instrument.

[image: image] Without color of title.

[image: image] Return and payment of taxes.

2 Fla. Jur. ADVERSE POSSESSION §§ 8–36.

1.20 Assault. At common law, a tortious assault was defined as an act that puts another in reasonable apprehension of immediate bodily harm. U.S. v. Guilbert, 692 F.2d 1340 (11th Cir. 1982). This definition effectively adheres to that of the Restatement Second, Torts § 21(1)(a), which stresses the subjective perception of the victim. The elements of assault which need to be investigated in discovery, especially if punitive damages are an issue, are:

[image: image] Core Case: Winn & Lovett Grocery Co. v. Archer, 171 So. 214 (1936) (assault defined as intentional unlawful offer of corporal injury to another by force, or force unlawfully directed toward person of another, under circumstances such as to create a fear of imminent peril, coupled with apparent present ability to effectuate attempt).

[image: image] Intent:

Where a reasonable person would believe that a particular result was substantially certain to follow, intent will be legally implied and tort liability for assault, rather than negligence, may be imposed. Spivey v. Battaglia, 258 So. 2d 815 (Fla. 1972).

[image: image] Core Cases: Sullivan v. Atlantic Fed. Sav. & Loan Assoc., 454 So. 2d 52 (Fla. 4th DCA 1984) (element of intent in civil assault does not necessarily involve subjective desire to do harm). Spivey v. Battaglia, 258 So. 2d 815 (Fla. 1972) (or a hostile intent).

[image: image] Force or violence—offer of or use of: See Sullivan v. Atlantic Fed. Sav. & Loan Assoc., 454 So. 2d 52 (Fla. 4th DCA 1984).

[image: image] Creation of fear of imminent peril: The creation of a well-founded fear of imminent peril in the victim is an essential element of tortious assault. Johnson v. Brooks, 567 So. 2d 34 (Fla. 1st DCA 1990).

[image: image] Is any insurance coverage available to the defendant?

[image: image] Is there any vicarious liability for what the defendant did?

1.21 Battery. Since in most cases assault and battery exist together, it has become customary to use the term “assault” as encompassing a battery or to refer to the term “assault and battery” as if it were a single concept. However, assault and battery are separate and different legal concepts, with assault as the beginning of an act that, if completed, constitutes battery. LexisNexis Practice Guide: Florida Personal Injury § 7.05. Thus, the elements listed above under Assault apply in a case involving battery, with the addition of the element that the defendant must have completed the act.

[image: image] Strategic Point: Medical or Dental Malpractice. In maintaining a case against a health care provider, undertaking treatment, surgery, or other actions that would constitute a battery under other circumstances may create a prima facie case of battery if performed in the absence of informed consent. For example, a health care provider who treats a patient despite the patient’s refusal of lifesaving treatment may be civilly liable for assault and battery. See LexisNexis Practice Guide: Florida Personal Injury, § 5.19. However, before considering adding a count of battery in a complaint for malpractice, plaintiff’s strategic considerations should include whether the defendant’s insurance coverage may be impacted by the battery claim and the potential effect that may have on ultimate recovery or complication of the case. During early discovery, hopefully in the medical malpractice presuit phase of the case, request a copy of the insurance policy and review it carefully, and inquire as to whether the carrier has asserted a “reservation of rights” while providing its defense.

1.22 Civil Remedies for Criminal Practices Act. Because the civil action for a criminal practice must be predicated on a specific criminal law violation, if the defendant has not yet been convicted of the underlying criminal act, then of necessity, the practitioner will need to rely on criminal law statutes and treatises to determine the elements of, and defenses to, the various criminal acts upon which an action can be predicated.

[image: image] Cross Reference: For additional information concerning this issue, see Russell E. Crawford, Florida Criminal Practice and Procedure, Second Edition Ch. 11; and Florida Criminal Defense Trial Manual; and Florida Standard Jury Instructions in Criminal Cases.

1.23 Comparative Negligence. In 1973, the Supreme Court of Florida abolished the doctrine of contributory negligence as a defense to an action for negligently caused damages and substituted instead the doctrine of “pure” comparative negligence. Under this doctrine if it appears from the evidence that both plaintiff and defendant are guilty of negligence which is, in some degree, a legal cause of the injury to the plaintiff, this does not defeat the plaintiff’s recovery entirely. Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973).

The nature of the cause of action—i.e., motor vehicle accident, slip and fall, etc.—will determine the exact line of questioning to be pursued in interrogatories and/or depositions.

[image: image] Judicial Note: Under the Fabre decision [Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993)], the defense may attempt to assert an affirmative defense and have listed on the verdict form another party or parties that could bear responsibility for the plaintiff’s injury. The concern for plaintiff’s counsel from a discovery standpoint is to flush out the names of other parties may be partially or totally responsible for the injury and the circumstances asserted by the defense that would render them as Fabre parties. (The use of the term “party” by the court and counsel in the Fabre context is a misnomer, as the persons or entities are not named in the case yet.) If these parties are known, counsel should specify in its defenses who they are and why they were responsible, but plaintiff may need to conduct discovery to ascertain the surrounding facts sufficiently in advance of trial to be able to prepare or to assert third party claims. See Nash v. Wells Fargo Guard Services, Inc., 678 So. 2d 1262, 1264 (Fla. 1996) (“in order to include a nonparty on the verdict form pursuant to Fabre, the defendant must plead as an affirmative defense the negligence of the nonparty and specifically identify the nonparty. The defendant may move to amend pleadings to assert the negligence of a nonparty subject to the requirements of Florida Rule of Civil Procedure 1.190. However, notice prior to trial is necessary because the assertion that noneconomic damages should be apportioned against a nonparty may affect both the presentation of the case and the trial court’s rulings on evidentiary issues”). From the plaintiff’s standpoint, it is best to discover as soon as possible whether Fabre parties may be involved, as the discovery and dynamic of a trial may be significantly impacted and because discovery and proof regarding deflected blame may involve a significant amount of time and effort.

[image: image] Cross Reference: LexisNexis Practice Guide: Florida Personal Injury, §§ 2.24 (Automobile Negligence); 3.22[2] (Premises Liability); 4.25[2] (Products Liability); 5.30 (Medical Malpractice).

1.24 Conversion. Any act of a person in asserting a right of dominion over chattels which is inconsistent with the right of the owner may amount in law to a conversion. Mabie v. Tutan, 245 So. 2d 872 (Fla. 3d DCA 1971). It consists of an act in derogation of the plaintiff’s possessory rights, and any wrongful exercise or assumption of authority over another’s goods, depriving him or her of possession permanently or for an indefinite time, is a conversion. Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948). However, the gist of a conversion is not the acquisition of the property by the wrongdoer, but the wrongful deprivation of a person of property to the possession of which he or she is entitled. Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948).

A simple debt that can be discharged by the payment of money generally cannot form the basis of a claim for conversion or civil theft. This does not mean that there can never be a claim for conversion if there is a contractual relationship between the parties. However, conversion must go beyond, and be completely independent from, a failure to comply with the terms of the contract. Furthermore, for money to be the object of conversion, there must be an obligation to keep intact or deliver the specific money in question so that the money can be identified. Gasparini v. Pordomingo, 972 So. 2d 1053 (Fla. 3d DCA 2008).

Thus, elements to look for in discovery in a conversion action would include:

[image: image] What was the date of the alleged conversion (this is important for statute of limitations purposes, and for the calculation of pre-judgment interest)? Page v. Matthews, 386 So. 2d 815 (Fla. 5th DCA 1980).

[image: image] What was the value of the property allegedly converted (this is a measure of damages (fair market value at conversion) and is the base figure for calculating pre-judgment interest)? Exxon Corp. v. Ward, 438 So. 2d 1059 (Fla. 4th DCA 1983).

[image: image] If the property converted was money, was there an obligation to keep the money intact, and can the specific money be identified?

[image: image] What did the defendant do to interfere with or deprive the plaintiff of possession of the property in question?

[image: image] Was the property damaged? If so, what was the extent of the damage?

[image: image] Was the property destroyed?

[image: image] What was the defendant’s intent in doing that act?

[image: image] Has the plaintiff requested or demanded the return of the property?

[image: image] If so, what was the defendant’s response?

[image: image] In suits for conversion, punitive damages are allowable where the circumstances surrounding the conversion are such as to show fraud, actual malice, deliberate violence, or oppression, such gross negligence as to indicate a wanton disregard of the rights of others, or where the wrong partakes of a criminal character. Ciamar Marcy, Inc. v. Monteiro Da Costa, 508 So. 2d 1282 (Fla. 3d DCA 1987). Under the civil remedies section of the theft statute, Fla. Stat. § 812.035(7), a plaintiff may collect treble damages for conversion. Once civil theft is established, the award of treble damages is mandatory. Aagaard-Juergensen, Inc. v. Lettelier, 579 So. 2d 404 (Fla. 4th DCA 1991). An award of both punitive damages and treble damages under the civil theft statute amounts to a double recovery and an excessive penalty and will not be allowed. Pelletier v. Cutler, 543 So. 2d 406 (Fla. 4th DCA 1989). So, if discovery indicates a shaky case for punitive damages, and if the value of the property is substantial, treble damages may be the better choice. In any event, discovery surrounding the factors affecting which punitive remedy to elect at trial will be necessary.

[image: image] Is any insurance coverage available to the defendant?

[image: image] Is there any vicarious liability for what the defendant did?

[image: image] Core Cases: Goodwin v. Alexatos, 584 So. 2d 1007 (Fla. 5th DCA 1991) (conversion is act of dominion wrongfully asserted over another’s property inconsistent with his ownership). Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948) (conversion is unauthorized act which deprives another of his property permanently or for indefinite time). Goodrich v. Malowney, 157 So. 2d 829 (Fla. 2d DCA 1963) (it is disseisin of the owner or interference with legal rights which are incident to ownership, such as right to possession). Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948) (essential element is wrongful deprivation of property of owner).

1.25 Death on the High Seas Act Actions. The Death on the High Seas By Wrongful Act (DOHSA), 46 U.S.C.S. Appx. § 761 (2000), et seq., governs actions for wrongful death occurring on the high seas. State and federal courts have concurrent jurisdiction to hear wrongful death claims under DOHSA. Bosdorf v. Sinnamon, 804 So. 2d 510 (Fla. 3d DCA 2001).

DOHSA applies to death caused by wrongful act, including neglect or default, on the high seas more than a marine league (three nautical miles) from United States shores, and authorizes suit for damages by the personal representative of the decedent and for the exclusive benefit of the decedent’s wife, husband, parent, child, or dependent relative. 46 U.S.C.S. § 761(a). So, items to be covered in the discovery for such an action would be those normally sought in a wrongful death action, and the following:

[image: image] Where, in relation to the U.S. coastline, did the act causing the death occur?

[image: image] Who is the vessel’s:

[image: image] Owner?

[image: image] Operator?

[image: image] Captain and crew?

[image: image] Insurer?

[image: image] What act caused the decedent’s death?

[image: image] Who or what was responsible for the decedent’s death?

1.26 Detinue. Detinue is an action for the recovery of specific personal property unlawfully detained by the defendant, or its value, plus a reasonable rental during the detention, or any damages occasioned by the detention. Like replevin, detinue is for the recovery of specific property, but unlike replevin, the action proceeds without a prejudgment seizure of the property and the plaintiff is not required to post bond. Also unlike replevin, in detinue, judgment for the plaintiff is for the goods or their value at the time of the verdict and the defendant has the choice of delivering the goods or retaining them and paying their value as fixed by the jury. It is usually said that the action of detinue is obsolete because in Florida, now by statute, replevin relates to property both wrongfully taken and wrongfully detained. Williams Management Enters. v. Buonauro, 489 So. 2d 160 (Fla. 5th DCA 1986). The replevin statute is Fla. Stat. § 78.01:

Any person whose personal property is wrongfully detained by any other person or officer may have a writ of replevin to recover said personal property and any damages sustained by reason of the wrongful taking or detention as herein provided.

[image: image] Core Statute: Fla. Stat. § 680.521(3) (detinue is specifically listed as a lessee’s remedy).

Important elements to which discovery should be addressed include:

[image: image] The true identity of the entity or person in possession of the property.

[image: image] The value of the property.

[image: image] The location of the property.

[image: image] The defendant’s reason for not returning the property.

[image: image] Cross Reference: For additional information, see generally, Creditors And Debtors Practice In Florida.

1.27 Fair Labor Standards Act. The Fair Labor Standards Act (FLSA), 29 U.S.C.S. § 201, et seq, provides remedies for unpaid minimum wages and overtime, which includes attorneys fees and costs, and in intentional cases, liquidated damages equal to the unpaid wages. Because Congress’ power to enact this statute is based on the Commerce Clause, there are limitations on its coverage. Because of that, specialized publications should be consulted to assist in drafting appropriate discovery requests, interrogatories, etc. Some of such publications are listed in the Cross Reference note below.

[image: image] Cross Reference: For additional information concerning this subject, see Laurie E. Leader, Wages and Hours: Law and Practice; and N. Peter Lareau, et al, 7 Labor and Employment Law, Ch. 176 to 181.

1.28 False Arrest.

[image: image] Core Case: Weissman v. K-Mart Corp., 396 So. 2d 1164 (Fla. 3d DCA 1981) (under Florida law, false imprisonment and false arrest are different labels for same cause of action).

So, see § 1.29 False Imprisonment, where both will be treated together.

1.29 False Imprisonment. The elements of a cause of action for false imprisonment under Montejo v. Martin Memorial Medical Ctr., Inc., 935 So. 2d 1266 (Fla. 4th DCA 2006):

• Unlawful detention and deprivation of liberty of a person.

• Against that person’s will.

• Without legal authority or “color of authority.”

• Which is unreasonable and unwarranted under the circumstances.

The plaintiff need not show that force was used in the detention, nor that she made an oral protest to demonstrate that the detention was against her will. The restraint must be unreasonable and must not be warranted by the circumstances. Harris v. Lewis State Bank, 436 So. 2d 338 (Fla. 1st DCA 1983). The restraint may be caused by actual force or by threat. The threat may be by conduct or by words. Lewis v. Atlantic Discount Co., 99 So. 2d 241 (Fla. 1st DCA 1957). There need be no confinement in jail or prison. Cline v. Flagler Sales Corp., 207 So. 2d 709 (Fla. 3d DCA 1968). To constitute false imprisonment, the defendant must either intend to cause confinement or have knowledge that confinement to a substantial certainty will result from his actions. Johnson v. Weiner, 155 Fla. 169 (1944). It is not necessary, however, to show that the defendant was prompted by malicious motives. Everett v. Fla. Inst. of Technology, 503 So. 2d 1382 (Fla. 5th DCA 1987). All those who, by direct act or indirect procurement, proximately cause the false imprisonment and unlawful detention are liable for it. Dos Santos v. Ajax Navigation Corp., 13 Fla. L. Weekly 2204, 531 So. 2d 231 (Fla. 3d DCA 1988). The element of legal authority may be demonstrated by irregular or voidable process, but void process does not constitute legal authority. An order entered in the absence of subject matter jurisdiction is void. Montejo v. Martin Memorial Medical Ctr., Inc., 935 So. 2d 1266 (Fla. 4th DCA 2006).

The element of whether an arrest is unreasonable and unwarranted may be demonstrated by lack of sufficient investigation or faulty identification. To avoid summary judgment or directed verdict, discover facts that at least create a factual dispute on whether there is probable cause. Miami-Dade County vs. Ahmed Asad, ____ So. 3d ____, 2009 Fla. App. LEXIS 1796 (Fla. 3d DCA 2009) (whether arresting officer had probable cause to arrest the Plaintiffs was a question of fact for the jury because there were material factual disputes about the identification of the Plaintiffs and the reasonableness of the investigation).

Thus, elements and subjects which need to be addressed in discovery include, inter alia:

[image: image] When and where it happened.

[image: image] Who exactly was responsible for causing the false imprisonment?

[image: image] Does vicarious liability exist?

[image: image] If so, who else is liable?

[image: image] What were the circumstances of the false imprisonment?

[image: image] Was force used?

[image: image] By whom?

[image: image] Why?

[image: image] What kind of force was used?

[image: image] Did the force result in any physical injury?

[image: image] What was the defendant’s intention?

[image: image] What was factual basis for probable cause at the time of arrest?

[image: image] What were the circumstances of the investigation?

[image: image] What was the basis for identification of plaintiff?

[image: image] Core Cases: Weissman v. K-Mart Corp., 396 So. 2d 1164 (Fla. 3d DCA 1981) (under Florida law, false imprisonment and false arrest are different labels for same cause of action).

Johnson v. Pompano Beach, 406 So. 2d 1257 (Fla. 4th DCA 1981) (tort of false imprisonment is defined as unlawful restraint of a person against his will, the gist of which action is unlawful detention of plaintiff and deprivation of his liberty); Everett v. Fla. Inst. of Technology, 503 So. 2d 1382 (Fla. 5th DCA 1987) (without color of authority).

Miami-Dade County vs. Ahmed Asad, ____ So. 3d ____, 2009 Fla. App. LEXIS 1796 (Fla. 3d DCA 2009) (element of unreasonable or unwarranted arrest in false arrest cases turns on probable cause for arrest and whether facts and circumstances exist to support probable cause is a pure question of fact that must necessarily be submitted to the jury when the facts are in controversy).

1.30 Federal Civil Rights Actions under 42 U.S.C.S. § 1983 and § 1985. Civil rights actions under 42 U.S.C.S. §§ 1983 and 1985 may be brought in state court. Crocker v. Pleasant, 778 So. 2d 978 (Fla. 2001).

[image: image] Core Case: Barton Protective Services, Inc. v. Faber, 745 So. 2d 968 (Fla. 4th DCA 1999) (it is sine qua non of § 1983 action that gravamen must have been committed under color of state law, and that gravamen was a deprivation of a right secured by Constitution and laws of the United States).

Elements to investigate in discovery, include, inter alia:

[image: image] Source of defendant’s authority, which made his/her/its act one committed under color of state law.

[image: image] Motive or intent of the defendant.

[image: image] Knowledge of the defendant that he/she/it was depriving plaintiff of a federally protected right.

[image: image] Cross Reference: For additional information pertaining to this issue, see Joseph G. Cook, John L. Sobieski, Jr., Civil Rights Actions; Isidore Silver, Police Civil Liability; Mark R. Brown, et al, Constitutional Litigation Under Section 1983; John W. Palmer and Stephen E. Palmer, Constitutional Rights of Prisoners, 7th Ed.

1.31 Florida Civil Rights Act. Any violation of any Florida statute making unlawful discrimination because of race, color, religion, gender, national origin, age, handicap, or marital status in the areas of education, employment, housing, or public accommodations gives rise to a cause of action for all relief and damages as described by statute in Fla. Stat. § 760.11(5), unless greater damages are provided for. If the statute prohibiting unlawful discrimination provides an administrative remedy, the action for equitable relief and damages provided for may be initiated only after the plaintiff has exhausted his or her administrative remedy. Fla. Stat. § 760.07. The Florida Constitution declares that all natural persons are equal before the law, and have certain inalienable rights, among which are the right to enjoy and defend life and liberty, to pursue happiness, to be rewarded for industry, and to acquire, possess, and protect property. Fla. Const. Art. I, § 2. Moreover, no person shall be deprived of any right because of race, religion, or physical handicap. Fla. Const. Art. I, § 2. Florida statutes also provide for civil rights, such as one which gives guarantees an incapacitated person the right to be free from discrimination because of the incapacity. Fla. Stat. § 744.3215(1)(j). Moreover, the Florida legislature has enacted the Civil Rights Act of 1992, Fla. Stat. 760.01, et seq., the Fair Housing Act, Fla. Stat. § 760.20, et seq., and the Equal Pay Act, Fla. Stat. § 448.07(1)(b).

For each of these different types of civil rights actions under state law, the subjects of discovery checklist can be divined by reading the applicable statute and the elements involved. However, certain common areas of inquiry, include, inter alia:

[image: image] True identity of the defendant(s).

[image: image] Motive of the defendant.

[image: image] Prior administrative complaints against the defendant and each responsible employee for similar acts.

[image: image] Prior lawsuits against the defendant and each responsible employee for similar acts.

To establish sexual harassment through hostile work environment, an employee must establish all of the following; see Maldonado v. Publix Supermarkets, 939 So. 2d 290 (Fla. 4th DCA 2006):

[image: image] The employee is a member of a protected group.

[image: image] The employee was subjected to unwelcome sexual harassment, such as sexual advances, requests for sexual favors, and other conduct of a sexual nature.

[image: image] The harassment was based on the sex of the employee.

[image: image] The harassment was sufficiently severe or pervasive to alter the terms and conditions of employment and create a discriminatorily abusive working environment.

[image: image] The employer knew or should have known about the harassment and took insufficient remedial action.

To determine whether the conduct is sufficiently severe and pervasive, areas of discovery should include; see Maldonado v. Publix Supermarkets, 939 So. 2d 290 (Fla. 4th DCA 2006):

[image: image] The frequency of the conduct.

[image: image] The severity of the conduct.

[image: image] Whether the conduct was physically threatening or humiliating.

[image: image] Whether the conduct unreasonably interfered with the employee’s job performance.

To establish discrimination on the basis of a disability, an employee must prove the following; see St. Johns County Sch. Dist. v. O’Brien, 973 So. 2d 535 (Fla. 5th DCA 2007):

[image: image] The employee has a disability, which is either:

[image: image] A physical or mental impairment that substantially limits one or more major life activities.

[image: image] A record of such impairment.

[image: image] Being regarded or “perceived” as having such an impairment.

[image: image] The employee is a qualified individual.

[image: image] The employee was subject to unlawful discrimination as a result of this disability.

[image: image] Core Case: Maldonado v. Publix Supermarkets, 939 So. 2d 290 (Fla. 4th DCA 2006) (simple teasing, offhand comments, and isolated incidents, unless extremely serious, do not amount to sexual harassment).

[image: image] Cross Reference: For additional analysis of this issue, see Joseph G. Cook, John L. Sobieski, Jr., Civil Rights Actions.

1.32 Florida Fair Housing Act. The Florida Fair Housing Act is found in Fla. Stat. § 760.20, et seq. The discussion in [15] Florida Civil Rights Act, Fla. Stat. § 760.01 is applicable to this subdivision.

[image: image] Cross Reference: For additional discussion regarding discriminatory intent in housing, see James C. Hauser, Florida Residential Landlord Tenant Manual, § 13.06.

1.33 Florida False Claims Act. The Florida False Claims Act is found in Fla. Stat. § 68.081, et seq. The purpose of the Act is to deter persons from knowingly causing or assisting in causing the state government to pay claims that are false or fraudulent, and to provide remedies for obtaining treble damages and civil penalties when money is obtained from the state government by reason of a false or fraudulent claim [see Fla. Stat. § 68.081(2)]. Any person may file a qui tam action on behalf of the state under the Act. Upon filing such a claim, the complainant must send a copy of the complaint and written disclosure of substantially all material evidence and information the person possesses to the Attorney General and the Chief Financial Officer. The state then has 60 days to decide whether to take over the action [see Fla. Stat. § 68.083(3)]. If the State does not take over the action, then discovery will likely be paper intensive and could also involve substantial electronic evidence/discovery. Areas of discovery will include, inter alia:

[image: image] All statements, invoices, or other billing documents or records within the statute of limitations to the agency to which the false claims were submitted.

[image: image] Ledgers of all payments received from the affected agency relating to the invoices, etc. within the statute of limitations.

[image: image] Cost accounting records and documents relating to the goods and/or services provided or allegedly provided and for which the state agency was billed.

[image: image] Emails, memoranda, and other documents where employees and officers of the defendant discussed or made decisions regarding the invoices/claims in question.

Discovery in an action under the Act may be stayed upon a showing that certain actions of discovery by the person initiating the action would interfere with an investigation by state government or the prosecution of a criminal or civil matter arising out of the same facts [see Fla. Stat. § 68.084(4)].

[image: image] Strategic Point—Discovery of Electronic Records: In this time of the prominence of email and other electronic documents and communications, it is increasingly likely that “smoking gun” evidence will be in electronic or digital form rather than paper. A thorough discovery of emails, etc. can yield the “smoking gun” of efforts to cover-up what happened, efforts to silence witnesses or to have them change their recitations of what happened, and/or the true motives behind the action in question. In this regard consideration of a preservation agreement or order and employment of a e-discovery expert are almost imperative. One place to begin gaining an understanding of this new type of discovery is to read Kristin M. Nimsger and Michele C.S. Lange, “Examining the Data—A beginners guide to computer-based evidence,” Security Products (May 2002), p. 16. Also, a Glossary of Terms related to computer evidence and discovery can be found at www.krollontrack.com/glossary/. Also, at that site can be found sample discovery documents, and other legal materials.

[image: image] Cross Reference: For further discussion of this issue, see Mealey’s Qui Tam Provisions of the False Claims Act Conference Handbook; and James B. Helmer, Jr., False Claims Act: Whistleblower Litigation, Third Edition.

[image: image] Judicial Note: The right of access to public records may include emails. Additionally, counsel may attempt to gain access to computer hard drives because deleting a file does not always erase it from the computer’s record. The existence of statutes and regulations requiring preservation of evidence extend the duty of preservation to some unlikely or perhaps unrecognized categories of records, especially in light of exploding use and application of electronic tools, media, and environments. For example, public records requirements for government agencies and the duty to preserve public records may implicate activities on government computers that were never intended or understood to be public records subject to preservation and disclosure. See AGO Opinion 2009-19 (Fla. Attorney General)(social networking on city’s Facebook Page performed on municipal computers subject to Ch. 119 Public Records Laws and so the city is obligated to follow a public records retention schedule as set forth in the State of Florida General Records Schedule).

1.34 Fraud. Scienter, or guilty knowledge, is also an element of intentional misconduct, which can be established by showing actual knowledge, or that the defendant was reckless or careless as to the truth of the matter asserted. Ocean Bank of Miami v. Inv-Uni Inv. Corp., 599 So. 2d 694 (Fla. 3d DCA 1992). The knowledge element of fraudulent misrepresentation is satisfied where a representation is made without knowledge as to either truth or falsity or when a representation is made under circumstances in which the person making the representation ought to have known, if he did not know, of the falsity thereof. Thor Bear, Inc. v. Crocker Mizner Park, Inc., 648 So. 2d 168 (Fla. 4th DCA 1994). Bad faith must be deemed to be a necessary element of any action for fraud whether the fraud action is based on intentional misconduct or on reckless disregard for the truth. Parker v. State of Fla. Bd. of Regents, 724 So. 2d 163 (Fla. 1st DCA 1998). In addition, without justifiable reliance, there can be no actionable fraud. State Farm Mut. Auto. Ins. Co. v. Novotny, 657 So. 2d 1210 (Fla. 5th DCA 1995).

Among the areas to be covered in discovery are:

[image: image] Has the defendant(s) had any complaints or lawsuits previously alleging similar conduct? If so, what was the result?

[image: image] If the individual defendant was the agent, employee or officer of a corporate or other defendant, seek information to confirm that status.

[image: image] What did the defendant(s) intend that the plaintiff do in response to their acts or representations?

[image: image] Has the defendant been convicted of the crime of scheming to defraud in connection with the fraudulent acts alleged in the complaint?

[image: image] Strategic Point—Plaintiff: Pursuant to statute [see Fla. Stat. § 775.089(8)], a defendant who is convicted in a criminal proceeding for conduct that forms the basis of a civil fraud claim is estopped from challenging in the civil action those matters that were actually and necessarily adjudicated in the criminal proceeding. The intent of the statute is to assist crime victims by eliminating the common law requirement of identity of parties that would otherwise prevent collateral estoppel from being used in a civil action based on a prior criminal conviction. Thus, for example, a defendant who was convicted of scheming to defraud as to property with a value of $50,000 or more [see Fla. Stat. § 817.034(4)(a)(1)] was estopped in a subsequent civil fraud action from denying that she engaged in a course of conduct with the intent to obtain property from the plaintiff and that she did in fact obtain property with a value in excess of $50,000. In this case, these facts formed a sufficient basis for a grant of summary judgment in favor of the plaintiff. Peterson v. Therma Builders, Inc., 958 So. 2d 977 (Fla. 2d DCA 2007).

[image: image] Core Cases: First Interstate Development Corp. v. Ablanedo, 511 So. 2d 536 (Fla. 1987) (intentional misconduct is necessary element of fraud), State Farm Mut. Auto. Ins. Co. v. Novotny, 657 So. 2d 1210 (Fla. 5th DCA 1995) (and fraudulent misrepresentation), Essex Ins. Co., Inc. v. Universal Entertainment & Skating Center, Inc., 665 So. 2d 360 (Fla. 5th DCA 1995) (essential elements of fraud are: false representation of fact, known by party making it to be false at time it was made, that representation was made for purpose of inducing another to act in reliance on it, actual reliance on representation, and resulting damage to plaintiff).

[image: image] Judicial Note: Allegations of fraud are very popular because it not only opens the possibility of recovering punitive damages, but it also places the defendant in a bad light. The rules require that fraud must be pled with particularity. See Fla. R. Civ. P. 1.120(b). The courts enforce this requirement scrupulously. See, e.g., Thompson v. Bank of New York, 862 So. 2d 768, 770 (Fla. 4th DCA 2003) (stating that fraud “must clearly and concisely set out the essential facts of the fraud, and not just legal conclusions”).

1.35 Immunity. If the defendant is claiming or is likely to claim any sort of absolute or qualified immunity, then the plaintiff must initiate discovery as to the elements of that immunity claim. In part this will be reflexive discovery based on statements in briefs, affidavits or documents filed in support of a motion for summary judgment. Otherwise, the information and/or documents sought in discovery will need to be tailored to the particular type of immunity claimed by the defendant. The various types of immunity, include:

[image: image] Sovereign immunity.

[image: image] Qualified immunity of government officials and employees.

[image: image] Statutory immunity granted in certain situations.

[image: image] Judicial immunity.

[image: image] Prosecutorial immunity.

One form of statutory immunity is protection afforded under Florida’s “Good Samaritan Act”, Section 768.13, Florida Statutes (2008) to certain health care providers rendering emergency treatment outside [§ 768.13(2)(a)] or inside an emergency room [§ 768.13(2)(b)]. See LexisNexis Practice Guide: Florida Personal Injury, § 5.31; 9.32. For a discussion of plaintiff’s checklists regarding these specific defenses, see § 1.79 Medical and Dental Malpractice, p.1–39.

[image: image] Cross Reference: For further discussion of this subject, see Theodore Eisenberg, Civil Rights Legislation: Cases and Materials, Fifth Edition, 2004, Ch. 3 and 4; Sheldon H. Nahmod, Constitutional Torts, Second Edition, 2004, Ch. 7; Joseph G. Cook, and John L. Sobieski, Jr., Civil Rights Actions, Ch. 2; and Marshall S. Shapo, Tort and Injury Law, Second Edition, 2000, Ch. 3 and 5; and Isidore Silver, Police Civil Liability.

1.36 Intentional Torts—Other. For any intentional tort, the defendant’s attorney will want to focus on the intent issue in discovery because if there is insufficient evidence of intent, then the action is subject to dismissal on summary judgment. Thus, the plaintiff will of necessity want to focus initial discovery on the intent issue to strengthen that part of the case. Among the areas/items which plaintiff’s counsel will want to cover in discovery are:

[image: image] What were the defendant’s reasons or motives for acting as he did?

[image: image] Has the defendant had any prior complaints or lawsuits alleging similar conduct? If so, get the details.

[image: image] Is there anything which can be used to impeach the defendant’s testimony such as a felony conviction, prior inconsistent statements, his reputation for truthfulness and honesty, etc.?

[image: image] Does the defendant intend to use any expert to justify or explain the defendant’s conduct?

[image: image] Cross Reference: LexisNexis Practice Guide: Florida Personal Injury, Chapter 7, Intentional Torts.

1.37 Jones Act. The Jones Act, 46 U.S.C.S. Appx. § 688 (1982), which governs actions by seamen for personal injuries or by their personal representatives for their death in the course of their employment. Jones Act actions are governed by the same rules of liability, etc. as actions under the Federal Employers Liability Act (FELA), 45 U.S.C.S. § 51, et seq. Among the areas which plaintiff’s counsel will want to concentrate early discovery are:

[image: image] The date, time, place and circumstances of the plaintiff’s injury.

[image: image] The true names and identities of:

[image: image] The owner of the vessel.

[image: image] The operator or lessee or charterer of the boat.

[image: image] The master or captain of the vessel and other members of the crew.

[image: image] Identities of witnesses to the incident causing plaintiff’s injury.

[image: image] The identity of any experts the defense may use.

[image: image] Cross Reference: For further discussion of this issue, see Frank L. Maraist, and Thomas C. Galligan, Jr., Personal Injury in Admiralty, Ch. 5 and 6; and John A. Edginton, et al, 1B Benedict on Admiralty.

1.38 Libel. Where the plaintiff is not a public figure, the elements of defamation are a false and defamatory statement of fact concerning another, published to a third party negligently.

The plaintiff must also prove damages, unless the defendant is liable for libel per se, in which case, at least nominal damages are presumed. Anthony Distribs., Inc. v. Miller Brewing Co., 941 F. Supp. 1567 (M.D. Fla. 1996). In other words, a private person need only prove that he or she was defamed and that the publisher acted negligently in publishing the defamation. Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988).

[image: image] Strategic Point: A public figure, such as a public official, has to prove not only that he or she was defamed, but that the publisher of the defamation acted with actual malice toward him or her. New York Times v. Sullivan, 376 U.S. 254 (1964); and Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988). In an action for libel by a public official, the plaintiff has the burden of showing that the defamatory statement was a statement of fact, which was false, and made with actual malice.

Scandinavian World Cruises (Bahamas), Ltd. v. Ergle, 525 So. 2d 1012 (Fla. 4th DCA 1988).

A public official can make out a good claim of damages for defamatory falsehood only where the official can show that the writer published a defamatory falsehood with knowledge that it was false, or with reckless disregard as to whether it was true or false. The burden is to show that the writer deliberately lied and falsified something or, as an alternative to a knowing lie, that the writer in fact entertained serious doubts as to the truth of his or her publication, or that he or she acted with a high degree of awareness of probable falsity. Moreover, the official must prove the essential fact, not with the ordinary evidentiary burden of most civil cases, called the “greater weight” of the evidence in Florida, but instead with a higher, more demanding, burden called “clear and convincing” evidence. Seropian v. Forman, 652 So. 2d 490 (Fla. 4th DCA 1995).

Thus, discovery to prove or strengthen the proof of these various elements is where plaintiff’s initial discovery should be concentrated.

[image: image] Core Case: Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988) (proof required in defamation case depends upon (1) whether alleged defamation arose out of matter of public or private concern, and (2) whether plaintiff is public official, public figure, or limited public figure, or is private person).

[image: image] Warning: The actual malice standard of New York Times v. Sullivan does not apply to a statutory claim for fees and costs for false allegations in a complaint against a public officer or employee made with a malicious intent to injure the reputation of such officer or employee by filing an ethics complaint with knowledge that the complaint contains one or more false allegations or with reckless disregard for whether the complaint contains false allegations. Brown. V. Comm’n on Ethics, 969 So. 2d 553 (Fla. 1st DCA 2007) (attorneys fees and costs assessed under Fla. Stat. § 112.317(7) in the absence of showing of actual malice).

1.39 Malicious Interference. Florida recognizes a separate and independent tort of malicious interference with advantageous business relationships. Hales v. Ashland Oil, Inc., 342 So. 2d 984 (Fla. 3d DCA 1977).

[image: image] The existence of a business relationship, which need not be evidenced by an enforceable contract.

[image: image] Knowledge of the relationship on the part of the defendant.

[image: image] The intentional and unjustified interference with the relationship by the defendant.

[image: image] Damage to the plaintiff as a result of the breach of the relationship.

Likewise, the intentional and unjustifiable interference with contractual relations is also actionable. Symon v. J. Rolfe Davis, Inc., 245 So. 2d 278 (Fla. 4th DCA 1971). The elements of this tort and the areas in which discovery should be concentrated are:

[image: image] The existence of a contract.

[image: image] The defendant’s knowledge of the contract.

[image: image] The defendant’s intentional procurement of the contract’s breach.

[image: image] The absence of any justification or privilege.

[image: image] Damage resulting from the breach.

The main area of concern during discovery for the plaintiff should be finding additional support for the plaintiff’s position that the defendant acted with malice or other bad intent.

[image: image] Judicial Note: The trial judges are fully aware that the economic growth of the United States and its free enterprise system were based on competition. Counsel should thus be cognizant that there is a subtle distinction between competition and interference. The key is “unjustified” interference.

1.40 Malicious Prosecution. Malicious prosecution is a common law cause of action consisting of six essential elements:

[image: image] The commencement or continuation of an original civil or criminal judicial proceeding;

[image: image] Its legal causation by the present defendant against the plaintiff;

[image: image] The termination of the original proceeding constituted a bona fide termination of that proceeding in favor of the present plaintiff;

[image: image] The absence of probable cause for prosecution of such proceeding;

[image: image] The presence of malice; and

[image: image] Damages resulting to the plaintiff.

It is not necessary for the plaintiff to prove actual malice; legal malice is sufficient in an action for malicious prosecution. Legal malice requires proof of an intentional act performed without justification or excuse. It may be inferred from one’s acts, and, unlike actual malice, does not require proof of evil intent or motive [Olson v. Johnson, 961 So. 2d 356 (Fla. 2d DCA 2007)]. Legal malice is inferred when there is a finding of lack of probable cause even where actual malice is not shown. Miami-Dade County vs. Ahmed Asad, ____ So. 3d ____, 2009 Fla. App. LEXIS 1796 (Fla. 3d DCA 2009) (jury found a lack of probable cause and, thus, legal malice is inferred as to the malicious prosecution action). Although malice may be inferred from want of probable cause, malice is not synonymous with want of probable cause. Central Florida Machinery Co. v. Williams, 424 So. 2d 201 (Fla. 2d DCA 1983).

A “bona fide termination” of the original proceedings means that the suit on which the malicious prosecution suit is based ended in a manner indicating the original defendant’s (and current plaintiff’s) innocence of the charges or allegations contained in the first suit, so that the court handling the malicious prosecution suit can conclude that the termination of the first suit was both favorable to the defendant in that suit, and that it demonstrated the first suit’s lack of merit [see Doss v. Bank of Am., N.A. 857 So. 2d 991 (Fla. 5th DCA 2003)].

Whether a voluntary dismissal qualifies as a “bona fide termination” of the proceedings in the defendant’s favor depends on the reasons and circumstances underlying the dismissal. When the dismissal is on technical grounds, for procedural reasons, or any other reason not manifesting the guilt of the accused, it does not constitute a favorable termination. Conversely, a favorable termination exists when the dismissal is of such a nature as to indicate the innocence of the accused [see Cohen v. Corwin, 980 So. 2d 1153 (Fla. 4th DCA 2008)].

In malicious prosecution cases, the plaintiff’s discovery will of necessity have to concentrate on the issues of absence of probable cause and the existence of malice. Also, discovery will need to be focused on any asserted affirmative defenses, such as advice of counsel.

[image: image] Core Cases:

Lead: Alamo Rent-A-Car v. Mancusi, 632 So. 2d 1352 (Fla. 1994) (absence of any one element is fatal to the action).

Related: Olson v. Johnson, 961 So. 2d 356 (Fla. 2d DCA 2007) (the qualified privilege available in defamation actions for statements made to police prior to institution of criminal charges is inapplicable to a malicious prosecution action).

Related: Cohen v. Corwin, 980 So. 2d 1153 (Fla. 4th DCA 2008) (sometimes voluntary dismissal is reflective of merits, such as when allegations in underlying complaint are demonstrated to be false and there is evidence plaintiff knew they were false; but when dismissal of first case is on technical grounds, court in malicious prosecution case must examine record to determine whether disposition was on grounds not inconsistent with defendant’s wrongdoing).

1.41 Malpractice—Legal. In a claim for legal malpractice, the plaintiff must plead and prove the following elements:

[image: image] The attorney’s employment;

[image: image] The attorney’s neglect of a reasonable duty; and

[image: image] That the attorney’s negligence was the proximate cause of the client’s loss.

Steele v. Kehoe, 747 So. 2d 931 (Fla. 1999).

If the claim is for legal malpractice in the defense of a criminal case, the plaintiff must prove two additional elements [Cira v. Dillinger, 903 So. 2d 367 (Fla. 2d DCA 2005)]:

[image: image] The convicted criminal defendant must obtain appellate or post-conviction relief (commonly referred to as the “exoneration rule”).

[image: image] Plaintiff must prove his or her actual innocence of the crimes charged in the underlying criminal proceeding by a preponderance of the evidence.

Counsel will also need to use discovery to:

[image: image] Identify the defendant’s expert(s).

[image: image] Discover the details of any affirmative defense pled by the defendant.

The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

[image: image] Core Case: Elkind v. Bennett, 958 So. 2d 1088 (Fla. 4th DCA 2007) (a lawyer breaches a legal duty owed to a client when the lawyer discloses confidential communications, and an action for malpractice arises when the disclosure causes damage to the client).

[image: image] Cross Reference: For additional information pertaining to this issue, see L. Ray Patterson, Lawyer’s Law: Procedural, Malpractice & Disciplinary Issues, Fourth Edition; and Professional Liability of Lawyers in Florida; and Florida Torts, § 62.03.

[image: image] Strategic Point: Obtain discovery from the underlying case. In a legal malpractice case involving malpractice in the handling of a criminal or civil case or any legal representation that resulted in a loss in trial, the plaintiff will be required to prove that the conviction or the loss in trial of a civil matter in the “underlying case” was proximately caused by the defendant attorney’s negligence. The proceedings, including discovery, in the underlying case comprise a fertile source of documents, testimony, and information. In formulating a discovery strategy, start with information derived from the underlying case, most of which may be available from the client or court records.

1.42 Medical and Dental Malpractice. An action for medical malpractice is a claim in tort or in contract for damages because of the death, injury, or monetary loss to any person arising out of any medical, dental, or surgical diagnosis, treatment, or care by any provider of health care. Fla. Stat. § 95.11(4)(b). “Health care providers” covered by the Florida Comprehensive Medical Malpractice Reform Act include licensed physicians, osteopaths, podiatrists, optometrists, dentists, chiropractors, pharmacists, or hospitals or ambulatory surgical centers. Fla. Stat. § 766.101(1)(b).

The focus of discovery will be dictated by the type of error which is the subject of the lawsuit. However, in every case, counsel will want to use discovery to:

[image: image] Identify the experts to be used by the defendant and the scope and basis of their opinions.

[image: image] Identify circumstances that would give rise to any statutory defenses or immunity, such as Florida’s “Good Samaritan Act”.

[image: image] “Flesh out” the details of any affirmative defenses, such as comparative negligence.

[image: image] Seek discovery of incident reports, complaints, and investigations related to the same or similar type of events that gave rise to the alleged negligence.

Requests for incident reports, patient complaints, and investigations of adverse incidents by health care providers raise two issues: Peer review privileges and the attorney client/work product privileges. See § 2.26 [9][a] and [b]. Be prepared for a fight by the defense to narrow the time and scope of the request and then to exclude hospital peer review materials and attorney client and work product privileged materials. Requests for peer review information which had been traditionally protected almost universally implicate the breadth and burden of the requested discovery in addition to work product doctrine and attorney-client and work product privileges. The game-changer is article X, section 25 of the Florida Constitution, which is entitled “Patients right to know about adverse medical incidents.” This provision was passed by the voters in November 2004 as Amendment 7 and is still being sorted out in the courts. See Fla. Hosp. Waterman, Inc. v. Buster, 984 So. 2d 478, 480-81 (Fla. 2008). Compare Fla. Eye Clinic P.A. v. Gmach, 14 So. 3d 1044 (Fla. 5th DCA 2009) (certain opinion work product containing mental impressions of counsel is still protected but fact work product was abrogated by Amendment 7), with Lakeland Reg. Med’ Ctr. v. Neely, 8 So. 3d 1268 (Fla. 2d DCA 2009) (work product materials not exempt from the reach of Amendment 7 as interpreted in Buster and adverse incident materials shall be produced even if they were prepared for lawyers in anticipation of litigation—the question of whether Amendment 7 right of access preempts common law work product doctrine was certified to Supreme Court as a matter of great public importance). While adverse incident materials are now discoverable under Amendment 7, credentialing and peer review protections are still preserved. Adverse incident information in a credentialing file is discoverable, but remaining information in the file may qualify for the statutory protections of Fla. Stat. §§ 395.0191(8) and 766.101(5). Baptist Hosp. of Miami, Inc. v. Garcia, 994 So. 2d 390 (Fla. 3rd DCA 2008) (blanket disclosure of a list of all documents contained in doctors’ credentialing files and the production of a privilege log necessarily would require Baptist to divulge names and confidential information, which not only have nothing to do with adverse medical incidents discoverable under Amendment 7, but which remain exempt from discovery under § 395.0191 and § 766.101). A health care provider can no longer assert relevancy and burdensomeness as reasons to deny adverse incident requests. A request for Amendment 7 materials is not an ordinary discovery request subject to overbreadth, irrelevance, or burdensomeness objections. A patient has the absolute right to discover records relating to any adverse medical incident and that right is not conditioned on the discovery being relevant to a pending claim. A litigant in a medical malpractice case clearly qualifies as a “patient” under the amendment and is entitled to discover the information. It is illogical to conclude that the estate could discover information regarding adverse medical incidents outside the context of litigation but cannot discover the same information as part of its discovery in this case. See Columbia Hosp. Corp. of S. Broward v. Fain, 16 So. 3d 236 (Fla. 4th DCA 2010)(Amendment 7 is constitutional and peer review protection does not apply to Amendment 7 adverse incident requests).

Section 768.13(2)(a), Florida Statutes (2008) provides for leeway in standard of care for health care providers delivering gratuitous emergency services outside a hospital under certain specific circumstances. Likewise, under Section 768.13(2)(b), Florida Statutes (2008) some emergency care provided in an emergency room before the patient is stabilized can qualify for a “reckless disregard” standard of care. When considering discovery in such cases, carefully review the elements in the pertinent statute to ensure the scope of discovery includes information from the defense and other witnesses that would be used to establish these potential defenses.

[image: image] Strategic Point: Expert discovery in medical malpractice cases. Medical malpractice cases are called a “battle of the experts” for good reason. The defendant’s standard of care, the cause of death or injury, and other key issues will in all likelihood be the subject of expert testimony. Florida Rules of Civil Procedure specifically define the scope of expert discovery, which provides an excellent starting point for interrogatories and a framework for deposition questions. See Rule 1.280(4), Fla. R. Civ. P. The rule provides that interrogatories may request the subject matter of the expert’s opinions, facts and opinions about which the expert will testify, and the grounds for the opinions. Further, the rule sets out the scope of inquiry available about the expert and the expert’s qualifications, and it distinguishes between experts who are expected to be called at trial and those who are not. See Rule 1.280, Fla. R. Civ. P.

[image: image] Cross Reference: For more information concerning this issue, see David W. Louisell and Harold Williams, Medical Malpractice; and David M. Harney, Medical Malpractice 4th Edition; and Lee S. Goldsmith, Medical Malpractice: Guide to Medical Issues; and Florida Torts, § 61.80.

[image: image] Judicial Note: Discovery in medical and dental malpractice cases begins even before the suit is filed pursuant to Florida’s Medical Malpractice Act, which imposes an obligation on both plaintiffs and defendants to conduct a presuit investigation of the case. A recurring problem in this area, because there is such a short statute of limitations period, is to bring in all the potential defendants in time. Under the Fabre decision (Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993)), the defendant has the right to have listed on the verdict form any party that could bear responsibility for the injury. Thus, the immediate concern for plaintiff’s counsel is to ensure that all culpable defendants have been sued. They should inquire from the defendants to disclose any other persons or entities that could be partially responsible for the injury while there is time under the statute of limitations to add them to the litigation.

[image: image] Strategic Point: Not every wrongful or negligent act by a medical provider is medical malpractice. Similarly, just because conduct occurs in a medical setting, that does not necessarily mean it involves medical malpractice. The Act defines “medical malpractice” as “a claim, arising out of the rendering of, or the failure to render, medical care or services.” Thus, the key inquiry is whether the alleged injury occurred during the rendition of medical care or services. Generally, this determination hinges upon whether the treatment modality involved the application of medical skill or knowledge. Lakeland Regional Medical Ctr., Inc. v. Allen, 944 So. 2d 541 (Fla. 2d DCA 2006). It is important to make this determination as early as possible because a simple claim of negligence has a four-year statute of limitations, whereas a medical negligence action must be brought within two years. In addition, a medical negligence action requires compliance with strict presuit requirements, but a simple negligence action against a hospital or other health care provider is not controlled by these presuit requirements.

[image: image] Core Cases:

Lakeland Regional Medical Ctr., Inc. v. Allen, 944 So. 2d 541 (Fla. 2d DCA 2006) (wrongful death action, seeking recovery for a hospital patient who died of food poisoning after consuming a tainted turkey sandwich supplied by the hospital, stated a cause of action for simple negligence, which did not require compliance with the presuit requirements for medical malpractice actions); Quintanilla v. Coral Gables Hosp., Inc., 941 So. 2d 468 (Fla. 3d DCA 2006) (allegation that nurse spilled scalding hot tea on patient was not a medical malpractice claim, but a simple negligence claim for which plaintiff was not required to provide presuit notice to defendant hospital); Mount Sinai Medical Ctr. v. Fotea, 937 So. 2d 146 (Fla. 3d DCA 2006) (complaint alleging that plaintiff was wrongfully committed under the Baker Act based on erroneous laboratory results, stated a claim for medical negligence for which the plaintiff was required to comply with the medical malpractice presuit requirements).

[image: image] Strategic Point: Presuit discovery versus discovery after suit is filed. Strategic planning of discovery in a medical malpractice case involves additional considerations because there are two distinct opportunities for discovery with separate rules, different purposes, and varying effectiveness. Medical malpractice presuit disclosure and discovery is a statutory creation with the expressed purpose of encouraging early open disclosure so that the parties have the opportunity to consider whether a suit is valid and, if so, whether some or all of the case can be resolved early and economically. See Fla. Stat. § 766.106. Presuit discovery involves unsworn statements as opposed to depositions and informal exchange of documents and written answers to questions, very little of which is available to bind a party during subsequent litigation. That is because no statement, discussion, written document, report, or other work product generated by the presuit screening process is discoverable or admissible in any civil action for any purpose by the opposing party. See Fla. Stat. § 766.106(5). Unless the parties agree otherwise, even the document exchange has little value, as the bulk of the discovery is subject to being repeated after suit is filed if the case is not settled in presuit. The legislative goal of economy is entirely thwarted unless the case is settled in presuit or the parties reach agreement to use the document exchange from presuit in lieu of discovery in the case. From the plaintiff’s perspective, presuit discovery may be used to earlier and timelier discovery of distinct facts or documents, but the usefulness of presuit discovery for impeachment or otherwise binding the defense to a position or document is questionable. For example, unsworn statements may give the plaintiff a glimpse at the defendants and their ability to testify. However, unsworn statements provide a witness with a dress rehearsal and experience in testifying followed by the opportunity to improve or even change testimony without recourse after the suit begins. Tactically, it may be better to have the sworn depositions be the first time the witness is questioned on the hard issues at least. Presuit discovery strategy should take into account the real likelihood that the case may be dropped or settled as to one or more parties and the value, if any, of having discovered information before filing suit rather than after versus the limited impeachment value of the information obtained. While the decision about how much presuit discovery to request from the defense is optional, the requirement to comply with requests propounded by them is not. Sanctions for failure to comply with presuit discovery can be as severe as dismissal of claims. See Fla. Stat. § 766.106(6) and (7). However, when charting a strategy for discovery in the case, resist “rising to the bait” by expanding presuit discovery to match the opponent’s requests. Decisions on discovery should undergo risk-benefit, utility, and economy analysis, and having the other side dictate the tone and content of discovery strategy can be expensive and counterproductive, especially in light of the limited utility of some presuit discovery and the eventual opportunity to engage in perhaps more effective discovery once the case is filed. Medical malpractice presuit considerations may also come to play in some limited nursing home negligence cases if the plaintiff seeks to make a nursing home defendant vicariously liable for a health care provider under a medical negligence standard of care. See Integrated Heath Servs. Inc. v. Lang-Redway, 783 So. 2d 1108 (Fla. 2d DCA 2001).

[image: image] Strategic Point: Complex Case designation. Medical malpractice cases are likely to involve multiple parties and complicated legal or case management issues. Rule 1.201, Fla. R. Civ. P., allows the parties and the court to determine early in the process those cases that would benefit from “proactive judicial involvement.” IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558 (Fla. 2009). Rule 1.201 calls for increased attention to the case by the trial court; early, periodic, and final case management conferences; early setting of a trial date; mandatory meetings of counsel before case management conferences; case status reports for submission to the judge; and case management by the judge, including court orders on discovery and disclosure deadlines. The Rule defines “complex litigation” and the manner in which the parties and the court may invoke the enhanced case management process. A complex action “is one that is likely to involve complicated legal or case management issues and that may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.” Rule 1.201(a)(1), Fla. R. Civ. P. It is incumbent on counsel to determine early on whether the client and case would be better served by a motion to declare the case complex, which involves consideration of the qualities and abilities of the opposing counsel and judge in the case. For example, if the case meets definitional requirements of Rule 1.201(a)(1), and if opposing counsel by experience or reputation is prone to delay discovery, disclosure, or setting of trial, then a motion to declare the case complex may be an option to consider. The question is whether the additional structure, judicial involvement, and burdens imposed by Rule 1.201 will help or hurt in the long run. On the other hand, if the opposing counsel is a known quantity and the abilities of the judge to manage a complex case are unknown or questionable, then it may be best to not invoke Rule 1.201, even if the case may meet the definition, at least until it becomes necessary to do so. Finally, if both attorneys feel their client and case may benefit from judicial involvement, structured deadlines, and early designation of a trial date, then the parties may stipulate to invoking Rule 1.201. Rule 1.201(a)(3), Fla. R. Civ. P. However, the decision to seek, oppose, or stipulate to complex status is one that counsel should discuss with the client, as Rule 1.201 places a substantial amount of control in the hands of the judge early on and may impose significant time, disclosure, and discovery burdens on counsel and the client.

1.43 Mitigation of Damages.

Mitigation of damages imports a reduction of the amount of recoverable damages by showing that the plaintiff’s cause of action does not entitle him or her to as large an amount of damages as he or she otherwise would be entitled to. The defendant has the burden of proof to show the amount by which plaintiff did or could have mitigated his damages. Azemco (N. Am.), Inc. v. Brown, 553 So. 2d 1245 (Fla. 3d DCA 1989).

Plaintiff’s counsel will want to take depositions and/or propound interrogatories to obtain the details and facts which the defendant relies upon in asserting this affirmative defense.

1.44 Negligence. Negligence is a broad term. However, all torts have the same elements which must be alleged and proven, and thus, which should be the focus of discovery. The elements of a tort action in negligence are:

[image: image] Defendant’s duty to protect others, including plaintiff;

[image: image] Failure on the part of defendant to perform that duty; and

[image: image] Injury or damage to plaintiff proximately caused by such failure.

Cooper Hotel Servs., Inc. v. MacFarland, 662 So. 2d 710 (Fla. 2d DCA 1995).

Also, if experts are needed, then discovery concerning those experts will need to be done as well. The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

1.45 Products Liability. There are several possible theories or bases for products liability actions. Actions ex delicto are negligence, strict liability in tort, and fraud. An action ex contractu is available in the form of an action for breach of express or implied warranty.

[image: image] Actions ex delicto:

[image: image] Negligence: The elements of a products liability negligence action are:

[image: image] A duty of care toward the plaintiff on the defendant’s part.

[image: image] A breach of that duty.

[image: image] Injury to the defendant proximately caused by such breach.

[image: image] Additionally, before a manufacturer may be held liable for harm allegedly caused by negligence in connection with a product, it is necessary that it be shown that there was actually something wrong with the product used, i.e., the product must be defective or dangerous.

Lash v. Noland, 321 So. 2d 104 (Fla. 4th DCA 1975).

Discovery will need to be tailored to the needs of the case and will depend on the type of product involved. Discovery will also need to be directed to the elements of the cause of action, and to the identification of experts.

[image: image] Strict liability: Florida has adopted the strict liability doctrine. West v. Caterpillar Tractor Co., 336 So. 2d 80 (Fla. 1976). A plaintiff seeking to hold a defendant liable on the theory of strict liability in tort must establish:

[image: image] That the item in question was a product;

[image: image] The defendant’s relationship to the product in question, i.e., the identity of the defendant as manufacturer or seller of the allegedly defective product;

[image: image] The defective and unreasonably dangerous condition of the product, at the time it left the defendant’s control, as well as when the accident occurred; and

[image: image] A proximate causal connection between such condition and the user’s injuries or damages.

It is not necessary to prove that the defendant was negligent.

Discovery will need to be tailored to the case requirements, which will depend on the type of product. Discovery concerning the elements of the cause of action, identification of experts, and, if applicable, concerning factors involved in seeking an award of punitive damages. The scope of expert discovery is set out in Rule 1.280(4) Fla. R. Civ. P.

[image: image] Fraud: Fraud is a ground upon which an action may be brought to recover for damage or injury caused by a product, even where the false statements are not made directly to the consumer or user of the product. Albertson v. Richardson-Merrell, Inc., 441 So. 2d 1146 (Fla. 4th DCA 1983). Intentional misconduct is a necessary element of fraud and fraudulent misrepresentation. Scienter, or guilty knowledge, is also an element of intentional misconduct, which can be established by showing actual knowledge, or that the defendant acted with reckless or careless disregard as to the truth of the matter asserted. The essential elements of fraud are:

[image: image] A false representation of fact, known by the party making it to be false at the time it was made;

[image: image] That the representation was made for the purpose of inducing another to act in reliance on it;

[image: image] Actual reliance on the representation; and

[image: image] Resulting damage to the plaintiff.

Essex Ins. Co. v. Universal Entm’t & Skating Ctr., Inc., 665 So. 2d 360 (Fla. 5th DCA 1995).

Discovery in fraud cases of any kind is always heavily directed to strengthening the evidence of the defendant’s intent and/or knowledge of the falsity of the representations. Of course, product specific discovery will also be needed, as well as discovery directed to the identification of experts, if any. Discovery relating to the factors involved in obtaining an award of punitive damages will also need to be addressed.

[image: image] Judicial Note: Allegations of fraud are very popular because it not only opens the possibility of recovering punitive damages, but it also places the defendant in a bad light. The rules require that fraud must be pled with particularity. See Fla. R. Civ. P. 1.120(b). The courts enforce this requirement scrupulously. See, e.g., Thompson v. Bank of New York, 862 So. 2d 768, 770 (Fla. 4th DCA 2003) (stating that fraud “must clearly and concisely set out the essential facts of the fraud, and not just legal conclusions”).

[image: image] Action ex contractu: Breach of Warranty.

[image: image] Express warranty: Where a product is expressly warranted by its manufacturer or seller, the warrantor will be held liable for personal injury or property damage traceable to the breach of such warranty. A product liability cause of action based on an express warranty requires a showing that:

[image: image] That a sale of the product occurred.

[image: image] The terms of the warranty (and contract if necessary).

[image: image] That a defect covered by the warranty existed in the product before it left the defendant’s control.

[image: image] Such defect proximately caused the plaintiff’s injuries or the damage to the plaintiff’s property.

[image: image] That the plaintiff was a foreseeable user of the product, or, in cases not subject to the Uniform Commercial Code, the plaintiff was in privity with the defendant.

[image: image] The product was being used in its intended manner at the time of injury.

[image: image] Notice to the defendant of the breach of warranty before suit was filed, if proceeding under the U.C.C.

Dunham-Bush, Inc. v. Thermo-Air Serv., Inc., 351 So. 2d 351 (Fla. 4th DCA 1977).

[image: image] Implied warranty: There is authority that the theory of strict liability in tort supplants the implied warranty in the absence of privity of contract in those instances in which a cause of action for strict liability is appropriate. However, the implied warranty cause of action can be maintained where privity of contract exists, and in those cases which fall within the scope of the Uniform Commercial Code provision extending the protection of express and implied warranties to certain third-party beneficiaries. Kramer v. Piper Aircraft Corp., 520 So. 2d 37 (Fla. 1988). A product liability cause of action based on implied warranty requires that the plaintiff show that:

[image: image] That a sale of the product occurred

[image: image] There existed a defect in the product before it left the defendant’s control

[image: image] That such defect caused the plaintiff’s injuries or the damage to the plaintiff’s property

[image: image] That the plaintiff was a foreseeable user of the product, or, in cases not subject to the Uniform Commercial Code, the plaintiff was in privity with the defendant

[image: image] That the product was being used in its intended manner at the time of injury

[image: image] Notice to the defendant of the breach of warranty before suit was filed, if proceeding under the U.C.C.

E. R. Squibb & Sons v. Jordan, 254 So. 2d 17 (Fla. 1st DCA 1971).

[image: image] Effect of the Magnuson-Moss Warranty Act: The Magnuson-Moss Warranty Act, 15 U.S.C.S. § 2301, et seq., which is limited in application to consumer transactions, (15 U.S.C.S. § 2302(b)) requires that express warranties be stated in an understandable manner and include a statement as to how they may be enforced. 15 U.S.C.S. § 2302(a).

[image: image] Core Statute: 15 U.S.C.S. § 2308 (act prohibits disclaimer of implied warranties where written express warranty has been given).

Discovery in express or implied warranty cases will be much the same as in tort actions, except that it is entirely possible to present a case for breach of warranty without the use of expert witnesses, especially if there is no genuine question as to whether the product was used in the intended manner.

[image: image] Strategic Point: Sunshine Litigation Act. Florida’s Sunshine in Litigation Act bars a court from entering a protective order which conceals “a public hazard or any information concerning a public hazard” or which conceals “information which may be useful to … the public in protecting themselves from injury which may result from [a] public hazard.” Fla. Stat.§ 69.081(3). If the product at issue is potentially a public hazard, upon motion and good cause shown from a party, the court will not be able to issue a protective or confidentiality order concerning discovery documents or information unless the court first examines the materials or information in camera and makes a determination as to whether the information would be useful to the public for protection from the hazard. Goodyear Tire and Rubber Co. v. Schalmo, 987 So. 2d 142 (Fla. 2d DCA 2008) (trial court departed from the essential requirements of the law by not complying with the provisions of the Florida Sunshine in Litigation Act when it entered a confidentiality order without first conducting in-camera inspection of the documents sought in discovery).

[image: image] Strategic Point—Identify All Possible Defendants: Discovery in all products liability actions should aim to identify all persons and entities in the chain of manufacturing and distribution. Each of the theories of liability may encompass a number of actors, including designers, manufacturers, distributors, and retail sellers. For example, the Second District has held that the designer of a product may be held liable in negligence to a foreseeable user of its product although there are intervening manufacturers and distributors [see Vincent v. C.R. Bard, Inc., 944 So. 2d 1083 (Fla. 2d DCA 2006)].

[image: image] Strategic Point: Complex Case designation. Products liability cases are likely to involve multiple parties and complicated legal or case management issues. Rule 1.201, Fla. R. Civ. P., allows the parties and the court to determine early in the process those cases that would benefit from “proactive judicial involvement.” IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—MANAGEMENT OF CASES INVOLVING COMPLEX LITIGATION, 15 So. 3d 558 (Fla. 2009). Rule 1.201 calls for increased attention to the case by the trial court; early, periodic, and final case management conferences; early setting of a trial date; mandatory meetings of counsel before case management conferences; case status reports for submission to the judge; and case management by the judge, including court orders on discovery and disclosure deadlines. The Rule defines “complex litigation” and the manner in which the parties and the court may invoke the enhanced case management process. A complex action “is one that is likely to involve complicated legal or case management issues and that may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.” Rule 1.201(a)(1), Fla. R. Civ. P. It is incumbent on counsel to determine early on whether the client and case would be better served by a motion to declare the case complex, which involves consideration of the qualities and abilities of the opposing counsel and judge in the case. For example, if the case meets definitional requirements of Rule 1.201(a)(1), and if opposing counsel by experience or reputation is prone to delay discovery, disclosure, or setting of trial, then a motion to declare the case complex may be an option to consider. The question is whether the additional structure, judicial involvement, and burdens imposed by Rule 1.201 will help or hurt in the long run. On the other hand, if the opposing counsel is a known quantity and the abilities of the judge to manage a complex case are unknown or questionable, then it may be best to not invoke Rule 1.201, even if the case may meet the definition, at least until it becomes necessary to do so. Finally, if both attorneys feel their client and case may benefit from judicial involvement, structured deadlines, and early designation of a trial date, then the parties may stipulate to invoking Rule 1.201. Rule 1.201(a)(3), Fla. R. Civ. P. However, the decision to seek, oppose, or stipulate to complex status is one that counsel should discuss with the client, as Rule 1.201 places a substantial amount of control in the hands of the judge early on and may impose significant time, disclosure, and discovery burdens on counsel and the client.

[image: image] Cross Reference: For further discussion of this issue, see Products Liability In Florida; Louis R. Frumer, Melvin I. Friedman and Cary Stewart Sklaren, Products Liability (Frumer, Friedman, Sklaren), Ch. 17; Jerry J. Phillips and Robert E. Pryor, Products Liability (Phillips and Pryor); John J. Vargo, Editor, Products Liability Practice Guide, Ch. 16; Frank C. Woodside III, Drug Product Liability; Lee S. Kreindler, et al, Aviation Accident Law.

1.46 Punitive Damages.

[image: image] Strategic Point—Punitive Damages—Actions Against Insurers: Fla. Stat. § 624.155(5)(c), provides that any person who pursues a claim for punitive damages against an insurance company “shall post in advance the costs of discovery” and “[s]uch costs shall be awarded to the insurer if no punitive damages are awarded to the plaintiff.” National Sec. Fire & Cas. Co. v. Dunn, 751 So. 2d 777 (Fla. 5th DCA 2000).

[image: image] Strategic Point—Punitive Damages—Discovery of Financial Information: In cases involving a demand for punitive damages, this early discovery planning is even more important because of the heightened scrutiny that punitive damage awards face in the wake of State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003). Discovery will initially need to be limited to strengthening the case for punitive damages. This is because the plaintiff’s counsel will need to comply with Fla. Stat. § 768.72 and get the trial court to make a determination that there is a reasonable evidentiary basis for the recovery of punitive damages before discovery of financial information can be sought. See Globe Newspaper Co. v. King, 658 So. 2d 518 (Fla. 1995). Fla. Stat. § 768.72 creates a substantive legal right not to be subjected to a punitive damages claim and ensuing financial worth discovery until the trial court makes a determination that there is a reasonable evidentiary basis for recovery of punitive damages. Simeon, Inc. v. Cox, 671 So. 2d 158 (Fla. 1996).

[image: image] Judicial Note: It is clear from the case law [Simeon, Inc. v. Cox, 671 So. 2d 158, 160 (Fla. 1996) (stating that “to comply with the statute’s requirements, a plaintiff must obtain leave from the trial court to amend the complaint before punitive damages may be asserted”)] and the statute [Fla. Stat. § 768.72] that the better practice is for counsel to file the initial complaint without seeking punitive damages and only subsequently move to amend. Many attorneys seek punitive damages with their initial complaint, a strategy that is doomed to fail and creates a bad impression with the judge.

[image: image] Evidence of intent, malice, and/or wantonness:

[image: image] To support a claim of punitive damages, a party must commit “willful, wanton, and intentional misconduct.” Key West Convalescent Center, Inc. v. Doherty, 619 So. 2d 367 (Fla. 3d DCA 1993).

[image: image] To hold a corporate employer vicariously liable for punitive damages, there must be some fault on the employer’s part in addition to the willful and wanton employee misconduct. Mercury Motors Express, Inc. v. Smith, 393 So. 2d 545 (Fla. 1981).

[image: image] Other evidence relating to punitive damages:

Pleading in civil actions; claim for punitive damages: In any civil action, no claim for punitive damages shall be permitted unless there is a reasonable showing by evidence in the record or proffered by the claimant which would provide a reasonable basis for recovery of such damages. The claimant may move to amend his complaint to assert a claim for punitive damages as allowed by the rules of civil procedure. The rules of civil procedure shall be liberally construed so as to allow the claimant discovery of evidence which appears reasonably calculated to lead to admissible evidence on the issue of punitive damages. No discovery of financial worth shall proceed until after the pleading concerning punitive damages is permitted. Fla. Stat. § 768.72.

Of course, actual economic loss to the plaintiff is not the only factor by which punitive damages are measured. The potential profit to the defendant is also relevant. TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443 (1993). Also, an honest evaluation of the egregiousness of the defendant’s alleged conduct must be considered, and should be investigated through discovery. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

The trial court should always be sensitive to the protection of a party from harassment and from an overly burdensome inquiry. Florida Rules of Civil Procedure Rule 1.280(c) provides that for good cause shown, the trial court may make any order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense that justice requires. The trial court should keep in mind that in most punitive damages cases, at the time plaintiffs are seeking discovery of defendants’ financial resources, there has not yet been a judicial determination of the defendants’ liability. If plaintiffs were allowed unlimited discovery of defendants’ financial resources in cases where there is no actual factual basis for an award of punitive damages, the personal and private financial affairs of defendants would be unnecessarily exposed and, in some cases, the threat of such exposure might be used by unscrupulous plaintiffs to coerce settlements from innocent defendants. In determining whether defendants’ motion for protective order under Fla. R. Civ. P. 1.280(c) is “for good cause shown,” the trial court may consider, among other things, whether or not an actual factual basis exists for an award of punitive damages. Tennant v. Charlton, 377 So. 2d 1169 (Fla. 1979).

[image: image] Strategic Point—Discovery of Electronic Records: A thorough discovery of emails, storage devices, backup data, and even some “deleted” electronic data can yield the “smoking gun” of efforts to cover-up what happened, efforts to silence witnesses or to have them change their recitations of what happened, and/or the true motives behind the action in question. Methods may be available to recover lost or deleted electronic documents and data. In this regard employment of a e-discovery expert is almost imperative. One place to begin gaining an understanding of this new type of discovery is to read Kristin M. Nimsger and Michele C.S. Lange, “Examining the Data—A beginners guide to computer-based evidence,” Security Products (May 2002), p. 16. Also, a Glossary of Terms related to computer evidence and discovery can be found at www.krollontrack.com/glossary/. Also, sample discovery documents and other legal materials can be found at that site. When electronic records are involved, consider a preservation order or agreement.

[image: image] Core Cases: Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242 (Fla. 1st DCA 1984) (if defendant takes steps to conceal acts or omissions which give rise to cause of action, evidence of “concealment of offensive conduct after it initially occurred is indicative of malice or evil intent sufficient to support punitive damages”). General Motors Corp. v. McGee, 837 So. 2d 1010 (Fla. 4th DCA 2002), citing State v. Moorhead State Univ., 455 N.W.2d 79 (Minn. Ct. App. 1990) (if defendant encourages witnesses to fabricate testimony to cover up what it did, that can be sufficient to support award of punitive damages).

[image: image] Cross Reference: Instructions on drafting such interrogatories can be found in: 3 FasTrain-Florida Civil Trial Preparation—Discovery. William M. Shernoff, Sanford M. Gage and Harvey R. Levine, Insurance Bad Faith Litigation, Ch. 8.

1.47 Replevin. A number of actions or proceedings partake of the nature of replevin, such as detinue, trespass, and conversion.

Any person whose personal property is wrongfully detained by any other person or officer may have a writ of replevin to recover said personal property and any damages sustained by reason of the wrongful taking or detention as herein provided.

Also, replevin is specifically listed as a remedy of a lessee’s remedy in Fla. Stat. § 680.521.

Important elements to which discovery should be addressed include:

[image: image] The true identity of the entity or person in possession of the property.

[image: image] The value of the property.

[image: image] The location of the property.

[image: image] The defendant’s reason for not returning the property.

[image: image] Core Case: Williams Mgmt. Enters. v. Buonauro, 489 So. 2d 160 (Fla. 5th DCA 1986). The replevin statute is Fla. Stat. § 78.01 [replevin is for recovery of specific property through prejudgment seizure of property for which plaintiff is required to post bond].

[image: image] Cross Reference: For further discussion of this issue, see Creditors And Debtors Practice In Florida.

1.48 Slander. Where the plaintiff is not a public figure, the elements of defamation are a false and defamatory statement of fact concerning another, published to a third party negligently.

The plaintiff must also prove damages, unless the defendant is liable for slander per se, in which case, at least nominal damages are presumed. Anthony Distribs., Inc. v. Miller Brewing Co., 941 F.Supp. 1567 (M.D. Fla. 1996). In other words, a private person need only prove that he or she was defamed and that the publisher acted negligently in publishing the defamation. Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988).

[image: image] Core Case: Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988) (proof required in defamation case depends upon (1) whether alleged defamation arose out of a matter of public or private concern, and (2) whether plaintiff is a public official, public figure, or limited public figure, or is a private person).

[image: image] Strategic Point: A public figure, such as an elected public official, has to prove not only that he or she was defamed, but that the publisher of the defamation acted with actual malice toward him or her. New York Times v. Sullivan, 376 U.S. 254 (1964); and Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988). In an action for libel by a public official, the plaintiff has the burden of showing that the defamatory statement was (1) a statement of fact, (2) which was false, and (3) made with actual malice. Scandinavian World Cruises (Bahamas) Ltd. v. Ergle, 525 So. 2d 1012 (Fla. 4th DCA 1988). A public official can make out a good claim of damages for defamatory falsehood only where the official can show that the writer published a defamatory falsehood with knowledge that it was false, or with reckless disregard as to whether it was true or false. The burden is to show that the writer deliberately lied and falsified something or, as an alternative to a knowing lie, that the writer in fact entertained serious doubts as to the truth of his or her publication, or that he or she acted with a high degree of awareness of probable falsity. Moreover, the official must prove the essential fact, not with the ordinary evidentiary burden of most civil cases, called the “greater weight” of the evidence in Florida, but instead with a higher, more demanding, burden called “clear and convincing” evidence. Seropian v. Forman, 652 So. 2d 490 (Fla. 4th DCA 1995).

Thus, discovery to prove or strengthen the proof of these various elements is where plaintiff’s initial discovery should be concentrated.

1.49 State and its Agencies, Actions Against. The Florida Const., Art. X, § 13, provides that provision may be made by general law for bringing suit against the State as to all liabilities now existing or hereafter originating. Thus, the State and its agencies have absolute sovereign immunity absent waiver by legislative enactment or constitutional amendment. Under the law of sovereign immunity, a suit may not be maintained against the State of Florida without its consent. Kirk v. Kennedy, 231 So. 2d 246 (Fla. 2d DCA 1970). The State has not waived its sovereign immunity from suits against it in its own state courts except to the extent provided in Fla. Stat. § 768.28 for traditional state tort actions. Thus, to the extent that the actions of the state and its agencies are protected by sovereign immunity, a civil rights action pursuant to 42 U.S.C.S. § 1983 will not lie in the state courts. [Hill v. Department of Corrections, 513 So. 2d 129 (Fla. 1987)].

On the other hand, counties and their employees do not have absolute sovereign immunity to a federal civil rights claim [see Brown v. Jenne, 941 So. 2d 447 (Fla. 4th DCA 2006)]. While states and their agencies have traditionally enjoyed Eleventh Amendment immunity, and on this basis are not subject to suit under Section 1983 in either federal or state court, the same Eleventh Amendment immunity does not extend to municipalities, counties and school districts. Such an extension would be a violation of the supremacy clause and the principle that “federal law” is the “law of the land.” Thus, federal law makes governmental entities that are not arms of the State, and their employees, liable for their constitutional violations [see Howlett v. Rose, 496 U.S. 356 (1990)].

Discovery, of necessity, will be dictated by the type of tort action which is being pursued. Thus, the practitioner, should see the checklist for the appropriate tort.

[image: image] Strategic Point: However, discovery will need to be utilized to make certain that there is proof that the state employee or official was “acting within the scope of the employee’s office or employment under circumstances in which the state or such agency or subdivision, if a private person, would be liable to the claimant, in accordance with the general laws of this state.” Fla. Stat. § 768.28(1).

[image: image] Judicial Note: A frequent pitfall in these actions is the failure to provide a “notice of claim” pursuant to Fla. Stat. § 768.28(6). This requirement to first present a notice in writing to the appropriate agency and to the Department of Insurance is strictly construed by the courts, and the failure to comply can be fatal to the plaintiff’s cause of action if the statute of limitations has run. An exception to the presuit notice requirement is a retaliatory discharge action against the State under Fla. Stat. § 440.205. Chapter 440 contains a waiver of sovereign immunity independent of the waiver contained in section 768.28, so the presuit notice requirements of section 768.28(6) do not apply to retaliatory discharge actions brought against the State under section 440.205. See Bifulco v. Patient Bus. & Fin. Servs., 39 So. 3d 1255 (Fla. 2010).

1.50 Subrogation. Florida recognizes two types of subrogation, namely, legal, or equitable, and conventional. Conventional subrogation depends upon a lawful contract and occurs where one having no interest in or relation to the matter pays the debt of another and by agreement is entitled to the securities and rights of the creditor so paid. West American Ins. Co. v. Yellow Cab Co. of Orlando, Inc., 495 So. 2d 204 (Fla. 5th DCA 1986).

[image: image] Strategic Point: A conventional subrogation right is a security interest under the Uniform Commercial Code and must be perfected to gain priority over other creditors. In re Eastern Marine, Inc., 104 B.R.421 (Bankr. N.D. Fla. 1989). So, in the Bankruptcy or insolvency setting, investigation and/or discovery will need to be conducted to determine if the security interest was perfected in accordance with the U.C.C. Legal subrogation is a creature of equity that does not depend on contract but which follows as a legal consequence of the acts and relationship of the parties. West American Ins. Co. v. Yellow Cab Co. of Orlando, Inc., 495 So. 2d 204 (Fla. 5th DCA 1986). It arises when the person discharging the obligation is under a legal duty to do so or when the person discharges the obligation to protect an interest in, or right to, the property. Eastern Nat’l Bank v. Glendale Fed. Sav. & Loan Asso., 508 So. 2d 1323 (Fla. 3d DCA 1987).

Discovery in conventional subrogation will, of necessity, be the same as in the underlying tort or contract action upon which the subrogation claim is based. However, the additional element of proving the contract will be necessary. If the defendant disputes the validity of the contract, then discovery will need to be focused on that issue as well.

As to legal or equitable subrogation, discovery will likewise, be the same as in the underlying tort or contract action upon which the subrogation claim is based.

1.51 Trespass.

The common-law forms of action in trespass (known as trespass “vi et armis,” trespass “de bonis asportatis,” and trespass “quare clausum fregit”), and the technical distinctions between such forms of action, have become largely academic, since under modern practice forms of action and technical forms of seeking relief are abolished. However, knowledge of them and their classification and elements are still of importance in determining whether the facts stated in a particular case constitute a cause of action and in formulating the discovery strategy for each case.

[image: image] Trespass to real property.

[image: image] Discovery from the plaintiff’s standpoint should be focused on the following:

[image: image] Why did the defendant enter onto the plaintiff’s land?

[image: image] By what authority did the defendant enter onto the plaintiff’s land?

[image: image] Any ill will between the defendant and the plaintiff, and any other factor affecting punitive damages.

[image: image] If experts are involved, then discovery directed toward identifying them and their opinions and the bases for those opinions.

[image: image] Core Case: Winselmann v. Reynolds, 690 So. 2d 1325 (Fla. 3d DCA 1997) (trespass to real property is defined as injury to, or use of the land of another by one who has no right or authority; gist of the wrong lies in disturbance of possession).

[image: image] Trespass to chattel.

[image: image] Discovery from the plaintiff’s standpoint should be focused on the following:

[image: image] Why did the defendant interfere with the plaintiff’s use of the chattel in question?

[image: image] By what authority did the defendant interfere with the plaintiff’s use of the chattel in question?

[image: image] Any ill will between the defendant and the plaintiff, and any other factor affecting punitive damages.

[image: image] If experts are involved, then discovery directed toward identifying them and their opinions and the bases for those opinions.

[image: image] Core Case: Coddington v. Staab, 716 So. 2d 850 (Fla. 4th DCA 1998) (trespass to chattel is intentional use of, or interference with chattel which is in possession of another, without justification; any unlawful interference, however slight, with another’s enjoyment of his personal property is trespass).

1.52 Wrongful Death.

Florida’s Wrongful Death Act, is Fla. Stat. § 768.19, et seq., which provides: “When the death of a person is caused by the wrongful act, negligence, default, or breach of contract or warranty of any person, including those occurring on navigable waters, and the event would have entitled the person injured to maintain an action and recover damages if death had not ensued, the person or watercraft that would have been liable in damages if death had not ensued shall be liable for damages as specified in this act notwithstanding the death of the person injured, although death was caused under circumstances constituting a felony.” So, discovery from the plaintiff’s standpoint will be basically the same as in the underlying tort which forms the basis of the wrongful death claim except for causation. In a Wrongful Death action, establishing the cause of death is frequently a feature of the case and discovering the information available to the defense on that issue is an important and early objective for discovery. The defendant’s wrongful conduct must be the actual or proximate cause of death or the injury that resulted in death. See Gooding v. Univ. Hosp. Bldg., Inc., 445 So. 2d 1015 (Fla. 1984); LexisNexis Practice Guide: Florida Personal Injury, § 10.05[4].

[image: image] Cross Reference: LexisNexis Practice Guide: Florida Personal Injury, Chapter 10 Wrongful Death.

VI. CHECKLISTS FOR THE DEFENDANT FOR VARIOUS CAUSES OF ACTION & ISSUES

1.53 Checklist.

[image: image] Review possible cause of action.

Discussion: Part VI

[image: image] Become familiar with the important elements.

[image: image] Determine which court has jurisdiction over admiralty actions.

[image: image] Determine if the federal court has jurisdiction for the admiralty action.

Authority: 46 U.S.C.S. Appx. § 740 (1948)

Discussion: See § 1.54

[image: image] Determine if the Civil Remedies for Criminal Practices Act applies.

[image: image] Determine if defendant has been convicted of underlying criminal act.

[image: image] If not, review criminal law statutes to determine elements of defense.

Discussion: See § 1.58

1.54 Abuse, or Incest.

There has not been an appellate case so far dealing with the merits of an intentional sexual abuse or incest action. Thus, there is no appellate guidance as to what the elements of such a cause of action are, and thus what the available defenses are. However, the related criminal statutes, Fla. Stat. § 39.01(63) offers two possible affirmative defenses:

(d) The intentional touching of the genitals or intimate parts, including the breasts, genital area, groin, inner thighs, and buttocks, or the clothing covering them, of either the child or the perpetrator, except that this does not include:

1. Any act which may reasonably be construed to be a normal caregiver responsibility, any interaction with, or affection for a child; or

2. Any act intended for a valid medical purpose [emphasis added].

Of course, the time honored defense of “I did not do it” is also always available.

[image: image] Cross Reference: For further discussion of this issue, see Paul DerOhannesian II, Sexual Assault Trials, Second Edition, Ch. 1.

1.55 Admiralty Actions—General. The first thing that the practitioner must do before defending an action based upon an injury or death which occurred on navigable waters, is to determine if federal admiralty jurisdiction exists. Below are the main sources of such jurisdiction. “The admiralty and maritime jurisdiction of the United States shall extend to and include all cases of damage or injury, to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consummated on land.” 46 U.S.C.S. App. § 740 (1948).

If federal admiralty jurisdiction exists and the action was filed in state court, consideration should be given to removing the action to U.S. District Court, if diversity exists or if the action is one that can only be maintained in federal court.

1.56 Adverse Possession. Counsel should probe and discover what evidence there is to support the following elements of adverse possession. Those for which evidence is weak or lacking, should obviously be developed with an eye toward a summary judgment motion or a trial motion for judgment as a matter of law.

[image: image] Hostility;

[image: image] Continuity;

[image: image] Exclusiveness; and

[image: image] Openness and notoriety of possession for the prescribed period, which is usually seven years.

[image: image] Color of title.

[image: image] Tax deed.

[image: image] Other deed or instrument.

[image: image] Without color of title.

[image: image] Return and payment of taxes.

2 Fla. Jur. ADVERSE POSSESSION §§ 8–36.

1.57 Assault. An assault and battery does not constitute negligence, but is an intentional act. Spivey v. Battaglia, 258 So. 2d 815 (Fla. 1972). Thus, it is important for defense counsel to concentrate on these issues during discovery. The elements of assault which need to be investigated in discovery, especially if punitive damages are an issue, are:

[image: image] Intent: Where a reasonable person would believe that a particular result was substantially certain to follow, intent will be legally implied and tort liability for assault, rather than negligence, may be imposed. Spivey v. Battaglia, 258 So. 2d 815 (Fla. 1972). Thus, absence of a reasonable belief that the result would follow the action can defeat an action for assault.

[image: image] Force or violence—offer of or use of: Generally, an assault and battery cannot be premised upon an omission or failure to act; rather, an assault must generally be premised upon an affirmative act—an offer to use force or violence or the actual exertion of force. Sullivan v. Atl. Fed. Sav. & Loan Assoc., 454 So. 2d 52 (Fla. 4th DCA 1984).

[image: image] Creation of fear of imminent peril: If the alleged victim is unaware of an attempted assault, or is not placed in fear of imminent harm as a result thereof, he or she has suffered no compensable harm. Johnson v. Brooks, 567 So. 2d 34 (Fla. 1st DCA 1990).

1.58 Battery. Since in most cases assault and battery exist together, it has become customary to use the term “assault” as encompassing a battery or to refer to the term “assault and battery” as if it were a single concept. However, assault and battery are separate and different legal concepts, with assault as the beginning of an act that, if completed, constitutes battery. LexisNexis Practice Guide: Florida Personal Injury § 7.05. Thus, the elements listed above under Assault apply in a case involving battery, with the addition of the element that the defendant must have completed the act.

A person is immune from criminal prosecution and civil action for justifiable use of force [Fla. Stat. § 776.032(1)]. Thus, defendant will want to direct discovery toward establishing a justifiable use of force. Florida statutes recognize a number of circumstances in which the use of force is justified:

[image: image] A person is justified in the use of force, including deadly force, against a person who is unlawfully and forcefully entering a dwelling, residence, or occupied vehicle [Fla. Stat. § 776.013].

[image: image] A person is justified in using force, except deadly force, in defense of himself or herself or another, to the extent that person reasonably believes force is necessary to defend against another’s imminent use of unlawful force [Fla. Stat. § 776.012].

[image: image] A person is justified in the use of deadly force, and does not have a duty to retreat, if he or she reasonably believes that such force is necessary to prevent imminent death or great bodily harm to himself or herself or to another or to prevent the imminent commission of a forcible felony [Fla. Stat. § 776.012].

[image: image] A person is justified in the use of force, except deadly force, to prevent or terminate another’s trespass on, or other tortious or criminal interference with property [Fla. Stat. § 776.031].

[image: image] Strategic Point: Medical or Dental Malpractice. In a case against a health care provider, undertaking treatment, surgery, or other actions that would constitute a battery under other circumstances may create a prima facie case of battery if performed in the absence of informed consent. For example, a health care provider who treats a patient despite the patient’s refusal of lifesaving treatment may be civilly liable for assault and battery. See LexisNexis Practice Guide: Florida Personal Injury, § 5.19. In discovery for defending a count of battery in a complaint for battery by a health care provider, defendant’s strategic considerations should include securing documentation and testimony regarding informed consent, written and oral. Furthermore, consider whether “Good Samaritan Act applies and seek discovery to establish the facts setting forth such a defense. See Fla.Stat. § 768.13 (2008).

[image: image] Cross Reference: For further discussion of defenses for health care providers involving the issues of battery or informed consent, see § 1.79, Medical and Dental Malpractice, p. 1-70.

1.59 Civil Remedies for Criminal Practices Act. Because the civil action for a criminal practice must be predicated on a specific criminal law violation, if the defendant has not yet been convicted of the underlying criminal act, then of necessity, the practitioner will need to rely on criminal law statutes and treatises to determine the elements of, and defenses to, the various criminal acts upon which an action can be predicated.

[image: image] Cross Reference: For further discussion of this issue, see Russell E. Crawford, Florida Criminal Practice and Procedure, Second Edition; and Florida Criminal Defense Trial Manual; and Florida Standard Jury Instructions in Criminal Cases.

1.60 Contributory and Comparative Negligence. In 1973, the Supreme Court of Florida abolished the doctrine of contributory negligence as a defense to an action for negligently caused damages and substituted therefore the doctrine of “pure” comparative negligence. Under this doctrine if it appears from the evidence that both plaintiff and defendant are guilty of negligence which is, in some degree, a legal cause of the injury to the plaintiff, this does not defeat the plaintiff’s recovery entirely. Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973).

Obviously, the nature of the cause of action—i.e., motor vehicle accident, slip and fall, etc.—will determine the exact line of questioning to be pursued in interrogatories and/or depositions.

[image: image] Judicial Note: A related issue from the point of view of the defendant is the right, under the Fabre decision [Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993)], to have listed on the verdict form any party that could bear responsibility for the plaintiff’s injury. The immediate concern for defense counsel is to assert, as an affirmative defense, that other parties may be partially or totally responsible for the injury. If these parties are known, counsel should specify who they are and why they were responsible, but counsel may first need to conduct discovery to ascertain these facts. See Nash v. Wells Fargo Guard Services, Inc., 678 So. 2d 1262, 1264 (Fla. 1996) (stating that “in order to include a nonparty on the verdict form pursuant to Fabre, the defendant must plead as an affirmative defense the negligence of the nonparty and specifically identify the nonparty. The defendant may move to amend pleadings to assert the negligence of a nonparty subject to the requirements of Florida Rule of Civil Procedure 1.190. However, notice prior to trial is necessary because the assertion that noneconomic damages should be apportioned against a nonparty may affect both the presentation of the case and the trial court’s rulings on evidentiary issues”).

1.61 Conversion. It is the disseisin of the owner or an interference with legal rights which are incident to ownership, such as the right to possession. Goodrich v. Malowney, 157 So. 2d 829 (Fla. 2d DCA 1963). Its essential element is a wrongful deprivation of property of the owner. Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948). Any act of a person in asserting a right of dominion over chattels which is inconsistent with the right of the owner may amount in law to a conversion. Mabie v. Tutan, 245 So. 2d 872 (Fla. 3d DCA 1971). It consists of an act in derogation of the plaintiff’s possessory rights, and any wrongful exercise or assumption of authority over another’s goods, depriving him or her of possession permanently or for an indefinite time, is a conversion. Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948). However, the gist of a conversion is not the acquisition of the property by the wrongdoer, but the wrongful deprivation of a person of property to the possession of which he or she is entitled. Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948).

A simple debt that can be discharged by the payment of money generally cannot form the basis of a claim for conversion or civil theft. This does not mean that there can never be a claim for conversion if there is a contractual relationship between the parties. However, conversion must go beyond, and be completely independent from, a failure to comply with the terms of the contract. Furthermore, for money to be the object of conversion, there must be an obligation to keep intact or deliver the specific money in question so that the money can be identified. Gasparini v. Pordomingo, 972 So. 2d 1053 (Fla. 3d DCA 2008).

Thus, elements to look for in discovery in a conversion action would include:

[image: image] What was the date of the alleged conversion (this is important for statute of limitations purposes, and for the calculation of pre-judgment interest)?Page v. Matthews, 386 So. 2d 815 (Fla. 5th DCA 1980).

[image: image] What was the value of the property allegedly converted (this is a measure of damages (fair market value at conversion) and is the base figure for calculating pre-judgment interest)?Exxon Corp. v. Ward, 438 So. 2d 1059 (Fla. 4th DCA 1983).

[image: image] If the subject of the conversion is money:

[image: image] Does the claim arise from a simple debt?

[image: image] Is the claim for money a simple breach of contract claim?

[image: image] Was there an obligation to keep intact or deliver the specific money in question?

[image: image] Can the money be specifically identified?

[image: image] What did the defendant do to interfere with or deprive the plaintiff of possession of the property in question?

[image: image] Was the property damaged? If so, what was the extent of the damage?

[image: image] Was the property destroyed?

[image: image] What was the defendant’s intent in doing that act?

[image: image] Has the plaintiff requested or demanded the return of the property?

[image: image] In suits for conversion, punitive damages are allowable where the circumstances surrounding the conversion are such as to show fraud, actual malice, deliberate violence, or oppression, such gross negligence as to indicate a wanton disregard of the rights of others, or where the wrong partakes of a criminal character. Ciamar Marcy, Inc. v. Monteiro Da Costa, 508 So. 2d 1282 (Fla. 3d DCA 1987). Under the civil remedies section of the theft statute, Fla. Stat. § 812.035(7), a plaintiff may collect treble damages for conversion. Once civil theft is established, the award of treble damages is mandatory. Aagaard-Juergensen, Inc. v. Lettelier, 579 So. 2d 404 (Fla. 4th DCA 1991). An award of both punitive damages and treble damages under the civil theft statute amounts to a double recovery and an excessive penalty and will not be allowed. Pelletier v. Cutler, 543 So. 2d 406 (Fla. 4th DCA 1989). Thus, the defendant needs to make the plaintiff elect his punitive remedy, and can use discovery in furtherance of that goal.

[image: image] Core Cases: Goodwin v. Alexatos, 584 So. 2d 1007 (Fla. 5th DCA 1991) (conversion is act of dominion wrongfully asserted over another’s property inconsistent with his ownership). Star Fruit Co. v. Eagle Lake Growers, 33 So. 2d 858 (1948) (conversion is unauthorized act which deprives another of his property permanently or for indefinite time).

1.62 Death on the High Seas Act Actions. The Death on the High Seas by Wrongful Act (DOHSA), 46 U.S.C.S. Appx. § 761 (2000), et seq., governs actions for wrongful death occurring on the high seas. State and federal courts have concurrent jurisdiction to hear wrongful death claims under DOHSA. Bosdorf v. Sinnamon, 804 So. 2d 510 (Fla. 3d DCA 2001).

DOHSA applies to death caused by wrongful act, including neglect or default, on the high seas more than a marine league (three nautical miles) from United States shores, and authorizes suit for damages by the personal representative of the decedent and for the exclusive benefit of the decedent’s wife, husband, parent, child, or dependent relative. 46 U.S.C.S. Appx. § 761(a) (2000). So, items to be covered in the discovery for such an action would be those normally sought in a wrongful death action, and the following:

[image: image] Where, in relation to the U.S. coastline, did the act causing the death occur?

[image: image] Have the correct parties been named in the action?

[image: image] Who is the vessel’s

[image: image] Owner?

[image: image] Operator?

[image: image] Captain and crew?

[image: image] Who is the decedent’s personal representative?

[image: image] Who is the personal representative representing—i.e., spouse, parent, child or dependent relative?

[image: image] Is that person among those for whom a DOHSA action can be maintained?

[image: image] What act caused the decedent’s death?

[image: image] Who or what was responsible for the decedent’s death?

1.63 Detinue. A number of actions or proceedings partake of the nature of replevin, such as detinue, trespass, and conversion. Detinue is an action for the recovery of specific personal property unlawfully detained by the defendant, or its value, plus a reasonable rental during the detention, or any damages occasioned by the detention. Like replevin, detinue is for the recovery of specific property, but unlike replevin, the action proceeds without a prejudgment seizure of the property and the plaintiff is not required to post bond. Also unlike replevin, in detinue, judgment for the plaintiff is for the goods or their value at the time of the verdict and the defendant has the choice of delivering the goods or retaining them and paying their value as fixed by the jury. It is usually said that the action of detinue is obsolete because in Florida, now by statute, replevin relates to property both wrongfully taken and wrongfully detained. Williams Mgmt. Enters. v. Buonauro, 489 So. 2d 160 (Fla. 5th DCA 1986). The replevin statute is Fla. Stat. § 78.01:

Any person whose personal property is wrongfully detained by any other person or officer may have a writ of replevin to recover said personal property and any damages sustained by reason of the wrongful taking or detention as herein provided.

However, detinue is not dead. It is specifically listed as a remedy of a lessee’s remedy in Fla. Stat. § 680.521(3).

Important elements to which discovery should be addressed include:

[image: image] The true identity of the entity or person claiming possession of the property.

[image: image] The value of the property.

[image: image] The basis of the plaintiff’s claim of title or right to possession of the property.

[image: image] Cross Reference: For more information pertaining to this issue, see Creditors And Debtors Practice In Florida.

1.64 Fair Labor Standards Act. The Fair Labor Standards Act (FLSA), 29 U.S.C.S. § 201, et seq., provides remedies for unpaid minimum wages and overtime, which includes attorneys fees and costs, and in intentional cases, liquidated damages equal to the unpaid wages. Because Congress’ power to enact this statute is based on the Commerce Clause, there are limitations on its coverage. Also, recent regulation changes by the U.S. Department of Labor may have a profound effect on the interpretation of the FLSA. Because of that, specialized publications should be consulted to assist in drafting appropriate discovery requests, interrogatories, etc. Some of such publications are listed in the Cross Reference note below.

[image: image] Cross Reference: For further discussion of this issue, see Laurie E. Leader, Wages and Hours: Law and Practice; and N. Peter Lareau, et al, 7 Labor and Employment Law, Ch. 176 to 181; and Lee T. Paterson, Employer’s Wage Manual (Federal), Second Edition.

1.65 False Arrest.

[image: image] Core Case: Weissman v. K-Mart Corp., 396 So. 2d 1164 (Fla. 3d DCA 1981) (false imprisonment and false arrest are different labels for same cause of action under Florida law).

So, see 1.66 False Imprisonment, where both will be treated together.

1.66 False Imprisonment. The plaintiff need not show that force was used in the detention, nor that she made an oral protest to demonstrate that the detention was against her will. The restraint must be unreasonable and must not be warranted by the circumstances. Harris v. Lewis State Bank, 436 So. 2d 338 (Fla. 1st DCA 1983). The restraint may be caused by actual force or by threat. The threat may be by conduct or by words. Lewis v. Atl. Disc. Co., 99 So. 2d 241 (Fla. 1st DCA 1957). There need be no confinement in jail or prison. Cline v. Flagler Sales Corp., 207 So. 2d 709 (Fla. 3d DCA 1968). To constitute false imprisonment, the defendant must either intend to cause confinement or have knowledge that confinement to a substantial certainty will result from his actions. Johnson v. Weiner, 155 Fla. 169 (1944). It is not necessary, however, to show that the defendant was prompted by malicious motives. Everett v. Fla. Inst. of Tech., 503 So. 2d 1382 (Fla. 5th DCA 1987). All those who, by direct act or indirect procurement, proximately cause the false imprisonment and unlawful detention are liable for it. Dos Santos v. Ajax Navigation Corp., 531 So. 2d 231 (Fla. 3d DCA 1988).

The elements of a cause of action for false imprisonment are [Montejo v. Martin Memorial Medical Ctr., Inc., 935 So. 2d 1266 (Fla. 4th DCA 2006)]:

• Unlawful detention and deprivation of liberty of a person.

• Against that person’s will.

• Without legal authority or “color of authority.”

• Which is unreasonable and unwarranted under the circumstances.

In the context of a false arrest claim, whether an arrest is unreasonable and unwarranted may be demonstrated by lack of sufficient investigation or faulty identification. To pursue the potential for summary judgment or directed verdict or to disprove the element at trial, discover the circumstances of probable cause. Miami-Dade County v. Ahmed Asad, ____ So. 3d ____, 2009 Fla. App. LEXIS 1796 (Fla. 3d DCA 2009) (whether arresting officer had probable cause to arrest involves the reasonableness of the identification of the Plaintiffs and the reasonableness of the investigation).

Thus, elements and subjects which need to be addressed in discovery include, inter alia:

[image: image] When and where it happened.

[image: image] What did the plaintiff do to prompt this detention?

[image: image] What was factual basis for probable cause at the time of arrest?

[image: image] What were the circumstances of the investigation?

[image: image] What was the basis for identification of plaintiff?

[image: image] What were the circumstances of the false imprisonment?

[image: image] If force was used, did the force result in any physical injury?

[image: image] What damages does the plaintiff claim?

The plaintiff’s conviction for the offense for which he or she was arrested is a defense to a false imprisonment action because it is conclusive evidence of probable cause for the arrest. Similarly, a no contest plea to resisting arrest is a defense to an action for false imprisonment because a no contest plea is deemed to be a “conviction” for this purpose. Behm v. Campbell, 925 So. 2d 1070 (Fla. 5th DCA 2006).

When a private person or entity relies on “legal authority” for the detention as a defense to a false imprisonment action, the element of legal authority may be demonstrated by irregular or voidable process, but void process does not constitute legal authority. An order entered in the absence of subject matter jurisdiction is void, and therefore, a defendant has no immunity from suit when the court issuing the order for detention has exceeded its authority. Montejo v. Martin Memorial Medical Ctr., Inc., 935 So. 2d 1266 (Fla. 4th DCA 2006).

[image: image] Core Cases: Weissman v. K-Mart Corp., 396 So. 2d 1164 (Fla. 3d DCA 1981) (false imprisonment and false arrest are different labels for same cause of action under Florida law). Johnson v. Pompano Beach, 406 So. 2d 1257 (Fla. 4th DCA 1981) (tort of false imprisonment is defined as unlawful restraint of a person against his will, gist of which action is unlawful detention of the plaintiff and deprivation of his liberty). Everett v. Fla. Inst. of Tech., 503 So. 2d 1382 (Fla. 5th DCA 1987) (without color of authority). Miami-Dade County v. Ahmed Asad, ____ So. 3d ____, 2009 Fla. App. LEXIS 1796 (Fla. 3d DCA 2009) (element of unreasonable or unwarranted arrest in false arrest cases turns on probable cause for arrest and whether facts and circumstances exist to support probable cause is a pure question of fact that must necessarily be submitted to the jury when the facts are in controversy).

1.67 Federal Civil Rights Actions under 42 U.S.C.S. § 1983 and § 1985. Civil rights actions under 42 U.S.C.S. §§ 1983 and 1985 may be brought in state court. Crocker v. Pleasant, 778 So. 2d 978 (Fla. 2001).

Elements to investigate in discovery, include, inter alia:

[image: image] Alleged source of defendant’s authority, which made his/her/its act one committed under color of state law.

[image: image] Alleged motive or intent of the defendant.

[image: image] Alleged knowledge of the defendant that he/she/it was depriving plaintiff of a federally protected right.

[image: image] Damages claimed by the plaintiff.

[image: image] Cross References: For further discussion of this issue, see Joseph G. Cook, John L. Sobieski, Jr., Civil Rights Actions; and Isidore Silver, Police Civil Liability; and Mark R. Brown, et al, Constitutional Litigation Under Section 1983; and John W. Palmer and Stephen E. Palmer, Constitutional Rights of Prisoners, 7th Ed.

[image: image] Core Case: Barton Protective Servs., Inc. v. Faber, 745 So. 2d 968 (Fla. 4th DCA 1999) (sine qua non of a § 1983 action is that gravamen must have been committed under color of state law, and that gravamen was a deprivation of a right secured by the Constitution and laws of the United States).

1.68 Florida Civil Rights Act. Any violation of any Florida statute making unlawful discrimination because of race, color, religion, gender, national origin, age, handicap, or marital status in the areas of education, employment, housing, or public accommodations gives rise to a cause of action for all relief and damages as described by statute in Fla. Stat. § 760.11(5), unless greater damages are provided for. If the statute prohibiting unlawful discrimination provides an administrative remedy, the action for equitable relief and damages provided for may be initiated only after the plaintiff has exhausted his or her administrative remedy. Fla. Stat. § 760.07. The Florida Constitution declares that all natural persons are equal before the law, and have certain inalienable rights, among which are the right to enjoy and defend life and liberty, to pursue happiness, to be rewarded for industry, and to acquire, possess, and protect property. Fla. Const. Art. I, § 2. Moreover, no person shall be deprived of any right because of race, religion, or physical handicap. Fla. Const. Art. I, § 2. Florida statutes also provide for civil rights, such as one which gives guarantees an incapacitated person the right to be free from discrimination because of the incapacity. Fla. Stat. § 744.3215(1)(j). Moreover, the Florida legislature has enacted the Civil Rights Act of 1992, Fla. Stat. 760.01, et seq., the Fair Housing Act, Fla. Stat. § 760.20, et seq., and the Equal Pay Act, Fla. Stat. § 448.07(1)(b).

For each of these different types of civil rights actions under state law, the subjects of discovery checklist can be divined by reading the applicable statute and the elements involved. However, certain common areas of inquiry, include, inter alia:

[image: image] When the plaintiff exhausted his administrative remedies, if applicable, and proof of same.

[image: image] Alleged motive of the defendant.

[image: image] Prior administrative complaints and lawsuits by this plaintiff.

[image: image] Cross Reference: For further discussion of this issue, see Joseph G. Cook, John L. Sobieski, Jr., Civil Rights Actions.

1.69 Florida Fair Housing Act. The Florida Fair Housing Act is found in Fla. Stat. § 760.20, et seq. The discussion in Florida Civil Rights Act, Fla. Stat. § 760.01, is applicable to this subdivision.

[image: image] Cross Reference: For further discussion of this issue, see James C. Hauser, Florida Residential Landlord-Tenant Manual.

1.70 Florida False Claims Act. The Florida False Claims Act is found in Fla. Stat. § 68.081, et seq. The purpose of the Act is to deter persons from knowingly causing or assisting in causing the state government to pay claims that are false or fraudulent, and to provide remedies for obtaining treble damages and civil penalties when money is obtained from the state government by reason of a false or fraudulent claim [see Fla. Stat. § 68.081(2)]. Any person may file a qui tam action on behalf of the state under the Act. Upon filing such a claim, the complainant must send a copy of the complaint and written disclosure of substantially all material evidence and information the person possesses to the Attorney General and the Chief Financial Officer. The state then has 60 days to decide whether to take over the action [see Fla. Stat. § 68.083(3)]. If the State does not take over the action, then discovery will likely be paper intensive and could also involve substantial electronic evidence/discovery. Areas of discovery will include, inter alia:

[image: image] All documents upon which the plaintiff relies in making the allegations in the complaint.

[image: image] Proof of service of the complaint and supporting documentation to the state as required by Fla. Stat. § 68.083.

[image: image] Copies of the documents submitted to the state, pursuant to Fla. Stat. § 68.083.

Discovery in an action under the Act may be stayed upon a showing that certain actions of discovery by the person initiating the action would interfere with an investigation by the state government or the prosecution of a criminal or civil matter arising out of the same facts [see Fla. Stat. § 68.084(4)].

[image: image] Strategic Point—Discovery of Electronic Records: In this time of the prominence of email and other electronic documents and communications, it is increasingly likely that “smoking gun” evidence will be in electronic digital form rather than paper. A thorough discovery of emails, etc. can yield the “smoking gun” of efforts to cover-up what happened, efforts to silence witnesses or to have them change their recitations of what happened, and/or the true motives behind the action in question. In this regard employment of a e-discovery expert is almost imperative. One place to begin gaining an understanding of this new type of discovery is to read Kristin M. Nimsger and Michele C.S. Lange, “Examining the Data—A beginners guide to computer-based evidence,” Security Products (May 2002), p. 16. Also, a Glossary of Terms related to computer evidence and discovery can be found at www.krollontrack.com/glossary/. Also, at that site can be found sample discovery documents, and other legal materials.

[image: image] Cross Reference: For further discussion of this issue, see Mealey’s Qui Tam Provisions of the False Claims Act Conference Handbook; and James B. Helmer, Jr., False Claims Act: Whistleblower Litigation, Third Edition.

[image: image] Judicial Note: There are as yet no reported cases in Florida on this subject, but counsel should be aware that plaintiff may seek these records, including emails, under the right of access to public records. Additionally, counsel may attempt to gain access to computer hard drives because deleting a file does not always erase it from the computer’s record.

1.71 Fraud. Scienter, or guilty knowledge, is an element of intentional misconduct, which can be established by showing actual knowledge, or that the defendant was reckless or careless as to the truth of the matter asserted. Ocean Bank of Miami v. Inv-Uni Inv. Corp., 599 So. 2d 694 (Fla. 3d DCA 1992). The knowledge element of fraudulent misrepresentation is satisfied where a representation is made without knowledge as to either truth or falsity or when a representation is made under circumstances in which the person making the representation ought to have known, if he did not know, of the falsity thereof. Thor Bear, Inc. v. Crocker Mizner Park, Inc., 648 So. 2d 168 (Fla. 4th DCA 1994). Bad faith must be deemed to be a necessary element of any action for fraud whether the fraud action is based on intentional misconduct or on reckless disregard for the truth. Parker v. State of Fla. Bd. of Regents, 724 So. 2d 163 (Fla. 1st DCA 1998). In addition, without justifiable reliance, there can be no actionable fraud. State Farm Mut. Auto. Ins. Co. v. Novotny, 657 So. 2d 1210 (Fla. 5th DCA 1995). The essential elements of fraud are: a false representation of fact, known by the party making it to be false at the time it was made, that the representation was made for the purpose of inducing another to act in reliance on it, actual reliance on the representation, and resulting damage to the plaintiff. Essex Ins. Co., Inc. v. Universal Entm’t & Skating Ctr., Inc., 665 So. 2d 360 (Fla. 5th DCA 1995); and as to fraudulent misrepresentation, State Farm Mut. Auto. Ins. Co. v. Novotny, 657 So. 2d 1210 (Fla. 5th DCA 1995).

Among the areas to be covered in discovery are:

[image: image] Has the plaintiff made any complaints or been a party to any lawsuits previously alleging similar conduct? If so, what was the result?

[image: image] What evidence does the plaintiff have of the defendant’s intent and/or motive?

[image: image] Was the plaintiff’s reliance upon the defendant’s representation reasonable?

[image: image] Core Cases: First Interstate Dev. Corp. v. Ablanedo, 511 So. 2d 536 (Fla. 1987) (intentional misconduct is necessary element of fraud), State Farm Mut. Auto. Ins. Co. v. Novotny, 657 So. 2d 1210 (Fla. 5th DCA 1995) (and fraudulent misrepresentation).

[image: image] Judicial Note: Allegations of fraud are very popular because it not only opens the possibility of recovering punitive damages, but it also places the defendant in a bad light. The rules require that fraud must be pled with particularity. Fla. R. Civ. P. 1.120(b). The courts enforce this requirement scrupulously. See, e.g., Thompson v. Bank of New York, 862 So. 2d 768, 770 (Fla. 4th DCA 2003) (stating that fraud “must clearly and concisely set out the essential facts of the fraud, and not just legal conclusions”). Defense counsel should test the sufficiency of the allegations through a motion to dismiss. Discovery should be tailored to flushing out the facts supporting these allegations.

1.72 Immunity. If the defendant is claiming or is likely to claim any sort of absolute or qualified immunity, then the plaintiff must initiate discovery as to the elements of that immunity claim. In part this will be reflexive discovery based on statements in briefs, affidavits or documents filed in support of a motion for summary judgment. Otherwise, the information and/or documents sought in discovery will need to be tailored to the particular type of immunity claimed by the defendant. The various types of immunity, include:

[image: image] Sovereign immunity.

[image: image] Qualified immunity of government officials and employees.

[image: image] Statutory immunity granted in certain situations.

[image: image] Judicial immunity.

[image: image] Prosecutorial immunity.

One source of statutory immunity is the statutes affording immunity from civil liability to persons who make a report of child abuse. One of these statutes establishes a mandatory reporting requirement for healthcare professionals who have reasonable cause to suspect that a child has been abused or neglected [see Fla. Stat. § 39.201]. Because failure to make a report under this provision is a crime, a health care professional who has reasonable cause to suspect abuse is absolutely immune from liability for making the report. There is no need for the court to determine whether the doctor acted in “good faith” [see Urquhart v. Helmich, 947 So. 2d 539 (Fla. 1st DCA 2006)]. Another statute affords qualified immunity to any person who makes a report of child abuse in “good faith” [see Fla. Stat. § 39.203]. This provision recognizes that a report might be made for an improper purpose, such an unfounded report by a spiteful neighbor or a vengeful former spouse. Under this statute, a person is immune from civil liability only if it can be shown that the report was made in good faith [see Urquhart v. Helmich, 947 So. 2d 539 (Fla. 1st DCA 2006)]. Discovery under these statutes will necessarily focus on the status of the person making the report as a health care professional or a member of the public in general; whether a health care professional has reasonable cause to suspect abuse; and whether any person making a report acted in good faith.

Absolute immunity is afforded to any act occurring during the course of a judicial proceeding, regardless of whether the act involves a defamatory statement or other tortious conduct as long as the act has some relation to the proceeding. Levin, Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v. United States Fire Ins. Co., 639 So. 2d 606 (Fla. 1994).

An arbitration hearing is a proceeding to which judicial immunity attaches, thus affording absolute immunity to any act occurring during the arbitration. Kidwell v. GMC, 975 So. 2d 503, (Fla. 2d DCA 2007).

[image: image] Core Cases:

Lead:

Levin, Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v. United States Fire Ins. Co., 639 So. 2d 606 (Fla. 1994) (the rationale behind judicial immunity is that parties must be free to engage in uninhibited communication and to use their best judgment in prosecuting or defending a lawsuit without fear of having to defend their actions in a subsequent civil action for misconduct).

Related: Montejo v. Martin Memorial Medical Ctr., Inc., 935 So. 2d 1266 (Fla. 4th DCA 2006) (when the object of the detention of a private individual is for the protection or enforcement of a private right, the person procuring the detention has no immunity in an action for false imprisonment if the court issuing the order on which the detention was based has issued a void order because it exceeded its jurisdiction).

[image: image] Cross References: For further discussion of this issue, see Theodore Eisenberg, Civil Rights Legislation: Cases and Materials, Fifth Edition, 2004, Ch. 3 and 4; and Sheldon H. Nahmod, Constitutional Torts, Second Edition, 2004, Chapter 7; and Joseph G. Cook, and John L. Sobieski, Jr., Civil Rights Actions, Ch. 2; and Marshall S. Shapo, Tort and Injury Law, Second Edition, 2000, Ch. 3 and 5; and Isidore Silver, Police Civil Liability.

One form of statutory immunity is protection afforded under Florida’s “Good Samaritan Act”, Section 768.13, Florida Statutes (2008) to certain health care providers rendering emergency treatment outside [§ 768.13(2)(a)] or inside an emergency room [§ 768.13(2)(b)]. See LexisNexis Practice Guide: Florida Personal Injury, § 5.31; 9.32. For a discussion of discovery strategy regarding these specific defenses, see § 1.79 Medical and Dental Malpractice, p. 1-70.

1.73 Intentional Torts—Other. For any intentional tort, the defendant’s attorney will want to focus on the intent issue in discovery because if there is insufficient evidence of intent, then the action is subject to dismissal on summary judgment. Among the areas/items which defense counsel will want to cover in discovery are:

[image: image] What evidence does the plaintiff have or intend to rely upon to prove that the defendant acted intentionally?

[image: image] Will plaintiff be relying on any expert to prove intent?

[image: image] Who has knowledge of facts which might prove or disprove the defendant’s intent?

[image: image] Cross Reference: LexisNexis Practice Guide: Florida Personal Injury, Chapter 7 Intentional Torts.

1.74 Jones Act. The Jones Act, 46 U.S.C.S. Appx. § 688 (1982), which governs actions by seamen for personal injuries or by their personal representatives for their death in the course of their employment. Jones Act actions are governed by the same rules of liability, etc. as actions under the Federal Employers Liability Act (FELA), 45 U.S.C.S. § 51, et seq. Among the areas which defendant’s counsel will want to concentrate early discovery are:

[image: image] The date, time, place and circumstances of the plaintiff’s injury.

[image: image] Identities of witnesses to the incident causing plaintiff’s injury.

[image: image] The identity of any experts the plaintiff may use.

[image: image] Nature and extent of plaintiff’s injuries.

[image: image] The identities of medical care providers who have treated the plaintiff and copies of their records and report.

[image: image] Cross Reference: For further discussion of this issue, see Frank L. Maraist, and Thomas C. Galligan, Jr., Personal Injury in Admiralty, Ch. 5 and 6; and John A. Edginton, et al, 1B Benedict on Admirality.

1.75 Libel. Where the plaintiff is not a public figure, the elements of defamation are a false and defamatory statement of fact concerning another, published to a third party negligently.

The plaintiff must also prove damages, unless the defendant is liable for slander per se, in which case, at least nominal damages are presumed. Anthony Distribs., Inc. v. Miller Brewing Co., 941 F. Supp. 1567 (M.D. Fla. 1996). In other words, a private person need only prove that he or she was defamed and that the publisher acted negligently in publishing the defamation. Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988).

However, a public figure, such as a candidate for public office, has to prove not only that he or she was defamed, but that the publisher of the defamation acted with actual malice toward him or her. New York Times v. Sullivan, 376 U.S. 254 (1964); and Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988). In an action for libel by a public official, the plaintiff has the burden of showing that the defamatory statement was a statement of fact, which was false, and made with actual malice. Scandinavian World Cruises (Bahamas) Ltd. v. Ergle, 525 So. 2d 1012 (Fla. 4th DCA 1988).

A public official can make out a good claim of damages for defamatory falsehood only where the official can show that the writer published a defamatory falsehood with knowledge that it was false, or with reckless disregard as to whether it was true or false. The burden is to show that the writer deliberately lied and falsified something or, as an alternative to a knowing lie, that the writer in fact entertained serious doubts as to the truth of his or her publication, or that he or she acted with a high degree of awareness of probable falsity. Moreover, the official must prove the essential fact, not with the ordinary evidentiary burden of most civil cases, called the “greater weight” of the evidence in Florida, but instead with a higher, more demanding, burden called “clear and convincing” evidence. Seropian v. Forman, 652 So. 2d 490 (Fla. 4th DCA 1995).

Thus, discovery to disprove or weaken or cast doubt on the sufficiency of the proof of these various elements is where defendant’s initial discovery should be concentrated.

[image: image] Core Case: Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988) (proof required in defamation case depends upon (1) whether alleged defamation arose out of a matter of public or private concern, and (2) whether plaintiff is a public official, public figure, or limited public figure, or is a private person).

[image: image] Warning: The actual malice standard of New York Times v. Sullivan does not apply to a statutory claim for fees and costs for false allegations in a complaint against a public officer or employee made with a malicious intent to injure the reputation of such officer or employee by filing an ethics complaint with knowledge that the complaint contains one or more false allegations or with reckless disregard for whether the complaint contains false allegations. Brown. V. Comm’n on Ethics, 969 So. 2d 553 (Fla. 1st DCA 2007) (attorneys fees and costs assessed under Fla. Stat. § 112.317(7) in the absence of showing of actual malice).

1.76 Malicious Interference. Florida recognizes a separate and independent tort of malicious interference with advantageous business relationships. Hales v. Ashland Oil, Inc., 342 So. 2d 984 (Fla. 3d DCA 1977).

[image: image] The existence of a business relationship, which need not be evidenced by an enforceable contract.

[image: image] Knowledge of the relationship on the part of the defendant.

[image: image] The intentional and unjustified interference with the relationship by the defendant.

[image: image] Damage to the plaintiff as a result of the breach of the relationship.

Likewise, the intentional and unjustifiable interference with contractual relations is also actionable. Symon v. J. Rolfe Davis, Inc., 245 So. 2d 278 (Fla. 4th DCA 1971). The elements of this tort and the areas in which discovery should be concentrated are:

[image: image] The existence of a contract.

[image: image] Strategic Point: As a general rule, there is no cause of action for tortious interference with an at-will contract because an at-will contract may be terminated at any time with or without cause. However, interference with an at-will relationship may be actionable if based on fraud, coercion, or similar wrongdoing. Ferris v. South Florida Stadium Corp., 926 So. 2d 399 (Fla. 3d DCA 2006).

[image: image] The defendant’s knowledge of the contract.

[image: image] The defendant’s intentional procurement of the contract’s breach.

[image: image] The absence of any justification or privilege.

[image: image] Damage resulting from the breach.

For the defendant, attacking the plaintiff’s evidence as to each element of the tort is crucial, especially evidence of malice or intent. Discovery should be focused accordingly.

[image: image] Judicial Note: The trial judges are fully aware that the economic growth of the United States and its free enterprise system were based on competition. Counsel should thus be cognizant that there is a subtle distinction between competition and interference. The key is “unjustified” interference. The defendant will of course want to establish the conduct as competition.

[image: image] Core Case: Ferris v. South Florida Stadium Corp., 926 So. 2d 399 (Fla. 3d DCA 2006) (interference with business relationship requires: (1) existence of business relationship that affords plaintiff with existing or prospective legal or contractual rights; (2) defendant’s knowledge of that relationship; (3) intentional or unjustified interference with that relationship by defendant; and (4) damage to the plaintiff resulting from breach of that relationship).

1.77 Malicious Prosecution. Malicious prosecution is a common law cause of action consisting of six essential elements:

[image: image] The commencement or continuation of an original civil or criminal judicial proceeding;

[image: image] Its legal causation by the present defendant against the plaintiff;

[image: image] The termination of the original proceeding constituted a bona fide termination of that proceeding in favor of the present plaintiff;

[image: image] The absence of probable cause for prosecution of such proceeding;

[image: image] The presence of malice; and

[image: image] Damages resulting to the plaintiff.

A “bona fide termination” of the original proceedings means that the suit on which the malicious prosecution suit is based ended in a manner indicating the original defendant’s (and current plaintiff’s) innocence of the charges or allegations contained in the first suit, so that the court handling the malicious prosecution suit can conclude that the termination of the first suit was both favorable to the defendant in that suit, and that it demonstrated the first suit’s lack of merit [see Doss v. Bank of Am., N.A. 857 So. 2d 991 (Fla. 5th DCA 2003)].

Whether a voluntary dismissal qualifies as a “bona fide termination” of the proceedings in the defendant’s favor depends on the reasons and circumstances underlying the dismissal. When the dismissal is on technical grounds, for procedural reasons, or any other reason not manifesting the guilt of the accused, it does not constitute a favorable termination. Conversely, a favorable termination exists when the dismissal is of such a nature as to indicate the innocence of the accused [see Cohen v. Corwin, 980 So. 2d 1153 (Fla. 4th DCA 2008)].

Thus, obviously, the defendant will want to focus discovery on any of those elements which will be contested. In malicious prosecution cases, the defendant’s discovery will of necessity have to concentrate on the issues of absence of probable cause and the existence of malice. If advice of counsel or some other affirmative defense is raised, the defendant will want to do discovery by depositions or interrogatories to determine if the plaintiff has a counter-argument of any substance to such defense(s).

The issue of standing should be raised as an affirmative defense. Consider whether the plaintiff has standing to bring a malicious prosecution action. For example, a state entity, cannot maintain an action for malicious prosecution against one who has sued the state without success. Malicious prosecution is considered a personal tort. The gravamen of the action is injury to character. The state and its officers a state entity which has been sued may not “maintain” a malicious prosecution action against the individual who brought the original action. Maynard v. U.S.F., 998 So. 2d 1201 (Fla. 2d DCA 2009), rev. den. 6 So. 3d 51 (Fla. 2009). Discover any facts necessary to establish or prove the affirmative defense of lack of standing.

Another defensive consideration is the statute of limitations, which is a four-year period for malicious prosecution claims [see Fla. Stat. § 95.11(3)(o), (p)]. A cause of action accrues when the last element constituting the cause of action occurs [see Fla. Stat. § 95.031(1)]. A cause of action for malicious prosecution accrues on the termination of the underlying prosecution favorably to the plaintiff [see Olson v. Johnson, 961 So. 2d 356 (Fla. 2d DCA 2007)].

[image: image] Core Cases:

Lead: Alamo Rent-A-Car v. Mancusi, 632 So. 2d 1352 (Fla. 1994) (absence of any one element is fatal to the action).

Related: Olson v. Johnson, 961 So. 2d 356 (Fla. 2d DCA 2007) (the qualified privilege available in defamation actions for statements made to police prior to institution of criminal charges is inapplicable to a malicious prosecution action).

Related: Cohen v. Corwin, 980 So. 2d 1153 (Fla. 4th DCA 2008) (sometimes voluntary dismissal is reflective of merits, such as when allegations in underlying complaint are demonstrated to be false and there is evidence plaintiff knew they were false; but when dismissal of first case is on technical grounds, court in malicious prosecution case must examine record to determine whether disposition was on grounds not inconsistent with defendant’s wrongdoing).

1.78 Malpractice—Legal. In a claim for legal malpractice, the plaintiff must plead and prove the following elements:

[image: image] The attorney’s employment;

[image: image] The attorney’s neglect of a reasonable duty; and

[image: image] That the attorney’s negligence was the proximate cause of the client’s loss.

Steele v. Kehoe, 747 So. 2d 931 (Fla. 1999).

If the claim is for legal malpractice in the defense of a criminal case, the plaintiff must prove two additional elements [Cira v. Dillinger, 903 So. 2d 367 (Fla. 2d DCA 2005)]:

[image: image] The convicted criminal defendant has obtained appellate or post-conviction relief (commonly referred to as the “exoneration rule”).

[image: image] That plaintiff is innocent of the crimes charged in the underlying criminal proceeding, which must be established by a preponderance of the evidence.

Counsel will also need to use discovery to:

[image: image] Identify the plaintiff’s expert(s).

[image: image] Firm up the details of any affirmative defense, such as comparative negligence, immunity, statute of limitations, or failure to mitigate damages.

The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

A cause of action for legal malpractice generally may not be assigned or transferred [see Cowan Liebowitz & Latman, P.c. v. Kaplan, 902 So. 2d 755 (Fla. 2005)]. The general rule applies even in the absence of a formal assignment. Weiss v. Leatherberry, 863 So. 2d 368 (Fla. 1st DCA 2003). For example, a settlement agreement that “placed the reins of the malpractice lawsuit in the hands of” a person other than the client was held to be equivalent to an assignment of a malpractice action, and therefore, unenforceable [see Michael E. Greene, P.A. v. Leasing Associates, Inc., 935 So. 2d 21 (Fla. 4th DCA 2006)]. Thus, counsel should conduct discovery concerning whether privity exists between the plaintiff and the defendant.

The affirmative defense of statute of limitations in some legal malpractice cases may create some thorny issues that should be the focus of discovery of the procedural posture of the underlying case when the malpractice case was filed. The Florida Supreme Court attempted to create a “bright-line rule” that the statute of limitations would begin to run when “the litigation is concluded by final judgment” in a matter involving damages from loss of an underlying lawsuit. Silvestrone v. Edell, 721 So. 2d 1173, 1174 (Fla. 1998). However, recent inconsistent rulings in the district courts indicate that the bright line may not be so clear. According to the Second District Court of Appeal, if the legal malpractice occurs during the course of a trial or results in an underlying trial, the statute of limitations does not begin to run until a judgment on the merits becomes final or post judgment motions that could affect rights or liabilities are finally resolved and the entire action is terminated. TSE Indus. Inc. v. Larson & Larson, 987 So. 2d 687 (Fla. 2d DCA 2008), rev. granted, 982 So. 2d 1178 (Fla. 2008) (interpreting Blumberg v. USAA Cas. Ins. Co., 790 So. 2d 1061 (Fla. 2001) and Silvestrone v. Edell, 721 So. 2d 1173 (Fla. 1998). But see Integrated Broadcast Svcs., Inc. v. Mitchel, 931 So. 2d 1073 (Fla. 4th DCA 2006) (statute begins to run when judgment becomes final and before judgment for sanctions became final). Thus, counsel should conduct discovery concerning the procedural status of the underlying case if the two-year period had potentially expired before the malpractice case was filed.

[image: image] Core Case: Law Office of David J. Stern, P.A. v. Sec. Nat’l Servicing Corp., 969 So. 2d 962 (Fla. 2007) (Court affirmed strict rule against assignment of legal malpractice claims, and held that the assignee of a note and mortgage could not maintain a legal malpractice action against an attorney who negligently pursued foreclosure actions on the mortgage when the note and mortgage were held by earlier transferors).

[image: image] Cross Reference: For further discussion of this issue, see L. Ray Patterson, Lawyer’s Law: Procedural, Malpractice & Disciplinary Issues, Fourth Edition; and Professional Liability of Lawyers in Florida; and Janet Capurro Graham, Florida Torts.

[image: image] Strategic Point: Obtain discovery from the underlying case. In a legal malpractice case involving malpractice in the handling of a criminal or civil case or any legal representation that resulted in a loss in trial, the plaintiff will be required to prove that the conviction or the loss in trial of a civil matter in the “underlying case” was proximately caused by the defendant attorney’s negligence. The proceedings, including discovery, in the underlying case comprise a fertile source of documents, testimony, and information. In formulating a discovery strategy from the defense perspective, start with the wealth of information derived from the underlying case, most of which may be available from the client’s own files or the court records.

1.79 Medical and Dental Malpractice. An action for medical malpractice is a claim in tort or in contract for damages because of the death, injury, or monetary loss to any person arising out of any medical, dental, or surgical diagnosis, treatment, or care by any provider of health care. Fla. Stat. § 95.11(4)(b). “Health care providers” covered by the Florida Comprehensive Medical Malpractice Reform Act include licensed physicians, osteopaths, podiatrists, optometrists, dentists, chiropractors, pharmacists, or hospitals or ambulatory surgical centers. Fla. Stat. § 766.101(1)(b).

The focus of discovery will be dictated by the type of error which is the subject of the lawsuit. However, in every case, counsel will want to use discovery to:

[image: image] Identify the experts to be used by the plaintiff.

[image: image] Firm up the details of any affirmative defenses, such as comparative negligence, which may be applicable.

[image: image] Is the plaintiff alleging battery or is there an issue of informed consent?

[image: image] Identify circumstances that would give rise to any statutory defenses or immunity, such as Florida’s “Good Samaritan Act” or provisions regarding emergency services.

Section 768.13(2)(a), Florida Statutes (2008) provides for leeway in standard of care for health care providers delivering gratuitous emergency services outside a hospital under certain specific circumstances. Likewise, under Section 768.13(2)(b), Florida Statutes (2008) some emergency care provided in an emergency room before the patient is stabilized can qualify for a “reckless disregard” standard of care. When considering discovery in such cases, carefully review the elements in the pertinent statute to ensure the scope of discovery includes these potential defenses.

[image: image] Strategic Point: Expert discovery in medical malpractice cases. Medical malpractice cases are called a “battle of the experts” for good reason. The defendant’s standard of care, the cause of death or injury, and other key issues will in all likelihood be the subject of expert testimony. Florida Rules of Civil Procedure specifically define the scope of expert discovery, which provides an excellent starting point for interrogatories and a framework for deposition questions. See Rule 1.280(4), Fla. R. Civ. P. The rule provides that interrogatories may request the subject matter of the expert’s opinions, facts and opinions about which the expert will testify, and the grounds for the opinions. Further, the rule sets out the scope of inquiry available about the expert and the expert’s qualifications, and it distinguishes between experts who are expected to be called at trial and those who are not. See Rule 1.280, Fla. R. Civ. P.

If the defendant is allegedly vicariously liable, discovery should focus as well on the relationship between the defendant and the active tortfeasors. For example, a hospital generally is not liable for the negligence of a physician in private practice who has been granted staff privileges only [see Reed v. Good Samaritan Hosp. Ass’n, 453 So. 2d 229 (Fla. 4th DCA 1984)], but may be held liable for the negligent acts of a resident or intern employed by the hospital [see Variety Children’s Hosp., Inc v. Perkins, 382 So. 2d 331 (Fla. 3d DCA 1980)]. Under controlling precedent in maritime law, a cruise line is not vicariously liable for the medical malpractice of a shipboard doctor [see Carnival Corp. v. Carlisle, 953 So. 2d 461 (Fla. 2007)].

[image: image] Judicial Note: Discovery in medical and dental malpractice cases begins even before the suit is filed pursuant to Florida’s Medical Malpractice Act which imposes an obligation on both plaintiffs and defendants to conduct a presuit investigation of the case. The problem for plaintiffs in this area, because there is such a short statute of limitations period, is to bring in all the potential defendants in time. Under the Fabre decision [Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993)], the defendant has the right to have listed on the verdict form any party that could bear responsibility for the injury. The defendant should be concerned with identifying all potential defendants that have not been sued. If these parties are known, counsel should specify who they are and why they were responsible, but counsel may first need to conduct discovery to ascertain these facts. See Nash v. Wells Fargo Guard Services, Inc., 678 So. 2d 1262, 1264 (Fla. 1996) (stating that “in order to include a nonparty on the verdict form pursuant to Fabre, the defendant must plead as an affirmative defense the negligence of the nonparty and specifically identify the nonparty. The defendant may move to amend pleadings to assert the negligence of a nonparty subject to the requirements of Florida Rule of Civil Procedure 1.190. However, notice prior to trial is necessary because the assertion that noneconomic damages should be apportioned against a nonparty may affect both the presentation of the case and the trial court’s rulings on evidentiary issues”).

[image: image] Cross Reference: For further discussion of this issue, see David W. Louisell and Harold Williams, Medical Malpractice; and David M. Harney, Medical Malpractice 4th Edition; and Lee S. Goldsmith, Medical Malpractice: Guide to Medical Issues; Florida Torts, Ch. 61 and LexisNexis Practice Guide, Florida Personal Injury § 5.04.

[image: image] Strategic Point: Presuit discovery versus discovery after suit is filed. Strategic planning of discovery in a medical malpractice case involves additional considerations because there are two distinct opportunities for discovery with separate rules, different purposes, and varying effectiveness. Medical malpractice presuit disclosure and discovery is a statutory creation with the expressed purpose of encouraging early open disclosure so that the parties have the opportunity to consider whether a suit is valid and, if so, whether some or all of the case can be resolved early and economically. Presuit discovery involves unsworn statements as opposed to depositions and informal exchange of documents and written answers to questions, very little of which is available to bind a party during subsequent litigation. That is because no statement, discussion, written document, report, or other work product generated by the presuit screening process is discoverable or admissible in any civil action for any purpose by the opposing party. See Fla. Stat. § 766.106(5). Unless the parties agree otherwise, even the document exchange has little value, as the bulk of the discovery is subject to being repeated after suit is filed if the case is not settled in presuit. The legislative goal of economy is entirely thwarted unless the case is settled in presuit or the parties reach agreement to use the document exchange from presuit in lieu of discovery in the case. From the defense perspective, presuit discovery may be used to seek earlier and timelier discovery of distinct facts or documents, but the usefulness of presuit discovery for impeachment or otherwise binding the plaintiff to a position or document is questionable. For example, unsworn statements may give the plaintiff a glimpse at the plaintiffs and their ability to testify. However, unsworn statements provide a witness with a dress rehearsal and experience in testifying followed by the opportunity to improve or even change testimony without recourse after the suit begins. Tactically, it may be better to have the sworn depositions be the first time the witness is questioned on the hard issues at least. Presuit discovery strategy should take into account the real likelihood that the case may be dropped or settled as to one or more parties and the value, if any, of having discovered information before filing suit rather than after versus the limited impeachment value of the information obtained. While the decision about how much presuit discovery to request from the plaintiff is optional, the requirement to comply with requests propounded by them is not. Sanctions for failure to comply with presuit discovery can be as severe as dismissal of defenses. See Fla. Stat. § 766.106(6) and (7). However, when charting a strategy for discovery in the case, resist “rising to the bait” by expanding presuit discovery to match the opponent’s requests. Decisions on discovery should undergo risk-benefit, utility, and economy analysis, and having the other side dictate the tone and content of discovery strategy can be expensive and counterproductive, especially in light of the limited utility of some presuit discovery and the eventual opportunity to engage in perhaps more effective discovery once the case is filed.

1.80 Mitigation of Damages. Mitigation of damages imports a reduction of the amount of recoverable damages by showing that the plaintiff’s cause of action does not entitle him or her to as large an amount of damages as he or she otherwise would be entitled to. The defendant has the burden of proof to show the amount by which plaintiff did or could have mitigated his damages. Azemco (N. Am.), Inc. v. Brown, 553 So. 2d 1245 (Fla. 3d DCA 1989).

Defendant’s counsel will want to take depositions and/or propound interrogatories to obtain the details and facts which the defendant can use to meet its burden of proof in asserting this affirmative defense.

1.81 Negligence. Negligence is a broad term. However, all torts have the same elements which must be alleged and proven, and thus, which should be the focus of discovery. The elements of a tort action in negligence are:

[image: image] Defendant’s duty to protect others, including plaintiff;

[image: image] Failure on the part of defendant to perform that duty; and

[image: image] Injury or damage to plaintiff proximately caused by such failure.

Cooper Hotel Servs., Inc. v. MacFarland, 662 So. 2d 710 (Fla. 2d DCA 1995)

Also, if experts are needed, then discovery concerning those experts will need to be done as well. The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

1.82 Products Liability. There are several possible theories or bases for products liability actions. Actions ex delicto are negligence, strict liability in tort, and fraud. An action ex contractu is available in the form of an action for breach of express or implied warranty. Defense discovery strategy will vary depending on the basis of the claim for relief.

[image: image] Cross Reference: LexisNexis Practice Guide, Florida Personal Injury § 4.04 Select Applicable Theories of Products Liability.

[image: image] Actions ex delicto:

[image: image] Negligence: The elements of a products liability negligence action are:

[image: image] A duty of care toward the plaintiff on the defendant’s part.

[image: image] A breach of that duty.

[image: image] Injury to the defendant proximately caused by such breach.

[image: image] Additionally, before a manufacturer may be held liable for harm allegedly caused by negligence in connection with a product, it is necessary that it be shown that there was actually something wrong with the product used, i.e., the product must be defective or dangerous.

Lash v. Noland, 321 So. 2d 104 (Fla. 4th DCA 1975).

Defendant’s discovery will need to be tailored to the needs of the case and will depend on the type of product involved and what constitutes an intended use of the product. Discovery will also need to be directed to the elements of the cause of action, and to the identification of experts.

[image: image] Strict liability: Florida has adopted the strict liability doctrine. West v. Caterpillar Tractor Co., 336 So. 2d 80 (Fla. 1976). A plaintiff seeking to hold a defendant liable on the theory of strict liability in tort must establish:

[image: image] That the item in question was a product;

[image: image] The defendant’s relationship to the product in question, i.e., the identity of the defendant as manufacturer or seller of the allegedly defective product;

[image: image] The defective and unreasonably dangerous condition of the product, at the time it left the defendant’s control, as well as when the accident occurred; and

[image: image] A proximate causal connection between such condition and the user’s injuries or damages.

It is not necessary to prove that the defendant was negligent.

The defendant’s discovery will need to be tailored to the case requirements, which will depend on the type of product and what constitutes a reasonable intended use of the product. Discovery concerning the elements of the cause of action, identification of experts, and, if applicable, concerning factors involved in seeking an award of punitive damages. The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

[image: image] Fraud: Fraud is a ground upon which an action may be brought to recover for damage or injury caused by a product, even where the false statements are not made directly to the consumer or user of the product. Albertson v. Richardson-Merrell, Inc., 441 So. 2d 1146 (Fla. 4th DCA 1983). Intentional misconduct is a necessary element of fraud and fraudulent misrepresentation. Scienter, or guilty knowledge, is also an element of intentional misconduct, which can be established by showing actual knowledge, or that the defendant acted with reckless or careless disregard as to the truth of the matter asserted. The essential elements of fraud are:

[image: image] A false representation of fact, known by the party making it to be false at the time it was made;

[image: image] That the representation was made for the purpose of inducing another to act in reliance on it;

[image: image] Actual reliance on the representation; and

[image: image] Resulting damage to the plaintiff.

Essex Ins. Co. v. Universal Entm’t & Skating Ctr., Inc., 665 So. 2d 360 (Fla. 5th DCA 1995).

Defendant’s discovery in fraud cases of any kind is always heavily directed to discovering and undermining the plaintiff’s evidence of the defendant’s intent and/or knowledge of the falsity of the representations. Of course, product specific discovery will also be needed, as well as discovery directed to the identification of experts, if any. Discovery relating to the factors involved in obtaining an award of punitive damages will also need to be addressed.

[image: image] Action ex contractu: Breach of Warranty.

[image: image] Judicial Note: Allegations of fraud are very popular because it not only opens the possibility of recovering punitive damages, but it also places the defendant in a bad light. The rules require that fraud must be pled with particularity. See Fla. R. Civ. P. 1.120(b). The courts enforce this requirement scrupulously. See, e.g., Thompson v. Bank of New York, 862 So. 2d 768, 770 (Fla. 4th DCA 2003) (stating that fraud “must clearly and concisely set out the essential facts of the fraud, and not just legal conclusions”). Defense counsel should test the sufficiency of the allegations through a motion to dismiss. Discovery should be tailored to flushing out the facts supporting these allegations.

[image: image] Express warranty: Where a product is expressly warranted by its manufacturer or seller, the warrantor will be held liable for personal injury or property damage traceable to the breach of such warranty. 41A Fla. Jur. PRODUCTS LIABILITY § 45. A product liability cause of action based on an express warranty requires a showing that:

[image: image] That a sale of the product occurred.

[image: image] The terms of the warranty (and contract if necessary).

[image: image] That a defect covered by the warranty existed in the product before it left the defendant’s control.

[image: image] Such defect proximately caused the plaintiff’s injuries or the damage to the plaintiff’s property.

[image: image] That the plaintiff was a foreseeable user of the product, or, in cases not subject to the Uniform Commercial Code, the plaintiff was in privity with the defendant.

[image: image] The product was being used in its intended manner at the time of injury.

[image: image] Notice to the defendant of the breach of warranty before suit was filed, if proceeding under the U.C.C.

Dunham-Bush, Inc. v. Thermo-Air Serv., Inc., 351 So. 2d 351 (Fla. 4th DCA 1977).

[image: image] Implied warranty: There is authority that the theory of strict liability in tort supplants the implied warranty in the absence of privity of contract in those instances in which a cause of action for strict liability is appropriate. However, the implied warranty cause of action can be maintained where privity of contract exists, and in those cases which fall within the scope of the Uniform Commercial Code provision extending the protection of express and implied warranties to certain third-party beneficiaries. Kramer v. Piper Aircraft Corp., 520 So. 2d 37 (Fla. 1988). A product liability cause of action based on implied warranty requires that the plaintiff show that:

[image: image] That a sale of the product occurred.

[image: image] There existed a defect in the product before it left the defendant’s control.

[image: image] That such defect caused the plaintiff’s injuries or the damage to the plaintiff’s property.

[image: image] That the plaintiff was a foreseeable user of the product, or, in cases not subject to the Uniform Commercial Code, the plaintiff was in privity with the defendant.

[image: image] That the product was being used in its intended manner at the time of injury.

[image: image] Notice to the defendant of the breach of warranty before suit was filed, if proceeding under the U.C.C.

E. R. Squibb & Sons v. Jordan, 254 So. 2d 17 (Fla. 1st DCA 1971).

[image: image] Effect of the Magnuson-Moss Warranty Act: The Magnuson-Moss Warranty Act, 15 U.S.C.S. § 2301, et seq., which is limited in application to consumer transactions, 15 U.S.C.S. § 2302(b) requires that express warranties be stated in an understandable manner and include a statement as to how they may be enforced. 15 U.S.C.S. § 2302(a).

[image: image] Core Statute: 15 U.S.C.S. § 2308 (act prohibits disclaimer of implied warranties where written express warranty has been given).

Discovery in express or implied warranty cases will be much the same as in tort actions, except that it is entirely possible to present a case for breach of warranty without the use of expert witnesses, especially if there is no genuine question as to whether the product was used in the intended manner. However, discovery can and should be used to differentiate between cases involving an injury causing product defect and cases involving an unexpected, unforeseen accident which does not implicate a defect in the product.

[image: image] Strategic Point: Sunshine Litigation Act. Florida’s Sunshine in Litigation Act bars a court from entering a protective order which conceals “a public hazard or any information concerning a public hazard” or which conceals “information which may be useful to … the public in protecting themselves from injury which may result from [a] public hazard.” Fla. Stat.§ 69.081(3). If the product at issue is potentially a public hazard, upon motion and good cause shown from a party, the court will not be able to issue a protective or confidentiality order concerning discovery documents or information unless the court first examines the materials or information in camera and makes a determination as to whether the information would be useful to the public for protection from the hazard. Goodyear Tire and Rubber Co. v. Schalmo, 987 So. 2d 142 (Fla. 2d DCA 2008) (trial court departed from the essential requirements of the law by not complying with the provisions of the Florida Sunshine in Litigation Act when it entered a confidentiality order without first conducting in-camera inspection of the documents sought in discovery). In the Schlamo case, it was the defendant Goodyear that moved for in camera review and document by document determination as opposed to a blanket confidentiality order out of concern over a later argument that Goodyear had waived the position that the Sunshine in Litigation Act did not apply to certain of the documents. Goodyear Tire and Rubber Co. v. Schalmo, 987 So. 2d at 144 n.1(Fla. 2d DCA 2008).

[image: image] Cross Reference: For further discussion of this issue, see Products Liability In Florida; Louis R. Frumer, Melvin I. Friedman and Cary Stewart Sklaren, Products Liability (Frumer, Friedman, Sklaren), Ch. 17; Jerry J. Phillips and Robert E. Pryor, Products Liability (Phillips and Pryor); John J. Vargo, Editor, Products Liability Practice Guide, Ch. 16; Frank C. Woodside III, Drug Product Liability; Lee S. Kreindler, et al, Aviation Accident Law.

1.83 Punitive Damages.

[image: image] Strategic Point—Punitive Damages—Actions Against Insurers: Fla. Stat. § 624.155(5)(c), provides that any person who pursues a claim for punitive damages against an insurance company “shall post in advance the costs of discovery” and “[s]uch costs shall be awarded to the insurer if no punitive damages are awarded to the plaintiff.” Nat’l Sec. Fire & Cas. Co. v. Dunn, 751 So. 2d 777 (Fla. 5th DCA 2000). Thus, in actions against insurers in which punitive damages are claimed, defense counsel should file an appropriate motion to require the plaintiff to post an adequate bond pursuant to Fla. Stat. § 624.155(5)(c).

[image: image] Strategic Point—Punitive Damages—Discovery of Financial Information: Fla. Stat. § 768.72 creates a substantive legal right not to be subjected to a punitive damages claim and ensuing financial worth discovery until the trial court makes a determination that there is a reasonable evidentiary basis for recovery of punitive damages. Simeon, Inc. v. Cox, 671 So. 2d 158 (Fla. 1996). Thus, defense counsel should vigorously oppose by appropriate motions any discovery as to the defendant’s financial information until the trial court makes the determination required by Fla. Stat. § 768.72.

[image: image] Judicial Note: It is clear from the case law [Simeon, Inc. v. Cox, 671 So. 2d 158, 160 (Fla. 1996) (stating that “to comply with the statute’s requirements, a plaintiff must obtain leave from the trial court to amend the complaint before punitive damages may be asserted”)] and the statute [Fla. Stat. § 768.72] that plaintiff may not assert punitive damages in the initial complaint. Many attorneys seek punitive damages with their initial complaint, a strategy that is doomed to fail. Defendant should immediately move to dismiss or strike such a complaint. A complaint that fails to comply with these requirements creates a bad impression with the judge.

[image: image] Evidence of intent, Malice, and/or wantonness: In most cases, the plaintiff’s evidence of intent or malice or wantonness will consist of circumstantial evidence from which the plaintiff will ask the jury to draw inferences of intent, malice or wantonness. However, defense counsel should nevertheless propound interrogatories and/or conduct depositions to make sure that the plaintiff does not have the proverbial “smoking gun” document or video.

[image: image] Other evidence relating to punitive damages: If the plaintiff is able to convince the court to allow discovery of financial information, defense counsel should evaluate the case further and utilize financial and/or accounting experts to contradict or mitigate the effect of any financial evidence that the plaintiff may then plan to use (which will need to be discovered as soon as possible by appropriate means). This may take the form of “yes, the defendant has a net worth of $X millions, but the defendant’s profits from the alleged wrong doing were only $Y thousand.”

[image: image] Considering the impact of State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003), defense counsel should concentrate on attacking how plaintiff intends to quantify plaintiff’s economic damages, which under State Farm v. Campbell forms the beginning analysis of the evaluation of the excessiveness of punitive damages.

[image: image] Actual economic loss to the plaintiff is not the only factor: The potential profit to the defendant is also relevant. TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443 (1993). Also, an honest evaluation of the egregiousness of the defendant’s alleged conduct must be considered, and should be investigated through discovery. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).

[image: image] Discovery related to proving the elements of affirmative defenses: Depositions are usually the most effective devices for obtaining the necessary information or admissions from the plaintiff to prove an affirmative defense. However, in some situations interrogatories or requests for admission can be utilized, depending on the type of case.

[image: image] Discovery related to plaintiff’s expert witnesses: It goes without saying, that interrogatories should be propounded to discover the identity and opinions of any experts which the defendant has consulted or which the defendant may use to testify. The scope of expert discovery is set out in Rule 1.280(4), Fla. R. Civ. P.

[image: image] Strategic Point: If the case is by order deemed to be a complex case under Fla. R. Civ. P. 1.201, expert discovery is controlled by the case management order. Fla. R. Civ. P. 1.201(c) (The case management order also shall specify the following:(1) Dates by which all parties shall name their expert witnesses and provide the expert information required by rule 1.280(b)(4). If a party has named an expert witness in a field in which any other parties have not identified experts, the other parties may name experts in that field within 30 days thereafter. No additional experts may be named unless good cause is shown.

(2) Not more than 10 days after the date set for naming experts, the parties shall meet and schedule dates for deposition of experts… ).

[image: image] Cross Reference: For further discussion of this issue, see Linda L. Schlueter and Kenneth R. Redden, Punitive Damages, Fourth Edition; and William M. Shernoff, Sanford M. Gage and Harvey R. Levine, Insurance Bad Faith Litigation, Ch. 8.

1.84 Replevin. A number of actions or proceedings partake of the nature of replevin, such as detinue, trespass, and conversion.

Any person whose personal property is wrongfully detained by any other person or officer may have a writ of replevin to recover said personal property and any damages sustained by reason of the wrongful taking or detention as herein provided.

Also, replevin is specifically listed as a remedy of a lessee’s remedy in Fla. Stat. § 680.521.

Important elements to which discovery should be addressed include:

[image: image] The true identity of the entity or person in possession of the property.

[image: image] The value of the property.

[image: image] The location of the property.

[image: image] The defendant’s reason for not returning the property.

[image: image] Core Case: Williams Mgmt. Enters. v. Buonauro, 489 So. 2d 160 (Fla. 5th DCA 1986). The replevin statute is Fla. Stat. § 78.01 (replevin is for recovery of specific property through a prejudgment seizure of the property for which plaintiff is required to post bond).

[image: image] Cross Reference: For further information on this issue, see Creditors And Debtors Practice In Florida.

1.85 Slander. Where the plaintiff is not a public figure, the elements of defamation are a false and defamatory statement of fact concerning another, published to a third party negligently.

The plaintiff must also prove damages, unless the defendant is liable for slander per se, in which case, at least nominal damages are presumed. Anthony Distribs., Inc. v. Miller Brewing Co., 941 F.Supp. 1567 (M.D. Fla. 1996). In other words, a private person need only prove that he or she was defamed and that the publisher acted negligently in publishing the defamation. Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988).

[image: image] Strategic Point: A public figure, such as an elected public official, has to prove not only that he or she was defamed, but that the publisher of the defamation acted with actual malice toward him or her. New York Times v. Sullivan, 376 U.S. 254 (1964); and Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988). In an action for libel by a public official, the plaintiff has the burden of showing that the defamatory statement was a statement of fact, which was false, and made with actual malice.

Scandinavian World Cruises (Bahamas), Ltd. v. Ergle, 525 So. 2d 1012 (Fla. 4th DCA 1988)

A public official can make out a good claim of damages for defamatory falsehood only where the official can show that the writer published a defamatory falsehood with knowledge that it was false, or with reckless disregard as to whether it was true or false. The burden is to show that the writer deliberately lied and falsified something or, as an alternative to a knowing lie, that the writer in fact entertained serious doubts as to the truth of his or her publication, or that he or she acted with a high degree of awareness of probable falsity. Moreover, the official must prove the essential fact, not with the ordinary evidentiary burden of most civil cases, called the “greater weight” of the evidence in Florida, but instead with a higher, more demanding, burden called “clear and convincing” evidence. Seropian v. Forman, 652 So. 2d 490 (Fla. 4th DCA 1995).

Thus, discovery to disprove or weaken or cast doubt on the sufficiency of the proof of these various elements is where defendant’s initial discovery should be concentrated.

[image: image] Core Case: Friedgood v. Peters Pub. Co., 521 So. 2d 236 (Fla. 4th DCA 1988) (proof required in defamation case depends upon (1) whether alleged defamation arose out of a matter of public or private concern, and (2) whether plaintiff is a public official, public figure, or limited public figure, or is a private person).

1.86 State and its Agencies, Actions Against. The Florida Const., Art. X, § 13, provides that provision may be made by general law for bringing suit against the State as to all liabilities now existing or hereafter originating. Thus, the State and its agencies have absolute sovereign immunity absent waiver by legislative enactment or constitutional amendment. Under the law of sovereign immunity, a suit may not be maintained against the State of Florida without its consent. Kirk v. Kennedy, 231 So. 2d 246 (Fla. 2d DCA 1970). The State has not waived its sovereign immunity from suits against it in its own state courts except to the extent provided in Fla. Stat. § 768.28 for traditional state tort actions. Thus, to the extent that the actions of the state and its agencies are protected by sovereign immunity, a civil rights action pursuant to 42 U.S.C.S. § 1983 will not lie in the state courts. See Hill v. Department of Corrections, 513 So. 2d 129 (Fla. 1987).

On the other hand, counties and their employees do not have absolute sovereign immunity to a federal civil rights claim. See Brown v. Jenne, 941 So. 2d 447 (Fla. 4th DCA 2006). While states and their agencies have traditionally enjoyed Eleventh Amendment immunity, and on this basis are not subject to suit under Section 1983 in either federal or state court, the same Eleventh Amendment immunity does not extend to municipalities, counties and school districts. Such an extension would be a violation of the supremacy clause and the principle that “federal law” is the “law of the land.” Thus, federal law makes governmental entities that are not arms of the State, and their employees, liable for their constitutional violations. See Howlett v. Rose, 496 U.S. 356 (1990).

Absent a special relationship, no duty arises when the government simply owes a duty to the general public as opposed to an individual person. In other words, the responsibility to enforce the laws for the good of the public cannot engender a duty to act with care toward any one individual unless a public official assumes a special duty of care with regard to that person. See Glenney v. Forman, 936 So. 2d 660 (Fla. 4th DCA 2006). Thus, the defendant’s discovery should explore the facts surrounding any alleged special relationship between the government entity and the plaintiff.

The State of Florida has waived sovereign immunity for the torts of its employees, and therefore accepted liability, only when those employees are “acting within the scope of the employee’s office or employment.” See Fla. Stat. § 768.28(1). Therefore, when an action is based on the conduct of a state employee, discovery should concentrate on the extent to which the employee was acting within the scope of employment.

Finally, discovery in an action against a government entity will be dictated by the type of action being pursued. Thus, the practitioner should see the checklist for the appropriate tort.

[image: image] Judicial Note: Defense counsel should ensure that the plaintiff has provided the proper “notice of claim” pursuant to Fla. Stat. § 768.28(6). This requirement to first present a notice in writing to the appropriate agency and to the Department of Insurance is strictly construed by the courts, and the failure to comply can be fatal to the plaintiff’s cause of action if the statute of limitations has run. Plaintiff must not only comply with this requirement but must also plead and prove compliance with the requirement. Of course, if there is no issue as to compliance, defendant may simply concede this requirement. Such an attitude creates an impression of reasonableness and professionalism with the court.

It is incumbent upon the defense to raise the issue of noncompliance with Fla. Stat. § 768.28(6) at the earliest possible time in the litigation and in clear and direct fashion in order to avoid waiver. If a plaintiff files an action that fails to comply with this notice requirement, the defendant should raise the issue at the first opportunity rather than risk the argument that the issue has been waived. The defense must be raised with sufficient specificity to alert the plaintiffs to the existence of a possible Fla. Stat. § 768.28 problem. See Public Health Trust v. Acanda, ___ So. 3d ___, 2011 Fla. LEXIS 1423, 8–9 (Fla. June 23, 2011)(cases should be determined on their merits, not on the basis of surprise, bluff, and legal gymnastics).

[image: image] Core Cases:

Glenney v. Forman, 936 So. 2d 660 (Fla. 4th DCA 2006) (outside the narrow exception of land records, the Florida courts generally do not recognize a duty of government officials to maintain records or issue paperwork for the benefit of an individual or particular group of individuals); Garcia v. City of Hollywood, 966 So. 2d 5 (Fla. 4th DCA 2007) (police officer who was driving a city-owned “take-home vehicle” to the station an hour before his shift started to study for an up-coming lieutenant’s exam before beginning his shift; he was not acting in the course and scope of his employment so as to expose the City to tort liability for striking and seriously injuring a pedestrian with the city-owned vehicle).

1.87 Statute of Limitations or Repose. Factors which need to be covered in discovery and investigation of the case include:

[image: image] Determining the true date of the injury or damage causing event.

[image: image] Determining if the cause of action alleged in the complaint is the true cause of action in issue.

[image: image] Determining when the cause of action accrued, and if applicable, when the plaintiff discovered or should have discovered the cause of action (e.g., as in a fraud case).

[image: image] Determining if any alleged tolling events are true.

[image: image] Cross Reference: For further discussion on procedures for bringing suit against public entities, see Florida Torts, Ch. 81, Procedures for Actions Against Public Entities.

[image: image] Judicial Note: Although the failure to file the complaint in a timely manner can be fatal to the plaintiff’s cause of action, it is not jurisdictional. Thus, the issue must be raised by either motion to dismiss (if the complaint alleges sufficient facts to show its untimeliness) or by affirmative defense. The failure to raise the issue, however, can be deemed to constitute a waiver.

1.88 Subrogation. Florida recognizes two types of subrogation, namely, legal, or equitable, and conventional. Conventional subrogation depends upon a lawful contract and occurs where one having no interest in or relation to the matter pays the debt of another and by agreement is entitled to the securities and rights of the creditor so paid. West American Ins. Co. v. Yellow Cab Co., 495 So. 2d 204 (Fla. 5th DCA 1986).

[image: image] Strategic Point: A conventional subrogation right is a security interest under the Uniform Commercial Code and must be perfected to gain priority over other creditors. In re E. Marine, Inc., 104 B.R. 421 (Bankr. N.D. Fla. 1989). So, in the Bankruptcy or insolvency setting, investigation and/or discovery will need to be conducted to determine if the security interest was perfected in accordance with the U.C.C. Legal subrogation is a creature of equity that does not depend on contract but which follows as a legal consequence of the acts and relationship of the parties. West American Ins. Co. v. Yellow Cab Co., 495 So. 2d 204 (Fla. 5th DCA 1986). It arises when the person discharging the obligation is under a legal duty to do so or when the person discharges the obligation to protect an interest in, or right to, the property. E. Nat’l Bank v. Glendale Fed. Sav. & Loan Asso., 508 So. 2d 1323 (Fla. 3d DCA 1987).

Discovery in conventional subrogation will, of necessity, be the same as in the underlying tort or contract action upon which the subrogation claim is based. However, the additional element of proving the contract will be necessary. Thus, if the defendant intends to dispute the validity of the contract, then discovery will need to be focused on that issue as well.

As to legal or equitable subrogation, discovery will likewise, be the same as in the underlying tort or contract action upon which the subrogation claim is based.

1.89 Trespass. The common-law forms of action in trespass (known as trespass “vi et armis,” trespass “de bonis asportatis,” and trespass “quare clausum fregit”), and the technical distinctions between such forms of action, have become largely academic, since under modern practice forms of action and technical forms of seeking relief are abolished. However, knowledge of them and their classification and elements are still of importance in determining whether the facts stated in a particular case constitute a cause of action and in formulating the discovery strategy for each case.

[image: image] Trespass to real property: Discovery from the defendant’s standpoint should be focused on the following:

[image: image] Does the plaintiff have standing to sue?

[image: image] What is the plaintiff’s evidence of the defendant’s reason and/or lack of authority for entering onto the plaintiff’s land?

[image: image] Factors supporting the plaintiff’s claim for punitive damages.

[image: image] If experts are involved, then discovery directed toward identifying them and their opinions.

[image: image] Core Case: Winselmann v. Reynolds, 690 So. 2d 1325 (Fla. 3d DCA 1997) (trespass to real property is defined as an injury to, or a use of land of another by one who has no right or authority; gist of wrong lies in disturbance of possession).

[image: image] Trespass to chattel: Discovery, from the plaintiff’s standpoint should be focused on the following:

[image: image] Does the plaintiff have standing to sue?

[image: image] What is the plaintiff’s evidence of the defendant’s reason and/or lack of authority for interfering with the plaintiff’s use of the chattel?

[image: image] Factors supporting the plaintiff’s claim for punitive damages.

[image: image] If experts are involved, then discovery directed toward identifying them and their opinions.

[image: image] Core Case: Coddington v. Staab, 716 So. 2d 850 (Fla. 4th DCA 1998) (trespass to chattel is intentional use of, or interference with, chattel which is in possession of another, without justification; and any unlawful interference, however slight, with another’s enjoyment of his personal property is a trespass).

1.90 Wrongful Death. Florida’s Wrongful Death Act, is Fla. Stat. § 768.16, et seq., which provides: “When the death of a person is caused by the wrongful act, negligence, default, or breach of contract or warranty of any person, including those occurring on navigable waters, and the event would have entitled the person injured to maintain an action and recover damages if death had not ensued, the person or watercraft that would have been liable in damages if death had not ensued shall be liable for damages as specified in this act notwithstanding the death of the person injured, although death was caused under circumstances constituting a felony.” Fla Stat. § 768.19. So, discovery from the defendant’s standpoint will be basically the same as in the underlying tort which forms the basis of the wrongful death claim, plus confirming that the plaintiff has standing to bring the action.

[image: image] Strategic Point: Discovery regarding standing and entitlement to damages. All potential beneficiaries of a recovery for wrongful death, including the decedent’s estate, must be identified in the complaint, and their relationships to the decedent must be alleged. See Fla. Stat. § 768.21. In determining whether the plaintiff has standing to bring the action and which of the beneficiaries have claims for damages, the type of case, age of survivors, relationship to the deceased, and status of the survivors may all play a part in qualifying for damage claims. Carefully review the Wrongful Death Act, Fla. Stat. §§ 768.16, et. seq., in order to formulate discovery strategies on standing and entitlement to certain categories of damages. Furthermore, the extent of damage sustained by each claimed survivor and the estate should be ascertained. Early discovery disclosing the amount of damages or especially the lack of entitlement to damages may undermine the efficacy of a wrongful death suit. For example, if the claim is largely for lost support and services and there is no survivor entitled to such damages, then the claim may be worthless or capable of being settled early on.

[image: image] Strategic Point: Establishing the actual or proximate cause of death is frequently a feature of the case and discovering the information available on that issue is an important and early objective for discovery. For example, in a Wrongful Death action where death is alleged to have been caused by medical negligence, the lost chance of survival is not actionable. The defendant’s wrongful conduct must be the actual or proximate cause of death or the injury that resulted in death. See Gooding v. Univ. Hosp. Bldg., Inc., 455 So. 2d 1015 (Fla. 1984).

[image: image] Cross Reference: LexisNexis Practice Guide: Florida Personal Injury, § 10.05[4].

[image: image] Core Case:

Gooding v. Univ. Hosp. Bldg., Inc., 455 So. 2d 1015 (Fla. 1984) (holding that a plaintiff in a medical malpractice action must show more than a decreased chance of survival because of a defendant’s conduct; the plaintiff must show that the death more likely than not resulted from the defendant’s negligence).

VII. FORMS

1.91 Interrogatories Concerning Expert Witnesses.

IN THE ______________________ [COUNTY COURT or CIRCUIT COURT OF
THE ______________________ JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	

____________________ [name],




Plaintiff,




-vs.-

____________________ [name],




Defendant.
	[image: Image]
	_______________ NO.




______________________[Specify number, e.g., FIRST] SET OF INTERROGATORIES OF ______________________ [specify propounding party. e.g., PLAINTIFF] TO ______________________[specify responding party, e.g., DEFENDANT]

To ______________________[specify responding party, e.g., Defendant] and to the attorney of record for ______________________[specify responding party, e.g., Defendant]:

______________________[Specify propounding party. e.g., Plaintiff] requests that ______________________[specify responding party, e.g., Defendant] answer the following interrogatories separately and fully and under oath, and serve those answers on ______________________[specify propounding party, e.g., Plaintiff] within ______________________[state period for answer required by rule or court order, e.g., 30 days after the service of these interrogatories]. ______________________[If responding party is corporation, partnership, association, or governmental agency, add, e.g., In order to answer these questions, you must select an officer or agent who must answer these questions with all information available to you.]

1. Do you intend call any expert witnesses at trial in this action?

2. If the answer to the preceding interrogatory is yes, state, for each expert witness:

a. The person’s name, profession or occupation, and address;

b. The subject matter or area on which the expert is to testify;

c. The substance of the facts and opinions to which the expert is to testify;

d. A summary of the grounds for each opinion of each expert.

Dated: _______________

____________________________________ [firm name]

By: _________________________________ [signature]

____________________________________ [typed name]

_____________________________________ [address]

___________________________ [area code, phone no.]

_______________________________ [Florida Bar no.]

Attorney for ____________________ [party designation]

Authority: Fla. R. Civ. P. 1280 (b)(4)(A)(i).

[image: image] Cross Reference: For more information concerning this issue, see checklist in 2.14 and discussion in 2.15.2.18.

1.92 Motion for Further Discovery Concerning Expert Witness.

IN THE ______________________ [COUNTY COURT or CIRCUIT COURT OF
THE ______________________ JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	

_______________ [name],




Plaintiff,




-vs.-

_______________ [name],
Defendant.

	[image: Image]
	_______________ NO.




______________________[Specify moving party, e.g., Plaintiff] moves this honorable Court for an order under Rule 1.280(b)(4)(A) of the Florida Rules of Civil Procedure, requiring ______________________[specify further discovery sought from party or expert, e.g., Elizabeth Smith to submit to a deposition on oral examination].

The motion is made on the following grounds:

1. ______________________[Specify moving party, e.g., Plaintiff] served interrogatories concerning persons whom ______________________[specify party moved against, e.g., Defendant] expects to call as expert witnesses at trial. A copy of the interrogatories and certificate of service is attached as Exhibit A and made a part of this motion.

2. The ______________________[specify responding party, e.g., Defendant’s] response to these interrogatories fails to provide sufficient information in that ______________________[specify reason, e.g., although Elizabeth Smith was identified as an expert witness, the response to Interrogatory No. 2 concerning summaries of the grounds for each of the opinions of Elizabeth Smith merely states that the opinions are based on Elizabeth Smith’s knowledge and experience and do not provide substantive grounds for the opinions]. A copy of this response is attached as Exhibit B and is made a part of this motion.

This motion is also based on ______________________[specify, e.g., the papers and records filed in this action or the affidavit of ______________________(name) or the memorandum of points and authorities served and filed with this motion or any combination of these] and on any oral and documentary evidence which may be presented at the hearing on this motion.

Dated: ______________________

___________________________ Respectfully submitted,

 [firm name]

By: _______________ [signature]

 [typed name]

 [address]

 [area code, phone no.]

 [Florida Bar no.]

Attorney for _______________ [party designation]

CERTIFICATE OF SERVICE

I, ______________________ [name of attorney], certify that a copy of the foregoing has been furnished to ______________________ [name of attorney or party being served] by ______________________ [delivery or mail] on ______________________ [date].

______________________ [signature]

______________________ [address]

______________________ [area code, phone no.]

______________________ [Florida Bar no.]

Attorney for _______________ [party designation]

1.93 Order for Further Discovery from Expert Witness.

IN THE ______________________ [COUNTY COURT or
CIRCUIT COURT OF
THE ______________________ JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	

_______________ [name],




Plaintiff,




-vs.-

_______________ [name],
Defendant.

	[image: Image]
	_______________ NO.




The motion of ________________ [specify moving party, e.g., Plaintiff] for an order ________________ [specify discovery sought, e.g., that Elizabeth Smith appear for a deposition on oral examination] came on for hearing on ________________ [date]. ________________ [Specify moving party, e.g., Plaintiff] appeared by counsel, ________________ [name]; ________________ [specify responding party, e.g., Defendant] appeared by counsel, ________________ [name].

The court, having satisfactory proof and good cause having been shown for further discovery, ORDERS THE FOLLOWING:

________________ [Specify further discovery granted, e.g., Plaintiff may take the deposition on oral examination of Elizabeth Smith on ________________ (date), at ________________ (time), at ________________ (address]. _______________ [The discovery authorized by this order is restricted as to scope in that ________________ (specify any restrictions ordered by court).]

THIS COURT FURTHER ORDERS that ________________ [specify moving party] pay ________________ [name of expert] the sum of $ _______________ as a fee for time spent responding to discovery.

THIS COURT FURTHER ORDERS that ________________ [specify moving party] pay ________________ [specify party moved against] a fair portion of the fees and expenses in the sum of $ _______________ incurred in obtaining facts and opinions from ________________ [name of expert].

Dated: _______________

______________________________________ [signature]

__________________________________ [name of judge]

_____________________________ [designation of court]

1.94 Motion for Discovery from Expert Nonwitness.

IN THE _______________ [COUNTY COURT or CIRCUIT COURT OF

THE _______________ JUDICIAL CIRCUIT] IN AND FOR

_______________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



MOTION FOR DISCOVERY FROM EXPERT

________________ [Specify moving party, e.g., Plaintiff] moves this honorable Court for an order under Rule 1.280(b)(4)(B) of the Florida Rules of Civil Procedure requiring discovery from ________________ [name of expert from whom discovery is sought].

This motion is made on the following grounds:

1. It is impractical for ________________ [specify moving party] to obtain information concerning ________________ [specify information sought, e.g., the joint connection on Plaintiff’s artificial limb that failed and caused Plaintiff’s injuries] because ________________ [state circumstances which make it impractical to obtain the information by other means, e.g., Defendant’s expert, ________________ (name expert from whom discovery sought) destroyed the connection during testing of the limb for Defendant, which was done before Plaintiff’s testing was complete].

2. This motion is also based on ________________ [specify, e.g., the papers and records filed in this action or the affidavit of ________________ (name) or the memorandum of points and authorities served and filed with this motion or any combination of these] and on any oral and documentary evidence which may be presented at the hearing on this motion.

Dated: _______________

___________________________ Respectfully submitted,

____________________________________ [firm name]

By: _________________________________ [signature]

____________________________________ [typed name]

_____________________________________ [address]

___________________________ [area code, phone no.]

_______________________________ [Florida Bar no.]

Attorney for ____________________ [party designation]

CERTIFICATE OF SERVICE

I, ________________ [name of attorney], certify that a copy of the foregoing has been furnished to ________________ [name of attorney or party being served] by _______________ [delivery or mail] on ________________ [date].

_____________________________________ [signature]

_____________________________________ [address]

___________________________ [area code, phone no.]

_______________________________ [Florida Bar no.]

Attorney for ____________________ [party designation]

1.95 Plaintiff’s Complaint for Assault.

IN THE _______________ [COUNTY COURT or

CIRCUIT COURT OF

THE _______________ JUDICIAL CIRCUIT] IN AND FOR

_______________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



COMPLAINT

Plaintiff, ______________________, sues Defendant, ______________________, and alleges:

1. Plaintiff, ______________________ [name], [if applicable, add: also known as ______________________(name), or formerly known as ______________________(name),] is an individual residing at ______________________ [street address], ______________________ [city], in ______________________ County, Florida.

2. Defendant ______________________ [name], [if applicable, add: also known as ______________________(name), or formerly known as ______________________(name),] is an individual residing at ______________________ [street address], ______________________ [city], in ______________________ County, Florida.

3. ______________________[State facts that show that action is properly venued, e.g., Because Defendant ______________________(name) is a resident of this County], this court is a proper venue for this action].

4. This is an action for damages in excess of $ ______________________ and is within the jurisdiction of this court.

5. On or about ______________________ [date], at ______________________ [specify address if known], in the City of ______________________, County of ______________________, State of ______________________, Defendant assaulted Plaintiff in that ______________________[describe wrongful acts of defendant that caused apprehension of imminent harm in plaintiff, e.g., Defendant, while arguing with Plaintiff over a bill, jumped up, slammed his chair into the wall, and approached Plaintiff. With hands clenched and cursing, Defendant stood in front of Plaintiff, who was seated against the wall, blocking him in his seat. Defendant then threatened to beat Plaintiff and raised his fist as if to strike Plaintiff, all the while standing over Plaintiff and leaving Plaintiff no avenue of escape].

6. Defendant intended to cause apprehension of imminent harm in Plaintiff in that ______________________[provide facts to show that defendant’s acts were intended, e.g., Defendant approached Plaintiff, who was seated against the wall, with clenched fists, cursing and threatening to cause violent physical injury, and then to raise his fist to Plaintiff, thereby causing Plaintiff to feel threatened with imminent bodily injury and place him in apprehension for his safety]. Furthermore, Defendant’s acts were substantially certain to result in apprehension of imminent harm in Plaintiff.

7. ______________________[Allege that defendant’s apparent present ability to carry out his or her threats caused plaintiff to fear imminent harm, e.g., Because Defendant weighs nearly 50 pounds more than Plaintiff, is in fit physical condition, and was not restrained in his movements as Plaintiff was, Defendant had the apparent present ability to harm Plaintiff as he was threatening to do and as a direct and proximate result, Plaintiff reasonably feared that Defendant would imminently inflict bodily harm on Plaintiff].

8. As a direct and proximate result of Defendant’s conduct, Plaintiff was injured in that ______________________[specify plaintiff’s injuries, e.g., Plaintiff was frightened and excited, resulting in a mental and nervous injury that has caused Plaintiff great emotional pain and suffering].

9. ______________________[Allege facts showing plaintiff’s damages, if any, e.g., As a further direct and proximate result of Defendant’s conduct, Plaintiff has been damaged in the amount of $ ______________________(specify amount) for the cost of medical bills, and $ ______________________(specify amount) for lost earnings].

WHEREFORE, Plaintiff demands judgment as follows:

1. For general damages.

2. For ______________________[specify any items of special damages, e.g., expenses for medical supplies and physician’s fees in the amount of $ ______________________].

3. For costs of suit incurred in this action.

4. For other and further relief as the Court may deem proper.

_________________________ Respectfully submitted,

______________________ [firm name]

By: _______________ [signature]

______________________ [typed name]

______________________ [address]

______________________ [area code, phone no.]

______________________ [Florida Bar no.]

Attorney for _______________ [party designation]

1.96 Complaint—Action for Damages for Conversion.

IN THE CIRCUIT COURT OF THE ______________________[number]
JUDICIAL CIRCUIT IN AND FOR ______________________[name]
COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION







	_______________________ [name(s)],

Plaintiff(s),

 -vs.- 

_______________________ [name(s)],

Defendant(s)

	[image: Image]

	NO. ____________



COMPLAINT FOR DAMAGES

The Plaintiff, ______________________ [name], by and through ______________________ [his/her/its] undersigned counsel, sues the Defendant, ______________________ [name].

Count I—CONVERSION

[CHOOSE ONE OF FOLLOWING:]

[If action is brought in circuit court, use:]

1. This is an action for damages that exceed $ 15,000.

[OR:]

______________________[If action is brought in small claims division of county court, use:]

1. This is an action for damages that do not exceed $ 1,500.

[OR:]

[If action is brought in county court without summary procedure, use:]

1. This is an action for damages that exceed $ 1,500 but do not exceed $ 15,000.

[CONTINUE WITH:]

2. ______________________[Set forth allegations pertaining to the parties, e.g., Defendant, ______________________(name of defendant), is and at all times material to this lawsuit was a citizen of the State of Florida].

3. ______________________[Set forth allegations establishing that venue is proper in court in which action was brought, e.g., Defendant ______________________(name) is a corporation duly licensed and organized under the laws of Florida, whose main office is located in ______________________(name of city), ______________________(name) County of ______________________, Florida].

4. The plaintiff is entitled to relief against the defendant on the following facts:

(a) At all times herein mentioned, plaintiff was, and still is, the ______________________[describe plaintiff’s interest in the property, e.g., owner] and was, and still is, entitled to immediate possession of the following personal property: ______________________[describe property converted by defendant].

(b) On or about ______________________[date on which property was converted], at ______________________[city], ______________________[name] County, Florida, the above-mentioned property had a value of $ ______________________.

(c) On or about ______________________[date on which property was converted], defendant ______________________[describe defendant’s conversion of the property, e.g., unlawfully, maliciously, wantonly, and forcibly came on the premises known as ______________________(address), ______________________(city), ______________________(county), ______________________(state), and without the consent of the plaintiff and removed and converted to his own use the above-mentioned property].

______________________[If defendant initially acquired the property from the plaintiff lawfully, add one of following:]

5. On or about ______________________ [date], plaintiff demanded ______________________ [orally or in writing] the immediate return of the above-mentioned property but defendant failed and refused and continues to fail and refuse to return the property to plaintiff. [If demand and/or refusal was in writing, add: A copy of ______________________ [plaintiff’s written demand for return of the property or defendant’s written refusal to return the property] is attached hereto as Exhibit A and made a part hereof or Copies of plaintiff’s written demand for return of the property and defendant’s written refusal to return the property are attached hereto as Exhibits A and B, respectively, and are made a part hereof].

[OR:]

5. Plaintiff did not make a demand on defendant for the return of the above-mentioned goods because, prior to the date plaintiff sought the return of the property, defendant ______________________[describe circumstances making it futile for plaintiff to demand return of property, e.g., sold the property].

[CONTINUE WITH:]

6. As a direct and proximate result of the wrongful acts of the defendant, plaintiff has suffered damages in the sum of $ ______________________.

[CONTINUE WITH:]

WHEREFORE, plaintiff demands judgment against ______________________ [defendant or defendants and each of them] as follows:

1. For general damages.

2. For costs of suit incurred in this action.

[CONTINUE WITH:]

3. For other and further relief as the Court may deem proper.

Dated: ______________________

_________________________ Respectfully submitted,

______________________ [firm name]

By: _______________ [signature]

______________________ [typed name]

______________________ [address]

______________________ [area code, phone no.]

______________________ [Florida Bar no.]

Attorney for _______________ [party designation]

1.97 Complaint in Action for Wrongful Death of Wife and Children Resulting from a Railroad Accident in Which Deliberate Violations of Rights of Motoring Public Are Alleged.

1. A is the duly appointed Personal Representative of the Estates of B, deceased, C, deceased, and D, deceased. At the time of the accident described herein, A was the husband of B and the father of his minor children, C and D.

2. This is an action for damages that exceeds the jurisdictional minimum of this court.

3. The Plaintiff is entitled to relief against the defendants upon the following facts:

(a) On or about _______________, 20 ______ Def X, Inc. owned and operated a railroad track that intersected with _______________ Drive in the city limits of _______________, _______________, County, Florida.

(b) At said time and place, Def Y, Inc. owned a railway train that was proceeding in a southerly direction on the tracks and which was operated with its consent by X’s engineer, E, or its fireman, F or both, and other employees of X, Inc, jointly and singly, all of whom were working within the course and scope of their employment with X, Inc. pursuant to an agreement with Y, Inc.

(c) At the same time and place, operated a motor vehicle in an easterly direction on _______________ Drive at the point where the street intersected with X’s tracks.

(d) At that time and place, E and F or the other employees of X, Inc. aboard the train, or all of them negligently operated or maintained the train in such a manner as to result in a collision with the vehicle operated by B.

(e) The collision resulted from the following negligent acts or omissions on the part of X, Inc., Y, Inc., E and F:

(1) The negligent operation and control of the train which included but is not limited to the following:

(a) Operating the train at a grossly excessive rate of speed in violation of X’s operating rules and the city ordinances of _______________

(b) Deliberately and willfully failing to give warning to decedent, B by horn, bell, or other means or warning device on the train of the approach of the train.

(c) Failing to keep a proper look out ahead of the train.

(d) Failing to take adequate steps to stop or slow the train when it became apparent to the train crew that a collision with decedent was imminent.

(e) Negligently failing to furnish or maintain and keep in repair, or inspect and service, the safety appliances and equipment of the engine, cars, and railroad equipment, thereby proximately causing or contributing to the cause of said collision.

(2) Negligently failing to furnish adequate warnings or crossing protection devices at the crossing so as to warn B of the approach of a train upon the tracks.

(3) In negligently permitting a dangerous and unsafe condition to exist at the crossing of X’s tracks and _______________ Drive whereby the view of any lookout upon the train or approaching car was so obscured that neither could know of the approach of the other in time to avoid a collision.

(4) In the negligent failure to require a reasonable speed for the train in view of the nature of the railroad crossing, the existing obstruction to vision and problems confronting a driver of a vehicle heading in an easterly direction approaching the crossing.

(5) Negligently failing to require the train to travel at or below the posted speed limit for trains operating on the track in the location of the _______________ Drive crossing after having received notice on several occasions by the City of _______________ that trains were violating the posted speed limit.

(f) Several years prior to the accident, X, Inc. and Y, Inc. knew or had reason to know that the subject crossing was equipped with inadequate warning devices and, thereby, posed an unreasonable risk of harm to motorists approaching the crossing. Specifically, X, Inc. and Y, Inc. knew that the existing warning devices did not conform with the requirements of the Florida Statutes pertaining to railroad warning devices and that the existing devices fell far short of applicable engineering standards. Despite this knowledge, X, Inc. and Y, Inc. deliberately and in conscious disregard of the rights of the motoring public in general, and decedent in particular, failed to install adequate warning devices at the crossing or to reduce the speeds of their trains which traversed the crossing.

(g) Approximately four years prior to the accident, X, Inc. in conjunction with the Florida Department of Transportation, conducted a Grade Crossing Index Survey, during the course of which the accident potential rating of the subject crossing was evaluated. As a result of the survey, the crossing protection devices at the crossing were found to be inadequate, and as early as 1973 or 1974, the Department of Transportation recommended that the railroad warning devices at the crossing be upgraded to include, at the very least, automatic flashing lights, bells, and gates.

Despite the recommendations of the Department of Transportation and knowledge that the existing warnings were inadequate, X, Inc. and Y, Inc. took no steps to upgrade the crossing protection devices at the crossing.

In failing to install adequate crossing protection devices at the subject crossing when it had notice that existing devices were inadequate and that the crossing posed an unreasonable risk or harm to the motoring public as more particularly alleged in Paragraphs 8-10, and in view of the manner in which X, Inc. and Y, Inc. and the other defendants operated the train at the crossing as alleged in Paragraph 7, X, Inc. and Y, Inc. acted with malice, moral turpitude, wantonness, willfulness or reckless indifference to the rights of the motoring public generally and B, C and D in particular.

4. As a result of the accident and negligence of defendants, B, C and D sustained injuries which resulted in their deaths.

(a) As a result of B’s death, A has experienced mental pain and suffering and has lost his wife’s support, services, marital relations, comfort, companionship, protection and society, and whatever he would have received from his wife or her estate at her death, had she lived out a normal life, and if he would have survived her.

(b) As a result of the death of C, A has experienced mental pain and suffering and the loss of his daughter’s services, earnings or earning ability until she reached her majority.

(c) As a result of the death of D, A has experienced mental pain and suffering and the loss of his son’s services, earnings or earning ability until he reached his majority.

(d) As a result of the accident, the Estates of B deceased, C deceased, and D deceased, have incurred medical and funeral expenses which have become charges against their estates and lost the net accumulations which the decedents would have acquired had they lived out their normal lives.

WHEREFORE, plaintiff demands trial by jury and judgment for compensatory and punitive damages against defendants.

1.98 Complaint—False Imprisonment/False Arrest.

______________________ Judicial Circuit Court,
______________________ County, Florida







	_______________________ [name(s)],

Plaintiff(s),

 -vs.- 

_______________________ [name(s)],

Defendant(s)

	[image: Image]

	NO. ____________



COMPLAINT: FALSE IMPRISONMENT

The Plaintiff, ______________________ [name], by and through [his/her/its] undersigned counsel, sues the Defendant, ______________________ [name].

General Allegations

[For party allegations, jurisdiction, and venue.]

4. The Plaintiff is entitled to relief against the Defendant, in that, on or about ______________________ [day, month, and year], in ______________________ County, Florida, the Defendant intentionally and unlawfully restrained the Plaintiff against [his/her] will; deprived the Plaintiff of [his/her] liberty without any reasonable cause or color of authority; and maintained such complete restraint and deprivation for a period of ______________________ [state time period in hours, days, etc.].

5. This unlawful restraint of the Plaintiff’s liberty was also accomplished by the Defendant’s confining the Plaintiff to an area in which the Plaintiff did not wish to be confined, specifically, ______________________ [describe area or place of confinement], and by compelling the Plaintiff to go where the Plaintiff did not wish to go, specifically, ______________________ [state compulsion that plaintiff was under, as well as plaintiff’s ultimate destination].

6. The Plaintiff was further restrained, in that the Defendant used the following words ______________________ [specify facts and language to support this allegation], which included threats of force as well as actual force, and immediate means of coercion against the Plaintiff, so that the Plaintiff was restrained and deprived of liberty as effectively as [he/she] would have been behind prison bars.

7. At all times material to this lawsuit, and at all times during which the Plaintiff was being unlawfully restrained, the Plaintiff was being restrained against [his/her] will, and without consent, so that the Plaintiff was not free to leave [his/her] place of confinement.

8. As a direct and proximate result of the Defendant’s wrongful, intentional, and unlawful acts, the Plaintiff ______________________ [specify alleged injuries or damages or both, as suffered by plaintiff.]

WHEREFORE, the Plaintiff demands a judgment for [general damages/punitive damages/general and punitive damages] against the Defendant, and requests a jury trial on all issues of this case.

______________________________________ [signature of attorney, including typed name,

 address, telephone number], of Counsel

Attorney for the [Plaintiff/Defendant],

______________________________________ [party name]

party name

1.99 Complaint—Intentional Misrepresentation of Fact.

IN THE ______________________ [COUNTY COURT or
CIRCUIT COURT OF THE ______________________
JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



COMPLAINT

The Plaintiff, ______________________ [name], by and through ______________________ [his or her or its] undersigned counsel, sues the Defendant, ______________________ [name].

Count I—FRAUD

1. This is an action for damages that ______________________ [do not exceed or exceed] $15,000.

2. ______________________[Set forth allegations pertaining to the parties, e.g., Defendant, ______________________(name of defendant), is and at all times material to this lawsuit was a citizen of the State of Florida].

3. ______________________[Set forth allegations establishing that venue is proper in court in which action was brought, e.g., Defendant ______________________(name) is a corporation duly licensed and organized under the laws of Florida, whose main office is located in ______________________(name of city), ______________________(name) County of ______________________, Florida].

[If defendant was acting in capacity as agent or employee, use one of following:]

4. At all times mentioned herein, defendant ______________________ [name] was the agent and employee of defendant ______________________ [name], and in doing the things alleged herein was acting within the course and scope of the agency and with the permission and consent of ______________________ [his or her] codefendant.

[OR:]

4. Defendant ______________________ [name], who made the representations herein alleged, is the ______________________ [specify position] of defendant ______________________ [name of corporation], and at the time ______________________ [he or she] made the representations herein alleged and at all times herein mentioned was acting within the course and scope of ______________________ [his or her] employment and authority for the defendant ______________________ [name of corporation].

[CONTINUE WITH:]

5. On or about ______________________ [date], defendant ______________________ [name of defendant] falsely and fraudulently represented to plaintiff that ______________________ [allege in exact language or as close to exact language as possible the statements of material fact that plaintiff claims to be false].

6. The above representations made by defendant ______________________ [name of defendant] were in fact false. The true facts were: ______________________ [specify].

7. Defendant made these representations knowing them to be false and with the intent to defraud and deceive plaintiff and to induce plaintiff to act in the manner herein alleged.

[If alleged misrepresentation was statement of opinion, use:]

8. At the time Defendant made the false representations alleged in this complaint, a ______________________ [confidential or fiduciary] relationship existed between Plaintiff and Defendant because ______________________[describe basis of alleged confidential or fiduciary relationship, e.g., Defendant was Plaintiff’s niece and Plaintiff depended on Defendant to take care of him]. Therefore, Defendant owed Plaintiff a duty not to misrepresent ______________________ [his or her] opinion of ______________________ [subject matter of misrepresentation].

[OR:]

8. At the time Defendant made the false representations herein alleged, Defendant had ______________________ [exclusive knowledge of or greatly superior knowledge of] ______________________ [describe subject matter of defendant’s representation], and therefore had a duty not to misrepresent ______________________ [his or her] opinion of ______________________ [subject matter of misrepresentation].

[CONTINUE WITH:]

9. Plaintiff, at the time defendant made the above misrepresentations and at the time plaintiff took the actions herein alleged, was ignorant of the falsity of defendant’s misrepresentations and believed them to be true. In reliance on these representations, plaintiff was induced to and did ______________________ [specify actions taken by plaintiff]. Had plaintiff known the actual facts, ______________________ [he or she] would not have taken this action. [Optional: Plaintiff’s reliance on defendant’s representations was justified because ______________________(specify].

10. As a direct and proximate result of defendant’s fraud and deceit, plaintiff has sustained financial damages.

[If a statutory provision permits the recovery of attorneys’ fees, add:]

11. Plaintiff ______________________ [name] has retained the firm of ______________________ [name] to represent plaintiff in this action and has agreed to pay the firm reasonable attorneys’ fees. Plaintiff is entitled to recover reasonable attorneys’ fees in this action in that ______________________ [describe statute or procedural rule that entitles plaintiff to an award of attorneys’ fees].

WHEREFORE, plaintiff demands judgment against ______________________ [defendant or defendants and each of them] as follows:

1. For general damages.

2. For the following special damages: ______________________ [specify].

3. For costs of suit incurred in this action.

[If statute permits award of attorneys’ fees, add:]

4. For attorneys’ fees.

[CONTINUE WITH:]

5. For such other and further relief as the Court may deem proper.

Dated: ______________________

_________________________ Respectfully submitted,

______________________ [firm name]

By: _______________ [signature]

______________________ [typed name]

______________________ [address]

______________________ [area code, phone no.]

______________________ [Florida Bar no.]

Attorney for _______________ [party designation]

1.100 Complaint—Libel.

______________________ Judicial Circuit Court,
______________________ County, Florida
______________________







	_______________________ [name(s)],

Plaintiff(s),

 -vs.- 

_______________________ [name(s)],

Defendant(s)

	[image: Image]

	NO. ____________



COMPLAINT

The Plaintiff, ______________________ [name], by and through [his/her/its] undersigned counsel, sues the Defendant, ______________________ [name].

General Allegations

[For party allegations, jurisdiction, and venue.]

4. The Plaintiff has been a resident of ______________________ [specify city and county], in the State of Florida, for the past ______________________ [number] years. Prior to the publication of the libelous material that is the subject of this lawsuit, the Plaintiff enjoyed a reputation for honesty, integrity, and trustworthiness in this community.

5. ______________________[State the facts of publication, e.g., On or about ______________________(date), the Defendant mailed a letter to ______________________(specify name and address of party to whom defamatory material was posted or published).]

6. ______________________[Allege and describe defamatory content of libelous statement, e.g., The letter, a copy of which is attached hereto and incorporated herein by reference, states in pertinent part, that (quote defamatory language verbatim).]

7. This statement, and the alleged act that it embodies, are false, malicious, defamatory, and libelous, and moreover, were published in complete disregard of their obviously harmful effect on the Plaintiff’s reputation and good standing in this community. In addition, the words themselves have caused the Plaintiff to be regarded with scorn, contempt, ridicule, and disrespect by [his/her] friends, neighbors, business associates, and family, and will continue to do so for the foreseeable future.

8. As a direct and proximate result of this false, malicious, and libelous publication, the Plaintiff has lost the respect and trust of [his/her] friends, neighbors, business associates, and, in general, has lost [his/her] reputation and good standing in the community. The Plaintiff has also thereby been caused to suffer great mental anguish and torment, as well as loss of sleep, and continuing humiliation, shame, and embarrassment.

9. ______________________[Plead all ultimate facts and supporting details to sustain allegations of special damages also proximately caused by the libelous statements, e.g., As a further direct and proximate result of the Defendant’s libelous language, the Plaintiff has suffered from migraine headaches, high blood pressure, and related loss of sleep and mental distress, and has sustained physicians’ fees, costs, and expenses in the amount of $ ______________________, for all of which the Defendant should be held liable and should pay the related damages award to the Plaintiff.]

10. Because this libelous statement was published intentionally, maliciously, and with total disregard for its truth or falsity, or of its ultimate effect on the Plaintiff, the Defendant should also be assessed punitive damages in an amount commensurate with the maliciousness of the libel, and to deter any such libelous publications in the future.

11. As a proximate result of the libelous charge made by the Defendant, the Plaintiff has lost [his/her] good reputation and good standing in the community. In addition, and also as a proximate result of this libelous charge by the Defendant, the Plaintiff has suffered mental anguish and torment, as well as humiliation and embarrassment, for which the Plaintiff should be compensated by the Defendant.

12. As a further proximate result of the libelous charge made by the Defendant, ______________________[plead all special damages that were proximately caused by the defamatory statement, e.g., the Plaintiff now suffers from high blood pressure, migraine headaches, and the like, and has sustained physicians’ bills in the amount of $ ______________________].

13. As a result of the intentional, wanton, and malicious nature of the Defendant’s false and libelous statement, the Plaintiff also pleads for a punitive damage award to deter the Defendant from any such future actions.

WHEREFORE, the Plaintiff demands judgment against the Defendant for general damages; for punitive damages; and for the following special damages: ______________________ [itemize such items as expenses for medical supplies, physicians’ fees, etc.]; for the costs of suit as incurred in this action; and for any other and further relief as this Honorable Court may deem appropriate.

_________________________________ signature of attorney, including typed name, address, telephone number, of Counsel

Attorney for the [Plaintiff/Defendant],

______________________ [party name]

1.101 Complaint in Abuse of Process Action by Purchaser Against Seller and Bill Collector Who Caused Plaintiff’s Arrest.

1. (Set forth allegations pertaining to the parties.)

2. (Set forth allegations pertaining to the court’s jurisdiction.)

3. The plaintiff is entitled to relief against the defendants upon the following facts:

(a) The plaintiff purchased from the defendant-corporation a stereo phonograph player and a television set on conditional sale contracts which provided for monthly installment payments.

(b) The defendant-corporation retained and employed the defendant-agent to enforce the collection of sums due under the conditional sale contracts from the plaintiff.

(c) On or about ______________________[date], the defendant-agent made and executed an affidavit under oath, and within the scope of his employment, charging that the plaintiff unlawfully hid, concealed, or transferred the property while such property was subject to written conditional sale contracts in violation of the law of the State of Florida.

(d) As a result of the affidavit, a warrant for plaintiff’s arrest was issued by the Justice of the Peace, ______________________ District, ______________________ County, Florida, on ______________________[date], a copy of which is attached as Exhibit A.

(e) At approximately ______________________ M., on ______________________ [date], a deputy constable came to plaintiff’s home, accompanied by the defendant-agent, and arrested the plaintiff pursuant to the warrant.

(f) The defendants made unlawful, improper, and perverted use of the warrant

(1) By using the warrant as a means of oppression to force plaintiff to make payments on the conditional sale contracts;

(2) By having the warrant served and plaintiff arrested at an unreasonable time by rousing plaintiff at approximately ______________________ M., on ______________________[date], which caused oppressive hardship and unreasonable indignity;

(3) By procuring the arrest of plaintiff based upon an affidavit and warrant that failed to charge a crime under the laws of the State of Florida.

(g) The unlawful, improper, and perverted use of the warrant was performed by the defendant-agent while the agent was acting within the scope of his employment with the defendant-corporation.

(h) The unlawful, improper, and perverted use of the warrant by the defendants constitutes a reckless, wanton, malicious, and outrageous disregard of the plaintiff’s rights and feelings, and by reason thereof, plaintiff demands exemplary and punitive damages.

(i) The defendants have wealth and substance and are able to respond in exemplary and punitive damages.

4. As a direct and proximate result of the unlawful, improper, and perverted use of said warrant, the plaintiff was required to retain an attorney to properly defend said criminal action and incurred the expense therefor in the sum of $ 100.

1.102 Complaint for Legal Malpractice—Negligence.

IN THE ______________________ [COUNTY COURT or
CIRCUIT COURT OF THE
______________________ JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



COMPLAINT FOR DAMAGES FOR MALPRACTICE

Plaintiff, ______________________ [name], sues defendant ______________________ [name], and alleges:

1. Defendant ______________________ [name] resides in ______________________ County, Florida.

[If partnership or law corporation is sued as defendant, allege capacity and principal place of business (or other venue), such as:]

2. Defendants, ______________________ [name] are, and at all times relevant to this action were, partners engaged in the practice of law under the common name of ______________________ [name of partnership], (hereinafter “Firm”) having their principal place of business at ______________________ [address], Florida, and are sued individually and by their common name.

[OR]

2. Defendant ______________________ [name] (hereinafter “Firm”) is, and at all times relevant to this action was, a professional corporation organized and existing under the laws of Florida, duly registered as a law corporation, with its principal place of business at ______________________ [address], Florida.

[AND]

3. At all times relevant to this action defendant ______________________ [name of negligent attorney] was the agent and employee of defendant Firm and in doing the things herein alleged was acting within the scope of that agency.

[Continue as follows:]

4. At all times relevant to this action defendant ______________________ [name of negligent attorney] was licensed to engage in the practice of law in the State of Florida and was practicing law at ______________________ [address], Florida.

5. On ______________________ [date], at ______________________ [address], Florida, plaintiff retained defendant ______________________ [name of negligent attorney and firm name, if appropriate] to represent plaintiff as plaintiff’s attorney(s) at law in ______________________[describe services, e.g., his automobile accident case entitled Smith v. Barnes]. At that time the defendant(s) accepted the employment and agreed to prosecute the case for the plaintiff.

6. Thereafter, the defendant(s) failed to exercise reasonable care and skill in undertaking to perform the legal services for the plaintiff, and negligently and carelessly ______________________ [specify negligent acts or omissions].

7. Had defendant(s) exercised proper care and skill in the foregoing matter, ______________________[specify benefit to plaintiff if attorney had used proper care, e.g., the plaintiff would have prevailed in his claim against Barnes].

8. As a proximate result of the negligence alleged in this complaint, ______________________ [specify loss], the plaintiff was damaged in the sum of $ ______________________.

WHEREFORE, the plaintiff requests judgment against the defendant(s) as follows:

a. For damages in the sum of $ ______________________;

b. For costs incurred in bringing this suit;

c. For any other relief the court may deem proper.

_________________________ Respectfully submitted,

______________________ [firm name]

By: _______________ [signature]

_______________ [typed name]

______________________ [address]

______________________ [area code, phone no.]

______________________ [Florida Bar no.]

Attorney for _______________ [party designation]

1.103 Notice of Intent to Initiate Litigation for Medical Malpractice.

NOTICE OF INTENT TO INITIATE LITIGATION FOR MEDICAL MALPRACTICE

TO ______________________ [name of prospective defendant]:

Notice is hereby given, pursuant to Section 766.106(2) of the Florida Statutes, that ______________________ [name of claimant] intends to file suit against you for damages resulting from the ______________________ [personal injury or wrongful death] of ______________________ [name of patient]. The legal basis of this action will be ______________________[specify basis, e.g., the negligent failure to properly diagnose and treat ______________________(name of patient) for cancer] when ______________________ [he or she] came to you for treatment on ______________________ [date].

______________________ [Name of claimant] will allege and provide evidence of the following losses and injuries as a proximate result of the above-described professional negligence: ______________________ [specify facts regarding the injuries and damages suffered].

Dated: ______________________.

______________________ [signature]

______________________ [typed name]

_______________Attorney for Claimant

______________________ [firm name]

______________________ [firm address]

1.104 Complaint in Action Where Crane Operator Hurt When Crane Boom Came in Contact with High-Tension Electrical Wires.

1. (Set forth allegations pertaining to the parties as in Section 3 supra.)

2. (Set forth allegations pertaining to the court’s jurisdiction as in Section 4 supra.)

3. The plaintiff is entitled to relief against the defendant upon the following facts:

(a) At all times material to this action the defendant, _______________ Light Company, was engaged in the business of maintaining, conveying, handling, and distributing electrical light and power, and for this purpose did own, operate, maintain, manage, and control certain electrical light and power plants, machinery, wires, poles, and appliances installed along the public highways and upon rights-of-way, and particularly owned and/or was possessed of certain poles and high-tension electrical wires located near and adjacent to the premises known as _______________ Drive, in the City of _______________ State of Florida.

(b) The defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known, that on the _______________ day of _______________ 20______, and for some time prior thereto, there was construction and/or excavation work in progress along and adjacent to _______________ Drive, _______________, Florida, and that the defendant, _______________ Light Company, had high-tension electrical wires adjacent and proximate to the work site.

(c) The defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known that the said construction and/or excavation work would require the workers or equipment so employed to be at, near, around, and dangerously close to the high-tension electrical wires located as aforesaid.

(d) The defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known, that the work near the said premises would require the use of mechanical excavating cranes and equipment at the said work site and further, the cranes and excavating equipment having booms or other projections necessary for the operation would be near and adjacent to the high-tension electrical wires located as aforesaid.

(e) The defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known, that the work would require the workers to be at, around, and upon the cranes and/or excavating equipment.

(f) The defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known, of the dangerous electrical conductivity of the said crane booms and other projections of the excavating equipment and the potential lethal hazard and danger of these devices touching or contacting the dangerously located high-tension electrical wires.

(g) The defendant, _______________ Light Company, had the duty to operate, control, and maintain its high-tension electrical wires in a reasonably safe and serviceable condition for those persons at, near, around, and adjacent to the said wires.

(h) Notwithstanding the duty of _______________ Light Company as aforesaid, the defendant, _______________ Light Company, negligently and carelessly caused and/or permitted the high-tension electrical wires to be placed and/or permitted to remain in dangerously close proximity to the work site and the cranes, equipment, and workers thereupon, thereby causing and/or permitting the dangerous, hazardous, and lethal force of the high-tension electrical wires to exist.

(i) The defendant, _______________ Light Company, was negligent and careless in the following respects:

(1) In negligently and carelessly failing to de-energize and thereby render harmless the dangerously located high-tension electrical wires; and

(2) In negligently and carelessly failing to reroute the high-tension electrical energy in the said high-tension electrical wires, and thereby render them harmless; and

(3) In negligently and carelessly causing and/or permitting the high-tension electrical wires to be placed and/or remain in dangerous and lethal proximity to the work site and the workers thereon; and

(4) In negligently and carelessly failing to warn the workers and the plaintiff of the dangerous and lethal proximity of the high-tension electrical wires; and

(5) In negligently and carelessly failing to place guards, insulators, or other protective devices upon or around the dangerously located high-tension electrical wires; and

(6) In negligently and carelessly causing and/or permitting the high-tension electrical wires, and appurtenances thereto, to fall into a state of disrepair; and

(7) In negligently and carelessly failing to provide reasonably sufficient insulation of the high-tension electrical wires; and

(8) In negligently and carelessly failing to make reasonable inspections to discover the dangerous and hazardous condition and location of the high-tension electrical wires; and

(9) In negligently and carelessly causing and/or permitting a voltage higher than was reasonably necessary to be permitted by the high-tension electrical wires dangerously located as aforesaid; and

(10) In negligently and carelessly failing to record, acknowledge, or adhere to proper safety regulations and practice in the maintenance, operation, and location of the high-tension electrical wires; and

(11) In being guilty of two or more of the aforesaid acts of negligence.

(j) At all times mentioned and at all times material herein, the defendant, _______________ Light Company, acted by and through its agents, servants, and/or employees, acting in the scope and course of their agency and/or employment.

(k) The dangerous and lethal condition and location of the high-tension electrical wires existed on ________________ [date] and had existed for a long enough period of time prior thereto the defendant, _______________ Light Company, knew, or in the exercise of reasonable diligence should have known, of the aforesaid dangerous and lethal condition and location of the high-tension electrical wires.

(l) On or about the _______________ day of _______________ 20______, the defendant, _______________ d/b/a _______________ Crane Service, was engaged in the maintenance and operation of a crane or digging device adjacent to the premises known as _______________ Drive, _______________ Florida. The crane or digging device was in use on the construction and/or excavating work as aforesaid. The crane or digging device was equipped with a long steel boom, from the end of which was suspended by cables a steel digging bucket or device.

(m) At that time and place, the defendant, _______________ d/b/a _______________ Crane Service, negligently and carelessly operated his crane so as to cause the steel boom and/or wire cable of the said crane to come in contact with the aforesaid high-tension electrical wires, thereby causing the said crane, wire cables, and digging bucket to become charged and energized with lethal, dangerous, high-tension electrical power.

(n) At the said time and place, the defendant, _______________ d/b/a _______________ Crane Service, knew, or in the exercise of reasonable diligence should have known, that the laborers and workers engaged on the construction and/or excavation job would, in the course of their duties, be required to be at, near, and about the crane.

(o) At that time and place, the defendant, _______________ d/b/a _______________ Crane Service, knew, or in the exercise of reasonable diligence should have known, that should his crane become charged with high-tension electrical power, the crane would become a danger, hazard, menace, and death trap to those workers and laborers whose duties required them to be at, near, or about the crane.

(p) The defendant, _______________ d/b/a _______________ Crane Service, was negligent and careless in the following respects:

(1) In negligently and carelessly operating and directing his crane in such a manner so as to cause portions of the crane to come in contact with the high-tension electrical wires; and

(2) In negligently and carelessly failing to keep a reasonable lookout for the high-tension electrical wires which the defendant, _______________ d/b/a _______________ Crane Service, knew, or in the exercise of reasonable diligence should have known, were adjacent to the work site; and

(3) In negligently and carelessly failing to warn the plaintiff of the dangerous and lethal proximity of the high-tension electrical wires to his said crane; and

(4) In negligently and carelessly failing to warn the plaintiff of the high-tension electrical charge in and upon his crane; and

(5) In negligently and carelessly failing to make reasonable inspections to discover the hazardous and dangerous location of the high-tension electrical wires; and

(6) In negligently and carelessly failing to record, acknowledge, or adhere to proper safety regulations and practice in the maintenance, operation, and location of the crane as it pertains to work adjacent to high-tension electrical wires; and

(7) In being guilty of two or more of the aforesaid acts of negligence.

(q) The hazardous and lethal condition and location of the crane existed on ________________ [date] and had existed for a long enough period of time prior thereto, and that the defendant, _______________ d/b/a _______________ Crane Service, knew, or in the exercise of reasonable diligence should have known, of the aforesaid dangerous and lethal condition of the crane and location of the crane relative to the aforesaid high-tension electrical wires.

(r) On or about the _______________ day of _______________ 20______, the plaintiff was employed and engaged as a laborer on the construction and/or excavation site located as aforesaid, at which time the duties of the plaintiff were such that the plaintiff was required to be at, near, and about the aforesaid crane.

(s) At that time and place, the plaintiff, pursuant to his duties as aforesaid, and while so engaged, came upon and across the metal bucket of the crane, which crane and metal bucket were then and there charged and energized with the lethal high-tension electrical power as aforesaid, and as a direct and proximate result, the plaintiff received certain personal injuries as hereinafter more particularly alleged.

(t) The injuries and damages sustained by the plaintiff are as more particularly hereinafter alleged and were proximately caused

(1) By the negligence of the defendant, _______________ Light Company, as heretofore alleged; or

(2) By the negligence of the defendant, _______________ d/b/a _______________ Crane Service, as heretofore alleged; or

(3) By the joint negligence of both said defendants.

4. As a direct and proximate result of the carelessness and negligence of the defendant(s) (allege any injuries and damages the plaintiff suffered).

1.105 General Affirmative Defense Alleging Comparative Negligence of Plaintiff.

As a separate and affirmative defense, Defendant alleges that Plaintiff failed to exercise reasonable and ordinary care, caution, or prudence for ______________________ [his or her] own safety to avoid the alleged accident. The resulting injuries and damages, if any, sustained by Plaintiff were proximately caused and contributed to by the negligence of Plaintiff in that, among other things, ______________________[set out acts or omissions of the plaintiff constituting negligence, e.g., Plaintiff failed to look where she was placing her hand].

1.106 Complaint in Slander Action Where Defendant Called Plaintiff a “Deadbeat” and “Not an Honest Person”.

1. (Set forth allegations pertaining to the parties as in Section 3 supra.)

2. (Set forth allegations pertaining to the court’s jurisdiction as in Section 4 supra.)

3. The plaintiff is entitled to relief against the defendant upon the following facts:

(a) Before and at the time of the commission by the defendant of the grievances mentioned, plaintiff was a person of good name, credit, and reputation and deservedly enjoyed the esteem and good opinion of her neighbors and other worthy citizens of this state.

(b) The defendant wickedly and maliciously intending to injure plaintiff and bring her in public scandal and disgrace, on and about ________________ [date], in the City of _______________, _______________ County, Florida, spoke and published of and concerning the plaintiff the false, scandalous, malicious, and defamatory words following: “_______________ [plaintiff] is a deadbeat and not an honest person.”

4. As a direct and proximate result of the wrongful act of the defendant, the plaintiff was injured in her good name, fame, and reputation and was caused to be humiliated and embarrassed and brought into public scandal and disgrace and plaintiff was caused to suffer great physical and mental pain and anguish and plaintiff was injured and damaged in her personal, social, official, and business relations and in her credit standing and position.

1.107 Complaint in Action by Insurer Against Supplier.

1. X Mutual Insurance Company (hereinafter referred to as X) is a foreign corporation authorized to do business and doing business in ______________________ County, Florida.

The Defendant is a Florida corporation licensed to do business and doing business in ______________________ County, Florida.

The Plaintiff, Y Pools, Inc. is a Florida corporation authorized to do business and doing business in the state of Florida.

The Defendant at all times material was engaged in the manufacture, assembly and sale to the public of a product known as a “______________________” and trailer.

COUNT I

2. This is an action for a sum in excess of $ ______________________, exclusive of interest and costs.

3. The Plaintiff is entitled to relief against the Defendant upon the following facts:

(a) On or about ______________________[date], Y Pools, Inc. purchased from the Defendant a “______________________” model ______________________ and trailer for use in its business.

(b) On or about ______________________[date], at or near ______________________ Blvd. and ______________________ Drive, in ______________________ Florida, while the employees of Y Pools, Inc. were using the Defendant’s product in a manner for which it was intended, an axle on the trailer which supports the “______________________” model ______________________ snapped causing extensive damage to the property of Y Pools, Inc.

(c) At the time the Defendant placed on the market and sold to Y Pools, Inc., the product in question, the Defendant knew or should have known that the product would be used by consumers, including Y Pools, Inc., without inspection for defects and that by placing its product on the market, the Defendant represented to Y Pools, Inc., that the product would safely do the job for which it was intended.

(d) The “______________________” model ______________________ was unsafe for its intended use by reason of its defective condition which was, but not limited to, the fact that the trailer assembly supporting the pump unit was not adequate to support the weight of the pump thus causing the axle to snap.

(e) At the time of the accident described above in this complaint, Y Pools, Inc., was unaware of the defective condition of the Defendant’s product.

(f) As a direct and proximate result of the defect in the Defendant’s product, the property of Y Pools, Inc., was severely damaged.

(g) At all times material the Plaintiff maintained a policy of insurance which provided property damage coverage to Y Pools, Inc. Y Pools, Inc., made a claim under its policy of insurance with Plaintiff for the damages sustained to its property as a result of the accident of ______________________[date].

(h) Plaintiff paid to its insured the sum of $ ______________________ pursuant to the provisions of the policy maintained by X with its insured, Y Pools, Inc., and has thus become subrogated to that amount both by operation of law and by agreement. (A copy of the agreement was attached to the original complaint as Exhibit A.)

WHEREFORE, Plaintiff Y Pools, Inc., f/u/b/o Z Mutual Insurance Company and Y Pools, Inc., individually, demands judgment for damages against the Defendant, in an amount in excess of $ ______________________ plus interest and costs and demands a trial by jury of all issues triable as of right by jury.

COUNT II

4. This is an action for a sum in excess of $ ______________________, exclusive of interest and costs.

5. The Plaintiffs are entitled to relief against the Defendant upon the following facts:

(a) The Plaintiffs reallege the allegations in paragraphs one through six of this complaint.

(b) The Defendant, by and through its agent and employees, negligently and carelessly constructed, manufactured, assembled, installed and inspected the product sold to Y Pools, Inc., known as a “______________________” model ______________________ and trailer.

(c) Such negligence and carelessness of the Defendant, acting by and through its agent and employees, was the proximate cause of the accident which occurred on or about ______________________[date], at or near ______________________ Boulevard and ______________________ Drive, ______________________, Florida, which caused extensive damage to the property of Y Pools, Inc.

(d) At all times material the Plaintiff maintained a policy of insurance which provided property damage coverage to Y Pools, Inc., for the property which is the subject of this complaint. That Y Pools, Inc., made a claim under its policy of insurance with Plaintiff for damages sustained to its property as a result of the accident of ______________________[date].

(e) Plaintiff has paid to its insured, Y Pools, Inc., pursuant to the provisions of the policy mentioned in the paragraphs above, the sum of $ ______________________, and has become subrogated to that amount both by operation of law and by contract. (A copy of the subrogation agreement is attached as Exhibit A to this complaint.)

WHEREFORE, Plaintiffs Y Pools, Inc., f/u/b/o Z Mutual Insurance Company and Y Pools, Inc., individually, demands judgment for damages against the Defendant, in an amount in excess of $______________________, plus interest and costs and demands a trial by a jury.

1.108 Motion to Declare Action Complex.

______________________IN THE [COUNTY COURT or CIRCUIT COURT OF
______________________ THE JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



[Specify Moving party]’s Motion to Declare Action Complex

______________________ [Specify moving party, e.g., Plaintiff] moves for an order under 1.201, Florida Rules of Civil Procedure, declaring this action complex because it involves complicated legal or case management issues and may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.

The motion is made on the following grounds:

1. The action is likely to involve: ______________________ [include all that may apply]

[(A) numerous pretrial motions raising difficult or novel legal issues or legal issues that are inextricably intertwined that will be time-consuming to resolve;]

[(B) management of a large number of separately represented parties;]

[(C) coordination with related actions pending in one or more courts in other counties, states, or countries, or in a federal court;]

[(D) pretrial management of a large number of witnesses or a substantial amount of documentary evidence;]

[(E) substantial time required to complete the trial;]

[(F) management at trial of a large number of experts, witnesses, attorneys, or exhibits;]

[(G) substantial post-judgment judicial supervision;] and

[(H) any other analytical factors identified by the court or a party that tend to complicate comparable actions and which are likely to arise in the context of the instant action.]

2. [All defendants have been served.] [or] [Defendants ______________________ (name defendants that have been served) have been served and service has not been made on (name defendants that have not been served) because (include showing as to why defendants have not all been served).

Wherefore, ______________________ [Specify Moving party], requests that the Court convene a hearing to determine whether the action requires the use of complex litigation procedures and enter an order within 10 days of the conclusion of the hearing pursuant to Rule 1.201(a), Florida Rules of Civil Procedure.

______________________Dated:

_________________________ Respectfully submitted,

____________[firm name]

By: ____________[signature]

____________[typed name]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for____________[party designation]

CERTIFICATE OF SERVICE

I, ______________________[name of attorney], certify that a copy of the foregoing has been furnished to ______________________[name of attorney or party being served] by ______________________ [delivery or mail] on ______________________[date].

____________[signature]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for ____________[party designation]

Authority: Fla. R. Civ. P. 1.201(a).

Cross Reference: For considerations on whether to file a Motion to Declare Action Complex, see 1.02 Master Checklist.

[image: image] Warning: The Motion to Declare Action Complex may be filed by parties after all defendants have been served, and an appearance has been entered in response to the complaint by each party or a default entered. However, any party may move to designate an action complex before all defendants have been served subject to a showing to the court why service has not been made on all defendants.

1.109 Stipulation to Declare Action Complex.

______________________IN THE [COUNTY COURT or CIRCUIT COURT OF
______________________ THE JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



Stipulation to Declare Action Complex

The undersigned parties to this action move for an order under 1.201, Florida Rules of Civil Procedure, declaring this action complex because it involves complicated legal or case management issues and may require extensive judicial management to expedite the action, keep costs reasonable, or promote judicial efficiency.

The stipulation and request for an order declaring this action complex is made on the following grounds:

1. The action is likely to involve: ______________________ [include all that may apply]

[(A) numerous pretrial motions raising difficult or novel legal issues or legal issues that are inextricably intertwined that will be time-consuming to resolve;]

[(B) management of a large number of separately represented parties;]

[(C) coordination with related actions pending in one or more courts in other counties, states, or countries, or in a federal court;]

[(D) pretrial management of a large number of witnesses or a substantial amount of documentary evidence;]

[(E) substantial time required to complete the trial;]

[(F) management at trial of a large number of experts, witnesses, attorneys, or exhibits;]

[(G) substantial post-judgment judicial supervision;] and

[(H) any other analytical factors identified by the court or a party that tend to complicate comparable actions and which are likely to arise in the context of the instant action.]

2. All defendants have been served.

Wherefore, ______________________ [Name all Parties], request that the Court enter an order declaring that this action requires the use of complex litigation procedures pursuant to Rule 1.201(a), Florida Rules of Civil Procedure.

______________________Dated:

_________________________ Respectfully submitted,

____________[firm name]

By: ____________[signature]

____________[typed name]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for ____________[party designation]

____________[firm name]

By:____________[signature]

____________[typed name]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for ____________[party designation]

By: ____________[signature]

____________[typed name]

____________[address]

____________[area code, phone no.]

Pro se

CERTIFICATE OF SERVICE

I, ______________________[name of attorney], certify that a copy of the foregoing has been furnished to ______________________[name of attorney or party being served] by ______________________ [delivery or mail] on ______________________[date].

_______________[signature]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for ____________[party designation]

[Include all parties on the certificate of service]

[image: image] Judicial Note: The Stipulation shall be filed with the Clerk of Court. Fla. R. Civ. P. 1.201(3). Unlike a Motion to Declare Action Complex, which is brought to the Court’s attention through a setting of a hearing on the matter, the Stipulation may not immediately come to the Court’s attention, as a hearing is not required. Not all Clerks may bring a Stipulation under Rule 1.201 to the immediate attention of the Court. Accordingly, best practice dictates that the judge is provided with a courtesy copy of the Stipulation under a cover letter copied to all parties attaching the Stipulation and requesting consideration and action by the Court. See Form 1.110 below.

[image: image] Warning: The stipulation must include all parties, pro se or through counsel. Fla. R. Civ. P. 1.201(3).

1.110 Cover Letter to Judge re Stipulation to Declare Action Complex. The Honorable [Name of Judge]

[Address of Judge]

Re: Stipulation to Declare Action Complex under Rule 1.201

Case. No. _____________                                            

(Name of Case) _____________                                  

Dear Judge ______________________:

Pursuant to Rule 1.201, all of the parties to this case have stipulated that an order should be entered declaring that this action is complex in order to invoke the processes of Rule 1.201 for the orderly and efficient management of the case. Pursuant to Rule 1.201, the original Stipulation was filed with the Clerk of Courts. The parties respectfully request that the Court consider the parties’ Stipulation and the grounds set forth therein. A courtesy copy of the Stipulation is enclosed for your review [along with a copy of a proposed order in compliance with Form 1.999 and Rule 1.201, Florida Rules of Civil Procedure. Should the order meet with your approval, we have enclosed sufficient copies for conforming and stamped, addressed envelopes for the parties].

Please advise if anything further is required in order to have the Court consider the Stipulation and proposed order.

Sincerely,

[Name of Attorney]

[Party]

Enclosures

1. Courtesy copy of Stipulation

[2. Courtesy copy of form order]

cc: ___________[Name all parties and others receiving copies]

[image: image] Judicial Note: Know your judge. Most judges appreciate proposed orders and stamped addressed envelopes on stipulated matters and will modify or disregard proposed orders if they are not acceptable. In this particular situation, the language of the order is important because it is a form order that directs the clerk to perform certain actions for the Supreme Court’s statistical purposes, which is unusual; and accordingly it is beneficial to propose the proper form order to the judge on stipulated matters and Motions to Declare Action Complex.

1.111 Order Designating A Case Complex.

______________________IN THE CIRCUIT COURT OF ______________________THE JUDICIAL CIRCUIT, IN AND FOR______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	Case No. ____________

Division _____________



ORDER DESIGNATING CASE A “COMPLEX CASE” and DIRECTIONS TO THE CLERK OF COURT

THIS CAUSE was considered on [the court’s own motion] [the motion of a party] to designate this case a “complex case” as defined in rule 1.201, Fla. R. Civ. P. Being fully advised in the circumstances, the court determines that the case meets the criteria for proceeding under the rule and designates it as a “complex case.”

The clerk of the court shall designate this case a “complex case,” update the court’s records accordingly, and report such designation and the case activity to the Supreme Court pursuant to section 25.075 Fla. Stat. and rule 2.245(a), Fla. R. Jud. Admin.

DONE AND ORDERED at , County, Florida, on .

Judge

[image: image] Judicial Note: This form order is for designating a case complex under rule 1.201 and directing the clerk of court to update the court’s records and to report the case activity to the Supreme Court. The Order is found at Form 1.999, Fla. R. Civ. P. Know your judge. Most judges appreciate proposed orders and stamped addressed envelopes and will modify or disregard proposed orders if they are not acceptable. In this particular situation, the language of the order is important because it is a form order that directs the clerk to perform certain actions for the Supreme Court’s statistical purposes, which is unusual; and accordingly it is beneficial to propose the proper form order to the judge on stipulated matters and Motions to Declare Action Complex.

1.112 Notice of Confidential Information Within Court Filing.

______________________IN THE [COUNTY COURT or CIRCUIT COURT OF
______________________ THE JUDICIAL CIRCUIT] IN AND FOR
______________________ COUNTY, FLORIDA







	_______________________ [name],

Plaintiff,

 -vs.- 

_______________________ [name],

Defendant.

	[image: Image]

	NO. ____________



NOTICE OF CONFIDENTIAL INFORMATION WITHIN COURT FILING

TO: The Clerk of Courts for _______________ (Name) County

_______________ (Address)

_______________ (Name of Affected Non-party)

_______________ (Address)

Notice is hereby given that confidential information described in Fla. R. Jud. Admin 2.420(d)(1)(B) is included in the document being filed.

The provision(s) of Fla. R. Jud. Admin 2.420(d)(1)(B) that applies to the identified information is as follows:

Indicate the applicable confidentiality provision(s) below from Rule 2.420(d)(1)(B), by specifying the location within the document on the space provided:

___Chapter 39 records relating to dependency matters, termination of parental rights, guardians ad litem, child abuse, neglect, and abandonment. § 39.0132(3), Fla. Stat. (If the document is filed within a Chapter 39 case, this form is not required.)

___Adoption records. § 63.162, Fla. Stat. (If the document is filed within a Chapter 63 adoption case, this form is not required.)

___Social Security, bank account, charge, debit, and credit card numbers in court records. § 119.0714(1)(i)–(j), (2)(a)–(e), Fla. Stat. (Unless redaction is requested pursuant to § 119.0714(2), this information is exempt only as of January 1, 2011.)

___HIV test results and patient identity within the HIV test results. § 381.004(3)(e), Fla. Stat.

___Sexually transmitted diseases—test results and identity within the test results when provided by the Department of Health or the department’s authorized representative. § 384.29, Fla. Stat.

___Birth and death certificates, including court-issued delayed birth certificates and fetal death certificates. §§ 382.008(6), 382.025(1)(a), Fla. Stat.

___Identifying information in petition by minor for waiver of parental notice when seeking to terminate pregnancy. § 390.01116, Fla. Stat. (If the document is filed within a Ch. 390 waiver of parental notice case, this form is not required.)

___Identifying information in clinical mental health records under the Baker Act. § 394.4615(7), Fla. Stat.

___Records of substance abuse service providers which pertain to the identity, diagnosis, and prognosis of and service provision to individuals who have received services from substance abuse service providers. § 397.501(7), Fla. Stat.

___Identifying information in clinical records of detained criminal defendants found incompetent to proceed or acquitted by reason of insanity. § 916.107(8), Fla. Stat.

___Estate inventories and accountings. § 733.604(1), Fla. Stat.

Victim’s address in domestic violence action on petitioner’s request. § 741.30(3)(b), Fla. Stat.

___Information identifying victims of sexual offenses, including child sexual abuse. §§ 119.071(2)(h), 119.0714(1)(h), Fla. Stat.

___Gestational surrogacy records. § 742.16(9), Fla. Stat.

___Guardianship reports and orders appointing court monitors in guardianship cases. §§ 744.1076, 744.3701, Fla. Stat.

___Grand jury records. Ch. 905, Fla. Stat. (If the document is filed in a Ch. 905 grand jury proceeding, this form is not required.)

___Information acquired by courts and law enforcement regarding family services for children. § 984.06(3)–(4), Fla. Stat. (If the document is filed in a Ch. 984 family services for children case, this form is not required.)

___Juvenile delinquency records. §§ 985.04(1),985.045(2), Fla. Stat. (If the document is filed in a Ch. 985 juvenile delinquency case, this form is not required.)

___Information disclosing the identity of persons subject to tuberculosis proceedings and records of the Department of Health in suspected tuberculosis cases. §§ 392.545, 392.65, Fla. Stat.

The precise location(s) of the information within the document being filed is/are: ______________________.

I, ______________________[name of attorney], certify that a copy of the foregoing has been furnished to ______________________[name of attorney or party being served] by ______________________ [delivery or mail] on ______________________[date].

____________[signature]

____________[address]

____________[area code, phone no.]

____________[Florida Bar no.]

Attorney for____________[party designation]

NOTE: The foregoing Notice is derived from a form attached to Fla. R. Jud. Admin. 2.420 and applies specifically to categories of confidentiality delineated in Fla. R. Jud. Admin. 2.420(d)(1). Any person filing a document with the court shall also ascertain whether any information contained within the document may be confidential under Fla. R. Jud. Admin. 2.420(c) notwithstanding that such information is not itemized at subdivision (d)(1). A person filing information that he or she believes in good faith to be confidential but that is not described in subdivision (d)(1) shall request that the information be maintained as confidential by filing a “Motion to Determine Confidentiality of Court Records” under the procedures set forth in Fla. R. Jud. Admin. 2.420(e), (f), or (g), unless (A) the person filing the information is the only individual whose confidential information is included in the document to be filed or is the attorney representing all such individuals; and (B) a knowing waiver of the confidential status of that information is intended by the person filing the information. Any interested person may request that information within a court file be maintained as confidential by filing a motion as provided in Fla. R. Jud. Admin. 2.420(e), (f), or (g). See Fla. R. Jud. Admin. 2.420(d)(3). In 2011, the Florida Rules of Civil Procedure and Florida Rules of Judicial Administration as well as other rules and forms, were amended to require good cause for filing documents and information in the court record as well as compliance with the aforementioned requirements to protect certain confidential information. See IN RE: IMPLEMENTATION OF COMMITTEE ON PRIVACY AND COURT RECORDS RECOMMENDATIONS, et al., ___ So. 3d ___, 2011 Fla. LEXIS 1532 (Fla. June 30, 2011); Fla. R. Civ. P. 1.280(f); 1.310(f);1.340(e); 1.350(d); and Fla. R. Jud. Admin 2.420; 2.425 (Minimization of Sensitive Information). By these rules, the Supreme Court places responsibility squarely on counsel and pro se litigants. Accordingly, before filing information in a court record, counsel is obligated to know and comply with all privacy and screening requirements and identify good cause to file such documents.
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