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INTRODUCTION



As I scanned the room, the beauty of the pro-life and pro-choice leaders was striking. Six women, tragically unified by shooting deaths at two women’s health clinics, were talking about partial-birth abortions, also referred to as bans on certain abortion procedures.1 As their absolute and unbridgeable chasm came into clear focus so too did the depth of their relational bonds. It was mysterious. Some called it sacred. As a facilitator of the talks, I called it paradoxical unity. I’ve since renamed it civic fusion.

For years after this experience, I walked around with little red bar magnets in my pocket. In spare moments, I’d take them out and turn their positive ends toward each other to feel the combined power of their mutually insistent forces. It reminded me of the gap that existed among the pro-life and pro-choice leaders. But it also left me continuously puzzled over the binding force that had held the two groups together, even as the gap remained intact. I thought there must be a natural, physical force that would help explain the paradoxical unity of the abortion talks. With the benefit of an MIT email address (I was teaching there at the time), I wrote to magnetics professors to ask their indulgence for a brief conversation.

Dr. Alan Lightman, a physicist, novelist, and director of MIT’s writing program, generously agreed to meet with me. I explained the puzzle I was trying to solve, and he quickly suggested I was looking for the nuclear force, which holds together protons and neutrons in an atom’s nucleus.

Having studied basic chemistry, I found myself shocked that I had never questioned how protons—with positive magnetic charges—stay together in the nucleus of an atom. The answer, Dr. Lightman explained, is that when brought close enough together, a different type of force, a nuclear force, overcomes the magnetic forces that would pull it apart. Importantly, the protons retain their positive magnetic charges while bound by the nuclear force and, therefore, the potential to forcefully repel and break apart.

This seemed to be a workable metaphor for understanding not only what happened during the abortion talks but for explaining what happens during public policy mediation processes. After a few more years of thought, I named this metaphor civic fusion.

This book is my effort to describe the civic fusion theory of public policy mediation. I’ll look at what mediators aspire to do, and what we actually do, to bring together disparate groups of people to reach agreements on complicated public policy questions.

Professional mediators bring to the table negotiation and mediation skills and passion for public policy and its dynamics. But how do we guide a group that represents hundreds, thousands, and sometimes millions of people, who have deep disagreements about what should be done, who can’t solve the problem without working together, and are frustratingly stuck in place?

The field of public policy mediation began as an offshoot of urban planning in the 1970s when the Kettering Foundation funded an experiment called the Negotiated Investment Strategy (NIS). As part of the NIS project, federal, state, and local officials, with assistance from mediators, developed plans to increase the impact of community development blocks grants.2 Since then, the use of public policy mediation has expanded at both the federal and state levels and has since been applied in almost every policy area.3 State and federal agencies and institutions currently exist to educate and support government officials on its use. Practitioners are organized in nonprofit and for-profit organizations, and as solo practitioners. In courses around the world, public policy mediation cases are used to teach complex negotiations and mediation. In books and articles, academics and practitioners theorize, describe, debate, and analyze past and potential applications of public policy mediation.

Over the course of twenty-five years of mediation practice, I’ve seen unlikely partners solve complex, public problems together. I’ve sat with pro-life and pro-choice leaders, who were unified against violence committed in the name of one and meted out against the other, act together to protect born life. I’ve seen leaders of the construction crane industry demand federal regulations to protect their workers, after they worked with labor and government to build technically feasible, cost-effective rules. And I’ve seen citizens from diverse sectors of a failed city draw up a new charter for effective self-governance.

I wrote this book to share these experiences with future and current public policy mediators and to improve our methods. I want future mediators to understand just how powerful the tool of mediation can be and to strive to achieve its potential. For those of us who have already experienced the extraordinary unifying power of policy mediation, I hope to provide a way of reflecting back on those processes so that we can reproduce the best of what we do with greater frequency.

A complementary purpose of this book is to make people aware that there are alternative ways to face our political conflicts. Political disagreements are fundamental to representative democracies. Democratic governing systems provide mechanisms to contain policy conflict through debate and deliberation as citizens and leaders strive to reflect the interests and values of ever-changing societies. Today many U.S. citizens are concerned about the polarization and political gridlock that allow for festering disputes and stagnation. Bumper sticker sloganeering may simplify issues and express support for particular political positions, but it may also contribute to the polarization that makes it harder to solve complex problems.

It turns out you don’t find the devil in the details of policy conflict, you find constraints and difficult choices that require civic responsibility. If people are willing to fuse their ideas while maintaining their beliefs and values, you may also find consensus strategies for addressing complicated issues.

The Contents of the Book

The book is divided into four parts: Part I, “Civic Fusion Defined and Described”; Part II, “Civic Fusion Illustrated”; Part III, “Building the Foundation for Civic Fusion”; and Part IV, “Initiating and Sustaining Civic Fusion.”

In Part I, I construct the metaphor of civic fusion and describe how passion, power, and conflict provide the energy for it. I describe civic fusion and suggest how to increase the likelihood of helping disputants initiate, achieve, and sustain civic fusion to secure its tangible results.

In Part II, I provide background on three projects: the Chelsea charter consensus process, in which culturally diverse citizens restored effective self-governance to their morally and financially bankrupt city; the construction cranes and derricks negotiated rulemaking, a process that enabled government, labor, industry, and manufacturing interests to build cost-effective and enforceable federal regulations to protect workers on, in, and near cranes; and the abortion talks, during which pro-life and pro-choice leaders sought to expunge violent rhetoric from their debate after fatal shootings of clinic workers in Massachusetts. Later in the text, I add greater detail to the stories to illustrate abstract concepts of policy mediation and complex negotiations with concrete examples. I draw on examples from a few other past cases as well.

In Part III, I describe what it takes to build a foundation for civic fusion. Specifically, I explain how to conduct a mediator’s assessments and what we need to learn about the status quo to construct process designs that promote productive negotiations and overcome perceived obstacles to success.

In the six chapters of Part IV, I bring you to the negotiation table to see civic fusion triggered and sustained to reach actionable agreements. It includes strategies for tracking and managing negotiation dynamics of outcome-based multiparty, multi-issue negotiations and preliminary activities for facing polarization, such as developing a shared goal and procedural ground rules to clarify expectations and prevent process conflict. The additional chapters describe and illustrate how to manage human emotional and intellectual dynamics to make progress on the substantive issues to be resolved. In Chapter 9, I explain how to keep scores of substantive issues in motion among a roomful of stakeholders as they work to build agreements. Next, I describe how people shift from their hardened positions to an exploratory openness. By shedding light on assumptions that limit people’s understandings, they pass from certainty through not knowing to curiosity. In Chapter 11, we’ll consider how mutual respect and making unpleasant realities explicit contribute to fostering the civil discourse of deliberative negotiations. Chapter 12 focuses on how to institutionalize the bonds created through civic fusion during the “march to closure” as negotiators tackle their most difficult issues. In the last chapter, we’ll explore how civic fusion supports ongoing participant ownership of agreements and commitment to action.



1. During the talks, we used this dual nomenclature. Since neither side accepted the way the other framed the issue, we used both to enable the conversation to proceed.

2. Carl M. Moore, “Negotiated Investment Strategy,” National Civic Review, vol. 77, no. 4, pp. 298–314 (July 1988).

3. Lawrence E. Susskind and Sarah McKearnan, “The Evolution of Public Policy Resolution,” Journal of Architecture and Planning Research, vol. 16, no. 2 (Summer 1999).
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PART I

CIVIC FUSION DESCRIBED AND DEFINED
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CHAPTER 1
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CIVIC FUSION DESCRIBED



Introduction

The conflicts seem intractable and yet the disagreements must be resolved. Leaders and the public have a determined will to move beyond a recognizably unstable status quo. But how do tense and frustrated people, with conflicting values and interests and a history of failed efforts, reach consensus on a way forward? The answer may be civic fusion. Civic fusion is when people bond, even as they sustain deep value differences, to solve a common public problem.

As a public policy mediator, my work is to help disparate, passionate parties negotiate actionable agreements. To do so, they must draw close enough together to overcome their polarization, or in other words, achieve civic fusion. To achieve and sustain civic fusion, interested parties engage in assumption-shifting discussions that contribute to unexpected bonding. They connect across common goals all the parties share, and find mutual understanding and respect for their interests and those of others. In addition, they come to understand and accept the constraints of their complex situations. A steady stream of new understandings moves people beyond their long-held perspectives to create opportunities for productive negotiations and innovative ideas. Ultimately, the parties generate pragmatic consensus agreements even as they retain their deeply held and often opposing values and beliefs.

Public policy mediators design processes to foster productive negotiations in high-pressure situations to build uniquely crafted solutions. Seemingly intractable and potentially chaotic situations require process adaptations beyond the mere application of mediation and facilitation techniques to attempt resolution. These adaptations may include a means for moving beyond habitual patterns of communication to surface and acknowledge actual passionate differences in order to create solutions that encompass those differences rather than paper over them.

Civic fusion peaks in the moments of simultaneous connection and recognition of unbridgeable value differences. It is sustained throughout negotiations by a mutual recognition of parties’ interdependence and reciprocated understandings during discussions of difference. Many initial mediation tasks, for example, identifying a shared public goal and developing procedural ground rules, are undertaken in support of attaining civic fusion. Memory of having experienced civic fusion results in a fused group that aspires to attain it again.

Civic Fusion Defined

In the term civic fusion, civic identifies the citizens or citizen-representatives who have intimate knowledge and wisdom of the public policy conflict as a result of living it, as well as sufficient interests in play to motivate their participation and commitment to action.1 Thus, in an example we will be studying in the chapters to come, the Chelsea city charter consensus process, civic refers to the city’s residents—some of whom participated as members of a charter negotiating team; others as facilitators, attendees of public forums and community meetings, callers to a hotline, and viewers of cable television.

For a second example we will be examining—the negotiations for developing safety rules for construction cranes—members of the civic universe were the representatives of identified stakeholders and, by extension, their constituents. Even though the general public has an interest in worker protection and the safe operation of cranes, it would have little knowledge of the specific strategies for preventing cranes from toppling over or hitting power lines. Thus, for this case, “civic” refers to the citizen-representatives of crane-related stakeholders.

For the example of the abortion talks, civic fusion required only a small circle of pro-life and pro-choice leaders, who were able to take individual actions to protect the Massachusetts populace and jointly publish a consensus article in the Boston Globe.

The word “fusion” is borrowed from the process of nuclear fusion, in which positively charged protons are brought close enough together to engage nuclear forces that overcome their otherwise polarizing magnetic charges.

Think of an atom and its nucleus of protons and neutrons. The protons all have the same positive charge, which causes them to repel each other. (Figure 1.1) However, when brought close enough together, a nuclear force binds the protons and neutrons even as the protons retain their positive charge. The neutrons, lacking any magnetic charge, as well as the protons, contribute binding energy to hold the nucleus together. (Figure 1.2) Within an atom’s nucleus are both the binding and repelling forces. (Figure 1.3) Thus, should something cause the protons to move beyond the bounds of the nuclear force, the magnetic force would cause the protons to quickly fly apart.


[image: image]

Figure 1.1 Protons repelling
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Figure 1.2 Nuclear force binds protons and neutrons in the nucleus of an atom
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Figure 1.3 Repelling forces of protons remain even as nuclear force binds protons and neutrons

In this metaphor, the protons are the parties to the negotiations, for example, pro-life and pro-choice leaders. Each individual’s passionate stance is a positive charge. Efforts to move the participants close together expose the polarizing forces that repel, for example, issues such as when life begins and the right of a woman to terminate her pregnancy. One quickly perceives a seemingly insurmountable gap between the two groups and the impossibility of achieving a stable bond amidst the polarization, like trying to force together the positively charged ends of two magnets.

The mediators, who do not contribute political passion on substantive issues, are the magnetically neutral neutrons. Without a magnetic charge, they do not contribute to the polarization.

By bringing diverse, politically active people close enough together, under particular conditions, mediators help disputants to bond. Note that just as protons retain their magnetic force even while bonded, people retain their passionate beliefs within the confines of civic fusion. The women of the abortion talks, for example, never veered from their deeply held positions: pro-life women continued to view abortion as the death of an unborn child and pro-choice women continued to view as paramount the moral capacity of a woman to choose to terminate her pregnancy. They connected through their shared humaneness and abhorrence of violence and their mutual recognition and understanding, although not acceptance, of the worldviews that underpin each other’s positions.

Essential Conditions for Civic Fusion

Situations ripe for benefitting from civic fusion share certain essential conditions. Most importantly, the parties agree that the status quo is unsustainable and that none of the parties has enough power or knowledge to act unilaterally to solve the problem. Often the inertia of inaction has worsened the situation, as in our examples, Chelsea’s public monies disappeared into the coffers of the corrupt, fatal crane accidents occurred with regularity, and individuals with extremist views attacked other adults to play hero to the unborn. As a result, a will to act emerges from somewhere within the political system or universe of actors.

Another condition is that past efforts to solve the problem failed, perhaps because existing government mechanisms and institutions available for pursuing resolutions proved inadequate to address the problem. Such past efforts, even when well-intentioned, often result in increased frustrations among the involved parties to the conflict, particularly those who believed they knew of workable solutions but were unable to persuade others to accept them.

In these situations, the people living the conflict need a forum within which to surface and acknowledge their deep differences and, at the same time, jointly build an agreement that encompasses those differences.

Civic fusion enables creative thought to emerge despite deeply held conflicting viewpoints. The seeming intractability, instability, and complexity of the public dispute may contribute the intense energy needed for people to transcend their ordinary thought patterns to acknowledge the legitimacy of others’ beliefs and concerns, even as they may vehemently disagree with those pronouncements. A mediator tries to tap this energy to help people bond and at the same time, create space for jointly absorbing new information that conflicts with some of their usual assumptions about substantive issues and the intentions of other interested parties. Their newly gained understanding may enable them to create unique solutions that mutually satisfy the range of interests represented within the group.

When crane accidents accounted for the highest number of fatalities and serious injuries in the construction industry, unions and employers asked the federal Occupational Safety and Health Administration (OSHA) to revise its relevant national worker safety standards. The status quo was unsustainable. The existing standards, developed in the early 1970s, were obsolete because of changes in crane technology and work processes.

The OSHA Directorate of Construction, responsible for writing and enforcing regulations for all construction-related worker safety standards, does not and cannot have in-house expertise for all types of construction equipment. It often convenes work groups of stakeholders for advice on updating its regulations. The failure of a cranes work group established to propose solutions after four years of meetings and the continued reliance on safety standards that failed to adequately prevent accidents, created great frustration for workers and the industry. The work group’s single consensus recommendation, that OSHA initiate a formal negotiated rulemaking, reflected a recognized need for a process adapted to the seemingly insurmountable differences among conflicting interests and values of the interested parties. By the time the negotiated rulemaking committee was convened, despite their differences, the parties were energized and determined to fix the broken system under which they lived. Conditions were ripe for civic fusion.

Design to the Obstacles

A carefully designed process, rooted in the mediator’s assessment of the conflict’s substantive issues, history, dynamics, stakeholders, and constraints, provides a foundation for achieving civic fusion. The process design is as critical to civic fusion as is the physical container in which nuclear fusion may occur.


Just as MIT’s levitating donut is designed to eliminate known obstacles to nuclear fusion, public policy mediation processes are designed to account for known obstacles to civic fusion.2 The process design maps out the steps needed to reach actionable consensus agreements. Perceived barriers can be converted into unique process components.

For example, when developing a new charter for self-governance in Chelsea, the politically unengaged populace was considered a barrier to building an actionable agreement. To meet this challenge, the process included the means for engaging people where they already congregated. We held meetings at popular local venues, such as social clubs, houses of worship, community residences, and schools.

Results

As a result of civic fusion, disputants find unique solutions to old problems and often forge new long-term relationships among past foes that support and sustain implementation of the agreements reached. Broad-brush disagreements on issues give way to nuanced understandings of complexities. The result is democracy in action: well-articulated, conflicting views merged for the public good, and strong support for agreed-upon solutions.

Civic fusion enabled OSHA and industry and union leaders to reach consensus on proposed worker safety standards for construction cranes and generated a deep commitment to the implementation of those standards. Negotiators’ assumptions shifted on key issues, as did their judgments of institutions and other people’s motivations. For example, employers, who previously had engaged with OSHA only over regulatory violations, expressed new understandings of OSHA’s challenges in creating enforceable standards to protect workers. When their consensus proposal was stuck in a bureaucratic maze, many of the representative negotiators banded together to help move it forward through coordinated strategies including press conferences, meetings with government officials, and testimony at a public hearing.

Similarly, the pro-life and pro-choice women came to respect, as individuals, those who held passionate positions intolerably different from their own, because of the strength of their bonds. Seeing each other up close and personal, made it impossible to see the other as an enemy, or as an individual lacking moral character. Members of each camp did not agree with the other sides’ sense of morality, but they learned that no one was acting out of a purposeful immorality. Intense policy disagreements remained, but the demons disappeared.

Over time, each leader acted individually to achieve the group’s joint goal of reducing the risk of future violence against abortion clinic workers. Choosing to promote healing rather than anger, during the memorial on the first anniversary of the clinic shootings, Nicki Nichols Gamble, then president of Planned Parenthood of Massachusetts, expressed gratitude “for the prayers of those who agree with us and the prayers of those who disagree,” as two pro-life participants sat in the audience. Similarly, Madeline McComish, then president of Massachusetts Citizens for Life, told the Virginia-based spiritual mentor of the shooter and a proponent of justifiable homicide that he was not welcome in the state during the murder trial.

As civic fusion occurs, unexpected relationships develop and help sustain people as they journey into deeper understandings and mutual acknowledgement of opposing stances, in the effort to build and implement consensus agreements. Sometimes lifelong relationships are created. Many describe their participation as a highlight of their career because they were able to transcend petty disagreements to contribute to the common good.

The possibility of civic fusion offers a way out of the political polarization of public disputes. It takes awareness, intent, and commitment, but it can be done. The next chapters describe how public policy mediators can help to initiate and sustain civic fusion as well as how to help government and citizens reap its benefits.



1. For more information on identifying the parties that compose the civic universe for a process, see Chapter 6, “Conducting the Mediator’s Assessment.”

2. The Levitated Dipole Experiment, a joint project of the Massachusetts Institute of Technology and Columbia University, uses a donut-shaped magnet, suspended by an electromagnetic field, to cause 10-million degree-hot plasma to become more densely concentrated—an essential step in nuclear fusion, explains David L. Chandler in “Levitating magnet brings space physics to fusion,” MIT News, January 25, 2010.








CHAPTER 2

[image: image]

THE ENERGIES THAT BIND



We’ve all seen negotiations collapse. People make outrageous or humiliating demands, stiffen their resolve on principle, or miscalculate their actual power and overreach. They yell and point fingers at each other or simply walk out and refuse to return to negotiations. In such instances, the chaotic miscommunication of unbound passion, power, and conflict destroys opportunities for finding solutions when zones of possible agreement may exist. And yet, within that chaos may actually be the potential energy for achieving and sustaining civic fusion.

Productive use of the energies within passion, power, and conflict enables negotiators to engage, think, learn, contribute, civilly express interests, become cognizant of others’ concerns, generate creative solutions, and essentially, overcome polarization to become unified around achieving a common goal. The challenge is to focus those energies in service of productive, deliberative negotiations. Below we explore each energy source separately to identify its potential for chaos and creativity.

Passion

Passion is the overwhelming emotion that trumps reason. It’s a broadbrush stroke of emotion—like love, hate, or moral indignation—that simplifies all things complex and obscures doubt. It serves as a potential energy source throughout policy negotiations.

Once people have ventured into the world of passion, they fan its flames by giving credence to validating information and rejecting contrary evidence. Passion is affirming. Reason suggests the need for painful compromise.

For as long as possible, lovers will pretend not to see the irritants they will later use to rationalize their breakup. When demonstrators succeed in ridding their country of a hated leader, they will eventually wake up to the day-to-day challenges of eliminating corruption and creating jobs and opportunities for their citizens. Passion simplifies the complex until heightened conflict emerges to force a review of validating information and contrary evidence.

To experience passion feels good; the expression of passion is empowering, and the communal expression of passion is reinforcing. It is easier and feels better to express passion than to undertake the difficult work of reasoning agreement out of conflict.

Potentially chaotic and mind numbing, seething passion among negotiators can also be a great asset for the mediator. When lifted up out of the chaos and successfully harnessed, passion can fuel the civic fusion that helps move parties from a stagnant conflict configuration to the possibility of building something new.

The usual discussion of passionately polarized partisans is a heated nonexchange of ideas. Each person states and defends his or her position and offhandedly rejects what the other side says. Over time, either their disagreements escalate or they disengage out of frustration.

On the other hand, there is great energy in the passion people bring to the negotiating table when they discuss issues of central importance in their lives. It can power partisans toward sustained civic fusion—creating a connection across their differences to deeper thought and understanding of their own and their opponents’ beliefs—to innovate new solutions to their persistent disputes. Indifference, or the lack of passion, causes complex negotiations to falter because it fails to energize the emotional and intellectual activity needed to pierce habitual thought patterns that sustain a status quo.

To tap passions for productive use, the process has to allow for their expression. With the mediator providing a sense of calm in the room, parties can express some of the motivations that inform their positions. By slowing down the conversation, perhaps with gentle but prodding questions, mediators can help negotiators increase their own awareness of underlying assumptions that drive their passions and those of their polar opposites. A focus on intention and purpose, rather than on the outcome demanded, often reveals moral principles held by the parties. Sometimes these moral principles are shared but interpreted differently; sometimes they are different but can be respected or tolerated. And sometimes they are in great conflict, but can still be understood as forming the basis of another’s morality. In essence, what emerges is an unexpected shared commitment to being moral, even if the parties disagree on what is moral. In other words, when negotiators realize that the other is not choosing to be immoral but rather also seeks to live a moral life, the conflict changes and the potential for productive conversation increases. The unexpected surprise may be that none of the parties is evil.

Developing a common public goal helps focus passions toward forging a consensus agreement. An articulated shared goal legitimizes substantive differences. It helps set aside questions of who is good and who is evil through a shared understanding that the intention of all the parties is to work on behalf of the good, however they define it. The policy complexities provide opportunities for the parties to tap the energy of their passions to creative innovative solutions that respect the values, different as they may be, of all the negotiators.

The abortion dialogue was highly energized by the passion the parties brought to the table. At its highest moments, with the participants’ interactions deeply rooted in their passions, they experienced a heightened sense of connection. These bonds were strengthened by passions of love and the pain of unborn children, of women who died from botched abortions, of women forced, of women in mortal sin, of murdered young receptionists at women’s health clinics, and from a profoundly deep chasm that kept the women of either camp apart from the other. As these passions were expressed, the activists’ bonds fused. Reaching their shared goal of mutual understanding of “the other” led them to act to reduce the violent rhetoric of the abortion issue debate.

The six women who participated in the dialogue had met during televised debates, but had never learned of the legitimate, passionate, and moral basis behind the public positions of those on the other side. Passion provided the energy that sustained civic fusion over years of often painful, difficult discussions.

Unharnessed passion can lead people to negotiate against their better interests. The challenge is to channel the energy of discordant passion toward mutual progress on shared goals.

Power

Power enables a person to assert his or her will over another. Power forces the weaker to submit to the stronger. One who has absolute power over a situation has the capacity to act unilaterally rather than to negotiate. In the absence of such power, parties assert their relative power during negotiations to reach their goals. But how is relative power among negotiators determined?

Given our lack of a means for accurately measuring power in the way we use thermometers to measure temperature, we instead use the dance of negotiations to arrive at a mutually shared perception of power among negotiators. In public policy mediation, the back and forth of substantive proposals offered, rejected, revised, and refined are among the steps for determining relative power. Negotiations are completed when a mutually shared perception of power gets reflected in decisions on the substantive issues under discussion.

Power energizes negotiations. It keeps people alert and engaged as they seek to increase their own power and turn back that of others. Parties may overreach or may find it difficult to accept the limitations of their powers. Mediators often must untangle misperceptions of relative power and normalize the reality of power differentials even as they strive to provide equivalent opportunities for participation.

Every party to a public policy mediation has both actual power and perceived power. The mere fact that a negotiator’s participation and consent have been deemed necessary for reaching an actionable agreement confirms a degree of power. Actual power derives from a multitude of sources such as institutional authority, position, leadership, access to power, resources, access to information, and an ability to initiate large-scale demonstrations or campaigns.

Perceived power has two components for each negotiator. The first is the negotiator’s own perception of his or her power. The second derives from other negotiators’ perceptions of an individual’s power. Thus, the power of negotiators in the room is some combination of their actual power, self-perceived power, and their power as perceived by others.

Actual power is often recognizable by all negotiators, but to be useful, it must be effectively projected as support for particular proposals. For example, a negotiator may assert actual power by initiating a call to a member of Congress, who then causes a government negotiator to refine his previous stance on a proposal.

In negotiated rulemakings, the government agency responsible for developing and enforcing the forthcoming regulation has actual institutional power and, as a result, cannot be forced to knowingly create a rule that violates its mission or is inconsistent with its larger regulatory scheme. A statement by a government negotiator such as, “The Secretary is not willing to do that,” is an assertion of institutionally based power. When such power is projected, mediators often need to engage other parties in reality testing to help them determine their options for challenging and/or accepting such power. A mediator might ask, for example: How important is the proposal to your constituents? If a coalition could be assembled, would it be strong enough to get the attention of the Secretary? Is the alternative to the preferred option a deal breaker? If there is no consensus, what is the likelihood that your preferred option will be in the future rule? What gains for you have been tentatively agreed to that might be lost if the negotiators fail to reach consensus?


Organizations with large constituencies of consequence to elected officials assert power. For example, during negotiations to develop rules regarding a grant program to pay for mentors, tutors, and college tuition for low-income students, some of the negotiators were in frequent contact with the senator who had sponsored the legislation that created the program and guided it through Congress to passage. Their ability to describe the law’s intent and suggest possible clarifying changes in the law that favored their preferences were assertions of actual power.

In contrast, perceived power is accessible to all negotiators including those with little actual power. It is fluid and ever changing throughout a negotiation. A group of negotiators may form a coalition that increases the power of each coalition member or a person may provide information that reduces another’s perceived power. Leadership qualities and a person’s skill in generating options that link his or her interests to other negotiatiors with greater actual power may also increase perceived power. For example, in a past case, a representative of the environmental justice community successfully built her preferences into proposals that also satisfied banking and insurance interests. Her ability to effectively synthesize divergent opinions into mutually agreeable solutions helped her satisfy her constituents’ concerns, and at the same time, increased her power in the eyes of other negotiators.

Power dynamics are affected by a consensus decision rule, transparency, and equivalent opportunities to participate that are provided in public policy mediation processes.

A consensus decision rule enhances deliberations because it requires all parties to listen and be responsive to each other. It requires everyone to express their interests and concerns, and challenges the team of negotiators to develop options to satisfy those concerns and integrate identified interests into a complex whole.

In contrast, with a simple majority decision rule, as much as 49 percent of participating parties may not have their interests met. Over time, if the same people and groups find themselves in the minority, they are likely to disengage after concluding that the forum does not provide adequate opportunities to satisfy their concerns.

With a consensus decision rule, each negotiator must listen carefully and work hard to understand the interests and concerns of the others because all must ultimately participate in the consensus. Dissent on a proposal effectively vetoes that proposal and triggers additional deliberation until a consensus emerges. A consensus rule stimulates lively deliberations and diffuses power among all the negotiators.

The consensus decision rule may appear to significantly reduce power differentials among the participating parties, but in actuality it simply reflects the conditions that make unilateral action ineffective and require coordinated action among all the parties to change the status quo.

Transparency enables access to information and protects against backroom deal making. Essentially, by ensuring access to information, transparency increases the power of the parties without resources to obtain or generate critical information, and it reduces the power of those who would seek or expect to gain from creating confusion and/or sweetheart deals.

Negotiators may request documents, reports, expert presentations, and any other means available to enable them to make informed choices. With multiple representatives from each stakeholder group, biases in the information provided are usually uncovered. If an issue is too complex to be effectively explained by negotiators, an outside expert or panel of experts is convened to educate the group on the issues. No one is ever asked or expected to consent to something he or she does not fully understand.

Attempts to increase one’s power by obfuscating issues usually cannot withstand the effects of transparency. Inconsistent claims, biased information, and deception seldom survive a thorough review by stakeholder experts and the public. A few questions from other negotiators or the mediator can clarify confusions, thereby reducing the perceived power of the party effectuating such a strategy. Finally, transparency also helps people know what to expect from the process and ensures the parties they are building an agreement, and not acting merely as window dressing for preordained decisions.

With equivalent opportunities to participate during meetings, every negotiator may voice opinions and concerns, offer ideas, generate proposals, respond to others, consent or dissent, request caucuses, and otherwise engage in deliberative discussions. As participants indicate a readiness to speak, the mediator works to ensure that each is recognized and can speak without being interrupted. The use of a consensus decision rule and the goal of reaching an actionable agreement require active participation. Although this does not suggest that all negotiators get an equal amount of airtime during meetings—some people think out loud while others listen carefully before offering persuasive comments—if a party seems disengaged from the process, the mediator may check in with that party to ensure their interests and concerns get integrated into the eventual agreement.

Through participants’ active engagement in substantive negotiations, power differentials are clarified and reflected in the details of emerging agreements. Negotiations provide the forum to test the limits of one’s power and to assess the power of other negotiators. This dance provides energy for sustained negotiations.

Assertions of power in negotiations, if accepted among the negotiators, can ease the way toward agreements, and, if rejected, can lead to increased conflict during negotiations. Much of the time spent in negotiations is focused on clarifying issues, generating and refining proposals that are acceptable to all, and wordsmithing agreements. However, power is usually lurking below the surface ready to be wielded if necessary. It is a key force in play when people seek to assert their will over others to get what they and their constituents want.

Power dynamics can also contribute to chaotic miscommunication. Some negotiators decry assertions of power amid false expectations of power balances. Disregard for power differentials, combined with passionately held positions, have the potential to derail negotiations. For some, the acknowledgement of weakness may cause an insufferable humiliation. Such conditions may cause negotiators to reject agreements that significantly satisfy many of their interests even when such agreements promise more than can be gained in any other forum. The challenge is to help parties clarify actual and perceived power while sustaining the self-respect of all parties—especially the weaker and those who overestimate their power. In policy negotiations, an agreement that does not reflect the external power dynamics among the parties is not likely to survive critical constituent review.

A mediator tracks for power and senses it almost like an electrical buzz in the room. In most instances, it is subtly asserted but its impact on a developing consensus is palpable. Assertions of power and defending against power create energy among the parties. This becomes another energy source to tap in furthering sustained civic fusion.

Conflict

Conflict in the public policy arena is a clash of wills. People and groups line up on various sides of an issue and employ strategies and assert power to further their interests. Passionate conflict on issues is a hallmark of democracy, which is designed to provide opportunities to further political stances through multiple governance structures without resorting to violence.

With violence at bay, conflict helps to clarify issues and energizes its passionate antagonists. When no party can unilaterally assert its will over government, interested stakeholders, and the public, negotiations offer a forum for reaching agreements that satisfy the range of their wills. Conflicts bring focus to the set of issues that creates a context and motivation for negotiations.

In complex negotiations, mediators typically find three modes of conflict: positional and interest-based conflicts, conflicts of values, and conflicts of confusion.

Positional and interest-based conflicts are the substantive disagreements that require innovative solutions, difficult decisions, or compromise. For example, in Chelsea, the term length for city councilors elected citywide was a positional and interest-based conflict. Some citizens supported four-year terms to encourage long-range municipal planning, and others preferred two-year terms to avoid power imbalances with councilors elected by district, who were to be elected to two-year terms. Their positions were in conflict—two- and four-year terms—as were their interests—long-range planning and the avoidance of power struggles. In this case, resolution occurred when the negotiators learned the community feared the effects of power imbalances among city councilors more than it desired long term planning.

Conflicts of values are those disagreements rooted in differing worldviews and perspectives of right and wrong. An illustrative example comes from negotiations among fishermen and conservationists concerning endangered and protected species of whales and dolphins. The conservationists valued protecting endangered marine mammals. Some of the fishermen, on the other hand, stated outright that they did not care if mammals were killed as they fished; they valued their ability to safely deliver fish from the ocean to the public. Values are not negotiable. Mediators’ efforts focus on helping negotiators explain their values and understand that the values of those with whom they disagree emanate from a different sense of right and wrong. The parties then work to develop acceptable, substantive options that reflect or contain their differing values within the complexity of negotiating scores of issues. Thus, in the above example, the parties created solutions whereby fishermen could safely and profitably fish and also effectively avoid mammals. The conflict of values remained unresolved.

A third type of conflict intrinsic to public disputes is conflicts of confusion. In this situation, discussion yields an alignment of interests and no actual dispute. Often people argue over an issue before they understand what others actually want. This form of conflict includes those in which the interests behind a position reveal a means for completely satisfying the disputing parties, but also include broader conflicts.

A famous story of two sisters fighting over an orange illustrates a conflict of confusion in which discussion yields the means for full satisfaction: One sister wanted to eat the fruit, and the other needed the rind to bake a cake. Their original dispute, where each demanded the whole orange, gave way after they successfully exchanged information regarding their interests.

A second example of a conflict of confusion is two men arguing vehemently over whether or not construction cranes must be fixed in place when working from ships, barges, or other floatation devices when operating in marine environments. The man who demanded cranes be tied down described an accident in which a crane fell from a barge and killed his friend. The other man used cranes to move heavy materials on aircraft carriers. After some discussion the mediator clarified their shared interest of preventing cranes from falling into the waters and highlighted an additional interest of transporting materials on a ship. In this example, the conflict of confusion stemmed from firm positions that obscured aligned and supplementary interests.


Beyond the confusion in complex policy negotiations, parties often find a convergence of interests. By peeling away layers of confusion surrounding broad issues, areas of agreement and differences in values as well as actual interest-based conflicts of more limited subissues come into focus.

Passion, power, and conflict all have the potential to cause the chaotic miscommunication that can derail negotiations, but they also carry the potential energy to sustain civic fusion for the productive negotiation toward an actionable agreement. Negotiations can and sometimes do give way to chaos, but they can be bound up again. Mediation is not brain surgery—there are margins of error, though they vary from case to case. In the next chapters, we’ll discuss how close to chaos the cranes negotiations were in Las Vegas and sabotage efforts in Chelsea—and the strategies that got negotiations back on track.
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PART II

INTRODUCTION TO THE PROJECT NARRATIVES
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Introduction

The next three chapters tell the stories of three of my past projects: the Chelsea charter consensus project, the cranes and derricks negotiated rulemaking, and the abortion talks.

The following project narratives include the background, process components, substantive issues, and dynamics of each case.

Each project illustrates elements of the civic fusion process. Each describes the mediator’s assessment and the process design, which we examine in detail in Chapters 6 and 7. They also touch on the concepts of Part IV, which focuses on the dynamics of managing complex negotiations. We’ll draw on these cases later in the text to illustrate mediation and negotiation practices. The stories here should give you enough background to understand the details later.

The range of these stories is meant to illustrate the variety of public disputes and the need to design and tailor processes to account for each one’s particular characteristics. There is no cookie cutter process. Of the cases described here, one was citywide, another statewide, and the third nationwide.

One process convened citizens, another representative stakeholders, and the third, activists. The Chelsea and the crane projects were more typical of public policy mediation whereas the abortion talks were a dialogue-mediation hybrid.

The consensus products of the first two cases became laws, and the third was published as a newspaper article. Outreach and consultation for each were completely different: Chelsea included innovative process mechanisms designed and managed by the mediation team, the crane representatives independently communicated with their constituents, and the pro-life and pro-choice participants informed their boards only on a need-to-know basis.

Included in each story are detailed descriptions of negotiations of a few issues to provide a sense of getting beyond long-held perspectives to embrace the complexity of issues. For some readers, the technical information may seem irrelevant and such readers may choose to skim some of those discussions.

The abortion talks stand apart from what many may consider to be a usual public policy mediation case. However, I include it because as a hybrid, it included a mediation component—six months to jointly draft a consensus article. The assessment it required offers lessons for starting a case without a defined goal or an initiating agency or organization. In addition, the abortion talks offer a magnified view, and therefore, an opportunity to reflect on the earliest stages of bringing disparate parties together, that is, facing polarization and initiating civic fusion.

It’s important to note that I was not consciously working to achieve civic fusion as I mediated these cases. I understood my practice to be to assist diverse groups to reach actionable agreements that address complex policy disputes. I only came to the concept of civic fusion upon reflection on these cases. Although I had sometimes perceived a growing unity among people with unbridgeable differences, I hadn’t put a name to it.

I’ve thought about and analyzed these projects for years. Many of my initial ideas failed when I tried to apply them to the cases as post hoc reflection. Because I live in the world of practice, I had ready tests for theories and ideas. Finally, I came upon the metaphor of civic fusion, which helps me understand what it takes to bring people from polarized positions close enough together to bond across the complexity of their situations to create something new.

As a practitioner, I’ve found that ideas illustrated through stories are easiest for me to integrate for improved mediation practice. For mediators, I hope these stories resonate with you and can help you reflect on your own mediation experiences. For people who are or were engaged in complex policy disputes, I hope these narratives help you recognize and better understand the dynamics of your situations. And for people concerned about the current state of politics, I hope these stories give you the hope and awareness that tools exist to take us beyond polarization.












CHAPTER 3
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THE CHELSEA CHARTER CONSENSUS PROCESS



A diverse city of 28,000 residents located on Boston’s northern border, Chelsea has been an immigrant city since the beginning of the twentieth century. During the late 1980s and early 1990s, City Hall was run by a clique of corrupt officials. To access public services, one needed to know the right people. Hiring practices hinged on a system of patronage, rather than on skill or expertise. Some policemen served as bagmen for the mobsters who ran illegal gambling clubs. Chelsea’s government officials had become so autonomous that they were no longer responsive to the public they were repeatedly elected to serve. As a result, many Chelseans felt shut out of local government and lost faith in the city’s ability to govern itself.

During this period, Chelsea was racked by fiscal mismanagement. Soon after a multi-million dollar state bailout, local officials couldn’t make payroll and requested additional aid. When the mayor could not account for state funds provided to the city, state officials decided they’d had enough. Chelsea lost its right to self-govern, as the city was placed under state receivership.

The receivership legislation gave the state absolute authority over the city, suspended the authorities of the locally elected government, and called for the governor to appoint a receiver.

After a few years in receivership, the city started to recover. Some corrupt former city officials were put in prison, while others cooperated with federal authorities. New department heads assumed positions throughout City Hall, the gambling and strip clubs were shuttered, roads were paved, and the new police chief led his force to protect all of Chelsea’s citizens. The receiver, Lewis “Harry” Spence, and his predecessor, James Carlin, had successfully stopped the hemorrhaging of the city’s finances and stemmed the chaos of governance by a corrupt few.

It was time to think about creating a new, post-receivership, municipal governance structure that would bring stability and opportunity to the people of Chelsea.

Need for a Governing Structure

A critical element of the receiver’s mission was to recommend to the governor a new form of government to replace Chelsea’s 1903 city charter. This charter had been revised by hundreds of Special Acts of the Massachusetts state legislature, which, all combined, blurred the lines of authority and accountability of the mayor, the board of aldermen, the school committee, and the city’s boards and commissions.

Although the receiver had the authority to draft the charter on his own, he believed that if the new government was to succeed, its structure had to be created by the people who would be governed under it. He saw the need for a new charter as an opportunity to increase citizen capacity for self-governance.

After my initial conversation with Harry Spence, I understood that to succeed, the charter process would have to accommodate the particular challenges posed by Chelsea’s past. It would need to educate and motivate participation by old-time Chelsea residents, who were either politically disengaged or desensitized to corrupt practices, as well as immigrants with no history of democracy. The process would have to overcome a profound mistrust of outsiders, reach deep into a disenfranchised community, and confront the suspicions and frustrations spawned by past city administrations.

To prepare what became our successful bid for the project, I invited Roberta Miller, an expert in identifying and building local associational networks, to team with me. Central to our proposal was a comprehensive consensus process that would go to the people of Chelsea in the places they typically gathered to ask about their ideas and concerns for their new government. This input would be integrated into the new city charter. Roberta was primarily responsible for the outreach and consultation elements of the process, and I served as mediator.

The Mediator’s Assessment

Interviews

At the start of the Chelsea process, I interviewed formal and informal leaders of the city. I met with elected leaders and members of the municipal boards and commissions, with the heads of the chamber of commerce and the Latin American Cultural Association, and even with the city Santa Claus, an Irish-American fellow who was president of the Polish War Veterans Club.

My initial interviews were with people culled from a conversation with Harry and his chief of staff, Steve McGoldrick. I found the rest by asking early interviewees to suggest others with whom I should speak. Among those recommended, certain names were repeated—they were the people with whom I knew I really needed to speak. After more than forty conversations, I developed a sense of the place called Chelsea along with an understanding of how to approach its citizens and how to assist them to construct a new city charter.

From the six weeks I spent speaking with people, I developed reference points that helped me make sense of the city. I learned why and how they thought Chelsea wound up in receivership. I came to understand many of the varied perspectives and assumptions that people were likely to bring to the community discussions, as well as what they thought a new government should do, what ideals they held for government, and where they thought the previous ones fell short.

Many interviewees believed that fiscal mismanagement led the state to suspend Chelsea’s local democracy while others believed that the state took it over so that MassPort, the state port and aviation authority, could site an airport-employee parking lot in the city, which is adjacent to the airport in East Boston. Almost all called for fiscal responsibility as a crucial element of the new government, and many insisted that services be provided uniformly throughout the city. I learned that some people couldn’t wait for the state receivership to end and others loved the receiver and hoped he would never leave.

I also learned that the people of Chelsea were suspicious of outsiders, as well as the receiver’s decision to “give” them the authority to write their charter and the charter process itself. In addition, the community was skeptical of its own ability to work together to cause positive change. During the community leader interviews, many individuals spoke of the culture of the “stupid kid from Chelsea,” which meant that no one should expect very much from them.

The interviewees also recommended individuals to serve as community meeting facilitators and citizen representatives to draft the charter. Many reminded me that the facilitators and charter drafters needed to be moral people highly respected by others. Chelseans had to trust that what they said would be accurately conveyed to and integrated by the charter preparation team.

Identifying the Charter Drafters

After the interviews, a round of community meetings, and a public forum, I faced the challenge of deciding who from Chelsea would serve on the committee that would negotiate the substance of the charter. From the first phase of the charter process, I had compiled a list of seventy individuals recommended by their peers.

Harry, Steve, and I decided to call the group of negotiators the charter preparation team to indicate that it would prepare the charter on behalf of Chelseans. We purposely used the term team to indicate a group with a common purpose rather than the sometimes cumbersome workings of a committee.


The question was how to get from seventy names to approximately twenty charter preparation team members to have a large enough team to be representative of all segments of the city yet small enough for deliberative conversations. The team had to be composed of people who were not considered morally compromised and assembled in a way that would not trigger the city’s deep-seated skepticism. Knowing that this was a critical juncture in the process, but not sure of what to do, I called friends and colleagues for advice, including Howard S. Bellman, a trusted colleague and mentor. He said, “If it’s too hard to choose twenty people, maybe it’s easier to choose three.” His suggestion, which I implemented, was to choose three people from the community, who would then choose the twenty team members. Based on suggestions from the receiver and his chief of staff, the selection committee was formed of Pastor Idalmis Garcia of the Mount Bellingham United Methodist Church; Stephen Quigly, editor of the Chelsea Record; and Susan Clark, founder and director of Choice Through Education, an alternative high school for at-risk teens. All were deeply respected citywide for their efforts and commitments to improve life in Chelsea.

At our first meeting, Idalmis, Steve, Sue, and I established criteria for selecting the team members. We decided that team members should be people who could think broadly enough to construct the best form of government for Chelsea instead of operating from a narrow agenda that benefited only those closest to them. Team members would need to be able to learn the mechanics of municipal government and to negotiate in good faith to build consensus agreements. And the group, as a whole, would need to reflect Chelsea’s unique tapestry of people from different countries, ethnicities, experiences, and values.

We created a worksheet with twenty-four slots and filled eighteen of them from the list of seventy, based on our established criteria. As a result of my conversations with elected officials, we held three slots for sitting aldermen and one for a school committee member. Because the charter would eventually be subjected to a special election, we needed to include people who ran successful campaigns in pre-receivership days but not too many to make the people of Chelsea reject the charter because of fears that it would bring a return to old ways. In addition, one seat was reserved for the receiver’s appointee and another for a state government official with charter and local government expertise.

Steve Quigley had the list of proposed charter preparation team members published in the Chelsea Record in an article that explained the charter process, the task of the charter preparation team, the process for selecting team members, and a request for Chelsea residents to nominate additional members to the team if they did not feel represented by any of the members proposed. Residents phoned in about fifteen additional nominees. The selection committee met again to consider these nominations and to add members to the team. We published the revised list and again asked for additional nominees from people who felt their interests were not yet represented. After a third round and no calls to the charter hotline, we finalized membership of the charter preparation team.
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Figure 3.1 The Chelsea Charter Consensus Process Map


Deliberative Negotiations

The Preliminary Meeting

At the first meeting of the charter preparation team, with the help of the process map (Figure 3.1), I described the overall process, including the assessment interviews and the outreach activities that had already been completed. I also explained how the people present had come to be team members. We talked about their expectations of negotiating elements of the charter and clarified the steps for formalizing the charter as state law if they succeeded in reaching consensus.

A critical step in initiating civic fusion at the first meeting was an exercise in which team members added their names and significant Chelsea events to a time line of historic events that already included visits by George Washington and Abraham Lincoln, as well as two devastating fires that had burned through large parts of the city. Some used the dates they moved to Chelsea or were elected to office or started a job in town, but most put the dates their families immigrated to Chelsea. People began talking about their experiences of moving to Chelsea from faraway places and needing to learn a new language and a new culture, and how to find their way through an unknown and confusing system. As old timers recognized their family stories in those of Chelsea’s newest residents, intimate connections began to replace the walls of difference among them. The diverse group of individuals that comprised the charter preparation team had begun to bond.

The preliminary meeting was also designed to educate the team about elements of city charters and to clarify procedural issues. Mark Morse, the professional charter drafter hired by the receiver’s office after the Aldermanic Subcommittee on Governance selected him from among three candidates, provided a brief training on the mechanics of governance. He discussed the different forms of government from which the team could choose, for example, mayor/council with a strong mayor or weak mayor, or council/manager. He explained the required components of a city charter, including the elements required by the state for every charter. He then explained aspects of Chelsea’s existing charter, which had been written and adopted after the fire of 1903, when the city’s future depended on negotiations with insurance companies, and how the Special Acts of the state legislature that amended the charter resulted in confusion concerning the authorities and responsibilities among the different branches of the city government.

Next, we turned our attention to how the team would function by creating procedural ground rules to govern the deliberations. As they eventually would do with charter issues, the team members negotiated each element of the ground rules until they reached consensus on the complete document. They started with a mission statement and later addressed several other questions, including: What are the roles of the participants? What is the role of the mediator? How will we record meeting minutes and agreements? How will we deal with the media? What is the decision-making rule? Are we going to operate by consensus? (See Appendix C for the Charter Preparation Team’s ground rules.)

After the team reached consensus on its ground rules, members talked about the information they would need to educate themselves about city charters. They asked for written publications, panels of experts, and visits to other municipalities to learn how other governments functioned.

Finally, during our logistics discussion concerning our schedule of meetings, I proposed team meetings every other week and work group meetings in the off weeks. I suggested that work groups could meet to develop proposals for the team to consider. However, the first time I asked for volunteers for a work group meeting, everyone volunteered. In retrospect, that everyone wanted to be at every meeting is not surprising given the level of suspicion and limited trust that was typical in Chelsea at that time. We wound up meeting weekly.

Months of Meetings

From January through May, the team met every Tuesday evening for three hours in the basement of the Chelsea Public Library. I prepared and distributed agendas in advance of the meetings and drafted summaries after each meeting for review and approval by the team. At each meeting, the citizen negotiators discussed a host of charter-related issues. The professional charter drafter translated the team’s decisions into formal charter language, which they reviewed and revised at subsequent meetings. The general public was invited to attend, and sometimes Chelseans came to the meetings with suggestions and proposals.


The charter preparation team negotiated and reached consensus on all charter issues. This group of laypeople reviewed, revised, and approved every word of the charter, which covered issues including division of powers; legislative composition; school committee; city manager (appointment, qualifications, administrative powers and duties, and compensation); financial procedures (including annual budget policy, capital improvements program, and long-term financial forecast); and citizen participation mechanisms.

The typical progression of a deliberative consensus process is that team members initiate discussions in which various ideas get raised, and those that gain some traction are vetted, revised, and refined. As an emerging sense of agreement among the team comes into focus, people around the table nod their heads in agreement as others articulate support for the idea in their own words. Some individuals, who previously expressed concerns about an issue or proposal, settle back into their seats as their concerns are addressed. After noticing these indicators of consensus, to test whether or not we have an “agreement in concept,” I may say something like, “If I hear you all correctly, it sounds as though you all support_________. Is that correct?” For the Chelsea charter process, after the team reached such agreements, we would ask Mark to draft text for the team’s review. The draft text was distributed prior to the next meeting, during which it was reviewed and revised. (For more on managing substantive issues, see Chapter 9.)

Ongoing Education

To educate the charter preparation team and the general public, we held a televised meeting of an assembled panel of current and former elected officials from other cities with various governance structures. Charles Royer, then director of the Institute of Politics of Harvard University’s John F. Kennedy School of Government and a three-term mayor of Seattle, Washington, moderated the panel. The panelists were Roberta Miller, my partner on this project who was also a former Watertown city councilor (council/manager), Edmund Tarallo, at-large Waltham city councilor (mayor/council) and Marilyn Contreas, the local government specialist of the Massachusetts Executive Office of Community Development.


We presented the panel with the subject of privatizing trash collection, a question Chelsea was considering at the time. The panelists explained how the issue would wind through the decision-making process in their communities based on the form of government they had. Team members asked questions and wrestled with the slight differences among government frameworks to get a good understanding of their choices for Chelsea. This televised panel went a long way in educating the charter preparation team members and Chelsea citizens.

It also had the unexpected effect of raising the status of the charter preparation team among Chelsea residents. Team members were impressively poised as they posed questions to the panel. They took the issues very seriously and expressed the weight of their responsibility. As a result, the team’s stature rose in the eyes of the community. A buzz within the community—people were talking about the charter process in and out of City Hall—suggested a growing belief that Chelsea residents might actually be able to build a charter to govern themselves for the next 100 years.

Bumps on the Road to Success

Because the first meeting of the charter preparation team left me feeling hopeful and energized, I intended with the second meeting to score an early victory to create momentum and encouragement for slogging through six months of weekly meetings. The first item on the agenda was the preamble. I thought it would be a good place to start because it’s typically a broad, flowery overview of the ideals of good governance. I expected the conversation to move in the direction of unifying, over-arching goals for Chelsea’s future.

I thought the team members would read the distributed preambles from other city charters and constitutions, discuss elements of good government, write up comments on flipcharts, wordsmith a bit, ask Mark to turn it into “charter language,” wordsmith a bit more, and quickly reach a consensus agreement on the charter preamble. I thought we’d spend about an hour on it at the next meeting, after which I expected to hear cries of “Wow! We already finished a section of the charter!” It seemed like a good plan.


To begin the discussions, charter preparation team members reviewed the preambles from town charters, as well as the Massachusetts and the U.S. Constitutions. To my surprise, after only a few minutes the team was engaged in a passionate discussion about whether or not God should be mentioned in the preamble. It became a major point of contention. One member insisted that God be mentioned in the charter, and another opposed such proposals on behalf of atheists residing in Chelsea. All agreed that the preamble should be unifying; they disagreed on whether including God would be divisive.

After going round and round, I cut off the discussion and passed onto another issue because spiraling around a decision to include or exclude God clearly was going nowhere near resolution. I was disappointed that what I had assumed would be an early victory to build momentum turned into a mess.

Before the next meeting, I met separately with the two women most engaged in the dispute because I thought that if they could develop language that both could live with, it was likely to be acceptable to everyone else. Eventually, Helen, the religious woman, offered language that Nadine, the presumptive representative of Chelsea atheists, accepted. I took the proposal to the next meeting confident it would be adopted.

When we got to the preamble issue listed on the agenda, I introduced the proposed text and asked for questions and comment. Although Helen had proposed the language, she rejected it!

I was shocked. I called for a ten-minute break during the meeting to give myself time to regain my composure, whereupon I began to realize the constraints of my theory in practice. Although I still believed that the people around the table had the best knowledge for creating Chelsea’s charter, and I still believed that they had to do it for themselves, I had assumed too great an understanding of good faith negotiations. In retrospect, my mistake was returning to the preamble so soon. I should have waited until the team had gained more experience successfully negotiating agreements on other issues.

After the meeting, I talked with Helen and explained that she had just rejected the very language she had proposed and which, in the spirit of progress and compromise, Nadine had accepted. I suggested that this violated basic norms of negotiation. She said she understood, but continued to reject her own proposal because it didn’t directly mention God.

I tabled the issue and moved on to other topics. I decided not to address the preamble for a number of meetings because it had begun to negatively impact our momentum. Months later, we considered preamble language similar to the “Great Legislator” of the Massachusetts Constitution, which can mean different things to different readers, but the team settled on confronting the issue head on, with the phrase, “under God with religious freedom.”

To Have a Mayor or Not to Have a Mayor

At a later meeting, Marilyn Portnoy, a sitting alderwoman, proposed a mayoral form of government. The team responded with a resounding no! She then suggested a ceremonial mayor. She claimed it would be important to Chelseans to have “one of their own” to cut ribbons at new developments, inaugurate new fire trucks, lead cheers for the high school football team, and wish the graduates good luck. Team members expressed fears that anyone with the title of mayor would seek to grab power.

Surprisingly, Marilyn, referred to around town as the Fighting Lady, listened to the discussion of the team members. They gave due respect to her proposal but ultimately rejected it. It was quite extraordinary. The team actually employed deliberative decision making with the Fighting Lady. They had learned a way to discuss a passionate issue on which people held differing viewpoints, weighed the advantages and disadvantages of a set of options, and with respect and comity, had chosen from among their possibilities. It looked an awful lot like a functional democracy. Marilyn seemed to realize that her usual ramrod strategies would not intimidate a team of responsible citizens fused to create and protect self-governance in Chelsea.


School Committee by District or At Large

The most contentious issue was the composition of the school committee. Some team members strongly supported a school committee elected by district whereas others supported a school committee elected citywide, or at large. At the time of the Chelsea charter process, almost no members of the school committee actually had children in the school system.

The team members all wanted more parents with children in the schools to serve on the school committee, but they disagreed over how to accomplish it. Those supporting the school committee members elected by district believed it would be easier for parents of school-aged children and minority candidates to get elected if they had to campaign only in their neighborhoods rather than throughout the city. Others thought that at-large would be easier because to win the sixth and seventh slots, a candidate would need fewer votes overall.

This issue was passionately discussed and tabled at many meetings as team members tried to convince others to adopt their preferred option. More than a few people swayed back and forth between the two choices.

During a meeting with the receiver on unrelated issues, Harry told me that he supported a school committee elected by district. I reminded him that his representative on the charter preparation team had made that case on his behalf. In indicating his commitment to the people of Chelsea, he agreed that letting the team struggle to make its decision would ultimately increase the city’s capacity for self-governance.

Because the team could not reach a consensus, after many hours of passionate discussion over multiple meetings, the issue was put to a vote in accordance with its ground rules.1 Ultimately, by a vote of 80 percent, the team settled on a school committee elected at large. Still, according to the team’s ground rules, final consensus on the charter would require the unanimous support of all charter preparation team members.

Confounding Political Attacks

As Chelsea residents increasingly came to believe in the legitimacy and potential of the Chelsea charter process, there were some who feared a loss of their own political power as a result of a new charter and an engaged citizenry. In particular, because the charter preparation team was leaning toward consensus on a council-manager form of government with no mayor, individuals in Chelsea who hoped to be mayor desperately tried to delegitimize the process. They were politically savvy enough to know that they could not publicly say they wanted a mayoral form of government. Instead, they tried to exploit the city’s old tendencies toward distrust of outsiders for fear of being deceived. In one instance early in the process, during a televised board of aldermen’s meeting,2 an alderman reported that he had been to the State House and had seen people printing Chelsea’s new charter. As he had expected, he informed his audience, the Chelsea charter process was a sham; it was window dressing to create political cover for decisions already made. His comments were published in the local paper and resonated throughout Chelsea.

To protect the legitimacy of the process against this particular attack, the charter preparation team, which had emerged as a respected, cohesive group by this time, selected five of its members to go to the next aldermen’s meeting. They chose not to respond directly to the alderman’s comments, but instead made statements regarding who they were, their roles on the charter team, the issues they were tackling, which issues they felt most strongly about, and how some had been resolved. Five people telling their credible charter stories effectively defused the alderman’s impact. The responses to the attack against the process indicated that skepticism among team members was waning and that new norms of coordinated action on behalf of the city were taking root.

Another attack came just prior to the public circulation of the draft charter. At another televised aldermen’s meeting, the Fighting Lady announced that she had received a copy of the charter in her mailbox, and it was dated almost two years prior to the start of the Chelsea charter process. “This proves,” she said, “that it’s a done deal.” Her comments underscored everything she’d said from the beginning about the team’s work: “This is all a joke. The state has something that they want, and that’s what we’re going to get.”

The “mailbox charter” in the Fighting Lady’s hand was actually a charter commissioned by the first receiver. Harry, his successor, and the Aldermanic Subcommittee on Governance, which the recipient of the mailbox charter had served on, had rejected it because it was written without public involvement. She had seen that charter two years before. It’s possible that she forgot, or that the person who “dropped the charter in her mailbox” intended to set her up. In any case, her comments were quoted in the next day’s edition of the Chelsea Record, under the headline, “Charter Is a Done Deal.”

Once again, we all kicked into gear. I immediately wrote a letter to the charter preparation team members, explaining that the “mailbox charter” was a two-year-old draft already rejected by the receiver and the aldermen. Two days later, at its next meeting, the team developed its response strategies. They revised a letter to the editor of the local paper that I had drafted for their review, and they decided to send it with all of their signatures. They wrote a press release and a letter to the board of Aldermen. Team members went on cable TV and explained the differences between the draft charter they were working on and the mailbox version. The same five team members made statements at another board of aldermen’s meeting. Behind the scenes, people tried to get the Fighting Lady to make a public apology. Although she didn’t apologize, she made reference to her error at the next aldermen’s meeting.

A third attack, which came very close to sinking the entire charter process, appeared without warning in the Boston Globe. The newspaper reported that, according to an almost-final version of the charter, Chelsea would have a fifteen-member city council.


The team had never even entertained that number. They had talked about seven and thirteen councilors, and every odd number in-between, but they never considered fifteen. And yet, on the front page of the Metro section of the Boston Globe, the headline screamed, “Fifteen Member Council for Chelsea.” The paper quoted an unnamed source in the receiver’s office.

At the next team meeting, many members themselves questioned the integrity of the process. I came to the meeting with a memo confirming Harry’s intentions. A section of it read,


I have received assurances that there is no “predisposed charter.” The Receiver expressed to me his continuing confidence in this process. He believes that the charter you develop will accurately represent the wishes of the community and thus, is likely to be supported by the voters in a special election.



Midway through that meeting, after selecting three spokespersons to interact with the media on their behalf, team members were reassured of the legitimacy of the process and were able to turn their attention back to technical charter issues.

Eventually, we were able to get another article published in the Globe correcting the previous misstatement. Unfortunately, it was buried deep in the Metro section, but it was something we could distribute to the team and others.

In response to each attack, we had to quickly prepare and distribute information to the community. Steve helped expedite the information flow, and the city attorney provided legal opinions, as needed. The most powerful impacts resulted when local residents stood up to defend the process. The charter preparation team became a powerful, almost elite, force in the community. Even those opposed to the process dared not attack the team’s credibility.

Outreach and Consultation

Given the unique circumstances of the city’s situation, the Chelsea charter process included specifically tailored mechanisms for outreach and consultation. A city charter was the tangible product of the process and its complementary goal was an educated citizenry primed for self-governance. The status quo maintained a disengaged public that was highly skeptical of outsiders.

In response, the charter process provided numerous entry points for both passive and active participation. Roberta and I determined to take the process to the people of Chelsea in the places they typically gathered rather than to schedule charter meetings and wait for people to show up. To overcome the distrust of outsiders, we trained local people to facilitate meetings at social clubs and organizations.

The charter preparation team integrated the ideas, opinions, and concerns generated at the community meetings into their discussions and decisions.

In addition to the community meetings, the outreach and consultation components of the Chelsea charter process included public forums, educational newsletters sent to each household in Chelsea, call-in cable television shows, and two-way information via a charter telephone hotline.

Community Meetings All Over the City

The charter process included two rounds of community meetings: the first to discuss goals for the new charter and the second to review key elements of the draft consensus charter developed by the charter preparation team.

Local facilitators ran community meetings all over the city. The meetings were held at social clubs, houses of worship, and even peoples’ homes—wherever a sufficient number of people could be brought together. They were held at places such as the Latin American Cultural Association, Historical Commission, Golden Age Club, Rotary Club, 14 Bloomingdale St. Elderly Housing development, Admiral’s Hill Condominium Association, Kiwanis Club, Parent-Teacher Organization, Choice through Education, Hispanic Commission, City Hall (for city employees), and Chelsea High School. In place of community meetings among the Cambodian residents, a trusted person translated summary charter documents and discussed them with families in their homes. We were told that the community meetings were to these residents too reminiscent of forced participation at meetings of the Khmer Rouge that included executions of intellectuals.

Practically all the organizations in Chelsea had monthly meetings, which were listed in the local paper. Roberta contacted people from these organizations to ask if we could have one hour of their monthly meeting time to discuss the charter with their members. Many complied. Later, people called the charter hotline to ask for facilitators to come to meetings they wanted to arrange.

The key element of the community meetings was that we engage people on their terms and in their natural locations. In all, more than forty-five community meetings were held. Combined, they helped to connect the existing subcommunities of the city into a unified, municipal populace.

The facilitators were responsible for filling out feedback sheets after each meeting, which contained the thoughts, ideas, and opinions that they had heard and recorded on flipcharts during the meeting. The facilitators were paid when they returned a feedback sheet after a scheduled meeting.

The community meetings followed the formats that Roberta and I had designed. Roberta trained the facilitators and collected their feedback sheets. I synthesized the ideas and information the facilitators collected at the community meetings for use by the charter preparation team.

The first round of community meetings focused on the following questions:


	What characteristics would the new government need to have to serve us successfully for the next 100 years?

	What would make you feel that your local government worked for you?

	What would make you feel that your local government was fair to you and the rest of the community?

	Do you have any concerns about the charter process?



The second round focused specifically on support for and concerns about proposed charter elements such as the council/manager form of government, composition of the city council and school committee, terms of elected officials, residency requirement for the city manager, and public input into hiring of the city manager and key department heads such as the police and fire chief.

Because the schedule of meetings was published in the local paper, each group knew that others were involved in similar discussions. Individual citizens came together to deliberate about a collectively recognized problem and learned how together they could create a joint solution. I remember feeling incredibly charged when the community meetings were happening, and all the more so when I walked into the Dunkin’ Donuts across the street from City Hall and heard two elderly gentlemen discussing the charter!

The Newsletters

Soon after I began interviewing Chelsea leaders, the receiver’s staff, with input from Roberta and me, prepared and distributed the first in a series of newsletters that were sent to every household in the city. Each one was written in English and Spanish. The first described, in simple terms, what a city charter is, why Chelsea needed a new one, and how people could participate in the process to create it. It also explained that the Chelsea charter process marked the beginning of the end of the receivership.

It encouraged participation in the charter process stating, “You must speak up.” In addition, the newsletter explained how a city charter organizes powers and authorities that invisibly affect people’s day-today lives. It explained why the city had outgrown its 1903 charter, and how it had contributed to perpetual political gridlock.

Following the first series of community meetings, I compiled the input of those who had participated during the first phase of the process into a second newsletter called “What We Said.”

The newsletter was organized according to the questions the facilitators had posed to people to elicit their opinions about Chelsea’s charter objectives: “What do we want?” “What is fair?” “What is good government?” In addition, it included citizens’ thoughts about why Chelsea was in receivership, along with ideas about various key charter elements, such as having a mayor versus a city manager and the size of the legislative body. Actual quotes from the people of Chelsea, without attribution, were sprinkled throughout the newsletter.


I specifically did not evaluate the responses in this newsletter, but merely compiled and synthesized them in a way that would be informative for the community and the charter preparation team. I think it was helpful and even fascinating for people to see the range of responses we received. It also gave people the beginnings of a willingness to believe that others were listening to what they said, and that what they said mattered. At various times and in multiple venues, I saw people point to quotes and heard them say something akin to, “That’s exactly what I said!”

The responses regarding charter objectives showed an emerging consensus for good government, defined as fiscally responsible, protective against corruption, and providing for a fair and even distribution of city services and resources. The synthesis of residents’ ideas provided the starting point for the deliberations of the charter preparation team. Its members took to heart the opinions of the people of Chelsea, and would often refer to the “What We Said” newsletter to inform their discussions. For example, many citizens believed that a larger council would result in more diverse representation and contribute to protection against corruption. In response, the team seriously considered councils only greater in size than the seven-member board of the old charter.

Call-in Cable TV Show

We regularly scheduled call-in cable TV shows to inform the community of the charter process. During the first charter-related show, part of a series called “Conversations with Harry,” Harry explained the need for a city charter and introduced me to the community. I used the process map to explain all the elements of the Chelsea charter process.

As the process continued and the charter preparation team started to deliberate on elements of the charter, many more call-in shows were broadcast to let Chelseans know what the team was discussing and deciding. Preassigned runners brought the charter team panel dozens of questions from callers, covering all sorts of topics. They included:


	Will we be allowed to pick what form of government we want on a ballot?

	If we have a city manager, how will he or she be elected and how long will the term be?

	If, after the new charter is written and passed and there is an error, who will be able to change it? The board of aldermen or the state?

	The charter worked for eighty years, will it be better to add amendments to the existing charter? Why is it necessary to throw out the whole charter? Why not leave what is good and take out what is bad?

	Will nonresidents be allowed to vote? (The caller is against it!)

	I’ve heard some people say this is a done deal. Is it?

	How much does a city manager earn on average?

	Is it possible for the chief executive position to be two positions to try to lessen the chance of the corruption of one person?

	Can the state dictate the specific options we can adopt, like mayor or manager?

	Is Mr. Spence happy with his job?



The newsletters and cable television shows were a vital way of ensuring that the process reached every household, not just the residents who attended meetings. Because the local access channel had little material to broadcast, they repeatedly replayed the charter shows.

The Public Forum

In conjunction with the first series of community meetings, we organized a public forum for those people who were interested but were not members of any of the clubs or organizations where the facilitated community meetings were conducted. To promote participation, we held it at the high school gymnasium on the first night the public was invited to view its new parquet gym floor. Approximately 120 people attended.

After an introductory statement from the receiver and a walk through the process map, the facilitators led discussions of about ten people at each table. They followed the community meeting format. As I walked around the room, the entire gym was echoing with talk about governing Chelsea. Some participants spoke in English, others in Spanish. They were contemplating, they were deliberating, and they were building hope for their city, which had fallen into the depths of corruption.

The Process Map

To help people understand the process the city was undertaking to work its way out of receivership, we used a process map—a 5 x 3 foot graphic of how each step in the charter process related to all others (illustrated in Figure 3.1). We took the map to cable TV shows, public forums, and charter preparation team meetings. The facilitators had 8 ½ x 11 inch versions of it to refer to at the community meetings.

Most importantly, the process map came to be an important tool for establishing and maintaining the credibility of the process. It challenged a persistent skepticism rooted in the broken promises of other outsiders. The power of the process map was that we could show people exactly where we were in the process, what we had already done, and what we were going to do. It enabled us to create and deliver on a shared set of expectations.

Circulating the Draft Proposed Charter for Public Review

After six months of negotiations, the Charter Preparation Team completed its draft city charter. It included a council-manager form of government with a thirteen-member city council of ten district and three at-large councilors, who would be elected to two- and four-year terms respectively. We sent out a newsletter summarizing the charter and published the summary in the local newspaper. It was translated into Khmer and distributed by a trusted member of the Cambodian community. Copies were available at City Hall, the public library, and many shops around the city. The following month, we organized twenty facilitated community meetings, a public forum, and several call-in cable shows to answer questions about the charter and to generate community feedback.

The community meetings provided another opportunity to engage people throughout the city. Everyone in Chelsea could review the draft document and provide their opinions on any aspect of it. The meeting format was designed to focus discussions on the key elements of the charter but allowed time for people to raise additional issues.

People could recognize the impact of their time spent offering opinions and advice on the charter at previous meetings. I compiled and synthesized the feedback obtained from the final round of community meetings, the public forum, call-in cable television shows, and the charter hotline to create a document for the Charter Preparation Team that provided section-by-section recommendations based on the community input. Some of the recommendations led to changes in the charter, and some were rejected, but the team discussed every aspect of every issue that members of the community had raised.

The community’s input caused the team to reconsider some key decisions. For example, the draft charter proposed a thirteen-member council, but, as a result of concerns by many in the community that a thirteen-member council was too large, the team reduced it to an eleven-member council. Said one resident, “The meetings already go past midnight with a seven-member board, with thirteen, the meetings will never end—too much hot air.” The team had proposed a larger council because public input from the first set of community meetings suggested support for more than the existing seven legislators to make it more representative and easier for residents to get elected from one of ten districts rather than the six districts under the old charter.

Another change to the draft charter was to provide two-year terms for all city councilors. The draft charter proposed two-year terms for district councilors and four-year terms for at-large councilors in response to community concerns that two-year terms motivated elected officials to seek short-term gains to ensure their reelection and limited opportunities to consider the longer term needs of the city. During community discussions of the draft charter, it became clear that the community feared the consequences of power imbalances among city councilors caused by differing terms more than it hoped for long-term city planning.

As a result of the norms established by deliberation among the fused members of the charter preparation team, they were able to articulate their choices and the benefits and disadvantages of each option and collectively choose among them.


Putting Chelsea in Its Charter

During the charter preparation team deliberations, team members had gradually taken ownership of the charter. As a result of their hard work, the charter had a decidedly local flavor to it, some of which reflected the pain, embarrassment, and distrust experienced by Chelseans because of former corrupt officials.

For example, to hire and fire the city manager, the charter requires an extraordinary majority of council members (eight of eleven). The charter also provides the public an opportunity to interview candidates. It explicitly denies elected office to convicted felons, and contains absolutely no mention of a mayor—not even a symbolic one.

Final Consensus

At our final meeting, we reviewed and revised the charter, section-by-section, based on the community feedback. After the team discussed the last set of comments, I asked the final question of the charter preparation team: “Is there any dissent from adopting this revised document as the proposed city charter for Chelsea?”

The silence meant unanimous support for the charter, consensus on the package of decisions that, when combined, created a governing infrastructure for Chelsea’s future. Everyone in the room broke into applause.

Afterward, all the charter preparation team members signed the process map that had been propped up at the front of the room during every team meeting. They put all their names in a hat and drew out a winner—the person who got to keep the signed process map for posterity! (See Appendix B for the Charter Signature Sheet.)

This signature page, signed by all the members of the Charter Preparation Team, accompanied the proposed city charter when it was distributed throughout Chelsea prior to the special election.


[image: image]

Figure 3.2 The Chelsea Charter Signature Page

Special Election

In the three weeks between the team’s completion of the final charter and the special election, “Vote No” and “Yes for Chelsea” campaigns formally registered with the city clerk. They raised money, distributed buttons and bumper stickers, and placed advertisements in the local papers.

On the day of the vote, I sat in my office completely unable to work because I was so anxious about the outcome of the special election. I felt the enormity of the responsibility I had taken on. Harry had taken a huge risk by turning the charter process over to the residents of Chelsea. Some state legislators and others thought he was crazy. It seemed that there were many people waiting in the wings to rejoice at our failure.


Finally, the numbers came in. Of the 30 percent of registered voters that cast a vote, 60 percent approved the charter and 40 percent opposed it. The charter was on its way to the Massachusetts State House where it would become law.

Transition to Self-Governance

In accordance with the transition provisions of the charter, a special primary election was held four months after the charter became law. Four weeks later in a special general election, the first city council and school committee were elected under the new charter. Thirty days after the council was sworn in, the president of the city council established a special screening committee to select a city manager. Thirteen months after the charter was approved, the Chelsea city council hired its first city manager, and the receivership ended.



1. In its ground rules, the charter preparation team defined consensus as “no dissent by any member of the team.” However, if a timely decision on a fully discussed issue needed to be made, “the mediator may acknowledge an impasse and will call for a vote. Proposals voted on will require 80 percent of the team members present for passage.” However, consensus on the complete charter still needed to meet the “no dissent” decision rule.

2. Although the board of aldermen had no actual powers, the receiver continued to hold local elections, and the board of aldermen and school committee met regularly. Their decisions were considered recommendations to the receiver.
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