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This book is dedicated to the memories of two Mississippians of uncommon courage

John A. Clark, of DeKalb,
and
Earl Leroy Brewer, of Jackson


Preface

Ratified in 1868 in the wake of the Civil War, the Fourteenth Amendment to the United States Constitution profoundly altered the nature of the federal system. As a consequence of decisions of the United States Supreme Court interpreting the Due Process Clause of the Fourteenth Amendment, most of the rights guaranteed in the Bill of Rights as limitations originally upon the powers of the national government have been held by the Court to apply to exercises of power by state and local governments as well. This “nationalization” of the Bill of Rights not only fundamentally changed the nature of the federal system under the Constitution, but it also made the guarantees of fundamental liberties in the Bill of Rights more salient to the average citizen than ever before.1

For many years after the ratification of the Fourteenth Amendment, however, the Supreme Court narrowly construed the Due Process Clause of the amendment with regard to the protection of civil liberties, and, indeed, in several cases the Court adamantly rejected the idea that the Due Process Clause might be interpreted to protect, against state action, the rights in the Bill of Rights.2 As late as the 1920s, therefore, the Due Process Clause had not been interpreted to impose upon the powers of the states any significant restrictions regarding civil liberties.3

During the 1920s, however, the Supreme Court significantly changed its construction of the Due Process Clause as a vehicle by which civil liberties could be protected against state action. In Gitlow v. New York, decided in 1925, the Court declared that for “present purposes we may and do assume that freedom of speech and of the press—which are protected by the 1st Amendment from abridgment by Congress—are among the fundamental personal rights and ‘liberties’ protected by the due process clause of the 14th Amendment from impairment by the states.”4 And what had been stated only as an assumption in the Gitlow case became a reality in the decisions of the Court by 1931, when the Court explicitly held freedom of speech and freedom of the press to be protected against state interference by the Due Process Clause of the Fourteenth Amendment.5 Indeed, by 1947 the Court had nationalized all of the rights in the First Amendment of the Bill of Rights by holding that the Due Process Clause imposed them upon the states.6

In addition to the breakthrough regarding the nationalization of First Amendment rights in the Gitlow case, the 1920s also witnessed a similar breakthrough in the field of criminal procedure. Until the 1920s, the Supreme Court had held that the Due Process Clause merely required the states in the conduct of criminal trials to provide adequate notice of the charges against a criminal defendant and a fair trial according to the traditional modes of proceeding under the common law. And the Court had also demonstrated considerable reluctance to look behind the mere forms of state criminal proceedings to determine whether the states were in fact affording criminal defendants fair trials.7

However, in Moore v. Dempsey, decided in 1923, the Court held that for the states to afford defendants the mere form of a fair trial was no longer sufficient and that the Due Process Clause required a fair trial in fact as well as form. Condemning the mob domination of a trial in Arkansas in which six blacks had been sentenced to death, Justice Oliver Wendell Holmes, Jr., eloquently declared the Court’s shift in due process philosophy regarding state criminal procedure. If “the case is,” Holmes said, “that the whole proceeding [in a state criminal trial] is a mask,—that counsel, jury, and judge were swept to the fatal end by an irresistible wave of public passion, and that the state courts failed to correct the wrong,—neither perfection in the machinery for correction nor the possibility that the trial court and counsel saw no other way of avoiding an immediate outbreak of the mob can prevent this court from securing to the … [state criminal defendants] their constitutional rights.”8

The shift in the Court’s approach to the interpretation of the Due Process Clause in Moore v. Dempsey was as important in the field of criminal procedure as the shift in the Gitlow case was in relation to First Amendment freedoms. For after the decision in Moore v. Dempsey, the Court insisted that the states must afford criminal defendants fair trials in fact as well as form, and the Court began to scrutinize state criminal cases more critically under the Due Process Clause. The result was that in subsequent cases involving the trials of state criminal defendants, the Court began to define what a fair trial under the Due Process Clause meant, and in the process the Court held that the right to a fair trial required the states to afford to defendants rights that were at least similar to the criminal-procedure guarantees contained in the Bill of Rights.

By the 1930s, consequently, the Supreme Court had laid the basis for a profound change in the protection of civil liberties under the Constitution, and under the fair-trial rule of Moore v. Dempsey it had paved the way for the imposition of more rigorous federal constitutional standards in state criminal proceedings. The Depression decade therefore became a watershed in the Court’s approach to criminal procedure under the Due Process Clause, since in two landmark cases the Court further expanded the federal constitutional standards applicable in state criminal proceedings and laid the groundwork for the subsequent development of criminal-procedure protections under the Due Process Clause.

These two cases were Powell v. Alabama, decided in 1932,9 and Brown v. Mississippi, decided in 1936.10 Powell v. Alabama, which became an international cause célèbre during the 1930s, was popularly known as the Scottsboro case, since it involved nine indigent black youths who were charged with the capital crime of rape, and who were indicted, tried, convicted, and, except for one, sentenced to death at Scottsboro, Alabama, in 1931. In reversing these convictions in the Powell case in 1932, the Supreme Court held that the right to a fair trial mandated by the Due Process Clause required the appointment of counsel for indigent defendants in capital cases, and if the lack of representation by counsel would result in an unfair trial to an indigent defendant in a non-capital case, counsel must be appointed in non-capital cases as well.11 Because there had been no adequate representation by counsel for the Scottsboro youths at their trials, the Court reversed their convictions in Powell v. Alabama. And in doing so, the Court began the expansion of the constitutional right to counsel that would culminate with decisions in the 1960s holding that indigent defendants had the right to appointed counsel in any criminal proceeding involving potential loss of liberty for the defendant.12

The Alabama Scottsboro litigation received extensive contemporary national and even international publicity, and it has since been the subject of much scholarly analysis.13 The Supreme Court’s second path-breaking decision in the field of criminal procedure during the 1930s—the decision in Brown v. Mississippi in 1936—largely escaped, on the other hand, any contemporary national publicity, and until now has not been the subject of scholarly analysis. Ironically, however, the Brown case was commonly referred to in Mississippi at the time as the “Mississippi Scottsboro Case” because of its similarity to the Scottsboro, Alabama, litigation. And despite the lack of contemporaneous attention that it received, Brown v. Mississippi was equal in importance as a landmark in the constitutional law of criminal procedure to the decision in Powell v. Alabama.14

For in the Brown case, the Supreme Court for the first time reversed a state criminal conviction on the ground that the conviction was based upon confessions coerced from the defendants and thus applied the Constitution to police interrogations of criminal suspects. Brown v. Mississippi as a consequence became a landmark case in the jurisprudence of the Supreme Court, since in that case the Court took the first step down the path of constitutional development that would lead thirty years later to the controversial decision in Miranda v. Arizona, a decision requiring the police to warn suspects of their right to silence and right to counsel before in-custody interrogation could occur.15 Because of the pivotal importance of the decision in Brown v. Mississippi to the modern constitutional law of criminal procedure, it is the purpose of this book to analyze the litigation that resulted in the Brown decision and to explore the circumstances that produced the case and that ultimately brought it to the Supreme Court for decision.

This analysis of the Brown case not only reveals a rather dramatic story of constitutional litigation, but also unfortunately must deal with the human tragedy that characterized so much of the case. Brown v. Mississippi began with tragedy: It was a murder case involving a white planter, Raymond Stuart, who was brutally beaten to death in his rural home in Kemper County, Mississippi, in the spring of 1934. The tragedy and the brutality did not end with Stuart’s murder, however. Three black tenant farmers—Ed Brown, Henry Shields, and Arthur (Yank) Ellington—were arrested and tortured until they confessed to the murder of Stuart. And amid threats of mob violence and lynching, Brown, Shields, and Ellington were hastily indicted, tried before an all-white jury, convicted, and sentenced to death by hanging, the coerced confessions being the principal evidence against them. Only one week separated the discovery of Raymond Stuart’s body and the imposition of death sentences upon the three black defendants.

Given the racial prejudice that prevailed in Mississippi during the 1930s, by all odds the Brown case would ordinarily have ended with the hanging of Brown, Shields, and Ellington in the yard of the Kemper County jail at DeKalb in the spring of 1934. However, one of the attorneys appointed by the Mississippi trial court to defend the three blacks—John A. Clark of DeKalb—was conscience-stricken by the treatment to which the blacks had been subjected, and he resolved to appeal their convictions to the Mississippi Supreme Court. A state senator with what appeared to be a promising political future, John Clark nevertheless lost the appeal in the state supreme court. His defense of Brown, Shields, and Ellington not only destroyed his political career but the pressure of the case also caused him to suffer a mental and physical collapse from which he never recovered. Earl Leroy Brewer, a former governor of Mississippi, was then persuaded to enter the case as defense counsel, and it was he who conducted the successful appeal to the U.S. Supreme Court.

The litigation in Brown v. Mississippi involved more than the individual courage of John Clark and Earl Brewer. It also revealed the role that interest groups can play in the judicial process. Because Brown, Shields, and Ellington were indigent tenant farmers, a coordinated effort to finance the litigation on their behalf was crucial to a successful appeal to the U.S. Supreme Court, and interest-group support for their cause became vital to their defense. Such support finally appeared when the Brown case attracted the attention and financial backing of three groups interested in the promotion of racial justice—the National Association for the Advancement of Colored People (NAACP), the Commission on Interracial Cooperation (CIC), and the Association of Southern Women for the Prevention of Lynching (ASWPL). At that point Brown v. Mississippi became an example of intergroup cooperation in the judicial process.

The Brown case was appealed to the U.S. Supreme Court at a crucial time as far as doctrinal development under the Due Process Clause of the Fourteenth Amendment was concerned, since the Court was only in the early stages of scrutinizing state criminal trials more closely under the Due Process Clause and insisting that such trials be procedurally fair in fact as well as form. Chief Justice Charles Evans Hughes’s opinion for a unanimous Court in the Brown case declared that the use of coerced confessions to secure criminal convictions was a denial of due process in the most fundamental sense. Although the states had broad latitude in the regulation of procedures in criminal trials, Chief Justice Hughes eloquently declared in his Brown opinion, they could not adopt “trial by ordeal. The rack and the torture chamber may not be substituted for the witness stand.”16 The Brown case thus involves a compelling story of the process of constitutional litigation but illuminates as well the role of the Supreme Court as a vehicle of constitutional change in the United States.

During the course of my research on Brown v. Mississippi, I was extended much-welcomed courtesy and cooperation by the staffs of four libraries—the University of Arizona Library; the Manuscript Division of the Library of Congress; the Seeley G. Mudd Library, at Princeton University; and the Atlanta University Center-Woodruff Library in Atlanta, Georgia. To the staffs of these libraries, I express my deepest appreciation for their valuable help. My work on the Brown litigation was also aided substantially by Claudia Brewer Strite. As the only surviving daughter of former governor Earl Leroy Brewer of Mississippi, Mrs. Strite responded generously to my questions regarding her father and his role in the litigation and also furnished me with his unpublished biography, a work that significantly furthered my research. I express my gratitude to Mrs. Strite for her kind help as well as her enthusiastic encouragement as my work on the Brown case progressed.

The story that follows presents the anatomy of a constitutional law case that proved to be a critical juncture in American constitutional development. But it is also a story revealing human nature at its best and at its worst, with courage, decency, and self-sacrifice contrasting graphically with bigotry, brutality, and indifference. In the final analysis, the story of Brown v. Mississippi demonstrates the fragility of the barriers that separate us from human savagery, and the importance of maintaining those barriers constitutional and otherwise, in preserving a civilized society.
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A “Scottsboro” Case in Mississippi


1
A Murder In Bloody Kemper

In March 1934, President Franklin D. Roosevelt had only a year previously assured the nation that “the only thing we have to fear is fear itself” in the face of the economic devastation of the Depression. Despite the inauguration of the New Deal, the hand of the Depression still lay very heavily upon the nation, and especially was this so in the agricultural South, where economic survival for sharecroppers and tenant farmers was difficult enough in normal times. After a tour of the South in the mid-1930s, Secretary of Agriculture Henry Wallace was deeply shocked by what he had seen, and reported that he had “never seen among the peasantry of Europe poverty so abject as that which exists … in the great cotton States from Arkansas on to the East Coast. … I am tempted to say that one third of the farmers of the United States live under conditions which are so much worse than the peasantry of Europe that the city people of the United States should be thoroughly ashamed.”1

The depressed economic conditions also exacerbated relations between blacks and whites in the South, with the result that the number of lynchings of blacks, which had declined from 1900 to 1930, increased again in the 1930s.2 In some instances, lynchings were avoided when lynch mobs were assured by officials and the press that “the law should take its course,” and rapid indictments and trials were arranged for black defendants. These defendants were usually inadequately represented by counsel, and were quickly sentenced to death, after verdicts of guilty from all-white juries. This “legal lynching” allowed the forms of the law to be observed, and permitted officials and the press to congratulate the community for its devotion to due process of law, while the end sought by the lynch mob was also achieved. Just such a procedure had been followed in the notorious Scottsboro case in Alabama in 1931—nine black youths charged with the capital crime of rape were indicted, tried, and convicted, and eight of them were sentenced to death within just over two weeks of the alleged crime.3

The defense of the Scottsboro defendants would become a cause célèbre during the 1930s, but largely overlooked was the fact that in Kemper County, Mississippi, approximately 150 miles southwest of Scottsboro, Alabama, a carbon copy of the Scottsboro proceedings occurred in the spring of 1934. Kemper County is located in the east-central part of Mississippi, bordering the state of Alabama on the east. During the 1930s, Kemper County was a predominately rural, cotton-farming area dotted with small communities. The county seat was the town of DeKalb, with a population in 1930 of 888, while the population of Kemper County as a whole was 21,881. The urban center nearest to Kemper County was the city of Meridian, located some thirty miles south of DeKalb in Lauderdale County. In a state in which the lynching of blacks for alleged crimes was not uncommon, Kemper County whites had demonstrated an even greater propensity to resort to the lynching of blacks than their fellow Mississippians. The number of lynchings in Kemper County was twice the rate that it was in the rest of the state. For this reason, Kemper County had come to be known by the 1930s as “Bloody Kemper.”4

Indeed, on 10 September 1930, Kemper County achieved the dubious distinction of having a double lynching. “Pig” Lockett and Holly White, two Kemper County blacks, were accused of robbing a white couple and threatening their lives. Lockett and White were lodged in the county jail in DeKalb, but were taken from sheriff’s deputies as they were being transported to Scooba, a small community east of DeKalb, for a preliminary hearing. The lynch mob tied ropes to two small trees, bending them over and securing the ends of the ropes around the necks of Lockett and White. The trees were then allowed to spring into an upright position, thus tightening the ropes around the necks of the two blacks. This process was repeated several times, as the mob sought to force confessions from the two men. One finally strangled to death without admitting his guilt, while the other allegedly gasped out a confession before he too was hanged. An observer reported that as the trees were allowed to spring into an upright position, the blacks would be jerked up at the ends of the ropes “like a kitten.”5

The leaders of this lynch mob were reported to be leaders in the Scooba community and were “prominently identified with the local church, school and other community activities.” One of the members of the mob, a local planter who was active in the local church, purchased two cheap coffins for Lockett and White in Scooba after having participated in their lynching. It would be sacrilegious, he indicated, not to give the victims of the mob “a decent burial.”6

On Friday, 30 March 1934, in the Giles community six miles east of Scooba, Raymond Stuart, a sixty-year-old white planter, was found at his home dying of wounds that appeared to have been inflicted with an ax. Stuart’s slaying shocked and stunned not only the residents of Giles, Scooba, and DeKalb in Kemper County, but also the residents of Meridian, where Stuart had frequently visited his brother, Burt Stuart, a Meridian architect and former city engineer. “Raymond Stuart was well known and highly esteemed here,” the Meridian Star noted in its front-page coverage of his murder. “He was of a quiet, unassuming disposition, winning friends easily and often entertained Meridian friends at his home where he lived alone and was a great lover of the outdoors. News of his tragic death was received with a great shock by his many friends here as well as throughout the section where he had so long resided.”7

Raymond Stuart’s neighbors, the Star reported, had noticed his absence from his regular schedule of duties and had checked on him at his home. Although Stuart was still alive when found, and a physician was summoned, he almost immediately succumbed to his wounds. Scooba city marshal T. H. Nicholson stated to the press that robbery was the apparent motive for the murder, while T. D. Harbour, the chief detective of the Meridian police department, who also was summoned to the scene of the murder, reported that there had been an attempt to burn Stuart’s house after he had been attacked. A lamp had been smashed, and Stuart’s right shoulder sleeve and part of his face had been slightly burned, but the fire had failed to spread. Chief detective Harbour examined the murder scene for fingerprints and reportedly obtained some good samples, and he stated that in his opinion “the murder had been committed with the sharp point of a pick or some such instrument, the skull being penetrated.” Indeed, the Meridian Star reported, “Mr. Stuart’s head was beaten almost to a pulp.”8

As the news of Raymond Stuart’s murder spread in Kemper County, mob action appeared to be threatening as two hundred persons gathered outside Stuart’s home. Kemper County sheriff J. D. Adcock and several deputies rushed to the scene, and bloodhounds were used in an attempt to track the perpetrators of the crime, but the large crowd gathered at the murder scene had obliterated any trail that the bloodhounds might have been able to follow. Sheriff Adcock nevertheless arrested Ed Brown, a thirty-year-old black tenant on Stuart’s farm, and held him in the Kemper County jail in DeKalb in connection with the murder.9

On the day after the arrest of Ed Brown, Henry Shields, a twenty-seven-year-old black who lived a half mile from Raymond Stuart’s house, was arrested by Meridian police and Kemper County deputies in Meridian. Apparently fearing for the safety of Brown and Shields if they continued to be confined in the Kemper County jail in DeKalb, Sheriff Adcock ordered the prisoners to be transferred to the Lauderdale County jail in Meridian.10

Ed Brown and Henry Shields, the Meridian Star reported, were interrogated in the Lauderdale County jail by Meridian chief of police B. B. Hyde, Meridian chief of detectives T. D. Harbour, Scooba city marshal T. H. Nicholson, and Kemper County deputy sheriff Cliff M. Dial, and both suspects ultimately confessed to their participation in the murder of Raymond Stuart. According to press reports of the confessions, the motive for the murder of Stuart had been robbery, and he had been attacked as he slept, being struck first “with a big sweetgum stick” and subsequently beaten on the head with a “foot adz, a sharp edged tool for wood working, which after it had been brutally wielded had been thrown into a well near the rear porch of the Stuart home and which has not yet been recovered.”11

“When confronted with a bloodstained jumper and pair of overalls that were said to have been found with a search of his home [and] on which was found some strands of hair similar in color to that of the murdered planter,” the Meridian Star reported, “the negro Shields was said to have broken down and made a statement that implicated Ed Brown, Stuart plantation tenant, taken into custody shortly after Mr. Stuart had been found in a dying condition.” “Brown,” the Star continued, “who is also being held in the Lauderdale county jail, was said to have been next questioned, with the result that he also is alleged to have admitted his part in the brutal slaying, the purported statements of each being corroborative.”12

On 3 April, the day following this report of the confessions of Ed Brown and Henry Shields, the arrest of yet another suspect in the murder of Raymond Stuart was reported in the press. Arthur Ellington, a twenty-year-old black who lived near the Stuart farm, was reported to have been arrested April 2 in Kemper County by Deputy Sheriff Cliff Dial, “who took him in custody and hurried him by devious routes to Meridian.” “Ellington,” the Meridian Star reported, “according to Deputy Dial, made practically the same statement that was said to have been made by the other two blacks.”13

The reports of the arrests of Ed Brown, Henry Shields, and Arthur Ellington, along with their purported confessions detailing the brutality with which Raymond Stuart had been murdered, apparently stirred deep feelings both in Kemper County and in Meridian. With all three of the suspects lodged in the Lauderdale County jail in Meridian, there were persistent reports that a mob would attack the jail and attempt to lynch the prisoners, prompting Sheriff B. M. Stephens to take precautionary measures. “The jail from early nightfall [on 2 April],” the Meridian Star thus reported, “was filled with deputies, others were stationed at vantage points in the vicinity of the jail block, while the prison itself bristled with machine guns, sawed-off shotguns, tear gas bombs and other emergency equipment.…” Sheriff Stephens also inquired regarding the mobilization of the local National Guard unit if necessary, but in the event, no attempt was made to mob the jail and lynch Brown, Shields, and Ellington.14

In what was an obvious attempt by officials to reduce the possibility of a lynching, it was announced to the press that Brown, Shields, and Ellington would be indicted and tried for murder in very short order. The suspects, the Meridian Star thus reported, were to be given “a speedy trial at the present term of the Kemper county circuit court. Presiding Judge J. I. Sturdivant, it is believed, will recall the Kemper county grand jury and should indictments be brought, the trials of the accused would follow without any more delay than is absolutely necessary under the procedure required by law.” “A speedy trial for the suspected blacks would go a long way,” the Star said, “toward removing any apprehension of attempted violence on the part of allegedly enraged citizens of Kemper, in the expressed opinion of officials and others.”15

Brown, Shields, and Ellington, it was also reported, repeated their confessions on 2 April to the Kemper County sheriff, J. D. Adcock, Lauderdale County sheriff B. M. Stephens, and others at the jail in Meridian. “After the Kemper county planter had been beaten to near death, the weapons being an axe, cold chisel and the final death-dealing foot adz,” the Meridian Star reported, “the purported statements of the suspects were to the effect that after the almost lifeless man had been thrown into the cotton seed room [of his house] an effort was made to burn the body.” “The three blacks in their combined statements at the county jail …,” the Star continued, “were said to have at times even corrected each other in mentioning some detail in the murder plot and its final consummation in the murder of the planter.”16

Circuit Judge J. I. Sturdivant convened the Kemper County grand jury in DeKalb on 4 April, and it was reported that since all “three negroes are alleged to have made full and complete confessions,” it was thought that “indictments would be brought and the trio placed on trial at once.” This proved to be the case, since the grand jury indicted Brown, Shields, and Ellington late in the day on 4 April, charging that the trio “on or before the 4th day of April … 1934 did then and there willfully, unlawfully, feloniously and of their malice aforethought, kill and murder one Raymond Stuart, a human being, contrary to the form of the statute in such cases made and provided, against the peace and dignity of the State of Mississippi.”17

After being indicted, the three blacks were escorted from Meridian to DeKalb by officers “heavily armed with machine guns” for an arraignment. Ed Brown and Yank Ellington pleaded guilty in the arraignment before Judge Sturdivant, but Henry Shields pleaded not guilty, contending that he had not struck any of the blows that had resulted in Raymond Stuart’s death. Judge Sturdivant in any case refused to accept the guilty pleas of Brown and Ellington, and instead entered pleas of not guilty for all three of the defendants and fixed the next day, 5 April, as the date for their trial. John A. Clark, Joe H. Daws, D. P. Davis and L. P. Spinks, all DeKalb attorneys, were appointed by Sturdivant as counsel for the defendants. “As soon as the blacks had been arraigned and their trials fixed, they were hurried back to Meridian” by Lauderdale County officers, the Meridian Star reported. “It is believed by officials … that if the three blacks are convicted they will be at once sentenced to be hanged at the earliest date allowed under the law. This was thought might fix the death date for Friday, May II.”18

Again guarded by officers armed with machine guns, Ed Brown, Henry Shields, and Yank Ellington were placed on trial as scheduled on 5 April in the Circuit Court of the Sixteenth Judicial District with Judge Sturdivant presiding. The defendants were represented by four court-appointed DeKalb attorneys, while the prosecution rested in the hands of District Attorney John C. Stennis. Stennis was a native of Kemper County, having been born there in August 1901. He had been educated at the Kemper County Agricultural High School at Scooba; Mississippi State College, where he received his bachelor’s degree in 1923; and the University of Virginia Law School, where he received his law degree in 1928. After earning his law degree, Stennis almost immediately entered politics, representing Kemper County in the Mississippi house of representatives from 1928 to 1932. He had been elected district attorney for the Sixteenth Judicial District in 1931, and was thus in his third year as district attorney at the time of the trial.19

On the evening of Friday, 6 April, an all-white jury returned verdicts of guilty of murder in the first degree against the defendants, after having deliberated approximately thirty minutes. Upon the receipt of the jury’s verdicts, Judge Sturdivant immediately sentenced the defendants to be hanged on 11 May 1934.20

“Placed on the stand to testify in their own behalf,” the Meridian Star reported regarding the trial, “the three negroes admitted the confessions they had made to Meridian and Kemper county officers in the Lauderdale county jail but stated they were not telling them the truth, and that a promise by the officers that they would be protected prompted them to make the confessions.” The performance of the court-appointed counsel for the defendants, the Star continued, “was such as to receive the commendation of court and spectators alike, while the prosecution conducted by District Attorney John Stennis was of a character that added to the brilliant distinction that he had already won during his administration of the office.”21

After having been sentenced to be hanged, Brown, Shields, and Ellington were rushed back to the Meridian jail and placed in a condemned cell “to await the day of execution which will take place at DeKalb.” “Quick action by Judge Sturdivant in recalling the grand jury and the trial without delay,” the Meridian Star reported, “was said to have met the approval of Kemper citizens and any apprehension that may have been felt regarding attempted mob violence had been relieved.”22

Only one week after the discovery of a dying Raymond Stuart, therefore, Ed Brown, Henry Shields, and Yank Ellington had been arrested, indicted, tried for murder, and sentenced to be hanged. And there appeared to be general satisfaction in Kemper County and Meridian that no lynching had occurred and that justice had been speedily administered. In an editorial, titled “Kemper Proves Itself,” published after the trial, the Meridian Star praised the manner in which Raymond Stuart’s murder had been solved and punishment meted out to those guilty of the crime. “Three negroes are sentenced to die in Kemper county in the early part of May,” the Star said. “The three blacks are self-confessed murderers of Raymond Stuart, a prominent Kemper county cotton planter. The jury in DeKalb, after some thirty minutes of deliberation, returns a guilty verdict. Whereupon Judge J. I. Sturdivant imposes the death penalty.” The case, the Star continued, had been “handled expeditiously—With due justice to the accused and with due consideration for the social order.” Although talk of “mob violence has proven rampant,” the Star noted, “due to the cooperation of Sheriffs Jim Adcock of Kemper, and Brice M. Stephens of Meridian, mobocracy has been eliminated and the law has taken its judicial course. Apparently, the negroes have enjoyed a fair, impartial trial. Four leading Kemper lawyers were appointed in defense,” but the jury, “after hearing the confessions and all the other evidence, finds the negroes guilty. The court imposes the ultimate in penalties.”23

“All of which appears to indicate not only the efficiency of courts, but the needlessness of ‘mob’ vindictiveness,” the Star pointed out. “Centuries ago, the Mosaic law declared: ‘An eye for an eye; a tooth for a tooth; a life for a life.’ This Kemper county verdict serves to prove that group action is unneeded, when courts are ‘on the job’—That justice is at least more certain through due ‘process of law’ than through the uncertainties of mass impetuosity.” “‘Bloody Kemper’ has redeemed itself—Proof anew that the ‘bloody’ appellation has never been deserved,” the Star concluded. “Kemper proves its fundamental fairness, not through mobocracy, but through established agencies of justice. A few more like examples of swift and certain retribution—and ‘rabble’ illegality will disappear through the south.”24

The Meridian Star’s approval of the handling of the proceedings in the aftermath of Raymond Stuart’s murder reflected the feeling that the community was fortunate that mob violence had been avoided and that a trial had occurred at all. This feeling undoubtedly reflected the fact that Mississippi led the nation in the lynching of blacks in 1934, there being six reported lynchings in the state that year.25

A gallows was constructed at the Kemper County jail in preparation for the hanging of Ed Brown, Henry Shields, and Yank Ellington, while the three condemned men spent their days in the Meridian jail praying and singing gospel songs. The gallows at DeKalb became something of a tourist attraction and was visited by Mississippians from miles around.26

But whatever such visitors may have anticipated, the gallows at the DeKalb jail was never used to execute Brown, Shields, and Ellington. Despite the satisfaction expressed by the press and local officials regarding the prosecution and conviction of these three blacks, and the characterization of the proceedings against them as “fair” and in conformity with due process of law, the facts relative to what had actually transpired in the proceedings against the three blacks convicted of Raymond Stuart’s murder had not been reported in the local press. What had actually occurred was one of the gravest violations of elementary standards of due process and justice that may be found in the history of American jurisprudence—violations that subsequently led a judge of the Mississippi Supreme Court to state that the transcript of the trial of Brown, Shields, and Ellington read “more like pages torn from some medieval account, than a record made within the confines of a modern civilization which aspires to an enlightened constitutional government.”27 And the proceedings against the three blacks were subsequently denounced also by the United States Supreme Court in a landmark decision regarding the rights of criminal defendants.28

Why the murder trial of three obscure Mississippi blacks produced such results is made obvious, not by the contemporary press accounts, but by an examination of the evidence produced at their trial.
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2
“Not Too Much For a Negro”

The Trial of the Kemper County Trio

The trial of Ed Brown, Henry Shields, and Yank Ellington began at 9:00 a.m. on Thursday, 5 April 1934.1 Representing the state, District Attorney John Stennis called Burt Stuart, the brother of the slain Raymond Stuart, who presented to the jury a drawing of the layout of his brother’s house. Testifying next was William Adams, one of those who discovered Raymond Stuart’s body on 30 March. Stuart, Adams said, was still alive when he found him but was “breathing hard and seemed to be unconscious.” Near the body was a tool chest, Adams said, “and it was open and a pair of trays were laying on top of the chest. All along the wall next to the door there was blood and blood was sprinkled in the tool chest. By this door going out to the back door there was bits of glass like a lamp chimney.” Although he had summoned a doctor, Adams testified that Raymond Stuart died before the doctor arrived thirty minutes later. “From what I saw of … [Stuart] by the light of the lantern,” said Adams, “blood almost completely covered his face, with cotton seed stuck on his face. His face looked like it was swollen. That was about all I noticed except there was blood on the seed and where he was laying.”2

Dave Owen, the next prosecution witness, testified that he had also arrived at Stuart’s home while he was still alive, but he “was breathing hard then, [and] he died after I got there. I was looking at him and he died right then. I reckon he was dying when I got in.” Stuart, Owen said, had been clothed in his shirt and underwear; his shirt was scorched a little, and a broken lamp lay near the body. Keys dangled from the lock in the tool chest near the body.3

Two physicians had also ultimately arrived at Raymond Stuart’s house, and both examined the body of the dead man. One of the doctors, a Dr. Wall of Scooba, testified that when he arrived at the murder scene the “tool chest was open, and the trays were in it, and this chisel was laid across on the top of the trays. The chisel was bloody from one end to the other. There was blood all over the tool box,” and in one corner of the room there was a “big puddle of blood.” “The bowl of a lamp was about a foot and a half away, and it was covered with blood,” Dr. Wall continued. “The whole wick, the upper part and the lower part showed that it had been on fire,” and Stuart’s shirt was burned and scorched.4

Dr. Wall testified that Stuart had been dead for from fifteen to thirty minutes when Wall arrived, and that Stuart’s body had an “intused bruise or wound on the right shoulder,” the collar bone was broken, and “the shoulder joint was bursted all to pieces.” “That was due,” he said, “to a direct blow; it may have been aimed at his head, but that is where it hit, right on the shoulder. On account of his not dying and the circulation keeping up for some hours after he was struck there was some contusion and blueness extending from that joint up the side of his neck. I noted also that the skin was off his right cheek. I attributed that possibly to a burn and blister and in struggling on the cotton seed the skin over the blister might have been rubbed off.”5

Stuart, Wall said, had also sustained four or five fractures of the skull, including a deep wound behind his right ear, and “there were two cut wounds behind the left ear and fractures also. There was also a deep cut around in front of the left ear that you could run your finger in plumb down to the bone.” “In the top of his head,” the doctor continued, “the bones were beat to jelly and there were cut wounds there you could run your finger in. When we first observed Mr. Stuart laying there, there was blood caked all over his face; you wouldn’t know who he was. There was no way to identify him then.”6

Asked by District Attorney Stennis which wounds had caused Stuart’s death, the doctor testified that any of the wounds “except the wound on his shoulder could have caused his death.” This was confirmed by Dr. I. W. Cooper of Meridian, who, as the next witness, testified that he too had examined Stuart’s body. “I think,” Cooper said, “any one of five wounds on him would have caused his death.”7

After the testimony of the medical doctors, District Attorney Stennis called to the stand Henry Lavender, who lived near Raymond Stuart’s farm and who had participated in the investigation of the murder. Lavender testified that in the course of the investigation, he and some other men had gone to the house of Henry Shields and had broken in through a window. “We went and turned up the bed and looked under the bed and couldn’t find nothing,” Lavender said. “We got in the kitchen, and there was a pen built in the corner of the house about three feet high,” he continued. “We seen a pile of clothes in there and looked in them and down about that deep in the clothes we found a jumper. We pulled it out and seen gray hairs on it. I said: ‘Don’t you reckon this is hog hair?’ We taken it to the light, and they said: ‘No, this is human.’ We spread it out and looked and found blood on the jumper in the front on both arms and also all over the back, and there was some slobber on the back and gray hairs.” “That was where they had hit him on the head, I suppose,” Lavender said, “and knocked the hair out.”8

District Attorney Stennis asked Lavender whether or not in his opinion the gray hair on the jumper found at Henry Shields’s house was human hair, and Lavender replied in the affirmative. Lavender also testified, in response to questioning by Stennis, that he had been personally acquainted with Raymond Stuart, and that his hair had been gray. The jumper was then admitted as evidence to be considered by the jury.9

In response to further questions from Stennis, Lavender testified that he had subsequently returned to Henry Shields’s house, because he had heard that Shields possessed an ax. “I went and looked in the house, and it was not there,” Lavender said. “Then I went out to the wood pile and got to looking and found the axe in the wood pile with two sticks of wood over it … and the handle was sticking out.” “I picked the axe up … and laid it on a stick of wood and looked on it and found blood. The axe looked like it had been freshly washed; you can see on the top there the rust where it was freshly washed.” “Wait a minute,” Stennis interrupted. “At the time you found it, state whether or not the blood on it appeared to be fresh blood.” “Yes, sir…,” Lavender responded.10

Crucial to the prosecution’s case against Brown, Shields, and Ellington were of course the confessions they had made to various officers while incarcerated in the Meridian jail, and District Attorney Stennis next called as a witness Kemper County sheriff J. D. Adcock, who had been among those who had heard the confessions. “Mr. Adcock, down in the Meridian jail last Monday afternoon or night, did you have a conversation with either one of these defendants concerning the death of Mr. Raymond Stuart?” Stennis asked. At this point, however, L. P. Spinks, one of the defense attorneys, objected and moved that the question of the admissibility of Sheriff Adcock’s testimony be determined in the absence of the jury. The court sustained the objection, and the jury retired while the judge considered the question.11

The question explored in the absence of the jury was whether the confessions that Brown, Shields, and Ellington had allegedly made had been completely free and voluntary as required by Mississippi law, a question Sheriff Adcock answered in the affirmative under questioning by both District Attorney Stennis and defense counsel. Sheriff Adcock testified in response to questions by Stennis that at first he had talked to each of the defendants separately and that he had assured them that he and the other officers at the jail were determined to protect them from any mob violence. He had not promised the defendants any immunity from prosecution, Adcock said, and indeed had warned them that they would have to pay the price for their acts under the law. No threats or intimidation of any kind had been used during his interrogation of Brown, Shields, and Ellington, the sheriff assured the court, and at the end of the interrogation, after each had confessed to the murder of Raymond Stuart, “one or possibly more said that we dealt very kindly with them. They said to me that I didn’t even look like I was mad.” And in fact, Adcock added, both Ellington and Brown had stated to him at the outset of the trial that their confessions had been the truth.12

Adcock was then cross-examined by John A. Clark. He again denied that he had threatened force against any of the defendants, and stated that although he had not warned them that what they said might be used against them, he had warned them that they might hang for the murder of Stuart. Each of the defendants had nonetheless freely and voluntarily confessed to the murder, Adcock testified, and although he had heard that they had also previously confessed, he did not know of the circumstances under which the previous confessions had been obtained. Asked by Clark whether any of the defendants had complained about their treatment prior to his interrogation, Adcock admitted that Henry Shields “came in limping, and he kind of got on the box easy and looked like he was excited. I said: ‘Henry, sit on that box,’ and he said: ‘I can’t; they strapped me pretty hard.’ I said: ‘Make yourself comfortable; nobody is going to hurt you at all. All of us are here for your protection.’” “Did you understand that the confession that he had already made was brought about by putting him on a box and using a strap on him?” Clark asked. “I didn’t understand anything about how it might have happened, but he stated that he couldn’t sit down,” Adcock responded. Despite Shields’s statement, the sheriff had not inquired further into the matter.13

At the conclusion of the cross-examination, Judge J. I. Sturdivant ruled, over John Clark’s objection, that the confessions of Brown, Shields, and Ellington were admissible as evidence before the jury, and the jury was thereupon summoned back to the courtroom to hear Adcock’s testimony. Under questioning by District Attorney Stennis, the sheriff explained that at first he questioned the defendants individually and then brought them together to make their statements. On the afternoon of the day of the murder, Adcock said the trio had informed him, they had met and discussed the fact that Ellington and Brown had not received checks for their cotton, which Raymond Stuart owed them. Henry Shields had agreed to join Brown and Ellington that evening, Adcock said, for the purpose of killing Stuart and taking the money they believed he kept in his house. They had broken into Stuart’s house, the sheriff continued, and attacked Stuart as he slept, hitting him first with a stick and an ax, but Stuart fled into the hallway adjoining his bedroom, where the attack continued. Ed Brown had broken into a tool chest in the house, and used a “foot-ax” obtained from the chest to bludgeon Stuart until he fell against the tool chest.14

After Stuart had been beaten unconscious, Adcock testified, Ed Brown used the keys to Stuart’s safe and opened it, as well as a closet, in search of money. However, he found nothing. Ellington and Shields then carried Stuart’s body to a room used to store cotton seed, while Brown poured the oil from a lamp on and around the body and on the cotton seed and threw the lighted wick from the lamp into the cotton-seed storeroom in an attempt to burn the body and the house.15

After they had confessed to the murder of Stuart, Adcock testified, Brown, Shields, and Ellington indicated that they were relieved to have confessed the truth. “I asked them if they had told the truth and all the truth, and they said that they had,” the sheriff told the court. “This little boy on the end, Ellington, I believe he was smiling. He said: ‘Yes, sir. I feel a whole lot better.’ He asked one of the gentlemen there for a cigarette. I said: ‘Any man who tells the truth feels better.’ I said: ‘What about you, Ed?’ and he said, ‘Yes, sir, I feel a heap better.’ I said: ‘What about you, Henry?’ and he wouldn’t answer. The others said they had told us what licks they hit,” Adcock said, but Shields denied hitting Stuart at all.16

Sheriff Adcock also identified a set of keys introduced into evidence by District Attorney Stennis as being the keys that were dangling from the lock of the tool chest at Raymond Stuart’s house. In their confessions, Adcock testified, Ellington and Shields had said that Ed Brown customarily carried the keys in connection with his duties on the Stuart farm, and that he had used them to unlock a safe and a closet in the Stuart house in his search for money. Although Adcock was cross-examined by L. P. Spinks and Joe H. Daws on behalf of the defense, the cross-examination was perfunctory and did not discredit Adcock’s testimony upon direct examination.17

B. M. Stephens,18 the sheriff of Lauderdale County, was called as the next prosecution witness. Again defense counsel objected to any testimony regarding confessions by the defendants on the ground that such confessions had not been free and voluntary. Judge Sturdivant again overruled this objection, and Sheriff Stephens was allowed to testify. Like Sheriff Adcock, Stephens denied that the confessions of Brown, Shields, and Ellington resulted from threats or violence. “I told them they were in my care and keeping and I was going to protect them even at the cost of my own life,” he said. “I told them that I wanted any statement that they made to be free and voluntary on their part.” Stephens then related the confessions that he had heard from the defendants, and his testimony was virtually identical to that of Sheriff Adcock. Like Adcock, Stephens was subjected to only cursory cross-examination by defense counsel.19

Finally, Rev. Eugene Stephens, the brother of Sheriff Stephens, was called as a prosecution witness and testified that he had been present at the Meridian jail when the defendants had confessed. Rev. Stephens confirmed the versions of the confessions as testified to by Adcock and Stephens, and he also denied that any force or threats had been used to obtain the confessions. The defendants had been “told that [the officers] were there to protect them,” he said, “and were going to see that they had a fair trial and for them to feel easy.” The defense again objected to Rev. Stephens’s testimony, but again Judge Sturdivant overruled the objection, and with that, the prosecution rested its case.20

With the resting of the case for the prosecution, a dramatic change occurred at the trial, and the benign picture of kindly law enforcement officers interested only in voluntary and truthful confessions and the protection of those in their custody was starkly contradicted by the testimony of Ed Brown, Henry Shields, and Yank Ellington as witnesses in their own behalf. Testifying first on behalf of the defense, Ed Brown stated that he had been born in Sumter County, Alabama, was thirty years old, and had a wife and three children, aged five, ten, and thirteen. He had worked as a tenant on Raymond Stuart’s farm for three years, he said, and had never had any difficulties with Stuart. Stuart had “treated me nice,” he said, “and I done the same thing.”21

In response to questions by defense counsel John Clark, Brown denied that he had been telling the truth in the statements he had made to Sheriffs Adcock and Stephens while in custody at the Meridian jail. He had confessed, Brown said, only after he had been subjected to brutal whipping at the hands of Kemper County deputy sheriff Cliff Dial, and he had repeated the confession to Adcock and Stephens the following day only because he had been threatened with further torture if he did not do so.22

On the Sunday evening after the murder of Raymond Stuart, Brown testified, he was in custody in the Meridian jail when Deputy Sheriff Dial had come to his cell and had told him that he had heard that Brown had said that he had killed Stuart. Brown denied to Dial that he had participated in the murder, but Dial had said, “Come on in here and pull your clothes off; I am going to get you.” Three men had whipped him with a strap with buckles on the end, Brown continued, with Dial doing most of the whipping. “They stripped me naked and bent me over a chair, and I just had to say it; I couldn’t help it,” Brown told the court. “Did you bleed any?” John Clark asked. “Did I bleed? I sure did,” Brown replied. “How did you tell about the light and the lamp and such things as that?” Clark asked. “They whipped me so hard, and I said I didn’t know anything about them, and they put me down the third trip and said, ‘Ain’t that so?’ He said: ‘What about the lamp?’ and I said: ‘I reckon Henry Shields done that.’ They said: ‘You know more than that.’ They put me down again, and they whipped me so hard I couldn’t sleep that night.”23

He had repeated the confession thus beaten from him on the following day to Adcock and Stephens, Brown testified, only because he was afraid of further beatings. Adcock and Stephens had not threatened him, he admitted, but Deputy Sheriff Dial had warned him that he had better repeat the confession he had given as a result of the beatings. “That is the reason you told Mr. Adcock what you did?” John Clark asked. “Yes, sir, that is the reason,” Brown responded. “If you could see the places [on his body as a result of the beating], you would say a train didn’t move any lighter.”24

Under further questioning by John Clark, Ed Brown testified that contrary to his confession, he and his wife had visited a neighbor the night of the murder of Raymond Stuart, and had returned home and gone to bed around 10:00 p.m. The first two times he had been whipped, he said, he had steadfastly refused to admit any participation in Stuart’s murder, saying, “I ain’t never harmed Mr. Stuart in my life.” When the whipping was repeated for the third time, Brown said, “it looked like he was going to kill me, and I said: ‘Yes, sir.’ He said: ‘What about the lamp?’ I said: ‘I don’t know.’ He said: ‘Put him down again,’ and I said, ‘Yes, sir.’ He was whipping me so hard I had to say ‘yes, sir.’”25

Under cross-examination by District Attorney Stennis, Brown admitted that he had later repeated the confession thus extracted from him to Kemper County sheriff Adcock, and that on that occasion he had not been subjected to any threats or violence. And he also admitted having told Adcock as the trial began that his confession had been truthful. But Brown maintained that his confession to Adcock and his subsequent statement that the confession had been truthful were the result of his fear that he would be subjected to further beatings unless he adhered to the confession beaten from him. “The man whipped me so I had to say it,” Brown said. But the truth was that “I ain’t never harmed Mr. Raymond. There ain’t no need of saying I done it when I didn’t.” “If I die right now,” he continued, “I am going to say it: I ain’t never harmed Mr. Raymond in my life. If they want to they can kill me because I said that, but I ain’t ever harmed Mr. Raymond in my life.”26

Fear of further beatings, Brown maintained on Stennis’s cross-examination, had been the reason he had confessed to the murder and had even pleaded guilty when he had been arraigned before Judge Sturdivant. “Didn’t you know it would hang you when you told that you killed … [Stuart]?” Stennis asked, and Brown acknowledged that he understood the consequences of his confession. “But you went on and told that [to Sheriffs Adcock and Stephens] on Monday night?” Stennis persisted. “Yes, sir,” Brown replied. “I was scared because … [Deputy Sheriff Dial] beat me so.” “And you told it again today?” Stennis continued. “I was still scared,” Brown insisted. “Are you scared now?” Stennis asked. “Yes, sir,” Brown responded, concluding his testimony.27

Henry Shields was called as the next defense witness. He testified that he was twenty-seven years old and married. The night of the murder, he claimed, he had had a fight with his wife and had left home and gone to Meridian, where he was arrested by Kemper County deputy sheriff Cliff Dial and other officers on Saturday afternoon, March 31. He had been lodged in the Meridian jail, Shields said. In response to questions by defense counsel Joe H. Daws, as to whether he had had any trouble at the jail, Shields answered in the affirmative. He had encountered a “whipping spell,” he said. “Mr. Cliff tore me up.”28

On Sunday evening, Shields continued, Cliff Dial came to the jail and whipped him until he confessed to the murder of Raymond Stuart. “First I tried to tell the truth,” he testified, “but he wouldn’t let me. He said: ‘No, you ain’t told the truth,’ and I tried to stick to it. He whipped so hard I had to tell him something. He said: ‘Ed Brown done told that you helped kill Mr. Raymond.’ I said: ‘No, if there is a God in Heaven, I ain’t had nothing against Mr. Raymond. He could be home walking around as far as I know.’”29

Two other men were present when he was whipped by Dial, Shields testified, and the whipping was so severe that “blood ran through my pants, and I had them washed and then commenced bleeding again.” He had confessed to the murder in the presence of Sheriffs Adcock and Stephens, Shields said, only because Dial had warned him that if he changed his story he would be beaten again. “‘Henry, if you don’t tell them folks the same thing you told us, I will get meat again,’” Dial had warned. “I had rather you all would kill me,” Shields told the court, “than let Mr. Cliff get me again.”30

Finally, Arthur Ellington testified in his own behalf that he was twenty years old, was married, and had two children, ages two and six months. He had been born and reared in Noxubee County, Alabama, and had worked for Raymond Stuart for two years. On the night of the murder, Ellington said, he had been home in bed with his wife. On the evening of the day Stuart’s body had been discovered, he continued, white men came to his house and took him to the Stuart place where he was tied to a tree and flogged by the mob that had gathered after news of the murder spread. The mob had also tied a rope around his neck, Ellington testified, and twice hanged him from a tree limb in an attempt to force him to confess to Stuart’s murder. When he refused to confess, however, he was released and told “to go home, and I just could get home.”31

The following day, Ellington said, he was taken into custody by Deputy Sheriff Cliff Dial, accompanied by Russell Dudley, and taken to the jail at Meridian. On the trip to Meridian, he said, Dial and Dudley drove into Alabama, stopped the car, and beat him until he confessed to participating in the murder of Raymond Stuart. “Did they whip you pretty bad?” John Clark asked Ellington. “Yes, sir,” Ellington replied, “this side is swollen as tight as I don’t know what.” “Did they get any blood?” Clark inquired. “Yes, sir,” Ellington said, “I have got a bandage on it now.”32

On cross-examination, District Attorney Stennis pointed out to Ellington that he had pleaded guilty at the arraignment, but Ellington maintained that he had done so, just as he had confessed originally, because he was afraid of further beatings. Had he also been afraid of Sheriff Adcock, to whom Ellington had also confessed, Stennis asked. “Yes, sir,” Ellington replied. “I am scared of all white people.”33

The defense also produced further witnesses in an attempt to prove the innocence of Brown, Shields, and Ellington. Ellis Lee Giles testified that he had been at Henry Shields’s house the night of the murder playing cards, and Mary Shields testified that she and Henry had had a fight the night of the murder and he had left home. They had scuffled over an ax, she said, and her leg had been cut during the scuffle. As for the bloody jumper found in their house, Mary Shields said that her mother had given her some fresh meat wrapped in the jumper, which had been discarded by her father.34

Kate Ellington, the wife of Yank Ellington, also confirmed his testimony that he had been at home in bed the night of the murder. Testifying regarding the beating and hanging of her husband at the Stuart place, Kate Ellington stated that when he returned home he “was beat pretty bad.” Under cross-examination, she conceded that after the crowd at the Stuart place had beaten and hanged Yank, Deputy Sheriff Cliff Dial had finally intervened and persuaded the crowd to allow Yank to go home.35 And Irena Brown, the wife of Ed Brown, confirmed her husband’s testimony that they had visited a neighbor on the night of the murder of Raymond Stuart. They had visited Fannie Little’s house, she testified, and returned home, eaten roasted sweet potatoes, and gone to bed.36

The fact that Brown, Shields, and Ellington had repudiated their confessions in their testimony at the trial and had alleged that their confessions had been obtained through physical brutality apparently came as a surprise to District Attorney Stennis, since he made the somewhat unusual move of reopening the case for the prosecution by calling rebuttal witnesses to the stand. By calling the rebuttal witnesses, Stennis sought to refute the testimony of the Kemper County trio that the content of their confessions had been dictated to them during the course of the beatings by which the confessions had been obtained. Stennis was therefore seeking to demonstrate to the court and jury that however the original confessions might have been obtained, the content of the confessions was truthful, and the confessions to Sheriffs Adcock and Stephens, which the defendants had admitted were uncoerced, were therefore believable.

Scooba marshal T. H. Nicholson and E. L. Gilbert both testified as rebuttal prosecution witnesses. Each denied that any suggestions had been made to Ed Brown or Henry Shields regarding what their murder confessions should contain. But during the course of their cross-examination by defense counsel, both Nicholson and Gilbert freely admitted that Brown and Shields had been beaten until they confessed. “The defendants Ed Brown and Henry Shields had been whipped before the statements were obtained?” defense counsel Joe H. Daws asked Nicholson. “They had been whipped some, yes, sir,” Nicholson replied. “They were whipped two or three times before any confessions were made at all?” Daws persisted. “No, they were only whipped once,” Nicholson said. “That was in the jail in the city of Meridian, and you were present at the time? Who else was present there?” Daws continued. “Cliff Dial and Guy Jack, Warren Campbell and myself when Henry was whipped; we four went in there, and Buddy Gilbert was there when Ed was whipped,” Nicholson responded.37

E. L. Gilbert similarly admitted that he had been present at the jail when Brown and Shields had been whipped, but denied that he had been physically present in the room when Shields was being whipped, although, he admitted, it “sounded like whipping.” “When you asked Ed after he was whipped and during the time he was being whipped, you asked him about whether or not he used the ax?” Joe Daws inquired. “I asked him what he used,” Gilbert said. The whipping of Brown had lasted about an hour and a half, Gilbert continued, and Brown “was whipped one time, but I don’t know how many intervals there were. We told him any time he wanted to talk, we would let him up, and he got up.” “There were two or three intermissions or skips between the whippings?” Daws inquired. Gilbert replied in the affirmative and said that at the conclusion of the whipping, Brown “told the same thing Henry told.”38

In their testimony regarding the beatings to which they had been subjected, Brown, Shields, and Ellington had all identified Kemper County deputy sheriff Cliff Dial as the person primarily responsible for the beatings. Dial appears to have been a personal friend of Raymond Stuart, since he served as an honorary pall bearer at Stuart’s funeral.39 Called as a rebuttal prosecution witness, he too freely admitted that the beatings had occurred, while denying that the three blacks had been instructed as to what story to tell.

On direct examination by District Attorney Stennis, Dial stated that he had intervened after Yank Ellington had been hanged from a tree and flogged by the crowd that had gathered at Raymond Stuart’s house after the murder had been discovered. “I told them that Mr. [Burt] Stuart had asked me to take charge of the place,” he said, “and I didn’t want any of the negroes beat up and that I didn’t believe this negro was guilty and I would rather they wouldn’t beat him up.” When he subsequently arrested Yank Ellington, however, Dial admitted that he himself had whipped him during the trip to the Meridian jail. “On the way down there,” Stennis asked, “did you strap him some?” “Yes, sir,” Dial replied. “He denied … [committing the murder]. He said that Ed and them were in it but that he stood around and held the light, and then he finally told what I thought was the truth about the thing.”40

On cross-examination by defense counsel John A. Clark, Dial related that about twenty men had seized Yank Ellington and whipped him at the Stuart place after the murder was discovered. “Did they hang him there?” Clark asked. “Well, you know they didn’t hang him,” Dial replied. “They pulled him up but they didn’t hang him.” “Of course, they didn’t kill him?” Clark continued. “No, sir,” Dial said. Dial also again pointed out that he had tried to dissuade the mob from flogging Ellington and other blacks at the Stuart place, but that he had been unsuccessful. Had Ellington and other blacks been whipped a “right smart” by the mob, Clark inquired. “Not too much for a negro,” Dial responded; “not as much as I would have done if it was left to me [emphasis added].”41

After Yank Ellington had been whipped and hanged, Dial testified, Yank had said that he had seen Ed Brown kill Raymond Stuart. John Clark then inquired whether, given the treatment Ellington had received, he would not have been willing to admit killing Stuart himself. “I don’t think so,” Dial replied. “I think he would have had better sense than that.” Under continued questioning by John Clark, Dial again admitted that he had beaten a confession from Ellington during the trip from Kemper County to Meridian after Ellington had been taken into custody. “What did you say you did to him on the way to Meridian?” Clark asked. “We stopped on the way and got water and stopped over there and talked to him about the thing,” Dial said, “and then we strapped Yank a little bit.” “He admitted it himself after he had been strapped?” Clark continued. “Yes, sir …,” Dial responded. As in the case of Yank Ellington, Dial admitted that Ed Brown and Henry Shields had denied participating in Stuart’s murder, but had changed their stories after being beaten. “We kind of warmed them a little—not too much,” Dial testified. “But they didn’t say it until after you warmed them up?” Clark asked. “No, sir …,” Dial admitted.42

John Clark later admitted that the Kemper County trio’s attorneys offered only an anemic defense on their behalf and had been largely going through the motions of defending their clients. At no stage of the trial was this more evident than at the conclusion of Cliff Dial’s testimony, since at that point it had become obvious from the testimony of the prosecution’s own witnesses that the confessions of Brown, Shields, and Ellington had not been free and voluntary but rather were the products of physical coercion. The proper course for defense counsel would have been to move that Judge Sturdivant exclude the illegally procured confessions as evidence in the case, but no such motion was made by counsel for the defense.

The only objection offered by defense counsel was to the testimony of the rebuttal witnesses, repeating what Brown, Shields, and Ellington had said in their confessions, and this objection was sustained by Judge Sturdivant. “The only purpose of this testimony [of the rebuttal witnesses] and the only part I admit,” Judge Sturdivant ruled, “is that these parties, witnesses and others, didn’t suggest to these defendants at that time what they should say with regard to how it happened, nor whom they should implicate and further that they were not told to stick to this tale.” And he instructed the jury that it should “disregard any part of this testimony … except that they didn’t suggest to them what weapons were used and who was implicated and didn’t tell them to stick to this tale. The other is excluded.”43

The effect of this ruling, however, was not only to exclude the testimony of the prosecution’s rebuttal witnesses regarding the content of the Kemper trio’s confessions but also to exclude the testimony confirming that the trio had been beaten into confessing. Defense counsel’s actions therefore resulted in the exclusion of testimony that the Kemper trio’s confessions had indeed been the product of coercion, while their failure to move the exclusion of the confessions on that ground was a plain dereliction of their duty to their clients—a dereliction that almost cost Brown, Shields, and Ellington their lives.

Further damaging the case for the defense was the testimony of T. D. Harbour as a rebuttal prosecution witness. Harbour testified that he had been performing fingerprint work for the Meridian police department for eleven years and that he had found fingerprints on the smashed lamp that had been discovered next to Raymond Stuart’s body. “There are two prints here that go with Ed Brown’s card,” Harbour said, “one is his right fore-finger and the other is his left forefinger.” “You are certain that the print that you got off the lamp is the same as the prints that you took from Ed Brown?” District Attorney Stennis asked. “Yes, sir,” Harbour replied.44

Defense Attorney John A. Clark objected to the admission of Harbour’s testimony, arguing that the prosecution had previously rested its case and that it was unusual procedure to allow the prosecution to reopen its case after having rested. Clark also pointed out that the defense had not had time to secure fingerprint experts who might be able to rebut Harbour’s testimony. John Stennis, on the other hand, argued that he had been informed that the defendants had confessed and had assumed that the fingerprint evidence would therefore not be needed as part of the prosecution’s case. The “State was therefore taken by surprise with the defense presented by the defendants,” consisting of the repudiation of their confessions, Stennis said. Judge Sturdivant overruled the objection of the defense and allowed Harbour’s testimony to be admitted, but he assured defense counsel that he would give them time to obtain their own fingerprint experts. No such attempt, however, was apparently ever undertaken by defense counsel.45

The final witnesses for the prosecution in rebuttal included L. G. Temple, who testified that he had visited Raymond Stuart’s house on one occasion when Stuart had to send for Ed Brown to obtain from him the house keys, including the key to his safe.46 And Dr. Wall testified that the blood on the jumper obtained from Henry Shields’s house had been fresh when he had first seen it. There was no testimony, however, that the blood was of Raymond Stuart’s blood type.47

After the prosecution rested its case in rebuttal, Judge Sturdivant instructed the jury, and at the request of defense counsel included in his instructions the admonition that “a confession solicited by threats or coercion or force or intimidation is not legal evidence and if you have any reasonable doubt the so-called confessions of the defendants resulted from threats, coercion, force or intimidation and are not true then you are not to consider same as evidence against the defendants.”48 The jury nonetheless returned verdicts of guilty of murder in the first degree, and Judge Sturdivant thereupon ruled that Ed Brown, Henry Shields, and Yank Ellington “shall be confined, or in the enclosed yard of such Prison or in such Building or enclosed yard that the Board of Supervisors of [Kemper] County may designate and there be hanged by the neck until [each] is Dead, Dead, Dead. Which execution shall be on Friday the nth day of May A.D. 1934.”49

After Judge Sturdivant imposed the death sentence, Brown, Shields, and Ellington were hurriedly escorted by heavily armed officers to the jail in Meridian. They were given no time to consult with their attorneys regarding any appeal, and since all three were indigent, an appeal appeared to be highly unlikely. “Confined in condemned cells at the county jail since their conviction and death sentence,” the Meridian Star reported less than a week before the execution date, “the three blacks have spent almost all their daylight hours in praying and singing religious songs. By nightfall, becoming exhausted, they have slept apparently well, according to Jailer A. E. McGee, who has them in charge.… They are said by Jailer McGee to have eaten their meals regularly and heartily.” And, the Star noted, the trio continued to maintain their innocence.50

1. The transcript of the proceedings, as printed in the Record, Brown v. Mississippi, pp. 5, 78, indicates that the trial was held on 25 and 26 March 1934. This is clearly erroneous, since Raymond Stuart was not murdered until March 30.

2. Record, Brown v. Mississippi, pp. 5–9.
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