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1
INTRODUCTION

“Aggressive fighting for the right is the noblest sport the world affords.”

Theodore Roosevelt, “Municipal Administration: The New York Police Force”

Why intervene overseas? How should America go about diplomatic and military intervention? These questions vexed practitioners and students of American foreign policy throughout the 1990s, when the collapse of the Soviet Union removed both the primary threat to the West and a stabilizing influence in the less-developed world. The September 11, 2001, terrorist attacks and the ensuing “global war on terror” injected additional urgency into the debate over intervention. Was America now at war with an irregular armed force and its state sponsors, or was the counterterrorist campaign an exercise in global law enforcement, connoting judicial remedies for international violence? By what right could the nation prosecute such a campaign on the soil of sovereign nations? The effort to settle these matters was not merely of academic interest but also carried consequences of the utmost gravity.

The international community—roughly speaking, sovereign states and the organizations pledged to uphold international peace and security—has found it difficult to forge a consensus on the best way to restore a just order in states saddled with failed or abusive governments. Fueling this indecision is a tension within Article 2(7) of the United Nations Charter, which forbids the organization from intervening “in matters which are essentially within the domestic jurisdiction of any state” while exempting enforcement measures carried out under Chapter VII. The inability of the international community to strike a balance between the competing requirements of Article 2(7) has muddied discussions of international intervention. Article 53, which explicitly prohibits regional action without Security Council authorization, presents an additional obstacle to a consensus.1 Confusion over these articles has inhibited efforts to curb abuses in countries ranging from Bosnia to Rwanda to Sudan. The need for a set of principles to guide American and international decision making in these areas has become abundantly clear.

Outside intervention to shield populations from ineffective or abusive rulers has a long pedigree on the theoretical plane, if not in execution. History thus may be of help in solving today’s quandaries. As early as the seventeenth century, Hugo Grotius, building on earlier work by the just-war theorists, sketched a rationale for humanitarian war. “The last and most far-reaching reason for going to war to help others is the common tie of humanity,” wrote the great legal theorist. “There is also the problem whether a war is lawful which is undertaken to protect the subjects of another ruler from oppression by him. … But where there is manifest oppression, where a [tyrant] uses his power over his subjects in ways odious to every just man, his people will not be denied the right of all human society.” Grotius maintained, furthermore, that the principle of intervention remained valid despite the prospect of outsiders using lofty ideals as a pretext to work mischief in neighboring states.2 Any principle might be misused, he argued; that was no excuse for apathy or inaction.

For the foreseeable future the question of international intervention will remain, by and large, a question of the uses of American power. Yet discourse about U.S. strategic doctrine has been largely bereft of historical content—a striking shortfall considering the impressive collection of minds that has engaged this subject over the past decade. To provide a fresh perspective on the use of American power in the early twenty-first century, this book investigates the diplomacy of the early twentieth century. Theodore Roosevelt, U.S. president from 1901 to 1909, confronted a security milieu that had many traits in common with that of today: rapid economic integration, governments that were unable or unwilling to discharge their duties toward foreigners and their own citizens, and even a loose equivalent of today’s terrorist networks, in the form of an international anarchist movement that felled Roosevelt’s predecessor, William McKinley. Who better to consult on the proper uses of American power than Roosevelt? Few practical statesmen have written more extensively or more thoughtfully on foreign policy than “TR,” or have bequeathed a well-crafted political philosophy for contemporary use. His meditations on diplomacy and military affairs could furnish a model for American strategic doctrine in the present era. In short, the Roosevelt era bears examining as the United States mulls its role in a world awash in religious and ethnic passions, terrorism, the wholesale failure of states, and exotic weaponry.

In an effort to cope with what might be called “failed states,” Roosevelt, an avowed interventionist, fashioned an “international police power.” Strikingly, he grafted the police power onto the Monroe Doctrine, that venerable principle of U.S. foreign relations that sought to deter European territorial aggrandizement in the New World. His “Roosevelt Corollary” to the doctrine gave the police power both a preemptive and a defensive hue. “Chronic wrongdoing, or an impotence which results in a general loosening of the ties of civilized society,” he proclaimed in his December 1904 message to Congress, “may in America, as elsewhere, ultimately require intervention by some civilized nation, and in the Western Hemisphere the adherence of the United States to the Monroe Doctrine may force the United States, however reluctantly … to the exercise of an international police power.”3

What did Roosevelt’s words mean? The president, in essence, proposed a humane, disinterested brand of imperialism to displace the self-aggrandizing European variety that drove great-power colonial competition in the late nineteenth century. A former New York City police commissioner, New York state legislator, and U.S. Civil Service commissioner, TR was accustomed to using state power to preserve order and superintend the public welfare. This study argues that he viewed world affairs using the same frame of reference. He asserted that the United States, as the New World’s leading republic, was endowed with a quasi-legal right to step in and arrange the repayment of foreign debts for Latin American governments that were unable or unwilling to do so. He also claimed the right to perform police duties within Latin American republics that had egregiously failed to secure the blessings of liberty that were enjoyed by Americans for their citizens. Theodore Roosevelt’s supple doctrine required diplomacy, mediation, finance, law enforcement, and armed force to achieve these aims.

Roosevelt’s vision of an international police power does not warrant revival in all its details. Forcible repayment of debts, for instance, has been a dead issue for many decades, in part because of TR’s diplomatic exertions. The United States needs no longer fear that great-power competitors will use debt collection as an excuse to seize territory in the Americas. This removes the defensive element that prodded TR to shape a doctrine of international policing in the first place. Still, contemporary statesmen are seemingly groping toward an international police power similar to that devised by TR, even though they have far different goals in mind. A useful model of international constabulary duty would be both effective, warding off charges of impotence that are sometimes directed at the international community, and self-denying, to soothe the misgivings of weaker nations fearful of becoming the targets of a latter-day colonialism.4 Analyzing Roosevelt’s concept of the international police power, then, could help statesmen gain intellectual traction on the dilemmas that have bedeviled them since the Cold War sputtered out.

An added benefit of examining Roosevelt’s thinking about international police duty will be to clarify the cavalier references to international policing—e.g., “world policeman,” “globocop,” and other trendy terms—that litter discourses on international affairs today. The Roosevelt Corollary will provide a convenient framework for assessing international police power. Analyzing the corollary and the intellectual milieu in which it was developed could help shape a concept of international police power that achieves decisive results while avoiding the semblance of renewed imperialism. A benevolent, self-limiting doctrine of intervention could command the widespread support needed to buoy efforts on behalf of world order.

The Need for Historical Perspective

The outpouring of literature on intervention since the Cold War contains scant discussion of historical precedent, much less of an international constabulary function along Rooseveltian lines. Nor have the older studies been of much help with TR’s police-power concept, despite the existence of an impressive body of work on his diplomacy, including works by Howard K. Beale, Frederick W. Marks III, and Richard H. Collin.5 Indeed, some eminent scholars have denied that Roosevelt had any lasting impact on American foreign relations. In his Diplomacy, for instance, Henry Kissinger specifically denied that TR, despite his enduring personal popularity, had exerted much influence on succeeding generations of policymakers. “Roosevelt lived either a century too late or a century too early,” declared Kissinger. “His approach to international affairs died with him in 1919; no significant school of American thought on foreign policy has invoked him since.” He attributed this puzzling phenomenon to Roosevelt’s defeat in the debate with Woodrow Wilson over U.S. intervention in the First World War.6

Whatever the reason, no one has examined Roosevelt’s vision of an international police power in any depth or, still less, sought to hammer it into an implement of contemporary statecraft. Most accounts content themselves with quoting the corollary, as though the meaning of “international police power” were self-evident. It is not. One plausible explanation for the dearth of analysis is the disrepute into which American imperialism has fallen.7 Discussing America’s imperial episode dispassionately is nigh on impossible.

Another factor that could help explain TR’s virtual absence from discussions of contemporary diplomacy is the gulf between the disciplines of diplomatic history and political science. Some steps have been taken to remedy this defect. The first printed mention of a possible link between the Roosevelt era and present-day foreign-policy debates came in a 1991 working paper titled Defining a New World Order: Toward a Practical Vision of Collective Action for International Peace and Security, by Alan K. Henrikson, a professor of diplomatic history at the Fletcher School of Law and Diplomacy.8 This study builds on the intellectual groundwork laid by previous scholars. It strives to fill a gap in the literature on Rooseveltian diplomacy and, in the process, to illuminate some of the dilemmas besetting statesmen today.

TR left behind a wealth of evidence to aid in this enterprise. The libraries at Harvard University house the nation’s largest collection of Roosevelt’s letters and personal papers, serving in effect as the TR presidential library. Another sizable cache of material resides in the Theodore Roosevelt Papers at the Library of Congress in Washington, D.C. The most complete edition of TR’s letters is an eight-volume set titled The Letters of Theodore Roosevelt.9 Finally, there are two wide-ranging collections of TR’s state papers, books, and letters: a mammoth twenty-volume set christened National Edition: Works of Theodore Roosevelt and a twenty-four-volume set titled Memorial Edition: Works of Theodore Roosevelt.10 Other useful sources include the redoubtable Foreign Relations of the United States (FRUS) series, which contains TR’s annual messages to Congress and the diplomatic correspondence surrounding all of the cases under study here.11 Providing support for—and, in some cases, useful counterpoints to—TR’s own writings are the writings of figures such as Elihu Root, William Howard Taft, and Leonard Wood, as well as anti-imperialists such as William Jennings Bryan and Carl Schurz.12

Layout of the Study

This book starts by examining Theodore Roosevelt’s personal convictions and political philosophy, then proceeds outward into the realm of public affairs, examining first domestic and then international politics. Chapter 2 assesses the biographical origins of TR’s views about the responsible use of power. Among the key themes derived from this selective biography are Roosevelt’s convictions that collective action alone could solve the worst problems facing American society, that government was the proper agent to maintain social equilibrium, and that the middle path in politics was preferable to both utopianism and the amoral pursuit of parochial interests. Chapter 3 examines the police-power concept in American domestic law and shows that, in TR’s day, conflicts of police power were increasingly being decided in favor of the federal government. Chapter 4 considers Roosevelt’s advocacy of good government, a cause that he championed not only during his service at the U.S. Civil Service Commission and the New York Police Department but also during his conduct of international constabulary missions. Chapter 5 rounds out the discussion of TR’s beliefs about domestic politics and law by assessing his handling of capital-labor disputes—the principal threat to the American political system during his public career.

The study next turns its gaze overseas, scrutinizing Roosevelt’s approach to diplomatic and military affairs. It identifies the elements of the Roosevelt Corollary, defines the relationship between the Monroe Doctrine and the international police power, and suggests when and how TR believed the police power could lawfully be deployed. It addresses the following questions:

[image: Images] What constituted “chronic wrongdoing” and “impotence” by a state targeted for intervention? What was a “general loosening of the ties of civilized society”?

[image: Images] Was the international police power a uniquely American prerogative, or could other nations use it to justify intervention? Could civilized nations intervene with impunity in the affairs of those states deemed barbarous?

[image: Images] What was the international police power? Was it a legal construct or simply a policy statement? Was it merely an adjunct to the Monroe Doctrine?

[image: Images] Did the Monroe Doctrine, as modified by the Roosevelt Corollary, bar U.S. intervention outside the Western Hemisphere? Conversely, was the doctrine an absolute injunction against great-power intervention in the Americas?

The process of answering these questions will yield a doctrine of intervention that faithfully reflects Theodore Roosevelt’s police-power theory while incorporating data from actual constabulary operations.

Chapters 6 through 9 make up an analysis of Rooseveltian foreign policy. Chapter 6 reviews the theories that molded TR’s view of foreign policy. Of particular interest are Alfred Thayer Mahan’s maritime theories and TR’s own analysis of the symbiosis among justice, peace, and forceful diplomacy. Chapter 7 examines the shortcomings of the international legal order, notably the lack of a sanction of force to bolster international law, and distills principles undergirding the international police power. Chapter 8 weighs several constabulary missions from the Roosevelt presidency and examines how Roosevelt’s thinking about an international police power matured. The cases include (a) the extension of the domestic police power to the Philippine Islands during the Philippine War and postwar U.S. military and civil administration; (b) the extension of the police power, under the Platt and Teller amendments, to Cuba in the wake of war with Spain; (c) the U.S. naval response to a European blockade of Venezuela in 1902–3; (d) the U.S. intervention in the Panamanian revolution of 1903 and the legal framework erected to govern the Canal Zone; and (e) the American administration of Dominican finances following the 1904–5 crisis, undertaken pursuant to the Roosevelt Corollary. To help determine Roosevelt’s views about policing beyond the confines of the New World, the study examines his discussion of a European exercise of the police power during the Algeciras Conference. Together the cases provide a comprehensive picture of how TR used the international police power in the Western Hemisphere and show that he contemplated a broader exercise of the police power by the advanced nations. Finally, chapter 9 examines the military strategies used for international constabulary missions, focusing in particular on the U.S. Army’s experience in the Philippine War and the development of the “small-wars” doctrine by the U.S. Marines in the interwar period.

Theodore Roosevelt’s international police-power concept was more ambitious than what has been proposed by even the most enthusiastic present-day proponents of international intervention. He maintained in effect that a power of legislation and regulation was vested in the international community, just as this power was vested in the federal government within the American system. He invoked the police power sparingly and implemented constabulary actions judiciously.

Was Roosevelt credible? Did his deeds match his soaring rhetoric? TR explicitly welcomed the scrutiny of historians in his final message to Congress (December 1908), when he proclaimed that American foreign relations under his presidency had been based on “the theory that right must be done between nations precisely as between individuals.” He maintained that “in our actions for the last ten years we have in this matter proven our faith by our deeds.”13 Strong words; if they are borne out by the historical record, Theodore Roosevelt will have handed contemporary statesmen a remarkably useful analytical tool.


2
PHILOSOPHY

“Peace is a goddess only when she comes with sword girt on thigh.”

Theodore Roosevelt, American Ideals

Theodore Roosevelt was an unabashed interventionist—both by temperament and by philosophy. From manifold sources TR derived a set of precepts that guided his approach to private and public life. During his career he exhorted America to live its national life according to his vision of honor, justice, and righteous strife. For him, power was a tool to be deployed for the common good. Since his vision arose from the nineteenth century’s distinctive cultural milieu, it bears reviewing for modern readers. From his principles and experiences, Roosevelt fashioned a vision of government-as-constable, with the police power as the enabling doctrine for a kind of constabulary function.

For Roosevelt the constabulary function seemed to be founded on three elements: (1) preserving public order, in the usual sense associated with police forces; (2) mediating among competing actors in society, especially where this competition threatened American institutions; and (3) nurturing social reform through legislation and regulation. This chapter pulls together material from a variety of sources, including law, economics, and political philosophy, in an attempt to identify the sources of Roosevelt’s thinking about the police power. As will be seen in subsequent chapters, TR’s notion of the police power also shaped his handling of international diplomacy and warfare. The statesman was vague about the exact intellectual process by which he internationalized the police power. Judging by his reading of American history and his theorizing about the American frontier, he viewed the post-1898 growth of the U.S. world role as simply the latest phase in a natural process of expansion that reached back at least to the days of the Louisiana Purchase, if not beyond, to the westward spread of Anglo-Saxon culture and traditions across the Atlantic.1 Extending U.S. authority beyond the confines of U.S. territory probably seemed natural to him. Roosevelt envisioned a great-power exercise of an international police power within geographically circumscribed “jurisdictions.” Over the long term, once international society matured sufficiently, he held out the possibility of a broader, multinational exercise of the police power.

Communal Action in Pursuit of Moral Ends

The police-power doctrine dovetailed with the Progressive instincts of reformers like Roosevelt. Roosevelt’s sturdy moral sense at times drained his politics of subtlety and guile, but it also clarified his political convictions and provided solid moorings amid the tumult of turn-of-the-century life. Roosevelt attributed his obsession with virtue to his Victorian upbringing. In particular, his adoration for his father, “the best man I ever knew,” bred in Roosevelt a powerful sense of right and wrong on which his approach to private and public life stood. Theodore Roosevelt Sr., a moderately wealthy New York businessman and philanthropist, had “combined strength and courage with gentleness, tenderness, and great unselfishness. He would not tolerate in us children selfishness or cruelty, idleness, cowardice, or untruthfulness.”2

The elder Roosevelt’s rigorous moral instruction intensified his son’s innate dislike of injustice. “Brutality by a man to a woman, by a grown person to a little child, by anything strong toward anything good and helpless, makes my blood literally boil,” he wrote on one occasion.3 From his upbringing emerged a stern code of personal conduct predicated on honor, honesty, and strenuous exertion.4 A fighting spirit was essential to any worthwhile endeavor. Righteous strife—meaning hard work in peacetime, martial valor in wartime—was necessary to realize moral ends. Roosevelt credited his father, who helped him to overcome severe physical infirmities, with preparing him to be “both decent and manly” and to take up “the rough work of the world.”5 That work involved using power to counterbalance powerful agents that were able to oppress workers, in the case of the great corporations, or to instigate violent unrest, in the case of the labor unions.

Roosevelt’s voracious reading of history reinforced the moral regimen his father imparted.6 A sickly boy, TR drew sustenance from the deeds of great men. He recalled, “I was nervous and timid. Yet from reading of the people I admired—ranging from the soldiers of Valley Forge, and Morgan’s riflemen, to the heroes of my favorite stories—and from hearing of the feats of my Southern forefathers and kinsfolk, and from knowing my father, I felt a great admiration for men who were fearless and who could hold their own in the world, and I had a great desire to be like them.”7 Enjoined by Theodore Sr. to “make” his feeble body by physical labor, Roosevelt fell back on the heroism of ages past. In public life he conjured up great Americans such as Washington, Lincoln, and Grant to inspire and to help defend his policies.

Fiction was another source of inspiration for TR, who favored literature that reinforced the lessons in moral virtue conveyed by his father and other sources of wisdom. Roosevelt thought his favorite poem, Henry Wadsworth Longfellow’s epic Saga of King Olaf, was an example of meritorious verse. He counseled Martha Baker Dunn, a literary critic for the Atlantic Monthly and a partisan of Browning, “Just one word about Longfellow, however. Don’t look down on him because he is so utterly different from Browning; so different that he might belong to another world. For all his gentleness he strikes the true ring of courage, the balladlike ring of courage.” He maintained, more to the point, that “if a boy or girl likes [the Saga] well enough to learn most of it by heart and feel the spirit of it, just as they ought to like Julia Ward Howe’s battle hymn, they will always have in them something to which an appeal for brave action can be made.”8 For Roosevelt great literature bestowed on the reader not only pleasure but also beneficent moral effects.

In the Saga, Longfellow recounted a tale, replete with Nordic themes of honor and valor, in which barbarism had been quenched, and civilization extended, at the point of a sword.9 Insists Thor, the Norse god of thunder, in a plaintive show of bravado:

Force rules the world still

Has ruled it, shall rule it;

Meekness is weakness,

Strength is triumphant,

Over the whole earth

Still is it Thors-Day!

King Olaf, a recent convert to Christianity, vows to wean his own vassals from the old faith, by force if necessary:

All the old gods are dead,

All the wild warlocks fled;

But the White Christ lives and reigns,

And throughout my wide domains

His Gospel shall be spread!

And beyond. Mustering a company of champions, Olaf campaigns throughout the Salten Fjord region of Norway, vanquishing heathen deities and imposing the Christian faith.

In their temples Thor and Odin

Lay in dust and ashes trodden,

As King Olaf, onward sweeping,

Preached the Gospel with his sword.10

Longfellow considered force a civilizing agent. Roosevelt heartily agreed.

TR praised an unlikely source, his Southern heritage, for shaping his views on diplomacy.11 “I have always felt that my southern ancestry was responsible for much of my attitude in foreign politics,” he confided in 1903. “I do not intend to do injustice to anyone; but I do not intend to be withheld from doing justice to all, including our own people, by either technicality or sentimentality.”12 Antebellum Southerners took a romantic view of the Middle Ages. The Southern strain of chivalry, observed Eugene Genovese in Sewanee Review, spurred gentlemen to cultivate a “spirit of honor” that would temper their love of arms and channel their romantic urge to adventure in a more beneficial direction. Protection of women and the weak was a central theme in Southern literature.13

For Southern aristocrats, the health of American civilization flowed from the chivalric ideal, not the amoral—as they viewed it—pursuit of wealth.14 One prominent Virginian, Thomas Roderick Dew, reminded Southern men that knighthood had been created “to arrest the downward progress of civilization; that all true knights must be honorable, courteous, liberal, clement, loyal, devoted to woman, to arms, to religion.”15 Chief among the chivalric virtues were piety, morality, gallantry, and honor.

Ferocity toward enemies was expected; so was gentleness toward those in distress. The Southern code of honor ran counter to the mercantile ethos championed by Northerners. Aspirants to knightly virtue derided the commercial and industrial spirit, which, they claimed, “destroys the ideal and reduces everything to a utilitarian standard.” For them the industrial North embodied sterile materialism. Southerners also ridiculed Northern skepticism. Southern gentlemen condemned the “mocking spirit which derides alike religion and honor—and is thoroughly mercenary, sensual, and devilish.”16 Yankeeism, in sum, worked against chivalry. Similar themes reverberate throughout Theodore Roosevelt’s political philosophy. TR’s love of bold enterprise, distaste for untrammeled individualism, insistence on caring for the weak, and belief that American civilization turned upon individual acts of gallantry surge from his writings. The upshot: private virtue had public ramifications for a nation undergoing wrenching change.

From power flowed a responsibility to maintain order and tend to the public welfare. The scion of a patrician New York family, Theodore Roosevelt imbibed the concept of noblesse oblige, which emphasized the benevolent use of privilege. Wealth and power conferred social responsibility. Theodore Roosevelt Sr., who confessed to a “troublesome conscience,” had devoted the bulk of his time outside of business hours to charitable concerns, helping found the Children’s Aid Society and the State Charities Aid Association.17 He frequently enlisted the help of his children in his philanthropic endeavors, acquainting them with the grim realities that accompanied America’s waxing economic might.

Roosevelt thus was exposed at a tender age to the hardships that afflicted the urban poor during the Industrial Revolution. He recalled assisting Theodore Sr. at the Newsboys’ Lodging-Houses, in the night schools, and in programs designed to resettle orphans from the harsh streets of New York to the homes of families in the West.18 Close contact with the dispossessed solidified his conviction that the well-off must exert themselves on behalf of the destitute. Noblesse oblige was the medium through which personal morality was transposed to the realm of public affairs. Roosevelt candidly admitted that he lacked the aptitude for his father’s hands-on style of philanthropy.19 Even so, social uplift pervaded his philosophy.

Individual efforts to better American society were all very well, maintained Progressive Americans, but individuals could not stand against the new forces that threatened to dominate society. The U.S. educational system was partly at fault. TR bemoaned the dearth of instruction on communal virtue and responsibility in his own primary and secondary school education and at Harvard College. While American citizens exhibited laudable civic virtue, Roosevelt nonetheless maintained that the educational establishment had acquiesced in “a riot of lawless business individualism which would be quite as destructive to real civilization as the lawless military individualism of the Dark Ages.”20 He denounced the laissez faire doctrine, which formed the orthodoxy for political economists of the day.

For TR, the term “laissez faire” conveyed the impression that self-interest was everything. American society overlooked the danger excessive individualism, particularly among the great captains of industry, posed to democracy. To combat this indifference to the common good—this betrayal of noblesse oblige—Roosevelt preached the ethics of collective responsibility and collective action. Collective action, he believed, could redress some of the shortcomings of American society.

To Theodore Roosevelt it was self-evident that “what is true of the individual is also true of the nation.”21 The virtue of individual citizens channeled political endeavors in the morally correct direction; a collective ethos focused those endeavors on affairs of state. Fighting for the public interest, then, was the core of TR’s philosophy. Elevated ideals would not only better social conditions but equip the nation on a cosmic level to withstand the lure of materialism. The temptation to materialism was especially pronounced in prosperous times. Roosevelt proffered the frivolous life enjoyed by the Four Hundred in Newport, Rhode Island, as proof that wealth and ease lent themselves to sloth and “degeneration in character.”22 He deplored the industrialists’ habit of subordinating public affairs to business. During the run-up to war with Spain, he wrote to Robert Bacon that “you can scarcely imagine the bitter indignation which one grows to feel at a time like this when all the people of means, all the people to whom one had been accustomed to look up to as the leaders, or should-be leaders, in civic matters, seem to show a callous indifference to the honor of the country.”23

Although he regarded himself as a strong party man, Roosevelt clearly did not share the Republicans’ habitual fealty to wealthy interests. Instead he insisted that fearless, self-denying men should dedicate themselves to realizing grand ideals in the face of soulless materialism. And he matched words with deeds to an uncommon degree. Roosevelt claimed to have little heed for his future in politics. Personal repercussions were secondary when the public interest was at stake. He maintained that he expected every political appointment to be his last, largely because he was willing to stand on principle. While running for reelection in 1904, he declared, “I should like to be elected President. … But I shall not do anything whatever to secure my nomination or election save to try to carry on the public business in such shape that decent citizens will believe I have shown wisdom, integrity and courage.”24

TR was open to horse trading with political foes and mindful of the Republican Party’s political fortunes. He was also prepared to confront machine politicians and powerful political interests. His uncompromising stances on the patronage system, graft in the New York Police Department, and the regulation of corporations and trusts stand out. Of his tenure as police commissioner, for example, Roosevelt wrote that “we shall win, in spite of the open opposition of the forces of evil, in spite of the timid surrender of the weakly good, if only we stand squarely and fairly. … But if we were to face defeat instead of victory, that would not alter our convictions, and would not cause us to flinch one hand’s breadth from the course we have been pursuing. There are prices too dear to be paid even for victory.”25

Finally, Roosevelt was a fervent nationalist who maintained that “love of country is one of the elemental virtues.”26 He considered outspoken Americanism the conceptual bridge between private virtue and the realm of public affairs. This had manifold implications. First, the United States should conduct its affairs according to individual standards of virtue rather than raison d’état. “Alike for the nation and the individual,” he declared in Outlook, “the one indispensable requisite is character—character that does and dares as well as endures, character that is active in the performance of virtue no less than firm in the refusal to do aught that is vicious or degraded.”27

Second, TR’s muscular brand of Americanism favored individual merit over outward attributes such as political affiliation, social status, race, and creed. “Americanism is a question of spirit, conviction, and purpose,” he wrote, “not of creed or birthplace.”28 Nurturing the merit principle and “fellow-feeling” among Americans of all classes, races, and creeds would help the United States surmount the frictions and inequities intrinsic to a multiethnic republic. “[T]he only true solution to our political and social problems lies in cultivating everywhere the spirit of brotherhood, of fellow-feeling and understanding between man and man, and the willingness to treat a man as a man, which are the essential factors in American democracy,” he wrote in 1900.29 In an early iteration of his “Square Deal” philosophy, he vowed that all parties to the great disputes of the day would receive “exact justice” from his administration without regard to superficial characteristics such as class or creed.30

Third, Americanism implied a willingness to reform the Founders’ framework while preserving its essence. Scoundrels—in his telling, Roosevelt’s political antagonists were mentally or morally defective—often lay claim to the mantle of patriotism, but “the man who can do most in this country is and must be the man whose Americanism is most sincere and intense.” “The stoutest and truest Americans,” he said, “are the very men who have the least sympathy with the people who invoke the spirit of Americanism to aid what is vicious in our government or to throw obstacles in the way of those who strive to reform it.” Roosevelt shrouded his appeals for reform in patriotism, entreating his countrymen “to work to find out all we can about the existence and extent of every evil,” to “acknowledge it to be such,” and then to “attack it” with resolve derived from “an intense and fervid Americanism.”31

Above all, a great nation, like a man of great soul, should pursue the “strenuous life.” Theodore Roosevelt insisted that the United States had been entrusted with a grand mission overseas, whether in the Philippines, Cuba, or other far-flung regions. “Normally the individual rises to greatness only through labor and strife,” he wrote in 1899. He asserted with a Darwinian flourish that “this is invariably the case with the species. In the great majority of cases it is also true of the nation.”32 For Roosevelt life was a battle to be waged with vigor and courage, even if the struggle ended in the nation’s defeat and downfall. Even the greatest civilization must finally wither and die. Its citizens must nonetheless live bravely and joyously to make their imprint on human history. Rome, he pointed out, had left behind a patrimony that continued to shape Western societies; England’s achievements ranked alongside those of the Romans.

Thus the nation must strive toward the right.33 Responsibilities to other nations accompanied America’s prowess in manufacturing and other material endeavors. “Our nation is that one among all the nations of the earth which holds in its hands the fate of the coming years,” he prophesied in 1894.34 Only grand endeavors could offset the deadening effect of material self-interest. At home, government must maintain order, check wrongdoing by powerful new actors in American society, and use its powers of legislation and regulation to improve the lives of the working class. Abroad, the United States must preserve order in its geographic neighborhood, offset any attempts at great-power encroachment in the New World, and work to spread civilization. The police-power doctrine gave the state the legal implements it needed to promote these ends.

The Elusive “Golden Mean”

His avowed idealism notwithstanding, Theodore Roosevelt had no illusions about creating heaven on earth. Idealism divorced from practical concerns, Roosevelt insisted, had led directly to the fanaticism and extreme political programs that disfigured American politics at the turn of the century. The usual suspects, socialists and pacifists, were bad enough, but some of his natural allies in the good-government movement were among the worst offenders. “[T]he greatest help I got [as New York governor] was from genuine reformers, [but when] you came to the lunatic type, they did a great deal more harm than good.”35 For TR, then, virtue meant striking an Aristotelian balance between extremes. His preference for the middle ground found its way into his concept of the police power, by which the state mediated among competing interests and championed the public interest. TR’s visceral dislike of extremes grew as much out of his education as out of his temperament. He admired conservative political philosophers such as Aristotle and Edmund Burke, as well as prudent statesmen such as Washington and Lincoln.36 Alluding to Aristotle, TR once confessed to “an almost Greek horror of extremes.” His reflexes, like those of the “wonderful old Greeks,” pointed TR onto the middle path.37

TR’s distaste for political extremism molded his outlook on public affairs in several respects. First and foremost, as noted above, he was an acolyte of Edmund Burke’s brand of prudence, which itself represented an adaptation of Aristotle’s concept to eighteenth-century English politics. Burke called the middle ground between runaway idealism and shallow pragmatism the “golden mean.” The prudent statesman strove to advance grand ideals while acknowledging the boundaries imposed by political reality. Burke christened prudence “the God of this lower world” and insisted that it had claim to “entire dominion over every exercise of power.”38

Prudent statecraft in a republic made possible a large degree of civil liberty, commensurate with law and order. The degree of liberty varied from nation to nation, depending on reigning history, traditions, and culture. Burke chastised Parliament for acting imprudently toward Great Britain’s American colonies, indulging in heavy-handed actions that had antagonized the colonists and triggered a revolution. For Burke there was no obvious way to set boundaries on civil liberty. Only by experimenting cautiously with a nation’s institutions could political leaders determine “with how little, not how much of this restraint, the community can subsist. For liberty is a good to be improved, and not an evil to be lessened.”39

Burke’s dual emphasis on civil liberty and judicious experimentation, not to mention his aversion to political programs unmoored from pragmatism, sat well with Theodore Roosevelt. From his meditations on philosophy and history TR derived his own distinctive notion of practical wisdom. Ideal solutions, he observed, were chimerical in a republic that relied on transitory political coalitions.40 The prudent statesman had a duty to find the golden mean merging the ideal with the practical. Upon leaving the New York governor’s mansion in 1900, TR trumpeted his policies, including the first-ever legislation regulating corporations, as “practical and yet decent.”41 Impractical idealists and pragmatists without noble ideals were alike dangerous to the cause of prudent reform. Conversely, “wise radicalism and wise conservatism go hand in hand, one bent on progress, the other bent on seeing that no change is made unless in the right direction.”42

While no compromise could be reached on matters of principle, in practice there was wide latitude for political give-and-take. The best, TR admonished readers of the Churchman, was often the enemy of the good. He elaborated on this pithy formula: “Every leader of a great reform has to contend, on the one hand, with the open, avowed enemies of the reform, and, on the other, with its extreme advocates, who wish the impossible, and who join hands with their extreme opponents to defeat the rational friend of the reform.”43 Doctrinaire advocacy of any political program invited reaction that would likely bring that program to grief. Forging coalitions for reform, across party lines when necessary, was TR’s strategy for overcoming the resistance of Right and Left to his proposals.44

Political philosophers such as Burke, who had learned his craft amid the rough-and-tumble of parliamentary debate, endeared themselves to TR, who modeled his approach to political warfare on practical statesmen such as Abraham Lincoln, “my hero” and “the kind of chief who can do most good in a democratic republic such as ours.”45 TR declared himself a “radical democrat” in Lincoln’s mold, professing his affection for the “plain people”; yet he also shared Lincoln’s impatience with the tyranny of mobs, corporations, and individuals.46 The “great railsplitter” had managed to achieve great ends by shunning extreme abolitionists. (Exasperated at Lincoln’s moderate course, doctrinaire abolitionists had nominated a third ticket in 1864 and, according to Roosevelt, provided aid and comfort to the foes of liberty and the Union.)47 Lincoln’s more sober approach had enabled him to rally the public behind a crusade against slavery and the dissolution of the Union.48

Roosevelt merrily battled plutocrats, militant socialists, mugwumps, and pacifists, to name a few of his opponents. His electioneering attests to his iconoclastic approach to politics. In 1896, and again in 1900, he reproached William Jennings Bryan, the Democratic contender for president, for premising his campaign on envy of the moneyed classes.49 TR conceded, however, that Bryan had accurately diagnosed some of the inequities convulsing American society. This gave Bryan’s populist platform traction with ordinary citizens. Roosevelt maintained that “these representatives of enormous corporate wealth have themselves been responsible for a portion of the conditions against which Bryanism is in ignorant, and sometimes wicked, revolt.” He believed that willfully ignoring nettlesome realities would consign Republicans to defeat and irrelevance. It was neither wise nor safe, consequently, “for us as a party to take refuge in mere negation and to say that there are no evils to be corrected.”50

TR strove with varied success to cajole the Republican Party into searching out and assailing these social evils. He distanced himself from the wealthy interests that formed an influential constituency within the party, reasoning that this would bolster the party’s appeal with rank-and-file Americans. Predictably, this move did not sit well with the party establishment. In 1900 TR accused New York corporate interests of conspiring to push his nomination for vice president, thereby removing their nemesis from the governor’s mansion in Albany. And in the 1904 campaign, said Roosevelt, he had been compelled to beat back an insurrection of the “criminal rich” led by conservative Ohio senator Mark Hanna.51 Wealthy businessmen, including the railroad magnates, had hoped to unseat TR because he had vehemently advocated regulating corporations and trusts.

Roosevelt worked with unlikely partners during his tenure in Albany. Notwithstanding his dislike of machine politics, he cultivated cordial relations with Senator Thomas Collier Platt, New York’s Republican boss. He appeased Platt wherever possible, cooperated with the machine on matters of mutual interest, and refrained from building up a machine of his own that might provoke a backlash from the senator.52 He parted company with Platt, however, over the Ford Bill, the state government’s first effort to regulate corporations. TR implored Republicans not to deny the existence of social ills merely because such maladies provided grist for socialist and populist programs. When the machine proved deaf to his entreaties, he patched together a bipartisan coalition and passed the bill anyway.53

Governor Roosevelt also crusaded to remove Lou Payn, an influential but corrupt Republican operative who enjoyed the backing of the machine. TR proclaimed that he had overcome the Republican establishment’s stiff resistance by brandishing the Big Stick. “I have always been fond of the West African proverb: ‘Speak softly and carry a big stick; you will go far.’” The African maxim, explained Roosevelt, involved being absolutely inflexible on matters of principle while remaining flexible in less critical areas—all leavened with the utmost in tact and good humor.54

TR had philosophical reasons for his forceful but temperate perspective on public affairs. Like his conservative forebears, he contended that republican self-government—indeed, civilization itself—depended on taming the passions of the citizenry. Self-restraint would inoculate Americans against demagoguery and mob rule, forces he believed to be as malignant as the depredations of the criminal rich.55 If, however, Americans could not curb their passions, government would be forced to do it for them. Ordered liberty would shrink as state power grew. Quoting Burke, Roosevelt averred, “Men are qualified for civil liberty in exact proportion to their disposition to put moral chains upon their own appetites; in proportion as they are disposed to listen to the counsels of the wise and good in preference to the flattery of knaves. Society can not exist unless a controlling power upon will and appetite be placed somewhere, and the less of it be within the more there must be without. It is ordained in the eternal constitution of things that men of intemperate minds can not be free. Their passions forge their fetters.”56

Thus civic virtue was the foundation of a vibrant republic. Conversely, ordinary Americans’ inability to tame their passions and withstand demagoguery could subvert the American experiment.

Government as a Tool for Social Equilibrium

Judicious, preemptive state intervention could counter the excessive influence of the labor movement and the great corporations and thus damp the impulse to mob rule and despotism. The lodestars of statecraft, intoned Theodore Roosevelt, were “disinterested sentiment” and “intelligent self-interest.”57 As his public career unfolded, both of these imperatives transfigured his reforming impulse, itself an outgrowth of noblesse oblige, into full-blown Progressivism. Like other luminaries in the Progressive movement, Roosevelt mingled politics and morality freely. As mentioned previously, his understanding of the relationship between private and pubic virtue held that only communal effort could correct the inequities produced by industrialization. How so? First, he believed that government was, by and large, a neutral and wholesome actor capable of advancing moral ends through the legislative and regulatory functions—that is, its police power. If this was possible at the state and local level, well and good; but federal intervention was necessary in certain matters, especially those relating to interstate commerce. Second, he seemed to assume that state and society were coterminous and that, consequently, government should be the primary agent for social action.58 Roosevelt’s vision of a disinterested state’s role in bettering social conditions included checking egregious abuses by corporations and, to a lesser extent, unions; enacting programs designed for social uplift; and upholding public order in the face of labor unrest. Only a stable framework that restrained the influential new actors in society could blunt the hardships suffered by workers and thereby nourish ordered liberty in an America that differed radically from the agrarian republic crafted by the Founders.

With respect to “intelligent self-interest,” and in keeping with his conservative outlook, Roosevelt’s aims were largely defensive. Preserving the institutions bequeathed by the Founding Fathers was his prime object. In 1906 Roosevelt confided to William Howard Taft, “I do not at all like the social conditions at present. The dull, purblind folly of the very rich men; their greed and arrogance, and the way in which they have unduly prospered by the help of the ablest lawyers, and too often through the weakness or shortsightedness of the judges or by their unfortunate possession of meticulous minds; these facts, and the corruption in business and politics, have tended to produce a very unhealthy condition of excitement and irritation in the popular mind, which shows itself in part in the enormous increase in the socialistic propaganda.”59 This flood of propaganda, he predicted, would spawn a political campaign resembling the Free Silver movement of the late 1800s. Attenuating the appeal of socialism was a central objective of his Progressive-minded proposals. Not some impulse to re-make society but his predilection toward social equilibrium thrust Theodore Roosevelt into the forefront of the Progressive movement.

The organized interests’ burgeoning might, as well as TR’s genuine humanitarian concerns over the social problems those interests exacerbated, propelled his sometimes-strident advocacy of government interventionism. Calculations of power underlay the Progressive movement. Progressive intellectuals, including TR and Herbert Croly, feared the industrial barons’ virtual life-and-death power over laborers and their families.60 In the aftermath of the 1894 Pullman strike and other traumas, the Progressives wanted to deploy a countervailing force to ward off similar dangers.61 Roosevelt brushed aside concerns about the expansion of state power. He claimed to be “a Jeffersonian in my genuine faith in democracy and popular government,” but “a Hamiltonian in my governmental views, especially with reference to the need of the exercise of broad powers by the National Government.”62

Ordered liberty, the Founders’ chief objective, now hinged on adjusting their bequest. Only a more muscular government, affirmed TR, could counterbalance the corporations and trusts in an industrial age. Rather than endorsing the approach taken by William Jennings Bryan, who called for restoring competition among numerous small enterprises—a utopian vision in TR’s mind—Roosevelt embraced what historian Richard Hofstadter termed “counterorganization.”63 Counterorganization involved augmenting state power to offset that of business and to defend powerless workers. TR shared the common assumption, accentuated by his Social Darwinist leanings, that organizations evolved toward larger, more complex, and more efficient forms. He at once accepted business consolidation as a fact of life and insisted that combinations could be accommodated within the framework of capitalism. He maintained, for instance, that there were good and bad trusts; it was the job of government to distinguish good from bad and to discipline the bad trusts. Even symbolic opposition to the trusts, believed TR and like-minded Progressives, would help mollify workers angry at the plutocrats’ excesses.

To sustain his brief for counterorganization, Roosevelt pointed out that business firms were creatures of the American legal order. Their legal personality subjected corporations to government supervision, just as the behavior of ordinary citizens could be restricted by law and regulation. Yet the obligations of business were even heavier than those of individual Americans. TR likened the great corporations to public entities—and corporate executives to public officials—because of their capacity to dominate the lives of Americans, particularly unskilled laborers. He voiced bafflement at the industrial magnates’ stubborn resistance to government regulation, pointing out that corporations relied on a stable legal framework to secure them against social tumult. The Pullman strike, he declared, should remind the magnates how precarious their position really was.64 Nationalization, meaning the dispossession of the rich, lurked within socialist appeals. Roosevelt consequently assured the powerful that he had both their interests and those of the poor at heart.

Government, it followed, needed the authority to check flagrant wrongdoing by business, to help the weakest members of society, and thus to sustain a modicum of social amity. TR advocated for the benevolent use of power. As governor of New York, for instance, he chafed at the work conditions of New York City sweatshops. He pled with the state labor committee chairman for the authority to appoint factory inspectors. “We have it in our power,” wrote TR, “to partially abate the misery and wrongdoing of a peculiarly flagrant kind which bears with peculiar heaviness upon the most helpless class of our population and which results in danger to all classes.”65 This plea succinctly conveyed the distinct mixture of humanitarianism and self-preservation undergirding conservative Progressivism. Applied to capital-labor relations, Roosevelt’s vision of collective action entailed executive, legislative, and even judicial oversight of private actors.

Despite his professed distaste for legalism, Roosevelt justified the unprecedented extension of state power over business in part with a legalistic sleight of hand.66 A self-professed “broad constructionist in constitutional matters,” TR was known on occasion to blithely wave away even the exact text of the U.S. Constitution, which fettered state action in matters TR believed to be of overriding importance. He told his friend Leonard Wood, “I am no believer in technicalities” where the public interest was in jeopardy.67 Under this novel (for the day) school of jurisprudence, the U.S. Constitution could be reinterpreted in light of new social conditions. Only by injecting new meaning into outdated language, reasoned broad constructionists, could the principles underlying the Constitution be preserved. In essence the Progressives argued from the doctrine of the lesser evil. Lawmakers could enact moderate change now or risk a revolution that could utterly shatter the American system—certainly an unpalatable outcome. Roosevelt urged Congress to construe the commerce clause, which empowered the national legislature to regulate commerce crossing state borders, as broadly as possible, justifying federal oversight over the railroads and other concerns. His constitutional theorizing was of a piece with his chivalric refusal “to be withheld from doing justice to all … by either technicality or sentimentality.”68 In the debate that marked turn-of-the-century jurisprudence, then, TR sided with those who wanted to expand the federal role in state and municipal affairs.

Impatient at the inefficiencies the Founding Fathers had deliberately built into the American system, Roosevelt maintained that judicial action was an instrument for Progressive reform. The “chief lawmakers of our country,” he declared, “may be, and often are, the judges, because they are the final seat of authority.” Every time judges interpreted some question of law or liberty, they gave “direction to all law-making.” Court decisions on economic and social questions depended on judges’ prevailing “economic and social philosophy; and for the peaceful progress of our people during the twentieth century we shall owe most to those judges who hold to a twentieth century economic and social philosophy and not to a long outgrown philosophy, which was itself the product of primitive economic conditions.” Jurists possessed of a “progressive social philosophy” would be an engine for reforming a Republic whose outworn political institutions had not kept pace with socioeconomic change.69

Unlike the Founding generation, then, TR believed in a government less of laws than of men. “To a practical student of government like yourself,” he told one colleague, “I do not have to say that the question of who is to administer the laws is always more important than the question of exactly what the law shall be.”70 The letter of the law must not impede the honorable course of action. Enlightened statesmen, steeped in noblesse oblige and the latest in social science, could be relied upon to make correct decisions.

As president, Roosevelt interpreted his constitutional prerogatives expansively. His departure from the tradition of executive restraint turned on his reading of Article II of the Constitution, which laid out the duties and responsibilities of the chief executive. Article II, Section 1 vested the “executive Power” in the presidency and outlined procedures for electing and compensating the president. Section 2 listed the specific duties and responsibilities of the president and was customarily understood as a simple enumeration of the powers allocated to the president under the aegis of the executive power. A president strayed beyond the enumerated powers at his peril during the long era of congressional supremacy in the nineteenth century. TR, in contrast, argued that the initial grant of executive power was separate from the list of responsibilities. By his logic, Article II endowed the chief executive with a general grant of power that emanated directly from the American people. The other branches of government, as well as the provisions of Article II, Section 2, were simply checks on the executive. For TR, in short, presidential actions represented a kind of embodiment of the general will.

The statesman’s task resembled that of a naval architect. When designing a warship, the naval architect balanced the competing demands of propulsion, navigation, and battle; the statesman adapted the ship of state to the socioeconomic change that accompanied industrialization.71 In both scenarios, trade-offs among competing goods helped achieve the best overall performance. Roosevelt proclaimed himself “a steward of the people bound actively and affirmatively to do all he could for the people, and not to content himself with the negative merit of keeping his talents undamaged in a napkin.” His active outlook demanded that he “do anything that the needs of the Nation demanded unless such action was forbidden by the Constitution or by the laws.”72 By reinterpreting the doctrine of enumerated powers, TR helped free the presidency from its constitutional shackles.

TR waved aside objections from critics disquieted by his perspective on constitutional law. He was prepared to act on his convictions now and face the judgment of Congress, the courts, and public opinion later. The Roosevelt administration spurred Congress to pass legislation intended to improve the lot of working-class Americans and to create administrative organs such as the Bureau of Corporations and the Department of Commerce and Labor to discharge the new oversight functions. These agencies pursued antitrust actions against the Northern Securities Company and other business combinations, earning President Roosevelt the reputation of a trustbuster. His administration also worked with Congress to craft a body of legislation pertaining to workman’s compensation, woman and child labor, working hours, minimum wages for women, and old-age pensions.73 TR hailed the generally positive response to these initiatives as public endorsement of his policies. For him, an active government was the most reliable defender of ordered liberty and, thus, of America’s standing as a civilized nation.
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The Police Power in U.S. Domestic Law

Activist government lay at the heart of Theodore Roosevelt’s ambitious political program. It is useful, consequently, to briefly review the theory of the police power in U.S. domestic law, which formed the template Roosevelt applied to affairs of state. Noted a mid-twentieth-century analyst, “When the Constitution was adopted, the states possessed what lawyers style the ‘police power,’” meaning “the power to regulate the conduct and relations of the members of society,” and in effect “the general power of legislation.”1 The doctrine of the police power was in rapid flux in Roosevelt’s day, partly because of the Industrial Revolution—which for many represented a challenge from private commerce that only government action could meet—and partly because of the perennial power struggle between the states and the federal government. From his legal studies at Columbia Law School (1880–81), his omnivorous reading, and his public service, TR was familiar with this legal concept, which informed his correspondence and public statements and helped mold his thinking about international affairs.

What was the police power? In the early nineteenth century Chief Justice John Marshall described it as “that immense mass of legislation, which embraces every thing within the territory of a State, not surrendered to the general government.”2 Judge Stephen J. Field, one of Roosevelt’s contemporaries, supplied the Supreme Court’s understanding of the concept in the late nineteenth century, defining it as “the power of the State, sometimes termed its police power, to prescribe regulations to promote the health, peace, morals, education and good order of the people, and to legislate so as to increase the industries of the State, develop its resources and add to its wealth and prosperity.”3

The police power was clearly a sweeping power. Because it was not specifically mentioned in the U.S. Constitution, it generally fell to the courts to delineate precisely which matters the state and local governments were permitted to legislate or regulate and which matters fell to Congress. The dual structure of American government, then, was one factor driving the police power’s evolution. Another factor in play was the Fourteenth Amendment, passed in the wake of the American Civil War, whose contours lawmakers and judges were exploring during Roosevelt’s era. Much of the case law of the time involved determining whether police laws or regulations discriminated against particular classes of people and thus ran afoul of the Fourteenth Amendment’s due process clause.4

A typical case for the period was decided in October 1884—shortly after TR studied at Columbia Law School and during his service in the New York Assembly—when the Supreme Court ruled in Barbier v. Connolly, a police-power case that involved the due process clause. Judge Field, writing for the majority, affirmed a lower court ruling that a San Francisco city and county ordinance forbidding the nighttime operation of laundries and washhouses was “purely a police regulation within the competency of any municipality possessed of the ordinary powers belonging to such bodies.” The danger of fire in San Francisco’s many wooden buildings had induced the local government to enact the law. The Court found that “precautionary measures against fire and to secure proper drainage must be taken for the public safety. It is not legislation discriminating against any one” and thus was proper—or constitutional, at any rate; the justices did not presume to rule on the law’s wisdom, or whether it ran up against the California constitution—exercise of the police power.5

Having rebuffed the plaintiffs, Judge Field took the opportunity to elaborate his view of the police power. “From the very necessities of society,” laws and regulations designed “to promote, with as little individual inconvenience as possible, the general good” passed constitutional muster so long as “they operate alike upon all persons and property under the same circumstances and conditions.” The San Francisco law, concluded Field, represented a lawful exercise of the police power and did not violate the federal Constitution. He helpfully listed some specific uses of the police power: “draining marshes and irrigating arid plains,” as well as tending to “general benefits” such as “supplying water, preventing fires, lighting districts, cleaning streets, opening parks, and many other objects.”6

The public good, then, sometimes demanded that government abridge the liberty of action of private economic interests. Yet making inroads into state and local affairs was no easy task for the federal government. At the Constitutional Convention, strong federalists among the Founders had advocated giving the national legislature a veto over state laws. Others maintained that such a constitutional provision would infringe on the states’ prerogative of internal police. The opponents of a congressional veto proposed instead that the federal judiciary be empowered to evaluate the constitutional validity of national and state laws. They prevailed, and the convention ended up giving the U.S. Supreme Court, not Congress, jurisdiction over questions touching “the national peace and harmony,” to quote James Madison.7

A close reading of the Constitution, then, provides little evidence of a federal claim to wield the police power—that is, a claim to oversee the conduct of and relations among the members of society by means of legislation or regulation. Yet power inexorably gravitated to Washington over the course of the nineteenth and early twentieth centuries, owing largely to the constitutional grant of power (Article I, Section 8) to Congress to “regulate commerce … among the several States.” The courts often found themselves deducing rules that were nowhere expressly stated in the Constitution from their analysis of the dual structure of American government. The judiciary’s widening interpretation of the meaning of “commerce,” coupled with the primacy of Congress over state legislatures—one of the fundamental principles underlying the Constitution—allowed federal lawmakers to intervene in a broad range of state and local affairs.8

In Theodore Roosevelt’s day the process was still at an early stage. Adherents of the burgeoning good-government and Progressive movements applauded the extension of federal power, which they viewed as leverage to implement their vision of good government, rein in corporate abuses, and tend to the collective weal; but the Progressive project was not fully realized until the Great Depression and Franklin Roosevelt’s New Deal. To supplement the federal government’s ability to exercise police powers, turn-of-the-century reformers entreated judges to interpret the commerce clause of the Constitution more broadly—allowing the legislative and executive branches to interpose themselves in local and state police activities on a hitherto-unthinkable scale.

In the early days of the Republic, Congress generally contented itself with forbidding interstate traffic in commodities deemed injurious to public morals, public health, or economic welfare. The Court sustained regulations prohibiting the interstate transportation of white slaves, stolen automobiles, and kidnapped individuals.9 As the Industrial Revolution accelerated, however, regulation took on a broader, and more preemptive, hue. Preventing malfeasance was just as important as punishing it after the fact. Adopted in 1890, the Sherman Antitrust Act dealt with conspiracies in restraint of—and monopolies on—interstate trade. Enforcement was left to the courts, either through government-initiated civil suits or criminal prosecutions or civil actions brought by aggrieved parties. The courts rebuffed arguments that such activities were purely local and thus beyond the reach of congressional action under the commerce clause.10

Also in 1890, Congress concluded that it could not enact statutes to regulate all of the intricate workings of interstate carriage by rail, especially the rates and practices of the interstate railroads. Instead, in the Interstate Commerce Act, legislators set forth broad principles on this matter and created an administrative body, the Interstate Commerce Commission, to investigate alleged abuses, hear complaints, formulate and promulgate rules, and issue orders prohibiting practices in conflict with the act—subject, of course, to court review. By the end of the nineteenth century, then, the courts had approved three types of regulation: those designed (1) to interdict the interstate transportation of specified persons or commodities; (2) to interdict concerted action, whether it straddled state borders or not, that interrupted free competition in interstate trade; and (3) to regulate the affairs of those engaged in interstate transportation, using an administrative body to enforce the will of Congress as codified by statute.11

In practice the federal courts saw fit to set limits on state police power in three situations. First, and most obviously, when Congress had enacted valid legislation to take over the regulation of a given area, that federal legislation both superseded existing state law and ruled out future state attempts to regulate in that area. Second, until the national legislature prescribed a uniform national rule, state and local authorities enjoyed broad latitude to legislate and regulate in matters such as health and safety. In Barbier v. Connolly, for instance, the Supreme Court abstained from interfering with San Francisco’s statute fixing the hours of operation for laundries and washhouses. Third, in several cases states had regulated matters that clearly fell within the scope of interstate commerce but Congress had failed to enact a national rule. The claim in these cases was that state or local government had infringed on federal jurisdiction, even though Washington had not yet set any national policy. Conversely, Congress may have overstepped its constitutional mandate under the guise of regulating interstate commerce. In such instances the Court adjudicated the respective claims of the state and federal governments.12

The Shreveport case is a classic illustration of the Court’s weighing of the contending claims of Congress and a state government. The Interstate Commerce Commission had prescribed rates it found just and reasonable for interstate carriage by interstate railroads traversing the state of Texas. State law, however, permitted these carriers to set much lower rates for intrastate carriage. The upshot was substantial discrimination against interstate carriage. The railroads sued the federal government after the commission directed them to raise intrastate carriage rates to the same level assessed for interstate carriage. They claimed that Congress was impotent to meddle in the rates charged for purely intrastate commerce, even though discrimination against interstate traffic might result. The Court ruled against the railways, proclaiming, “The fact that carriers are instruments of intrastate commerce as well as of interstate commerce does not derogate from the complete and paramount authority of Congress over the latter, or preclude the federal power from being exerted to prevent the intrastate operations of such carriers from being made a means of injury to that which has been confided to the federal government.”13 The national legislature increasingly sought to go beyond the boundaries of the Shreveport case, justifying regulation of local economic interests by asserting that these interests would interfere with interstate commerce if left unregulated. By the 1920s the Court gradually began to relax a series of earlier decisions that had prohibited congressional regulation of enterprises such as manufacturing, mining, and various forms of production.14

What lessons did TR absorb from this slow-motion struggle over police power? First, he decided that the state, as the steward of the public interest, could and should exercise its powers to legislate and regulate to tend to the public welfare and morals. This conformed to his own leanings in favor of centralized power as the remedy for disorder and many social ills. Deploying its monopoly of physical force to maintain public order was a fundamental task of government; but there was clearly far more to it than that. The federal role in policing came to the fore in matters where, to borrow from Madison, “the national peace and harmony” were at stake—certainly an overriding interest. Otherwise, the job of finding the appropriate mix of police regulations and statutes was best left to local and state authorities. Second, he determined that in certain circumstances the federal government had a role to play in state, and even municipal, government affairs. Federal supervisory authority was necessary where states proved unable to address social woes. Third, he learned that the federal government, through the medium of the congressional commerce power, could rightfully oversee the activities of private economic interests when the public interest was engaged. Fourth, he found that judicial tribunals were an effective means to adjust disputes surrounding the exercise of police powers. And finally, he found that administrative bodies animated by disinterested officials were an effective instrument for enforcing police laws and regulations. These themes coursed through Theodore Roosevelt’s handling of public policy and informed his thinking about whether an international police power should be entrusted to the great powers and, ultimately, the combined action of the civilized world.

Roosevelt’s Convictions about Law and Order

All of this dovetailed well with Theodore Roosevelt’s own beliefs. For Roosevelt, the police power was the state’s way of counterbalancing powerful new actors in society, the concrete expression of the collective action he prescribed. To be sure, maintaining social equilibrium was a delicate proposition. TR was willing to work with all claimants, even the militant socialists he disdained, to strike a balance that reined in business excesses and advanced the cause of social uplift. Interjecting the coercive power of the state into the relations between capital and labor, however, could tip the balance in the opposite direction, fomenting mob rule, paralysis of the business community, and economic stagnation that would be equally harmful to all Americans. “I have just as much difficulty in preventing the demagogues from going too far,” he complained in 1905, “as in making those who are directly or indirectly responsive to Wall Street go far enough.”15 The challenge was to address the labor unions’ legitimate demands without creating a tyranny of labor that would be likewise inimical to the bequest of Washington and Lincoln. In particular, the U.S. government should mediate among capital and labor interests that impinged on interstate commerce.

A certain detachment from these powerful interests, then, was essential for a statesman entrusted with the authority to make laws or regulations or to enforce the laws and regulations thus made. The Square Deal concept, which pervaded Theodore Roosevelt’s political philosophy, was a useful weapon in the battle to sustain equilibrium. Consonant with his sense of Americanism and insistence on absolute honesty, he pledged to mete out “exact justice” to all parties to a dispute without regard to their party affiliations, the likely political repercussions for himself, or other peripheral concerns. Roosevelt professed bewilderment at labor advocates’ and industrialists’ inability to fathom what was plain to him: that he might side with either labor or capital, depending on how he gauged the merits of each case. It was apparently incomprehensible to them that a politician would adhere to principle and, as a corollary, refuse to proclaim fealty to influential patrons in business, the unions, or other interests. TR wrote of those baffled at his apparently inconsistent handling of labor cases: They were of “such limited brain power” as to be beyond redemption. “Of course when we get hold of a fool who thinks that my refusing to sanction the tyranny of capital over labor is contradicted by, instead of complemented by, my refusal to allow labor in its turn to tyrannize, why, I don’t see that any explanation will make the matter clear to him.”16

For TR square dealing was not only morally correct but also politically advantageous. Evenhanded conduct in capital-labor disputes, declared Roosevelt, served the Republicans’ interests by distancing them from the plutocrats and burnishing their appeal with the masses. Such a posture also reflected his ingrained iconoclastic streak. While serving as governor of New York, he confided his glee at his independence from the Republican machine and wealthy interests. Senator Platt, he asserted, “liked me for the excellent reason that I never deceived him and he always knew I would do exactly as I said I would”—even though that sometimes set him at odds with the Republican machine. For their part, the industrialists, though incensed at his franchise taxation law, had reconciled themselves to the fact “that I cannot be used.” While “I will never for a moment yield to the demagogues, … it is idle even to propose anything to me on behalf of a corporation merely to benefit that corporation.”17 In the end, the Square Deal doctrine, like most of Roosevelt’s politics, boiled down to morality. He insisted that the principle behind the Square Deal bolstered America’s claim to stand at the forefront of progressive civilization.

His quest to stamp out lawlessness took on added urgency when he succeeded President William McKinley, who was slain in 1901 by a pistol-wielding anarchist. Civilization was a fragile thing, never more than a generation from extinction. Public order, upheld by honest law enforcement, was the foundation of the ordered liberty that entitled the United States to number itself among the civilized nations.18 Roosevelt assured his confidants that only muscular government could avert a slide into barbarity. Fending off labor violence, consequently, was his top priority in the many labor disputes that marred the Industrial Revolution. Violent protest inflamed passions on both sides and guaranteed impasse at the bargaining table. Thus government must suppress attacks on capital to give itself a chance to adjust the dispute.19

There were, of course, other enemies of an orderly society. In the aftermath of the McKinley assassination, for example, TR vowed to war remorselessly on anarchists and those who sympathized with them. He pronounced the assassination an assault not only on a man but “solely upon free government, government by the common people, because it was government, and because though in the highest sense a free and representative government, it yet stood for order as well as for liberty” (emphasis in original).20 Such a blow against ordered liberty could not be tolerated. On similar grounds, Roosevelt deplored the wave of lynching then engulfing the country and bewailed the lack of intervention by federal authority in local law enforcement. Mob violence, he reminded Americans, was the forerunner of tyranny and must be stamped out.21

The implied or actual use of force thus was inseparable from TR’s politics. The government’s coercive power must be deployed at home, just as U.S. military power was sometimes necessary abroad. Long experience had accustomed Roosevelt to overseeing the use of force. As police commissioner he deployed armed policemen to deter violence against the New York Cab Company.22 On several occasions during his governorship, he dispatched militia forces to quell labor unrest. In 1899, for instance, he reported activating a full brigade of the National Militia to discourage rioting in Buffalo. He brandished the Big Stick. “I told [the labor representatives] instantly that I should entertain no protest; that the militia would not be called out unless the local authorities stated that they needed them; but that the minute this condition was found to exist, they would be called out, and that I should not consider for a moment the protest that this was ‘intimidating the laboring men,’ because it would intimidate no one unless he was anxious to commit lawlessness, and that in this case it would be my especial care to see that he was intimidated” (emphasis in original).23

Yet TR also took pains to show striking workers that he was not a reflexive ally of business. After a strike at Croton Dam he ordered an investigation into working conditions and introduced legislation to ameliorate the worst abuses. TR believed his willingness to rein in corporations enhanced the credibility of muscular actions vis-à-vis labor. By threatening or using force against the unions and deploying its legislative and regulatory functions to keep the corporations in check, the government could act as mediator between these interests. Where legislation or regulation could improve the lot of Americans, Theodore Roosevelt embraced it, but he also did not shrink from taking more forceful measures where circumstances warranted. His thinking about relations between industry and labor set the pattern for his thinking about an international police power, under which he envisaged the United States playing a similar mediating role between the Latin American republics and the European great powers.


4
POLICING LABOR RELATIONS

Government as a Balancer

Strife between capital and labor was a fact of American life during Theodore Roosevelt’s career. This strife caused much of the misery with which his childhood and his duties at the New York Police Department had acquainted him. The police power gave TR a way to mediate among parties that were incessantly at odds. The state’s response to such upheaval was the nexus where the police function merged with the military function. Anarchism, the other major challenge to an orderly society in Roosevelt’s day, was purely a matter for law enforcement, but the burgeoning labor movement had legitimate grievances that could not and should not be solved solely by the operation of the police and the judiciary. TR was determined to use government power to deter or quash violent unrest while reconciling the interests of the great corporations and their workers.

TR’s approach to stormy labor disputes flowed directly from his personal philosophy and his outlook on legal affairs. His writings on labor-capital relations—his “rhetoric of militant decency,” as one historian described it1—convey a distinctly Social Darwinian flavor. Although he distanced himself from some of the more extreme tenets of Social Darwinism, the biological theories of society and state that were fashionable in the late nineteenth century strongly influenced TR. Notions of growth, decay, and equilibrium permeate his letters and speeches. Unlike populists such as William Jennings Bryan, however, Roosevelt accepted big business as a fact of life. Not the existence but the conduct of influential interests concerned him. “The war we wage must be waged against misconduct, against wrongdoing wherever it is found,” including among “the wrongdoers of great wealth” who so vexed Roosevelt.2

TR believed organizations evolved toward ever larger and more intricate forms. This process was often beneficial for the larger organism, the nation, but in some cases the runaway growth of corporations was akin to a malignancy menacing the American body politic. When private organizations grew powerful enough to threaten the public interest, it was a brawny government’s job to deploy its regulatory authority—and in extreme cases its monopoly of force—to check rogue corporations and unions. Endowed with the police power, state and local governments could step in in a variety of ways. The U.S. Constitution, moreover, authorized Washington to intervene in situations, such as massive labor strikes, that confounded state and local authorities or, in the case of interstate commerce, eluded the legislative and regulatory authority of state governments for geographical reasons. With respect to the latter, contended Roosevelt, “I believe that under the interstate clause of the Constitution the United States has complete and paramount right to control all agencies of interstate commerce, and I believe that the National Government alone can exercise this right with wisdom and effectiveness so as both to secure justice from, and to do justice to, the great corporations which are the most important factors in modern business.”3

Roosevelt vehemently denied that the expansion of federal power he proposed would injure American business. He portrayed this expansion of power as a matter of aligning the American political system with realities that had already come into being. Federal control of interstate commerce, for instance, “does not represent centralization. It represents merely the acknowledgement of the patent fact that centralization has already come in business.”4 In short, no alternative to a national government was muscular enough to counterbalance big business. “The danger to American democracy,” he insisted, “lies not in the least in the concentration of administrative power in responsible and accountable hands. It lies in having the power insufficiently concentrated,” that is, “among a variety of men who work in secret, whose very names are unknown to the common people,” so that “no one can be held responsible to the people for its use.”5 Centralized, democratically accountable power was Theodore Roosevelt’s prescription for effective government.

In keeping with his activist nature, Roosevelt used the police power frequently and skillfully. He repeatedly invoked the police power during his terms as New York police commissioner, governor of New York State, and president of the United States. Sometimes this involved the direct use of force to deter or quell violence. As police commissioner Roosevelt assigned armed policemen to deter union attacks on cab drivers who crossed the picket lines. As governor he used New York militia and as president he used U.S. Army troops to quell labor unrest. In keeping with the Big Stick doctrine, these forceful measures were invariably a prelude to government-sponsored efforts such as mediation, investigation of labor conditions, or the enactment of new laws or regulations to ameliorate the dreary conditions characteristic of many industries.

In the spring of 1900, for instance, Italian laborers rioted at Croton Dam, in the process murdering one of the national guardsmen called in to restore order. Then-governor Roosevelt directed the State Board of Mediation and Arbitration to conduct a “most thorough” inquiry into working conditions and to determine whether the immigrant workers were, as they claimed, paid less than their native-born fellows.6 (Roosevelt confided to Henry Cabot Lodge that management had “decidedly oppressed” the Italian employees, and he fretted that the incident would hurt his chances for becoming the Republicans’ nominee for vice president.7) TR habitually took a direct hand in the policing process, as when he and Jacob Riis personally surveyed working conditions in New York City sweatshops.8

Roosevelt’s use of the police power, then, had a preemptive tinge that complemented the more conventional, and reactive, use of the state’s monopoly on force to maintain order and punish lawbreaking. Resolving the workers’ legitimate grievances, reasoned TR, was preferable to armed confrontation that could spiral out of control and ultimately, in the extreme case, start a revolution leading to the overthrow of the American system. As governor he shepherded the Ford Bill, the first to regulate New York corporations, through the state legislature over the objections of Boss Platt’s Republican machine.9 He trumpeted business regulation as a victory for the public interest, a way to ward off Bryanism, and thus one of his proudest achievements.10

His activism in New York induced Senator Platt to discreetly usher Roosevelt out of state politics, using the time-honored formula of promotion into irrelevance. Platt engineered the governor’s nomination for vice president in the 1900 election. Yet Roosevelt simply carried his reform crusade to the national level. As William McKinley’s running mate, he promptly formulated a Republican plan for state and federal police action against corporate abuses.11

The Presidency: Preventive Use of the Police Power

National disaster, in the form of a pistol-wielding anarchist who murdered President McKinley, soon handed TR the chance to enact his vision on a national scale. That he viewed the police power as a tool for realizing his goals had become evident as early as 1899, when he invoked “the police power of the State” as giving the state government the right to regulate the New York railroads. (In this case the apparently trivial question was whether the railroads could build four tracks along one of the city avenues.) The police power was, he declared fervently, a tool of justice and thus of overarching importance to civilization.12 Asked by one firm to grant a monopoly on New York City railway transport, then-governor Roosevelt replied that such matters were the exclusive province of the Board of Railroad Commissioners, which determined the conditions of operation for the railways. “The police power of the city,” admonished TR, “of course is not and cannot be interfered with.” Regulating private contract in the public interest was a central duty of government.13 Carried to the international realm, the use of the police power to install good government among subject peoples would give them the institutions they needed to join the civilized world.

Yet this was not a simple exercise of power for its own sake. “By the time I became President,” Roosevelt proclaimed in his autobiography, “I had grown to feel with deep intensity that governmental agencies must find their justification largely in the way in which they are used for the practical betterment of living and working conditions among the mass of the people.”14 In other words, the government’s police powers were the medium by which the ideal—improving the lot of a population wracked by the effects of industrialization—was transmuted into reality. For Roosevelt and like-minded Progressives, the police power entailed not only its most obvious form, the use of force to maintain order, but also a multitude of regulatory and legislative actions to safeguard American health, welfare, and morals. In international police actions, the United States had to accomplish a variety of things, including establishing a native constabulary to impose order, enacting and enforcing sanitary regulations, and erecting the infrastructure native citizens needed to live a decent life.

President Roosevelt framed a compelling rationale for federal exercise of the police power over big business. “As long as the States retain the primary control of the police power,” declared his 1904 message to Congress, “the circumstances must be altogether extreme which require interference by the Federal authorities” to safeguard the interests of labor. To be sure, there were other, more clear-cut reasons for federal intervention. “If there is resistance to the Federal courts, interference with the mails, or interstate commerce, or molestation of Federal property, or if the State authorities in some crisis which they are unable to face call for help, then the Federal Government may interfere.” But in the case of an outbreak of labor unrest, “the interference itself simply takes the form of restoring order without regard to the questions which have caused the breach of order—for to keep order is a primary duty and in a time of disorder and violence all other questions sink into abeyance until order has been restored.” Mob rule was “intolerable in any form.”15 Roosevelt appealed to the overarching principle that a superior authority could step in to restore order before addressing the substantive issues that had spawned disorder.

TR hoped to prevent events from degenerating that far. He planned to deploy the police power preemptively to allay the underlying causes of labor unrest. By alleviating human misery, the government would hold at bay the extremists who, thought TR, hoped to overthrow the Republic in favor of a socialist system. While the federal government was not nearly so powerful in Roosevelt’s day as it is today, Washington could do much to prevent disorder. First, drawing on his service at the Civil Service Commission and the New York Police Board, he aimed to make the federal government a model employer by hiring on the merit principle and enacting measures such as strict enforcement of the eight-hour day in cabinet agencies. He hoped that state and local governments, as well as private entities, would emulate the example thus set. Second, the national government could enact good labor laws wherever Washington had direct jurisdiction, especially in the District of Columbia and the territories.

Third, an expansive reading of the constitutional provisions on regulating interstate commerce gave Congress and the White House a wedge to interpose themselves in affairs hitherto thought to be the province of state and local authorities.16 Upon assuming the presidency, Roosevelt almost instantly set about pushing his concept of “social and industrial justice” at the federal level. Corporations, he maintained, were similar to public agencies in that their activities touched intimately on the public interest. Just as government could rightfully regulate public bodies, so too could it compel corporations to “do their duty.”17 For him, public affairs came down to morality and the rigorous demands of the American creed. Roosevelt was abundantly prepared to deploy government power for moral ends. As will become clear in subsequent chapters, this argument bore a strong resemblance to his line of reasoning for an international police power. As creatures of municipal law, the president told Congress, corporations engaged in interstate commerce “occupy the position of subjects without a sovereign, neither any State government nor the National Government having effective control over them.” This was unacceptable because it forced ordinary Americans to rely on corporations’ uncertain goodwill for fair wages and prices. Experience, said President Roosevelt, had shown “conclusively that it is useless to try to get any adequate regulation and supervision of these great corporations by State action. Such regulation and supervision can only be effectively exercised by a sovereign whose jurisdiction is coextensive with the field of work of the corporations—that is, by the National Government.” Consequently, it should be Washington’s “steady aim” to “give to the sovereign—that is, to the Government, which represents the people as a whole—some effective power of supervision over their corporate use.”18 Among the instruments the federal government had available to oversee corporate interests were the Interstate Commerce Commission and the Bureau of Labor and Corporations. Federal supervisory activities during the Roosevelt years ranged from enacting pure food laws, to suing combinations guilty of throttling competition, to fixing railroad rates.19 As his notion of an international police power evolved, Roosevelt for a time envisioned making the United States a sort of distant, benevolent sovereign over the Latin American states, albeit a sovereign with a lighter hand than he had in mind for the federal government at home.

The president touted his domestic regulatory accomplishments. In 1902 he rejoiced in his assault on the trusts.20 He averred, for instance, that his administration’s lawsuit against the Northern Securities Company—a railroad holding company accused of stock transactions constituting an illegal combination under the Sherman Antitrust Act—was important as much for its salutary moral effects as for its benefits to consumers. By March 1904, after a lengthy cycle of litigation and appeals, the Supreme Court had ordered that the trust be dismantled. “To give any color for misrepresentation to the effect that we were now weakening in the Northern Securities matter would be ruinous,” he informed George Bruce Cortelyou. “The Northern Securities suit is one of the great achievements of my administration. I look back on it with great pride, for through it we emphasized in signal fashion, as in no other way could be emphasized, the fact that the most powerful men in this country were held to accountability before the law.”21

Although his reputation as a trustbuster is somewhat overblown—William Howard Taft opposed business combinations more aggressively—Roosevelt did sponsor a variety of legislation designed to deter and punish corporate and labor abuses. To Dr. Lyman Abbott he recounted his battle to create a Department of Commerce, including a Bureau of Corporations to publicize the administration’s accomplishments in this area. Roosevelt chuckled when he recalled the futile resistance of Standard Oil, the country’s first billion-dollar firm, to the creation of the new cabinet agency. It bears repeating that President Roosevelt generally did not oppose industrial combinations; he simply wanted to discipline the new behemoths through strict policing of antitrust laws and more far-reaching supervision of big business.

He also pushed through a law, under the aegis of the commerce clause, that prohibited the railroads from offering rebates to preferred shippers. The law threw “the highways of commerce open on equal terms to all who use them.”22 Roosevelt argued that government should be empowered to reset the rates for railroad use where they were deemed unfair and that the federal government could regulate working conditions for railroad employees engaged in interstate commerce. His feud with the railroad magnates, recalled Roosevelt, had been regarded as “frightfully aggressive missionary work”—an apt metaphor for his whole approach to politics. In his autobiography TR denounced federal and state judges who had “invoked the Constitution in a spirit of the narrowest legalistic obstruction” to block Washington’s efforts on behalf of labor. He contended that his use of the bully pulpit had largely corrected these misguided views, at least among the “best and most enlightened judges.”23

Finally, TR overruled the firing of a Government Printing Office employee who had refused to unionize when the office became a union shop. For him it was a matter of simple fairness. “Not by preaching, but by immediate action, I enforced the doctrine that the union man and the nonunion man stand on an exact equality in the eye of the law, and therefore in the Government service.”24 This was vintage Roosevelt. A product of the Victorian era, the president evaluated government actions by their effect on the nation’s moral virtue.

The Presidency: Blunting Violent Labor Unrest

What convinced Roosevelt that the state should deploy its monopoly on force to head off violent labor strife? The nation’s history, and TR’s own tender years, had been pockmarked by uproars ranging from the Molly Maguires incident to the Pullman strike. These clashes seemed to portend a genuine threat to American political institutions, and conditions threatened to worsen barring vigorous government intervention. TR had dealt with labor disputes from his first days in public office. His presidency was equally eventful.

In June 1902, for instance, TR ordered U.S. Army troops to Arizona to quell rioting in the wake of a miners’ strike. True to form, TR ordered a swift deployment of force to deter additional violence, then directed the federal authorities to mediate a solution. Decisive action, claimed Roosevelt, had kept the unrest in check. “The miners struck, violence followed, and the Arizona Territorial authorities notified me they could not grapple with the situation. Within twenty minutes of the receipt of the telegram, orders were issued to the nearest available troops, and twenty-four hours afterwards Gen. Baldwin and his regulars were on the ground, and twenty-four hours later every vestige of disorder had disappeared.” To the accusations of favoritism flung at him by labor representatives, Roosevelt replied, “While I am President I wish the labor man to feel that he has the same right of access to me that the capitalist has … and no easier. Anything else seems to me not only un-American, but as symptomatic of an attitude which will cost grave trouble if persevered in” (emphasis in original).25

Despite TR’s impatience with “technicalities,” there were limits—limits, to be sure, that were not spelled out clearly—to his interventionism. Although he believed a broader interpretation of the federal government’s constitutional prerogatives was essential, he remained staunchly loyal to the principle of federalism. In 1903, and again in 1904, he denied requests to intervene in a strike by the Western Federation of Miners. During the first incident, Governor James Peabody of Colorado asked the president to dispatch federal forces to the state to suppress local disturbances. After consulting with Secretary of War Elihu Root and Attorney General Philander Chase Knox, Roosevelt decided not to honor the request on constitutional grounds. Federal law implementing Article IV, Section 4 of the U.S. Constitution required that a disturbance amount to an insurrection against the state government if it were to justify federal military action.26 Peabody had failed to show that an insurrection existed or that the crisis outstripped state capabilities. Thus federal action would usurp local prerogatives before local resources had been exhausted. The president also pointed out that he could not lawfully place federal troops under state command, as the governor had asked; he must exercise personal command of the operation.27

In 1904 TR rebuffed the pleas of the attorney for the Western Federation of Miners, who had claimed that a group known as the Citizens’ Alliance was threatening striking miners and keeping them from their homes. Roosevelt protested that, whatever the merits of this claim, he could not order military action at the request of private citizens; else “the United States Government would be continually sending troops into particular States or cities, or particular counties, on the assertion of some individual or individuals that either the county authorities, including the sheriff, or the mayor and police, or the governor and militia, were unable or unwilling to afford them adequate protection.” Assenting to such requests “would render it necessary for the national government generally to displace the local authorities in the preservation of peace and order.”28 To interfere in Colorado, argued TR, would subvert the U.S. federal structure.

Similarly, Roosevelt turned down a joint resolution of the Maryland legislature that requested U.S. Army troops to restore order in Baltimore in the aftermath of a massive fire. TR pointed out, first, that the resolution authorized the governor to determine how long the troop presence would be required. Second, he observed that the governor had already indicated that the state militia could cope with the situation and that he would request the immediate withdrawal of any federal forces sent to the city.29 Despite his impatience with the inefficiencies built into the American legal order, then, Roosevelt did not indiscriminately override the explicit text of the Constitution and federal law. For him the federal government’s role in local and state affairs remained limited. Only extenuating circumstances could justify extraordinary actions such as his mediation of the anthracite coal strike (covered below). His handling of intermittent labor unrest bespeaks a reluctance to interfere until local remedies had been exhausted, combined with a palpable impatience at being bound by the list of enumerated powers granted him in the U.S. Constitution. For Roosevelt, knowing when to step in and when to abstain from these disputes was a matter of prudential statecraft.

The Model for Federal Police Action: Mediating the Coal Strike of 1902

Theodore Roosevelt regarded his handling of the 1902 anthracite coal strike in Pennsylvania as one of his crowning accomplishments and “very much the most important” of his actions involving a labor dispute. That the police power shaped his actions in the conflict between miners and operators was evident from an explicit mention in his correspondence at the time (of which more later). An event of this perceived magnitude warrants revisiting in some detail because it exemplified Roosevelt’s view of the proper use of governmental police powers, occasioned a discussion of presidential power, and supplied the conceptual model for his approach to certain international crises.

What stood out so prominently in TR’s memories? The sequence of events was straightforward. In May 1902 John Mitchell, president of the United Mine Workers of America (UMW), called a strike in the anthracite regions of Pennsylvania over the dismal pay accorded coal miners. In October, after negotiations between the UMW and mine owners had deadlocked and the owners had refused arbitration, President Roosevelt intervened to impose federal mediation. In March 1903 the commission appointed to investigate the dispute (a body headed by former president Grover Cleveland) awarded the mine workers a 10-percent wage increase but refused to grant the union recognition.

What was it about the coal strike that inspired foreboding in TR? With frosty weather impending, the impasse threatened to incite widespread unrest in the Northeast, possibly even—he shuddered to think of it—“socialistic action.” The nation’s fuel supply was highly inelastic. The rudimentary home heating systems of the day burned anthracite coal; bituminous coal, the alternative fuel, was vastly inferior as a substitute. Pennsylvania supplied the bulk of the coal to the Northeast. Thus, recalled Roosevelt, “the coal famine became a National menace as the winter approached. … In the populous industrial States, from Ohio eastward, it was not merely calamity, but the direst disaster, that was threatened.”30 “I think all competent observers agree,” he told Lyman Abbott, “that if the strike had not been settled there would have been within thirty days the most terrible riots that this country has ever seen, with as their consequence the necessity of drastic, and perhaps revolutionary measures, by the state governments, or by the national government.”31

Alarmed at the prospect of public disorder, the governor of Massachusetts and the mayor of New York City notified President Roosevelt “that frightful consequences might follow” a prolonged interruption of the fuel supply.32 The situation, reported TR with a martial flourish, “was quite as serious as if they had been threatened by the invasion of a hostile army of overwhelming force.”33 Circumstances—the plight of cold, angry citizens, not to mention the fortunes of the Republican Party in the 1902 congressional elections—seemingly militated for presidential action.

Why federal action? The Pennsylvania state government had been unable to broker a settlement. The governor had few militiamen at his disposal to deter violence or to cope with it once it erupted. Furthermore, the repercussions of a strike that dragged on into 1903 would clearly cross state boundaries—triggering presidential action not by means of the U.S. Constitution, but by the Lincoln-Jackson school of executive power extolled by Theodore Roosevelt. “Owing to the peculiar division of our powers under the constitution,” explained Roosevelt to Robert Bacon, “while Boston and New York are as much interested as Philadelphia in the coal famine, only Pennsylvania has immediate power to deal with the situation.” The governor should afford as much protection as possible to miners who wished to work in defiance of the strike, as well as to the property of the mine owners. But Pennsylvania should also bring the operators to heel should they maintain their “insolent” and intransigent attitude.

“I do not think I need assure you,” continued the president, “that in case I am called upon to act, through the inability of Pennsylvania to keep order and on the demand of her constitutional authorities, I will guarantee that order will be kept and life and property absolutely respected, and all men alike made to yield obedience to the law.” Nonetheless, he hesitated to commit federal forces to maintain order. “I wish to feel that I have done everything in my power to bring about a peaceful solution before any such dreadful alternative is forced upon me.”34 He was as good as his word; appointing a commission to look into the dispute ultimately settled the strike without forcible federal intrusion. Here again, TR displayed his characteristic outlook on the use of the police power. The federal government interposed itself between the miners and the owners, then appointed an impartial administrative body to adjust the dispute. Force was kept in reserve to back up the administration’s quasi-diplomatic intervention and to step in if events again turned ugly. Roosevelt used much the same combination of diplomacy, force, and public administration in Santo Domingo a couple of years later.

Roosevelt blamed the hardheadedness of capital, which lent credence to the arguments of extreme socialists, for the standoff.35 The mine operators, said TR, had concluded that they could simply outwait the miners, many of whom subsisted paycheck to paycheck. Consequently, the operators agreed among themselves to take a hard line in the negotiations. They initially rejected the president’s offer of arbitration and even, he reported, treated him insolently. But that was not the worst of their misconduct from Roosevelt’s standpoint: he was especially indignant when the owners simultaneously denied that the public had a stake in this essentially private matter and demanded that the president use force to uphold their interests. “It is amazing folly on their part,” he wrote to Bacon, “clamorously to demand by the public the exercise of the police powers, at no matter what expenditure in blood and money, and yet to resent any suggestion that they have duties toward the public of which its governmental representatives must take cognizance.”36

The notion of a federal police power divorced from the public interest (or, in the case of the coal strike, used in the service of a private interest) was nonsensical for TR. He assessed the Pennsylvania standoff through the prism of his views on capitalism and counterorganization, drawing sweeping lessons from the episode. The coal operators were, he said, “men of unquestionable good private life, and they were merely taking the extreme individualistic view of the rights of property and the freedom of individual action upheld in the laissez faire political economies.”37 The powers apportioned to the U.S. government were the only implement available to offset this extreme individualism in the public good.

Theodore Roosevelt was prepared to wield such power. As mentioned previously, as president he fancied himself the embodiment of America’s general will, not simply as a chief executive empowered to carry out a list of constitutional duties. “In vital fashion, this question was that which beyond all others concerned the entire nation; and, as being for the moment the head of the nation, I obeyed the supreme law of duty to the republic in acting as I did.”38 Failure to act, he insisted, would have relegated him to the status of such lackluster chief executives as James Buchanan and Franklin Pierce. The coal strike, he declared, had “illustrated as well as anything that I did the theory which I have called the Jackson-Lincoln theory of the Presidency; that is, that occasionally great national crises arise which call for immediate and vigorous executive action, and that in such cases it is the duty of the President to act upon the theory that he is the steward of the people, and that the proper attitude for him to take is that he is bound to assume that he has the legal right to do whatever the needs of the people demand, unless the Constitution or the laws explicitly forbid him to do it.”39

This is an extraordinary statement. TR’s predecessors had generally regarded the list of presidential duties spelled out in the Constitution as the end-all-and-be-all of their authority; indeed, some had thought of their role as merely executing the will of Congress. Roosevelt inverted this view. To be sure, the ground had been prepared for such a transformation of the chief magistrate’s role. After the Civil War the balance of power between Congress and the White House slowly began to shift in favor of the presidency. Rutherford B. Hayes warred against Senate prerogatives in selecting cabinet members. Grover Cleveland transformed the veto into a tool to strike down legislation he opposed, not simply legislation he held to be unconstitutional. The federal government’s power, moreover, had grown steadily since the 1870s, preparing the ground for a muscular executive.40 Still, Roosevelt’s outlook on the executive power was unprecedented for his day.

In keeping with the president’s musings on Jackson and Lincoln, his role in the anthracite coal strike was basically extraconstitu-tional. First, after waiting several months in hopes that the parties could reach an agreement on their own, Roosevelt injected himself into the dispute, as the agent of the public interest, by appointing a commission and browbeating the owners into accepting its findings.41 (At the outset he had wished for federal authority to place the mines in receivership pending an investigation and an imposed settlement.) Second, although never driven to such an extreme, Roosevelt later confided that he had been prepared to wring a request from the Pennsylvania governor to use federal troops to seize and operate the mines by force, despite the “evil precedent” this would set.42 On October 5 he told President Cleveland, who had applauded his stance on the coal strike, that “if ever the necessity arises for my interference to restore order in Pennsylvania on the call of the constituted authorities, or to protect government property by force of the United States regular army, I shall try to use this force with the same firmness that you showed” during the 1894 Pullman strike.43 (In 1895, commenting on the strike, TR had written in the Forum that Cleveland’s forceful intervention in the Pullman strike had set a precedent for government’s use of arms in labor disputes.)44

Roosevelt summarized his views on government intervention in labor unrest in his 1904 annual message to Congress. He rued the effects of laissez faire: “No small part of the trouble that we have comes from carrying to an extreme the national virtue of self-reliance, of independence in initiative and action. It is wise to conserve this virtue and to provide for its fullest exercise, compatible with seeing that liberty does not become a liberty to wrong others.” To modulate the irresponsible liberty bred by extreme individualism, the Founding Fathers had wisely built a commerce power and other hedges against injustice into the U.S. Constitution.45

TR discerned in the anthracite coal crisis a moral imperative to impose additional government supervision on corporations. Yet self-restraint by individual citizens also played a pivotal role in the labor question. To safeguard the public interest, the president exhorted the American people to “continue to show the very qualities that they have shown—that is, moderation, good sense, the earnest desire to avoid doing any damage, and yet the quiet determination to proceed, step by step, without halt and without hurry, in eliminating or at least in minimizing whatever of mischief or of evil there is to interstate commerce in the conduct of great corporations.”46 Mob violence could not be countenanced, even when the mob had worthy objectives.

In short, the government had to be a party to crises that engaged the public interest, especially when public order threatened to unravel.47 It was “essential,” TR wrote to J. H. Woodward, “that organized labor and organized capital should thoroughly understand that the third party, the great public, had vital interests and overshadowing rights in such a crisis as that through which we have just passed.”48

It bears repeating that 1902–4 was an extremely volatile period in U.S. history. A review of TR’s correspondence shows a president grappling with labor unrest in Pennsylvania, Arizona, and Colorado, not to mention a fire in Baltimore and the subsequent request for federal aid. Intermingled with this domestic tumult were the great powers’ blockade of Venezuela; revolution in Panama on the heels of a U.S. standoff with Colombia over the isthmian canal; and a collapse of Dominican finances that seemingly imperiled the Monroe Doctrine.49 Small wonder that Roosevelt, beset by this litany of turmoil, pressed into service a ready-made conceptual tool, the police power, to cope with events not only on American soil but also in the Caribbean littoral.

The rudiments of a police-power doctrine were evident both in Roosevelt’s theorizing and in his actual responses to capital-labor disputes. Like other broad constructionists, TR found constitutional sanction for a federal exercise of the police power in a creative reading of the commerce clause and other provisions. Several conditions warranted federal intrusion into state and local affairs. First, chronic wrongdoing by organized interests, an unfortunate byproduct of the Industrial Revolution, could accentuate human suffering sufficiently to provoke civil unrest. The political clout and geographic sweep of these interests often allowed them to evade local and state supervision. Second, a fraying of the ties of civilized society could overwhelm the capacities of local authorities, requiring the federal government to step in. Atrocious living conditions for the working poor, for example, warranted government supervision. Third, private contracts might infringe the interests of the public, which wanted for a champion in such transactions. Statesmen and individual citizens animated by chivalrous ideals should combat these evils, both out of humanitarian concern and in their own interest. The magnitude of these ills and the threat they posed to American institutions justified intervention by a superior authority wielding the sanction of force—namely, the U.S. government.

Some guidelines for police-power deployment were evident in the anthracite coal strike. First, Roosevelt, not normally known for his patience, waited until relations between the miners and the mine owners had deadlocked before injecting himself into the feud. He preferred to give the antagonists every opportunity to sort things out for themselves. Second, he genuflected to the principle of federalism by refraining from the use of force pending a request from the Pennsylvania government. Third, in keeping with his model of forceful diplomacy, he used the threat of force judiciously to nudge the parties toward a settlement that incorporated the findings of President Cleveland’s commission. And finally, he cited his handling of the coal strike as the model for a doctrine of federal intervention in labor disputes, as well as evidence of a need for federal regulatory powers over the great corporations. His restraint allowed President Roosevelt to emerge from the strike with his political fortunes intact.

What implications did his domestic uses of the police power have for Theodore Roosevelt’s diplomacy? Precision was not one of TR’s political virtues, and so he can be tough to pin down. Perhaps intentionally so: for politicians, after all, public commitments have a way of becoming shackles on prudential statecraft. Roosevelt refrained from clearly defining the parameters of the international police power, just as he had for the federal police power, for fear of interfering with prudential statesmanship. The international police power represented a way to confront turmoil in America’s geographic environs; its use was reminiscent of the use of federal power within the United States. In constabulary operations, the U.S. government temporarily arrogated to itself the authority to discharge some of the functions of the sovereign government, usually relating to law enforcement and finances, where a foreign government was unable or unwilling to do so. By mediating between stricken Latin American governments and the great powers, the United States sought to create an equilibrium that would allow these governments to put their affairs in order. Such an equilibrium, believed TR, would stave off a threat to American interests in the Western Hemisphere while improving conditions for the citizens of beleaguered countries. In so doing the Republic would bring its interests into greater harmony with its ideals.
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