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  INTRODUCTION: ECONOMIC POLICIES AND HUMAN RIGHTS OBLIGATIONS


  Radhika Balakrishnan and Diane Elson


  The current global economic crisis is evidence that the neoliberal economic policies that have been followed for almost three decades have not worked. The devastation that the
  crisis has already wrought on the most vulnerable households in the global North and global South is a reminder that the formulation of economic policy and the realization of human rights (economic
  and social rights, as well as political, civil and cultural rights) have, for too long, been divorced from one another. Over the past three decades, economic policy has been geared towards
  achieving economic growth, underwritten by assumptions about the virtues of the market. Efficiency rather than ethics has been the focus of concern. When attention has been paid to human rights,
  economic policy-making has proceeded with the assertion that economic growth, no matter how skewed in favour of a few, will ultimately benefit all by providing resources for the realization of
  human rights. Yet the means adopted to achieve economic growth may be responsible for undermining goals in the domain of human rights. It is clearly time to assess economic policy using the ethical
  lens of the human rights standards that all governments have agreed upon. This book contributes to such an assessment by presenting a framework for the assessment of macroeconomic policies in the
  light of the human rights obligations of government on economic and social rights; and applying it to the conduct of the macroeconomic policies of Mexico and the USA, including fiscal, monetary,
  trade and regulatory policies; and related achievements in economic and social rights.


  We focused on these two countries because we wanted to test out our approach by examining two countries of comparable size, but different levels of economic development, and different levels of
  legislative commitment to economic and social rights. The fact that these two countries border one another and are closely linked by trade and migration also meant that we could highlight issues of
  the obligations of governments to people who are not their citizens and/or do not live in their jurisdiction. Our aim was not so much to compare the economic and social rights achievements in the
  two countries, as to examine how each had been living up to its human rights obligations. On a variety of the indicators we consider, we compare the USA with other high-income countries that are
  members of the Organisation Economic Co-operation and Development (OECD); and Mexico with other middle-income countries in Latin America. The study pays particular attention
  to gender, class, race, ethnicity and citizenship status. The important question of cultural rights is beyond the scope of this book, but we do examine as far as possible the obligation to ensure
  non-discrimination in the enjoyment of economic and social rights by different ethnic groups. Our entry point is the conduct of macroeconomic policy, and so this book is organized in terms of
  policy instruments, with a chapter on how the policy has been used in Mexico, followed by a chapter on how the policy has been used in the USA.


  The analysis we present of Mexico and the USA shows how our framework can be applied in practice; and we believe it can be a guide to its application to other countries. The book demonstrates
  the kinds of statistical and documentary evidence required to examine how far a government is conducting its macroeconomic policy in line with its human rights obligations; and whether there is
  cause for concern as to whether these policies are supporting or undermining the realization of economic and social rights. We hope it will inspire others to try out our framework to analyse other
  countries.


  Dialogue between human rights advocates and progressive economists


  The analysis presented here is the outcome of a dialogue between a group of human rights advocates and progressive economists, who share similar goals of promoting social justice.1


  In the human rights community, there has been an increasing interest in economic and social rights, including the equal enjoyment of such rights; and growing concern that neoliberal policies,
  based on mainstream, neoclassical economics, are not helping to support the realization of these rights. However, neoclassical economics is not the only kind of economics; there have always been
  progressive, critical economists, committed to the creation of social justice, analysing economies using different conceptual approaches. These economists present diverse alternatives to the
  neoliberal orthodoxy, drawing upon Keynesian, structuralist, Marxist, ecological and feminist thinking. (Amartya Sen has called this group of economists non-conformist economists,
  because they do not conform to the currently dominant forms of economic analysis and policy prescription.)2 Some heterodox economists have
  received acclaim: for example, Paul Krugman, Amartya Sen and Joe Stiglitz have won the Nobel Prize for economics. The United Nations has provided a venue for progressive economics in publications
  like the annual UNDP Human Development Report.


  The default position of heterodox economists is an empirically based scepticism about competitive markets ability to use resources efficiently, and an appreciation that competition can
  sometimes be wasteful. These debates have gained currency lately; discussions about the causes of the ongoing global economic crisis, for example, have centred on the weaknesses of poorly regulated
  financial markets, and the consequences for society when markets systematically fai


  
    
      
        Keynesian economists stress that competitive markets cannot be relied upon to achieve full employment, in the form of decent jobs for
        all who want them. There is waste of human capacities, reflected in unemployment, underemployment and exploitative employment.


         Feminist economists stress that competitive markets cannot be relied upon to achieve sufficient provision of good-quality care for all who need it; nor for
        an appropriate balance between paid work, unpaid work, and leisure for care providers. The result is a waste of human capacities, reflected in both neglect of some who need care, and
        over-work for some who provide it.


        Ecological economists stress that competitive markets cannot be relied upon to achieve sustainable economies. There is waste of natural resources, reflected
        in environmental degradation.

      

    

  


  Heterodox economists and human rights advocates share an ultimate goal: to promote human flourishing, and to protect human beings from the vulnerabilities and insecurities to which the current
  global economy has exposed them. Human rights have significant economic implications, since promoting, protecting and fulfilling them require resources and involve costs. In turn, economic policies
  have significant impacts on human rights; they shape the extent to which the economic and social rights of different groups of people are realized. Both progressive economists and human rights
  advocates challenge a vision of economic development that claims that remaining internationally competitive must be the key objective, despite growing inequality and increasing risk.


  Human rights activism and advocacy typically focus on the violations and deprivations suffered by individuals and social groups, but have little to say about ways in which economic analysis and
  policies may contribute to these problems. Heterodox economists have provided alternative analysis and policy advice, but have typically not linked this to an explicit ethical framework. The norms
  and standards of human rights offer progressive economists a widely accepted ethical language in which to pose economic questions without reducing them to simple questions of economic calculus. The
  ethical appeal of human rights offers a framework for social mobilization for economic justice in a way that potentially transcends sectional interests. The legal and quasi-legal processes of
  international human rights reporting and monitoring offer other arenas in which to contest the hegemony of neoliberal economic policies.


  Clarification of human rights obligations


  The Universal Declaration of Human Rights (UDHR) includes economic and social rights, as well as civil and political rights, and makes no arbitrary distinction between them. It states in its
  Preamble that Member States have pledged themselves to achieve, in co-operation with the United Nations, the promotion of universal respect for and observance of human rights and fundamental freedoms. It proclaims the Declaration to be a common standard of achievement for all peoples and all nations. Article 28 of the Declaration states that
  Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized. All states that are party to the UDHR
  (which include the USA and Mexico) have a moral obligation to realize this pledge and to realize the rights specified in the UDHR.


  The UDHR has been followed by a series of international treaties which legally bind the states that have ratified3 them (and are described as
  being party to them) to realize the rights contained therein. In 1965 came the Convention on the Elimination of All Forms of Racial Discrimination (CERD); followed in 1966 by the
  International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR); and in 1979 by the Convention on the Elimination of All
  Forms of Discrimination Against Women (CEDAW).4


  Mexico is party to all of these treaties. The USA is party to CERD and ICCPR but not to ICESCR and CEDAW. However, this does not mean that the USA has no legally binding obligations with respect
  to economic and social rights. As pointed out by the Center for Economic and Social Rights:


  
    
      
        Even states that have not ratified international treaties on ESCR are bound to respect human rights principles that are part of customary law, law that has
        gained universal acceptance in the international community. The Universal Declaration is widely considered to be part of customary law and therefore binding on all states, whether or not they
        have ratified subsequent human rights treaties. (Center for Economic and Social Rights 2000: 7)

      

    

  


  The US government has accepted that it is subject to the Universal Periodic Review (UPR) process, which involves a review of the human rights records of each of the 192 UN member states once
  every four years. In November 2010 the USA was reviewed by the Human Rights Council under the UPR process. The report that the USA submitted to the Council referred to economic and social rights,
  though not in explicit terms of particular obligations.5 However, in the US response to the recommendations made to them by other member states,
  the State Department agreed to recommendations concerning economic, social and cultural rights: We have continued to establish programs that empower our citizens to live what FDR called a
  healthy peacetime life. The recent landmark healthcare reform is the latest major example, and we are committed to continue pursuing policies that will build an economy and society
  that lifts us all.6 Many of the recommendations that were made during the process referred to economic and social rights and over twenty
  countries urged the USA to ratify ICESCR. The final response from the US government was due in March 2011. The US government did not ratify the ICESCR.


  The Universal Declaration of Human Rights includes the following economic and social rights: Right to work (Article 23); Right to rest and leisure (Article 24); Right to an
  adequate standard of living, including food, clothing, housing, medical care and necessary social services, and right to security in the event of unemployment, sickness, disability, widowhood, old
  age or other lack of livelihood in circumstances beyond their control (Article 25); and Right to education (Article 26). These are spelled out in more detail in the International Covenant on
  Economic, Social and Cultural Rights and other treaties.7


  Economic and social rights need to be considered in the context of the principle of the indivisibility of human rights. The human rights framework sees a human as a whole person whose rights are
  indivisible and interdependent and intrinsic to the status of being human. Therefore it is not permissible for a state to ignore some rights and focus only on others; or to seek to discharge its
  obligations with respect to some rights in ways that violate other rights. So while focusing on economic and social rights, it is also important to keep in mind the International Covenant on Civil
  and Political Rights (ICCPR), which provides for important checks and balances on the power of the state. ICCPR has some important implications for the conduct of economic policy, including, for
  instance, the right to seek, receive and impart information (Article 19).


  In addition to the UN human rights instruments, there are also a series of Conventions of the International Labour Organization. Particularly important is the ILO Declaration on Fundamental
  Principles and Rights at Work (1998), which reaffirms, as fundamental rights, freedom of association, the effective recognition of the right to collective bargaining, the elimination of all forms
  of forced or compulsory labour, the effective abolition of child labour, and the elimination of discrimination with respect to employment and occupation (Valticos 1998). As well as the
  international human rights system, some regions also have a regional human rights system. The inter-American human rights system is based on the American Convention on Human Rights (which entered
  into force in 1978). Mexico both signed and ratified the Convention. The USA signed the Convention but Congress has not ratified it. Nevertheless, the USA is considered a member of the
  inter-American human rights system, and provides financial support to the Inter-American Commission on Human Rights. The Conventions provisions on economic and social rights have been
  expanded by the Additional Protocol in the Area of Economic, Social and Cultural Rights (the Protocol of San Salvador), which has been ratified by Mexico but not the USA.


  The obligations implied by international human rights instruments have been spelled out more fully through a number of mechanisms, including General Comments and General Recommendations issued
  from time to time by UN treaty monitoring bodies such as the Committee on Economic, Social and Cultural Rights (CESCR); and by experts in international law, such as the groups of experts who
  produced the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights (1986) and the Maastricht Guidelines on Violations
  of Economic, Social and Cultural Rights (1997).8


  The CESCR has stated (in General Comment 12, The Right to Adequate Food, and in other subsequent General Comments) that human rights treaties give states duties to respect, protect
  and fulfil human rights. These duties have been spelt out in the following way in the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights:


  
    
      
        The obligation to respect requires states to refrain from interfering with the enjoyment of economic, social and cultural rights. Thus the right to housing is
        violated if the State engages in arbitrary forced evictions.


        The obligation to protect requires States to prevent violations of such rights by third parties. Thus the failure to ensure that private employers comply with basic labour standards
        may amount to a violation of the right to work or the right to just and favourable conditions of work.


        The obligation to fulfil requires States to take appropriate legislative, administrative, budgetary, judicial and other measures towards the full realization of such rights. Thus,
        the failure of States to provide essential primary health care to those in need may amount to a violation.

      

    

  


  Each of these obligations contains elements of obligations of conduct, and obligations of result (see CESCR, General Comment 3, The Nature of States Parties Obligations, 1999"). The Maastricht Guidelines explain these obligations thus:


  
    
      
        The obligation of conduct requires action reasonably calculated to realize the enjoyment of a particular right ... The obligation of result requires
        States to achieve specific targets to satisfy a detailed substantive standard.

      

    

  


  The obligations of states extend beyond their own borders, as is made clear in the UN Charter Articles 55 and 56. Obligations with respect to international development cooperation between
  governments are explicitly referred to in Article 2 of ICESCR, and underlined in specific provisions in Article 11 (right to an adequate standard of living). Articles 22 and 23 specifically refer
  to the need for international measures. CESCR General Comment 3, The Nature of States Parties Obligations, explicitly states that: international co-operation for
  development ... is an obligation of all States.


  Obligations with respect to international trade and investment have been clarified further in the period since 2000, when a report of the UN secretary-general stated that: The norms and
  standards of international human rights law have an important role in providing principles for globalization (UN Secretary-General 2000). The UN High Commissioner for Human Rights has
  subsequently produced a number of reports on trade and investment clarifying that international trade and investment agreements must be consistent with the human rights
  obligations of states (see, for instance, Report E/CN.4/2002/54, which focuses on trade in agriculture, and Report E/CN.4/Sub.2/2003/9, which focuses on investment).


  Key principles in meeting obligations regarding economic and social rights


  States enjoy a margin of discretion in selecting the means to carry out their obligations, but in discharging their obligations regarding realization of economic and social rights, states must
  pay regard to the following key points: the requirement for progressive realization; the use of maximum available resources; the avoidance of retrogression; the satisfaction of minimum essential
  levels of economic and social rights; non-discrimination and equality; and participation, transparency and accountability.


  Progressive realization The ICESCR specifies that states parties have the obligation of achieving progressively the full realization of the rights recognized in
  the present Covenant to the maximum of available resources. This obligation does recognize that the resources at the disposition of a government are not unlimited, and that
  fulfilling economic and social rights will take time. At the same time, the concept of progressive realization is not intended to take away all meaningful content of a
  states obligation to realize economic, social and cultural rights (CESCR, General Comment 3, para. 9). Progressive realization imposes a specific and continuing (CESCR General Comment 12, para. 44) or constant and continuing (CESCR, General Comment 15, para. 18) duty to move as expeditiously and effectively as possible (CESCR, General Comment 3, para. 9; CESCR, General Comment 12, para. 44; CESCR, General Comment 15, para. 18) towards full realization of rights. These steps towards full realization of rights must be taken within
  a reasonable short time after the Covenants entry into force for the States concerned and such steps should be deliberate, concrete and targeted as clearly as possible
  in order to meet the obligations of states (CESCR, General Comment 3, para. 2; CESCR, General Comment 12, para. 43; CESCR, General Comment 15, para. 17).


  Maximum available resources The definition of the maximum available resources, which the government should utilize for progressive
  realization of human rights, has not yet been fully elaborated. CESCR made a statement in 2007 entitled An Evaluation of the Obligation to Take Steps to the Maximum of
  Available Resources Under an Optional Protocol to the Covenant. However, the statement did not define what constitutes available resources, beyond stating that it refers
  to both the resources existing within a state as well as those available from the international community through international cooperation and assistance (E/C.12/2007/1).


  It seems reasonable to argue that maximum available resources does not just depend on the level of output of an economy, its rate of growth, and the level and
  growth of inflows of resources from other economies. It also depends on how the state mobilizes resources from the people living under its jurisdiction to fund its obligation to fulfil human
  rights. For instance, if it generates very little revenue, it will be able to provide only limited public services. The key role of taxation has been noted by some of the UN Special Rapporteurs on
  human rights. For instance, the Special Rapporteur on the right to education has noted that It is hard to imagine how any state would raise the revenue to finance health, education, water,
  and sanitation, or assistance for those too young or too old to work, were it not for taxation (Tomasevski 2005: 5). Another Special Rapporteur who has commented on taxation is Philip
  Alston, Special Rapporteur on extrajudicial, summary or arbitrary executions. In a statement of the Human Rights Council in March 2007, he comments that in Guatemala


  
    
      
        The reason the executive branch of the Guatemalan State has so little money to spend on the criminal justice system is that the Congress resist the imposition of all but
        the most perfunctory taxes. To put this in perspective, as a percentage of GDP, Guatemalas total tax revenue in 2005 was 9.6 percent of GDP. By regional comparison, its percentage tax
        revenue is lower than that of Belize, Costa Rica, El Salvador, Honduras, or Nicaragua, and radically lower than that of the countries of South America.

      

    

  


  Of course, the system of taxation must be organized so as to comply with human rights standards. Tomasevski (2005) notes that the European Court of Human Rights has legitimized the power of
  states to levy taxes, provided that judicial remedies exist to prevent taxation amounting to arbitrary confiscation. She further notes that The human rights jurisprudence regarding taxation
  has affirmed the principle of ability to contribute. Taxation must also be non-discriminatory as between different social groups, such as women and men (Elson 2006).


  Non-retrogression There is a strong presumption that retrogressive measures on the part of a state are not permitted. An example of a potentially retrogressive measure
  would be cuts to expenditures on public services that are critical for realization of economic and social rights; or cuts to taxes that are critical for funding such services. CESCR has stated
  that:


  
    
      
        ... any deliberately retrogressive measures ... would require the most careful consideration and would need to be fully justified by reference to totality of
        rights provided for in the Covenant and in context of the full use of the maximum of available resources. (CESCR General Comment 3, para. 9)

      

    

  


  Minimum essential levels/minimum core obligations States that are parties to the ICESCR are also under a minimum core obligation to ensure the satisfaction
  of, at the very least, minimum essential levels of each of the rights in the ICESCR. This means that a state party in which any significant number
  of persons is deprived of essential foodstuffs, of essential primary healthcare, etc. is prima facie failing to meet obligations under the Covenant (CESCR, General Comment 3, para. 10). The Committee on Economic, Social and Cultural Rights has clarified that this is a continuing obligation, requiring states with inadequate resources to strive to ensure enjoyment of rights
  (General Comment 3, para. 11). However, even in times of severe resource constraints, states must ensure that rights are fulfilled for vulnerable members of society through the adoption of
  relatively low-cost targeted programmes (General Comment 3, para. 12; General Comment 12, para. 28; General Comment 14, para. 18). The Committee on Economic, Social and Cultural Rights has begun to
  identify the content of the minimum core obligations with respect to the rights to food, education, health and water (General Comments 11, 13, 14 and 15 respectively), though it has not specified
  this in quantitative terms. The provision of minimum essential levels is an immediate obligation. This means that it is the duty of the state to prioritize the rights of the poorest and most
  vulnerable people. Nevertheless, this does not imply that states must adopt a very narrowly targeted approach, using special programmes which are only for the very poor. The Committee on Economic,
  Social and Cultural Rights has emphasized that the obligation remains for a State party to strive to ensure the widest possible enjoyment of the relevant rights (General Comment 3, para. 11). Several UN Special Rapporteurs have highlighted the importance of broad-based systems as the best way to meet minimum core obligations.


  Non-discrimination and equality A fundamental aspect of states human rights obligations is that of non-discrimination and equality. The UDHR Article 2 states
  that:


  
    
      
        Everyone is entitled to all the rights and freedoms set forth in this Declaration without distinction of any kind, such as race, colour, sex, language, religion, political
        or other opinion, national or social origin, property, birth or other status.

      

    

  


  It is widely recognized that the term property in this article refers to economic status. MacNaughton (2009) points out that the official Spanish version of the UDHR translates
  property as posicin econmica rather than propiedad or patrimonio. She notes that a study of the
  drafting of the UDHR (Morsink 1999) suggests that the drafters understood the non-discrimination provision as calling for far-reaching egalitarianism. ICCPR (Article 2) and ICESCR (Article 2) use
  comparable language to UDHR. The CESCR has clarified this further in General Comment 20, Nondiscrimination in Economic, Social and Cultural Rights, which explicitly specifies that
  other status includes economic status.


  Several human rights treaties specifically deal with non-discrimination in relation to particular categories of people. For instance, CEDAW (Article 2) prohibits
  discrimination against women in all its forms and obligates states to condemn this discrimination and take steps by all appropriate means and without delay to pursue a policy of
  eliminating this discrimination. Article 2 also sets out steps that a state party must take to eliminate this discrimination, including adopting appropriate legislative and other measures. Article
  4(1) recognizes the legitimacy of temporary special measures aimed at accelerating de facto equality between men and women. It is clear that CEDAW means not only the absence of
  a discriminatory legal framework, but also that policies must not be discriminatory in effect. CEDAW requires that states achieve both substantive and formal equality and recognizes that formal
  equality alone is insufficient for a state to meet its affirmative obligation to achieve substantive equality between men and women (CEDAW 2004, General Recommendation 25, para. 8).


  In the same vein the International Convention for the Elimination of All Forms of Racial Discrimination (CERD, Article 2) requires that states parties condemn racial discrimination and pursue by
  all appropriate means and without delay a policy of eliminating racial discrimination in all its forms. The state is also obliged to take special and concrete measures to ensure the adequate
  development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms.
  These measures cannot maintain unequal or separate rights for different racial groups (CERD, Article 2, para. 2). CERD (Article 5, para. e) further elaborates that in compliance with the
  fundamental obligations laid down in Article 5 of this Convention, states parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of
  everyone, without distinction as to race, colour or national or ethnic origin, to equality before the law, notably in the enjoyment of economic social and cultural rights.


  The Committee on Economic, Social and Cultural Rights has made it clear that the recognition that realization of economic, social and cultural rights will be progressive does not provide states
  with an excuse for the persistence of discrimination. States have an immediate obligation to guarantee that there will be no discrimination in the exercise of rights (CESCR, General Comment 3, para. 2; CESCR, General Comment 12, para. 43; CESCR, General Comment 14, para. 31; CESCR, General Comment 15, para. 17). This means that non-discrimination must always be a priority in the
  progressive realization of economic and social rights and that any steps that a state takes to progressively realize such rights must be non-discriminatory in both policy and effect. Like provision
  of minimum essential levels, non-discrimination is an immediate obligation.


  Accountability, participation and transparency The importance of accountability and participation is emphasized in the Limburg Principles on the
  implementation of ICESCR, which state that:


  
    
      
        States parties are accountable both to the international community and to their own people for their compliance with the obligations under the Covenant. A concerted
        national effort to invoke the full participation of all sectors of society is, therefore, indispensable to achieving progress in realizing economic, social and cultural rights. Popular
        participation is required at all stages, including the formulation, application and review of national policies. (Limburg Principles 1986)

      

    

  


  The Committee on Economic, Social and Cultural Rights has indicated that the right of individuals to participate must be an integral component of any policy or practice that seeks
  to meet the state obligation to ensure the equal right of men and women to the enjoyment of all human rights (General Comment 16, para. 37. See further General Comment 14, para. 54; General Comment 15, paras 16(a) and 48).


  In a statement on poverty and the ICESCR, the Committee has stated that: the international human rights normative framework includes the right of those affected by key decisions to
  participate in the relevant decision-making processes (CESCR 2001: para. 12). It has also emphasized that: rights and obligation demand accountability ... whatever the mechanisms
  of accountability, they must be accessible, transparent and effective (ibid.: para. 14).


  Accountability, participation and transparency require information. Article 19 of the Universal Declaration of Human Rights refers to the right to receive and impart information. This is further
  elaborated in Article 19 of ICCPR. The Inter-American Commission on Human Rights has recently noted that:


  
    
      
        Adequate access to public information is a key tool for citizen participation in public policies that implement the rights enshrined in the Protocol
        [of San Salvador]. (IACHR 2007)

      

    

  


  Evaluating economic policies in the light of human rights obligations9


  Governments do not usually explicitly bear human rights in mind when designing and implementing their economic policies, but they did recognize, at the UN World Conference on Human Rights in
  Vienna in 1993, that human rights are the first responsibility of Governments (Vienna Declaration, Part I, para. 1). A focus on human rights obligations provides a framework for
  evaluating economic policy that is different from that used in neoclassical economics. In the latter, policy is judged in terms of a utilitarian framework, in which the best policies are judged to
  be those that are likely to maximize utility. This is operationalized in terms of maximizing the level and rate of growth of the countrys gross national product (GNP). It is assumed that
  once the output is produced, it can then be redistributed via taxation and public expenditure to achieve the social goals of the country. This might be described as a
  strategy of first maximize the size of the pie and then slice it up. The default presumption of neoclassical economics is that private ownership and market forces are likely to be the best
  mechanisms for maximizing GNP, though it is acknowledged that there are various cases of failure of private enterprise and market forces that require government action; and that redistribution of
  output to achieve social goals requires government action.


  Progressive, critical economists outside the mainstream challenge these views. They point to the inherent riskiness and uncertainty of market competition; and argue that most successful cases of
  rapid economic growth have in fact been achieved with leadership from the state, to provide the appropriate incentives and infrastructure and security. They also question whether it is possible to
  separate production and distribution. The process of production produces winners who tend to resist any redistribution of their gains to those who are losers. The way in which the pie
  is produced constrains the way in which it can be sliced.


  Clearly, the level and growth of GNP have implications for the progressive realization of economic and social rights. For instance, they are important influences on the resources that states
  have available. But the goal of economic growth cannot be substituted for the goal of realizing human rights. Human rights obligations prescribe priority to human rights, not economic growth, which
  must be seen as a potential means for realizing human rights, not an end in itself. Episodes of rapid economic growth have often been achieved in ways that violate human rights, such as rights at
  work and the right to adequate food. Economic growth has frequently destroyed the livelihoods of some people while improving the livelihoods of others. There are a variety of ways to achieve
  economic growth, and states have the duty to pursue growth strategies that are compliant with their human rights obligations. Moreover, human rights do entail some immediate obligations in relation
  to economic and social rights, notably minimum core obligations regarding minimum essential levels; and non-discrimination and equality. States have an obligation to prioritize these irrespective
  of the level and rate of growth of GNP.


  The human rights obligations set out above do not directly prescribe a particular mix of private and public responsibilities (as noted in para. 8 of the CESCR General Comment 3 on the nature of
  states parties obligations). But it is clear that they do require states to adopt that mix of public policies, and regulation of the private sector, that will best address both immediate
  obligations and progressive realization. The realization of economic and social rights requires more than a minimalist state. Indeed, as the UN Special Rapporteur on the right to education has
  noted: The raison dtre of economic and social rights is to act as correctives to the free market (Tomasevski 1998). In providing this
  corrective, a state must, of course, also respect, protect and fulfil civil and political rights.


  States do have other obligations besides human rights obligations. For instance, they have obligations to other states with which they have made international trade and investment agreements,
  through the mechanisms of the World Trade Organization, or regional mechanisms. They also have obligations to their creditors, from whom they have borrowed money, including their own citizens, and
  international private and public financial institutions, including the IMF and the World Bank. These obligations may constrain the economic policies that states can pursue. But these obligations
  should not take precedence over human rights obligations: in the Vienna Declaration (1993), states have undertaken to make human rights their first responsibility. This implies that they should not
  seek to bind themselves or other states to international agreements that may weaken the capacity of the latter to realize economic and social rights. This applies not only to intergovernmental
  agreements but also to the agreements that a state approves by virtue of its position on the board of international institutions such as the IMF and the World Bank. In evaluating economic policies
  in the light of human rights obligations, it is important to consider the extent to which such policies are being constrained by obligations to trading partners and creditors, and the extent to
  which these obligations are consistent with their human rights obligations. It is also important to consider the extent to which a state has bound other states, directly or indirectly, to
  agreements that may not be consistent with human rights obligations. Here there are important issues of asymmetrical power between different states, with some having much more power than others to
  set the rules for international trade, investment and finance.


  It is important to recognize that attention to human rights obligations does not provide the answers to all economic policy questions (Gauri 2004). What such attention can help us do is define
  the set of policies that are consistent with human rights obligations, and rule out policies that are not consistent. In choosing among the policies that are consistent with human rights
  obligations, human rights analysis can also provide some guidance on sequencing of policies (attention to the most deprived should have priority) and on procedures (which must be transparent,
  participatory and accountable). But it cannot provide definitive answers to questions such as: should priority in investment in public services be given to the urban poorest people or the rural
  poorest people, bearing in mind that a given expenditure can reach more of the poorest urban people than the poorest rural people, because the latter are more spatially dispersed? An economic
  analysis of any particular human-rights-consistent policy provides important quantitative information that should also be taken into account.


  However, it is equally important to recognize that the economic analysis cannot provide a definitive answer either. Many abstractions and simplifications (often referred
  to as models) have to be made in order to produce economic analysis; and weights often have to be given to competing policy objectives. The abstractions, simplifications and weights
  used in heterodox economics are different from those used in mainstream economics. Greater priority is given to equality and provision of an adequate standard of living to all. The room for policy
  discretion is judged to be broader. More attention is paid to the inherent uncertainty and inequality of market processes. Because of such factors, the analysis produced by heterodox economics is
  likely to be more congruent with human rights norms and standards.


  However, no matter how progressive the economic analysis, the quantitative information it produces does not eliminate the role of social and political judgement. Judgement among competing
  human-rights-consistent policies should therefore not only be informed by a progressive economic analysis but also be reached through a participatory, transparent and accountable process. However,
  the first step is to conduct analysis of whether current economic policies are consistent with human rights obligations. We do not aim to identify the best possible set of policies to realize human
  rights. There are far too many uncertainties to be able to do that. Our aim is rather to move policy in a better direction. In this book we seek to do that by examining the use of some key economic
  policy instruments in two countries, Mexico and the USA: overall fiscal and monetary policy; more detailed examinations of public expenditure, and taxation; international trade with a focus on the
  North American Free Trade Agreement (NAFTA); and the regulation of the private sector, using the case of pension reform. Two chapters are devoted to each policy, the first examining its use in
  relation to economic and social rights in Mexico, the second its use in relation to economic and social rights in the USA. This is done so that the conceptual tools that are being used can be seen
  in operation in two different contexts. Our hope is that this framework will be applied in other countries, so that human rights norms can be used to question and challenge the neoliberal policies
  that have dominated the world for the last three decades.


  The policy instruments that we consider affect the whole, or large sectors of, the economy, and have implications for all economic and social rights, though any specific instrument may have a
  more direct relation with some rights than others. In choosing policy instruments as our entry point, rather than the enjoyment of specific rights, we are in agreement with those who have argued
  that the assessment of states compliance with obligations regarding economic and social rights should pay particular attention to obligations of conduct (Rowarth 2001). But we think it is
  also important to cross-check evidence on conduct with evidence on relevant aspects of the enjoyment of economic and social rights. This book does not aim to provide studies of the full impact of
  the selected economic policies on the enjoyment of economic and social rights. In any case, no such study can definitely establish causation, but only establish correlation.
  Rather, the method adopted is to examine how policy has been conducted  has it consisted of action reasonably calculated to realize the enjoyment of a particular right,
  selecting rights that might reasonably be thought to have a strong relation to the policy instrument. The method uses both quantitative indicators and a qualitative examination of relevant
  legislation and policy processes. Where appropriate, the analysis of conduct is then cross-checked with a quantitative and qualitative analysis of relevant results for the relevant
  rights.


  The data on results may reinforce or challenge the conclusions about the conduct of policy. For example, spending public money on healthcare might be considered to be action reasonably
  calculated to realize the right to health, but it may not be organized in a way that complies with obligations regarding non-discrimination and equality. If we find that public expenditure
  is very unequally distributed between different social groups, this suggests a prima facie case of violation of obligation of conduct. We can cross-check this with data on the health status of
  different social groups (which measure some dimension of how far they enjoy particular levels of the rights to health). If we find the health status of the group with the lowest share of
  expenditure is worse than that of those with higher shares of expenditure, this suggests that the government is not in compliance with its obligations of conduct. But if the social group with the
  lowest share of public expenditure has the highest health status, then this suggests that the needs for public health services of this group are lower, and thus the government may be justified in
  its conduct of health expenditure.


  In choosing indicators and making judgements, we are mindful of the need to take into account differences of context. As Rowarth (ibid.) points out, when examining compliance with obligations
  regarding progressive realization of economic and social rights, it is not appropriate to compare countries with different levels of wealth against the same set of results using some
  absolute standard (e.g. full enrolment of all children in school). We have selected our indicators with this issue in mind, focusing on benchmarking with comparable countries; benchmarking in the
  same country over time; and benchmarking between social groups in the same country. In cross-checking conduct and results, the analysis pays attention, where appropriate, to qualitative indicators
  of the institutional system that links economic policy to enjoyment of economic and social rights. For instance, is there a relatively secure link, such as is provided by a system of universal
  citizen entitlements to public provision, specified in legislation, possibly in the constitution? Or a less secure link, based on targeted entitlements, available only on a means-tested basis to
  the poorer groups? Or a reliance on families, communities, charities and churches to provide a minimum essential level of the rights? The empirical evidence across a wide range of countries
  suggests that the most effective way of reducing poverty is through targeting within universalism in which there are strong universal entitlements, plus extra
  benefits directed to low-income groups (Mkandawire 2007).


  In making judgements, this book is sceptical of the view that there is no alternative to neoliberal policies. But we have also kept in mind the possibility of a variable range of
  alternatives. The main point we wish to establish is both the necessity and the feasibility of taking human rights obligations into account in economic policy. This book does not discuss issues of
  justiciability of economic and social rights. Rather, the approach is in line with the policy approach to economic and social rights, identified by Paul Hunt, the UN Special
  Rapporteur on the right to health (Hunt 2006). The contributors consider empirical evidence relevant to the question of whether economic policies are in compliance with human rights obligations,
  aiming to establish the extent to which there is a prima facie case that some policies may not be in compliance with human rights norms and standards.


  Fiscal and monetary policy in Mexico is considered in Chapter 1 and in the USA in Chapter 2, from the early 1980s up to and including the financial crisis and economic recession of 2008/09. In
  both cases the conduct of policy is cross-checked with respect to the right to work and the right to just and favourable conditions of work. More detailed examination of public expenditure is
  provided for Mexico in Chapter 3 and the USA in Chapter 4, with a focus on the composition of expenditure. The conduct of policy is cross-checked with respect to the right to health and the right
  to food. Taxation is the subject of Chapters 5 and 6, in Mexico and the USA respectively. The conduct of policy is not cross-checked with any particular rights, as most taxes are not specifically
  linked to any particular right, but are relevant to the realization of all economic and social rights. International trade policy is considered in Chapters 7 (for Mexico) and 8 (for the USA), with
  a particular focus on the North American Free Trade Agreement. This policy is cross-checked against the right to work and the right to just and favourable conditions of work in both countries, and
  the implications for migration from Mexico to the USA are discussed. The implications of NAFTA for the right to food in Mexico are examined, providing an opportunity to discuss the extraterritorial
  obligations of the government of the USA towards people living in Mexico, as well as the obligations of the Mexican government. Chapters 9 and 10 consider the issue of regulation of the private
  sector, using the case of pension reform in Mexico and the USA respectively. The conduct of policy is cross-checked against the right to social security.


  Key findings


  The overall orientation of fiscal and monetary policy is particularly important for the realization of the right to work and the right to just and favourable remuneration, but the conduct of
  fiscal and monetary policy in both Mexico and the USA has fallen short of what is required for the progressive realization of these rights. In both countries policy has
  prioritized keeping inflation very low over creating more jobs. Though both governments made some attempts to counteract the impact of the 2008 financial crisis and the global slowdown in growth
  that followed, neither did enough to prevent job prospects from worsening even further.


  In Mexico, conduct of fiscal and monetary policy over the last thirty years has been constrained by decisions to open the economy to foreign competition. Fiscal policy has focused on maintaining
  a balanced federal budget and generating a primary budget surplus to cover interest payments on public debt, in a context where fiscal reform initiatives have largely failed to expand and deepen
  the tax base and improve tax collection. Adhering to these principles has reduced the margin of action for the state to stimulate aggregate demand in conditions of global economic downturn; and to
  undertake planning and policy to develop productive activities that create decent jobs in formal employment. Monetary policy has been reduced to meeting a target for low inflation, and as a result,
  wage increments are seen as threats. The Bank of Mexico failed to act to counteract the contraction of credit after the financial crisis. Thirty years of restrictive fiscal and monetary policy in
  Mexico have demonstrated their inability to promote the kind of economic growth that generates employment with decent wages. Though open unemployment has been relatively low, there has been an
  increase in the proportion of jobs that are precarious; and large numbers of Mexicans have had to migrate to the USA to try to find employment. This failure to meet the obligation regarding
  progressive realization of the right to work and to just and favourable conditions of work cannot be excused in terms of the absence of alternatives. Unfortunately, decision-making on the
  objectives and strategies of fiscal and monetary policy is concentrated in the hands of the president, the Ministry of Finance and the Bank of Mexico, without sufficient opportunity for the
  legislature to participate and for citizens to be consulted and to put forward alternative strategies.


  The government in the USA has more room for manoeuvre in fiscal and monetary policy: at the federal level, there is no requirement for a balanced budget (though there is in all but one of the
  states); and in theory, the Federal Reserve Bank has a dual mandate to have regard for employment as well as inflation, though in practice it has prioritized low inflation. In response to the
  recession that followed the financial crisis, the federal government did increase spending to stimulate the economy, but most of the stimulus spending ended after 2010; and in 2011 there was a
  renewed focus on decreasing the deficit through spending cuts, rather than through taxing rich people, which will increase the economic insecurity of those in need and undermine efforts to generate
  employment. The Federal Reserve Bank did act to provide more liquidity to both financial and non-financial institutions, but not to homeowners facing foreclosure. Neither the fiscal nor the
  monetary policy response was sufficient to stop a large rise in unemployment. Over the last thirty years, US fiscal and monetary policy has benefited corporations and rich
  people much more than low- and middle-income people. It has not prevented a widening gap between productivity and wages; and a fall in the share of decent work (i.e. jobs that are compliant with
  human rights obligations). The emphasis on low inflation in the conduct of monetary policy has hit African-Americans particularly hard, so that conduct has not been in compliance with the
  obligation regarding non-discrimination and equality. While there is a high level of formal provision for transparency and accountability in the US federal budget process and the operations of the
  Federal Reserve Bank, in practice powerful financial interests play an important behind-the-scenes role, especially in monetary policy. Successive US governments have fallen short of conducting
  fiscal and monetary policy so as to realize economic and social rights, despite the availability of alternative strategies.


  Turning to trends in public expenditure, the analysis particularly focused on health expenditure and the right to health, and poverty-related expenditure and the right to an adequate standard of
  living, including the right to food. As a share of GDP, health expenditure was lower in Mexico in 2006 than in 1980. Per capita health expenditure in Mexico is below that of several comparable
  Latin American countries. In addition, the distribution of public expenditure on health does not comply with the obligations regarding non-discrimination and equality. Health spending per capita on
  the better-off Mexicans who are covered by contributory social insurance schemes is much higher than on the poorer Mexicans (many of whom are indigenous people), who can access only the much more
  limited health services supplied by the Ministry of Health. Moreover, there is evidence of failure to spend all the resources allocated to improving health infrastructure in deprived, largely
  indigenous, regions.


  The health outcomes are disappointing. The child mortality rate has fallen, indicating progressive realization, but remains higher than in many comparable Latin American countries. Brazil has
  done much better than Mexico in reducing the mortality rates for children under the age of five during the last two decades. The national maternal mortality rate appears to have fallen but remains
  higher than that of many comparable Latin American countries, and falls far short of government targets for reduction. Moreover, data on maternal mortality by state show falls not rises in most
  cases, calling into question whether there has been any progressive realization with respect to this aspect of the right to health. Indigenous women are at much greater risk of dying in pregnancy
  than non-indigenous women, an indicator that health outcomes are not fully compliant with non-discrimination and equality in the enjoyment of the right to health.


  An attempt was made to address the acute inequalities in the funding, quality and accessibility of health services through the introduction of the Popular Insurance scheme in 2004. Despite
  increases in the allocation of public expenditure to this new scheme, it continues to exclude much of the rural population and has been quite ineffective in prioritizing
  indigenous communities. The allocation and spending of public resources on health do not satisfy human rights obligations.


  Public expenditure in Mexico has addressed the issue of minimum core obligations regarding ensuring enjoyment of minimum essential levels of social and economic rights, through increased
  allocations to anti-poverty programmes, but the allocations have not grown as fast as those to other forms of social expenditure. The main programme, Oportunidades, provides targeted,
  meanstested, conditional cash transfer. Many millions of poor people are still excluded from the programme; and many thousands have had the cash transfers withdrawn on grounds of non-compliance
  with the conditions. Programmes of this kind are more effective in ensuring that benefits do not go to families above the poverty line, than ensuring that the benefits do reach all families below
  the poverty line. The anti-poverty programmes have not yet been effective in ensuring that no child in Mexico suffers from chronic undernourishment. Although there have been declines in the rate of
  chronic undernourishment among children, it remains high for poor and indigenous Mexican children.


  There have been improvements in the transparency of public expenditure, but Mexico still lags behind many other large middle-income countries. Accountability for public expenditure has also
  improved, but much of the real budget negotiation take place behind closed doors. Citizen participation in planning and implementing public programmes is very limited. Other comparable Latin
  American countries do better.


  Per capita public expenditure on healthcare in the USA has been rising in real terms: there has been no retrogression in terms of the allocation of public expenditure to healthcare. However,
  there is no national health insurance programme providing universal coverage in the USA. Around 15 per cent of the population was not covered at all in the period from 1987 to 2009, calling into
  question the fulfilment of the obligation to ensure that everyone has access to healthcare.


  Among high-income countries, the United States has by far the highest share of GDP devoted to health expenditure, when both public and private sources are taken into account. But this
  expenditure is not used very effectively: administration constitutes 2030 per cent of total US healthcare expenditure. The health outcomes are disappointing: the USA had the fourth-highest
  infant mortality rate in the OECD after Turkey, Mexico and Chile in 2006. In terms of maternal mortality, the USA has the sixth-highest rate in the OECD. Moreover, the rate has risen since 2000,
  clearly indicating a lack of progressive realization with respect to maternal health.


  There is evidence of a lack of compliance with obligations of non-discrimination and equality with respect to the conduct of public spending on health, with racial/ethnic minorities, women, poor
  people and migrants being less likely to have access to health insurance. This is matched by evidence of lack of compliance with the obligations of non-discrimination and
  equality in health outcomes. The healthcare reforms introduced in the USA in 2010 did not introduce a comprehensive social insurance system comparable to that of other well-off countries, and there
  is reason to believe that they will not succeed in ensuring that the right to health is realized in compliance with the obligation regarding non-discrimination and equality.


  Though the USA is a rich country, there is evidence that the state is not complying with obligations to provide a minimum core level of enjoyment of the right to food. Despite the food stamps
  programme, a substantial proportion of households lack food security, and this has risen as a result of the economic crisis that began in 2008. Despite increasing needs, access to food stamps is
  being cut in some places. Single-mother households and those in racial/ethnic minority groups experience higher levels of food insecurity. The USA has a right-to-information law, and a lot of
  information is provided about expenditure once budgets have been set, especially at the federal level; but the rich and powerful have much more access to the process of setting budget priorities.
  There are many ways in which the government of the USA is not in compliance with its obligations with respect to the right to health.


  Taxation policies have been examined here using the principles of maximum available resources, non-discrimination and equality, and transparency, accountability and participation. Neither the
  government of Mexico nor the government of the USA is conducting tax policy in ways that fully comply with human rights obligations. Tax revenue in Mexico is low compared to other Latin American
  countries; and tax administration is marred by inadequate surveillance and enforcement, poor tax management and collection, loopholes and preferential tax treatments. There is significant tax
  evasion and avoidance. It is true that in Mexico, a high proportion of government revenue comes from revenues and royalties from PEMEX, the state-owned oil company. However, since oil is a
  depleting natural resource, PEMEX will eventually no longer be able to sustain these revenues. In the absence of a comprehensive tax reform, the exhaustion of this oil revenue will significantly
  deplete the resources available to realize economic and social rights.


  In terms of non-discrimination and equality, while income tax (which is not paid by low-income Mexicans) is progressive, value added tax, levied on most goods and services, and therefore paid by
  all Mexicans, is regressive. Income tax is levied on individuals, even if they are married, and this tends to put men and women income tax payers on an even footing, but there is cause for concern
  in the relative inability of women earners to take advantage of tax allowances (because the allowances are available only for employees and not for the self-employed).


  The Federal Law of Transparency and Access to Public Information in Mexico has led to some improvements. However, the tax information that is available is still not
  sufficient, nor is it transparent, even though taxation and tax policy generate the most freedom-of-information requests. There have been improvements in mechanisms to hold those who break the tax
  law to account, but tax evasion and avoidance remain high. In order to meet the obligations to use maximum available resources to realize economic and social rights, further reform of the design
  and administration of the tax system is required.


  In the USA, tax revenue as a share of GDP is lower than in comparable rich countries, calling into question whether the government has been mobilizing maximum available resources. Over time, the
  share of revenue coming from corporations has fallen, and that coming from individuals has risen. However, tax on the incomes of the very wealthy has fallen, reducing the resources available to
  realizing economic and social rights, and compromising the principles of equality and non-discrimination. This principle is also called into question by the way in which income tax is levied on
  married people, through a joint filing system, on their joint income. Insofar as married women tend to be the secondary earners in the household, this means that they face a higher effective tax
  rate on the first dollar they earn than they would face as an individual, because their earnings are added to those of their husband. This tends to create a disincentive for married women to
  participate in the labour market. Sales and local taxes are levied by state and local governments and are regressive, with low-income people paying a higher share of their income in these taxes
  than high-income people. African-Americans and Latinos are more likely to have lower incomes than white Americans, and are thus more likely to be harder hit by these taxes. Although the tax
  authorities are charged with providing information about the tax code to the public, the code is complex and opaque, so that those who cannot afford the advice of specialist tax accountants find it
  hard to understand; and those who can afford this advice, especially corporations, find many loopholes for tax avoidance. The tax system is tilted in favour of corporations and the very wealthy,
  and the principle of non-discrimination and equality is breached in several ways in the tax system. To rectify this, and to allow the state to use maximum available resources, the tax system needs
  to be reformed.


  In examining trade policy, this book focuses on the North American Free Trade Agreement, which links Mexico, the USA and Canada, and is an investment agreement as well as a trade agreement. It
  also has a side agreement that is supposed to protect labour rights, but it affords labour rights far less protection than is afforded to the rights of corporations. In both Mexico and the USA,
  NAFTA failed to support the progressive realization of the right to work, and progressive realization of the right to just and favourable conditions of work. The rights of low-income small-scale
  farmers in Mexico and unskilled poorly educated workers in manufacturing and services in the USA were undermined, and there was retrogression in both countries in the enjoyment of the right to work
  and to just and remunerative conditions of work.


  In Mexico, the conduct of trade policy could have been more compliant with human rights obligations even within the NAFTA framework. For instance, free trade in maize
  could have been phased in more slowly; more extensive support could have been offered to small farmers to develop exports of fruits and vegetables; a well-resourced and well-functioning development
  bank could have been set up to support innovation in production. These measures would have helped to support progressive realization of the right to work and to just and favourable conditions of
  work.


  On the face of it, NAFTA might have supported securing a minimum level of enjoyment of the right to food for low-income Mexicans, as it facilitated imports of maize and other key staples from
  lower-cost US farmers. But this did not result in lower prices of tortillas, bread and cereals for Mexican consumers. Moreover, the relative prices of less nutritious food, likely to be injurious
  to health, fell, and the diet of low-income Mexicans worsened.


  Although the US government introduced compensation measures for low-income workers who lost their jobs as a result of NAFTA (among whom racial/ethnic minorities and women are over-represented),
  these have been grossly inadequate. Men disproportionately lost jobs, as compared to women; but women who had lost their jobs found it harder to get new comparable jobs than men who had lost their
  jobs. Workers of Hispanic origin were harder hit in terms of job loss than other racial/ethnic groups. All workers of colour who lost their jobs found it harder to secure new comparable jobs than
  did white workers. Neither conduct nor result appears to be consistent with the principle of non-discrimination and equality.


  No thought appears to have been given by the US state to its extraterritorial obligations to Mexican people in relation to NAFTA. For instance, there appears to have been no study of the
  potential impact of NAFTA provisions on the right to food in Mexico before the agreement was signed. The gainers were large US corporations, while Mexican small-scale farmers lost their livelihoods
  and Mexican consumers paid higher food prices and ate more junk food. The right to a minimum level of nutritious food has been undermined in Mexico. The government of the USA is complicit in this
  deterioration, in the subsidies it provides to US agribusiness (especially for corn syrup) and its failure to adequately regulate corporations involved in the supply of food in Mexico.


  NAFTA is unique among trade agreements in granting foreign investors the right to sue governments for introducing measures that are found to impede the investors freedom to make profits
  through the NAFTA dispute settlement mechanism. There is a lack of adequate provision for accountability, transparency and participation in the operation of this mechanism. Overall, the evidence
  suggests that the US state has negotiated and operated a trade agreement that does not comply fully with its human rights obligations.


  The lack of adequate regulation of corporations is at the heart of the problems with NAFTA, and also at the heart of problems with pension reform. In both Mexico and the
  USA, the government has reformed the pension system to give a greater role to the private sector. In both countries, this has gone hand in hand with the decline of defined benefit pensions, in
  which employees are guaranteed a particular level of pension, and the rise of defined contribution systems, in which the contributions that people must pay are specified but their eventual pension
  is not guaranteed but depends on financial markets. These reforms have impeded rather than promoted the progressive realization of the right to social security.


  In Mexico reforms were introduced in 1997 and 2007, but neither aimed to provide a universal pension for everyone, despite the fact that the majority of the population had no access to social
  security. Among other things, the reforms abolished the collective funds into which employees (in formal employment, with a regular contract), employers and government had contributed, and which
  had been managed by public institutions. These were replaced with individual funds held by individual employees, who had to choose a private sector fund administrator (mainly provided by banks) and
  pay them fees to manage the funds so as to earn a return to provide a pension. While employers and the state continued to make some contribution to these funds, their contributions decreased and
  that of the employees had to increase. The risks are now borne by the individual employees, whose savings are at the mercy of the financial markets and who do not know what their pension will be.
  While the private sector pension fund managers are subject to government regulation, the regulations are inadequate. For instance, there are no clear provisions for what would happen if a pension
  fund manager goes bankrupt; and the regulations permit managers to charge fees even for accounts that are inactive, because the holders have lost their formal sector jobs and are no longer
  contributing. Pensions are now less secure. The reforms have not contributed to the progressive realization of the right to social security, though they have enriched the banks and other financial
  institutions.


  In the USA, the state continues to provide a defined benefit pension through the social security system, funded by payroll taxes on paid employees and employers. However, for an adequate income
  in retirement, people also need a second private pension, based on occupational or individual pension schemes. Legislation, including tax breaks, has promoted the move in private pension provision
  from defined benefit plans (part funded by employers, and paying an insurance premium to the state, which in turn guarantees the benefits) to defined contribution plans, in which the individual
  bears the risk (and there are no state-provided guarantees). The financial crisis of 2008 dramatically reduced the pensions of holders of defined contribution plans. Although private pension
  providers are regulated by the state, the regulations are inadequate. Defined contribution plans have been promoted as providing higher returns, but defined benefit plans in fact provide higher
  returns, because of the high fees private providers charge for managing the individual accounts in defined contribution plans. The US state is failing to protect the right to
  social security of the millions who now have defined contribution pension plans.


  Holding governments to account


  The kind of analysis presented in this book can be used to hold governments to account in international, regional and national processes. At the international level, the UN Human Rights
  Universal Periodic Review (UPR) is an opportunity for civil society organizations to hold their governments to account. The UPR is a human rights mechanism of the Human Rights Council (HRC),
  created on 15 March 2006 by the UN General Assembly Resolution 60/251.1 The UPR reviews the fulfilment by all 192 UN member states (or countries) of their human rights obligations and commitments,
  as well as their progress, challenges and needs for improvement. Countries are reviewed every four years.


  It was created in response to criticism that previous UN mechanisms focused too much on certain regions, thus the UPR was designed using a peer review formula to be applied more universally and
  uniformly. This process offers civil society organizations a unique opportunity to measure a countrys human rights obligations and pressure governments to live up to those commitments. The
  UPR assesses each countrys adherence to its human rights obligations under the United Nations (UN) Charter, the Universal Declaration of Human Rights (UDHR), human rights treaties ratified
  by the country, its voluntary commitments, and applicable international law. During the review, in addition to the national report provided by the country under review and the reports
  of UN bodies, the Working Group considers reports from other stakeholders such as civil society and national human rights institutions. The United States Human Rights Network, a
  network of hundreds of organizations, highlights significant and specific shortcomings in domestic compliance with international human rights standards; and makes recommendations on how the USA can
  better meet those standards and live up to its treaty obligations.10


  Another opportunity is the process through which the Committee on Economic, Social and Cultural Rights monitors compliance with the ICESCR. This committee is made up of independent experts and
  monitors implementation of the ICESCR by its states parties. All states parties that have ratified the covenant are obliged to submit regular reports to the Committee on how the rights are being
  implemented. The Committee examines each report and addresses its concerns and recommendations to the state party in the form of concluding observations.11


  Regional human rights mechanisms may also be useful. For example, the Inter-American Commission on Human Rights, headquartered in Washington, DC, is one of two bodies in the inter-American
  system for the promotion and protection of human rights. The other human rights body is the Inter-American Court of Human Rights (IACHR), which is located in San Jos,
  Costa Rica. The IACHR is an autonomous organ of the Organization of American States (OAS). The IACHR is a permanent body which meets in ordinary and special sessions several times a year.


  At the national level, research like that presented in this book can be used to educate human rights activists, so that they can hold their governments to account through publicity, campaigns
  and lobbying. For example, the Center for Womens Global Leadership used the methodology in this book as part of its participation in the UPR process for the United States. It took the lead
  in developing a cluster report on macroeconomic policy and human rights.12 In Mexico the methodology has been used at the Mexico City level,
  where activists have been urging the human rights commission to examine its obligation in terms of the obligation of conduct and result.13


  Changing the way that economists evaluate policies


  In the long run, it is important to change the ways in which economists evaluate policies, so that human rights take priority and economic growth, and economic efficiency, is pursued only in
  ways that are consistent with human rights. This is an area where more work needs to be done, through extending the dialogue between economists and human rights advocates. One way of approaching
  this is by using this study as a pilot for comparable investigations in other countries, tailored, of course, to the specific conditions of each country; and taking up new challenges such as the
  increasing role of financial markets in mediating access to goods that are key for realizing human rights, such as food and water.


  Notes


  1For accounts of this dialogue, see Balakrishnan (2004) and Balakrishnan et al. (2009).


  2For more information on these nonconformist economists, see www.open.ac.uk/socialsciences/hetecon and www.heterodoxeconomics.net
  and www.iaffe.org.


  3Treaties are signed by the executive part of the state, but need to be ratified by the legislature.


  4There are other important treaties that are relevant for economic and social rights, such as the Convention on the Rights of the
  Child, but this book will not explicitly refer to them.


  5www.state.gov/documents/organization/146379.pdf.


  6www.state.gov/s/l/releases/remarks/150677.htm.


  7The full text of all the treaties is available on the website of the UN High Commission for Human Rights, www.ohchr.org.


  8The text of the Limburg Principles and the Maastricht Guidelines can be found as Appendices to Office of UN High Commissioner for
  Human Rights (2005).


  9This section draws upon Balakrishnan and Elson (2008).


  10www.ushrnetwork.org/UPRbook.


  11www2.ohchr.org/english/bodies/cescr/workingmethods.htm.


  12www.cwgl.rutgers.edu/globalcenter/policy/unadvocacy/May%202010%20Macro%20Econ%20Report%20US%20UPR.pdf.


  13This was told to Radhika Balakrishnan by Alberto Serdan during a recent visit to Mexico.
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