




IRREFUTABLE EVIDENCE


IRREFUTABLE
EVIDENCE

Adventures in the History of Forensic Science

Michael Kurland

[image: Image]


IRREFUTABLE EVIDENCE. Copyright © 2009 by Michael Kurland. All rights reserved, including the right to reproduce this book or portions thereof in any form. For information, address: Ivan R. Dee, Publisher, 1332 North Halsted Street, Chicago 60642, a member of the Rowman & Littlefield Publishing Group. Manufactured in the United States of America and printed on acid-free paper.

www.ivanrdee.com

Library of Congress Cataloging-in-Publication Data:

Kurland, Michael.

  Irrefutable evidence / Michael Kurland.

       p. cm.

  Includes bibliographical references and index.

  ISBN 978-1-56663-803-6

  1. Evidence, Criminal—United States. 2. Evidence, Expert—United States. 3. Forensic sciences. I. Title.

  KF9660.K87   2009

  363.25—dc22                                                                              2009022386


I dedicate this book to
The Bad Companions,
a constant source of inspiration and delight.
You know who you are.


Contents

Acknowledgments

Introduction

1 All Our Yesterdays

2 Beginnings

3 Who Was That Masked Man?

4 The Size of the Head, the Shape of the Ears

5 Dabs

6 The Fickle Finger

7 With a Bullet

8 The Footprints of a Gigantic Hound

9 He’s Dead Jim

10 Inheritance Powder

11 Blood Will Tell

12 DNA Will Tell More

13 Bones and Bugs

14 The Eyewitness and Others

15 Junk Science

16 A Double-Breasted Suit

17 A Burning Desire

Select Bibliography

Index


Acknowledgments

MY THANKS to Linda Robertson for her assistance in research and writing, and for quelling some of my more outrageous ideas. Thanks also to Bicka Barlow, Barry Scheck, William Thompson, and Sandy Zabell, who have shared their knowledge and insights with the forensic community and caused some of it to transfer to me in passing.

M. K.

Petaluma, California
July 2009



But Thomas, one of the twelve, called Didymus, was not with them when Jesus came.

The other disciples therefore said unto him, We have seen the LORD. But he said unto them, Except I shall see in his hands the print of the nails, and put my finger into the print of the nails, and thrust my hand into his side, I will not believe.

And after eight days again his disciples were within, and Thomas with them: then came Jesus, the doors being shut, and stood in the midst, and said, Peace be unto you.

Then saith he to Thomas, Reach hither thy finger, and behold my hands; and reach hither thy hand, and thrust it into my side: and be not faithless, but believing.

—John 1:24–27




IRREFUTABLE EVIDENCE


Introduction


There has been murder done, and the murderer was a man. He was more than six feet high, was in the prime of life, had small feet for his height, wore coarse, square-toed boots and smoked a Trichinopoly cigar.

—Sherlock Holmes in A Study in Scarlet



OVER THE PAST TWO DECADES forensic science has become a national spectator sport. A substantial majority of the reading and television-viewing public follows the exploits of both real and fictional criminalists as they go about apprehending the wicked. Several successful contemporary fiction series—among them those by P. D. James, Patricia Cornwell, Kathy Reichs, and Thomas Harris—make forensic investigation a major part of their plot. Fingerprint analysis, DNA, ballistics, blood spatter, toolmarks, body temperature, and rigor mortis are now topics of everyday conversation. There is scarcely a twelve-year-old child who isn’t familiar with the comparison microscope.

The television show CSI (for Crime Scene Investigator) and its spinoffs, in which criminalists use the scientific method to solve crimes, have been among the top prime-time shows for the past decade. In a wave of other shows—Bones, Cracker, Criminal Minds, Crossing Jordan, Da Vinci’s Inquest, Dead Men Talking, Extreme Forensics, FBI Files, Forensic Files, NCIS, Post Mortem, Prime Suspect, Profiler, Secrets of Forensic Science, Silent Witness, and Solved—the forensic investigation of crime is an integral part of the story line. Autopsy close-ups and other gruesome details have replaced the car chases and gratuitous violence of yesteryear.

As one might expect from television programs, with their time limits and need for continuous action, much of the technical detail is wrong, and some of it even wildly incorrect: time intervals are condensed, science is blended skillfully into science fiction, and characters have skills they would never possess in real life. This is not a complaint—a television show’s purpose is to entertain, and no one expects a show about doctors, lawyers, cops, convicts, or, for that matter, spirit mediums to be in 100 percent correlation with the real world.

When did this popular interest begin? In the early years of the nineteenth century, the rise of literacy occasioned a demand for cheap, sensational literature. And this demand was filled in part by true crime stories. Lurid newspaper accounts were often released as pamphlets featuring overly graphic covers.

James Gordon Bennett, publisher of the New York Herald, became the first investigative reporter when he personally examined the scene of the murder in 1836 of twenty-three-year-old Helen Jewett, one of the girls of the Palace of Passions on Thomas Street in Manhattan. Here he describes the girl’s body in “classical” terms:


Slowly I began to discover the lineaments of the corpse, as one would the beauties of a statue of marble. It was the most remarkable sight I ever beheld—I never have, and never expect to see such another. “My God,” exclaimed I, “how like a statue! I can scarcely conceive that form to be a corpse.” Not a vein was to be seen. The body looked as white—as full—as polished as the purest Parisian marble. The perfect figure—the exquisite limbs—the fine face—the full arms—the beautiful bust—all—all surpassed in every respect the Venus de Medicis, according to the casts generally given of her. . . . For a few moments I was lost in admiration at this extraordinary sight—a beautiful female corpse—that surpassed the finest statue of antiquity.



This overwrought description is certainly inaccurate. In fact, after she was battered and hacked to death with an ax, the poor girl’s body was set on fire.

The case of the “Beautiful Cigar Girl,” Mary Rogers, served as a platform for Bennett’s attack on city government. Three days after disappearing from her Manhattan home, Rogers was found floating in the Hudson River off Hoboken, New Jersey.


The recent awful violation and murder of an innocent young woman—the impenetrable mystery which surrounds that act—the apathy of the criminal judges, sitting on their own fat for a cushion bench—and the utter inefficiency of the police, are all tending fast to reduce this large city to a savage state of society—without law—without order—and without security of any kind.



The case was never solved. The known facts provided the background for several fictionalized accounts, among them J. H. Ingraham’s dime novel The Beautiful Cigar Girl or the Mysteries of Broadway and Edgar Allan Poe’s The Mystery of Marie Rogêt. Poe turned New York into Paris and the Hudson into the Seine. Under that guise, as he explained in a letter to a friend, he provided a rigorous analysis of the actual case and suggested several possible solutions.

In the late nineteenth century, Conan Doyle’s Sherlock Holmes and R. Austin Freeman’s Dr. Thorndyke blazed the fictional path toward rational crime-solving. Holmes used deduction (actually induction) with a dash of science, and Thorndyke added a heavy dose of scientific analysis. It was around this time that the first scientific crime solvers appeared in the real-life police forces of several European countries. Alphonse Bertillon, Edward Richard Henry, Hans Gross, Bernard Spilsbury, and a host of others applied scientific methods to police work. And mirabile dictu, they solved crimes.

Forensic detectives soon became a standard fixture in mystery literature. Jacques Futrelle’s Professor S. F. X. Van Dusen, M.D., Ph.D., LL.D., F.R.S.; Arthur B. Reeve’s chemistry professor Craig Kennedy; and others attempted to use scientific methods (to the extent that their authors understood them) to solve crimes. Even Dame Agatha Christie, though primarily a writer of “cozies,” kept up on the latest information about rare poisons. The appeal of this new genre is spoken of by Hugo Gernsback in The Writers’ Digest for February 1930:


Scientific detection of crime offers writers the greatest opportunity and most fertile field since the detective first appeared in fiction. Radio, chemistry, physics, bacteriology, medicine, microscopy—every branch of science can be turned to account. The demand for this material is large, the supply is small.



As the editor of Scientific Detective Monthly, Gernsback surely knew whereof he spoke.

The popularity of these authors kept the public in mind of the possibilities of forensic science. This appetite was reinforced perhaps by the notoriety of several actual criminal cases of the period, some unsolved and some solved but in unsatisfactory ways. Among them are:

The 1874 kidnapping in Philadelphia of four-year-old Charlie Ross. The police, in a rarely equaled instance of misfeasance, malfeasance, and nonfeasance, squandered all opportunities to find the child or catch his kidnappers.

The 1888 “Jack the Ripper” mutilation murders of at least six prostitutes in London, unsolved because of police incompetence and lack of sound investigative techniques.

The 1892 Lizzie Borden case. In Fall River, Massachusetts, Lizzie was acquitted of the hatchet murders of her father and stepmother. Her guilt can be assumed—it is virtually impossible that anyone else had the required access to the crime scene. But sloppy police work in the early stages of the case prevents us from knowing for sure if Lizzie did it.

The 1920 armed robbery of a factory payroll in South Braintree, Massachusetts, for which the Italian anarchists Nicola Sacco and Bartolomeo Vanzetti were convicted and executed. Future Supreme Court justice Felix Frankfurter criticized the handling of the case, and there remains serious debate among crime experts as to the guilt of the two men.

The 1932 kidnapping of Charles Lindbergh’s infant son, for which Bruno Richard Hauptmann was convicted and executed. There are still arguments in favor of his innocence. And, even if guilty, he certainly did not act alone. Yet no one else was ever apprehended or even accused.

This book delves into the history of criminalistics, a general term for the science of forensic investigation, which in turn is defined as the careful scientific examination of a crime scene to determine from the objects left behind just who did what, with what, and to whom. As one technical definition puts it, criminalists


examine and identify physical evidence to reconstruct a crime scene. Physical evidence can be a weapon, a piece of clothing, a bloodstain, drugs, or even a vapor in the air. Criminalists use this physical evidence to provide a link between a suspect and the victim. The transfer of clothing fibers or hair fibers between a suspect and the victim can provide just such a link. Fingerprints, bullets, and shoe impressions are other important links. . . . Criminalists collect physical evidence at crime scenes and receive evidence at the laboratory, which has been collected at the crime scene by crime scene investigators. The proper collection of evidence is essential to prevent contamination and destruction of the evidence. . . . Criminalists are often called to court to provide expert testimony regarding their methods and findings.



This distinguishes forensic science from criminology, the study of crime as a social phenomenon and the province of sociologists, psychologists, and penologists. Where criminologists theorize about the root causes of crime and the effectiveness of punishment versus rehabilitation, criminalists use scientific disciplines to analyze a crime scene and gather information for the purpose of apprehending and convicting a perpetrator, whatever his or her social or psychological background.

This book explores the history of the forensic sciences as well as the dedicated and sometimes obsessed people who developed the numerous forensic disciplines in use today. We’ll look at how these methods came into being and why police investigators began applying them, however reluctantly, to solving crimes. Writing in 1908, the author Arthur Train, who had recently quit his job as district attorney for New York County, was a bit contemptuous of forensic detection:


. . . No intelligent person to-day supposes that, outside of Sir Conan Doyle’s interesting novels, detectives seek the baffling criminal by means of analyzing cigar butts, magnifying thumb marks or specializing in the various perfumes in favor among the fair sex, or by any of those complicated, brain fatiguing processes of ratiocination indulged in by our old friend, Mr. Sherlock Holmes. . . . The magnifying glass is not one of the ordinary tools of the professional sleuth, and if he carries a pistol at all it is because the police rules require it, while those cases may be numbered upon the fingers of two hands where his own hair and whiskers are not entirely sufficient for his purposes in the course of his professional career.



The past century has seen a great increase in the skills and capabilities of the forensic investigator, particularly after important breakthroughs in medicine and in the biological sciences. The criminalist today is one of a team of highly trained specialists. He or she uses the advances of many sciences and brings far more rapid and reliable solutions to cases than even two decades ago. Of course, this ideal is not always realized. Most crimes are still solved by what might be called good old-fashioned police work—asking questions, giving “deals for squeals,” and leaning hard on the person with the strongest and most apparent motive. Forensic techniques are painstaking and time consuming. They require highly trained, dedicated technicians equipped with expensive tools. In the past, few police departments have had the personnel, the money, or the inclination to use their resources in this way. But with the federal government’s new emphasis on homeland security, that situation is rapidly changing.

One of the revelations of modern forensic investigation is that good old-fashioned police work, despite its successes, produces an unacceptably high percentage of false convictions. This is one reason why in 2002 Governor George Ryan of Illinois, claiming that the state’s death-penalty system was “fraught with errors,” declared a moratorium on executions. In a series of highly publicized cases, DNA testing had demonstrated that thirteen of the prisoners awaiting execution on Illinois’ death row were innocent of the crimes for which they had been convicted. Some of the exonerated prisoners had falsely confessed to their crimes, demonstrating that the pressure of a police interrogation does not always disclose the truth.

Forensic science is still rapidly evolving. Even the few years of the new millennium have seen major advances in DNA testing, blood-spatter analysis, the automated detection of explosives, and face-pattern recognition. On the other side of the coin, microscopic hair examination has been discredited; bite-mark evidence is, or should be, discarded; handwriting analysis has become suspect; toolmark comparisons are less reliable than previously thought; bullet composition comparisons have been shown to be bad science; and, after a hundred years of being the burglar’s bane, latent fingerprint identification has been shown to be less foolproof than thousands of prosecutors and fingerprint analysts have sworn it to be. Problems are now coming to light with certain methods of arson investigation as well as other forensic specialties long thought to be reliable.

We will look at how these various errors—some of them the result of bad science—crept into courtrooms in the first place. We will also see how difficult it has been—and continues to be—to challenge them in court once they become entrenched. More frightening are the cases where the sworn testimony of supposed experts in hundreds of trials has proven to have more in common with witchcraft or voodoo than with responsible science.

Rigorously conducted experiments have demonstrated what criminal defense attorneys have long suspected—that eyewitness testimony (perhaps the most damning type of evidence in the eyes of the jury) is possibly the least reliable of all. Its accuracy rate is now thought to be less than 50 percent. We now know that when a witness points a quivering finger at a defendant and declares, “He’s the one! I’ll never forget that face—never!” he or she is mistaken more than half the time.

Recent Supreme Court rulings on the admissibility of expert testimony have placed a greater responsibility on judges to distinguish reliable from unreliable science. As different judges rule differently on what should and should not be admissible, this area of the law remains in a state of flux. It will take years and perhaps decades to bring order out of this chaos.


1: All Our Yesterdays


In future time, through all coming generations, let the king, who may be in the land, observe the words of righteousness which I have written on my monument; let him not alter the law of the land which I have given, the edicts which I have enacted; my monument let him not mar. If such a ruler have wisdom, and be able to keep his land in order, he shall observe the words which I have written in this inscription; the rule, statute, and law of the land which I have given; the decisions which I have made will this inscription show him; let him rule his subjects accordingly, speak justice to them, give right decisions, root out the miscreants and criminals from this land, and grant prosperity to his subjects.

—The Code of Hammurabi, circa 1750 B.C.



FOR THERE to be a solution to a crime, forensic or otherwise, there must first be actions that are defined as criminal. The definition of crime varies from time to time, place to place, and context to context. Killing another human being is murder—except when it isn’t, as in war or when mandated by the state as an execution. Incest is a crime—unless you are the pharaoh of Egypt and are expected to marry your sister. For many centuries, harboring a runaway slave was a crime; today, throughout the world, slavery itself is illegal.

For most of history, a crime has been whatever the local ruler declared it to be. Local officials twisted the laws to suit themselves since few people knew just what was prohibited or just what punishments there were. Indeed the nobles of ancient Rome held on to their power partly by keeping others in ignorance of the laws they nevertheless enforced with great severity against the plebeian classes. After a few hundred years of this, even the nobles decided that the privilege was not worth continuing. An ambassador was sent to Athens to study Greek law and to draw up a definitive set of laws for Rome; and in 449 B.C. the Law of the Twelve Tables was published on twelve bronze tablets and set up in the Forum.

More than a thousand years earlier, Hammurabi, the king of Babylon from about 1796 to 1750 B.C. decided that everyone had a right to know what the laws were. This may have been a ploy to prevent his own nobles from making up the laws as they saw fit. In any event, he inscribed his body of laws, known today as the Code of Hammurabi, on seven-foot-high stone slabs that were then erected at various places around his kingdom. All of them have disappeared over the centuries, except for one that was found in 1901 by the Egyptologist Gustav Jéquier during an expedition to ancient Elam, a town in Khuzestan, a province of present-day Iran. On it Hammurabi begins by stating his authority:


. . . Anu the Sublime, King of the Anunaki, and Bel, the lord of Heaven and earth . . . assigned to Marduk, the overruling son of Ea, God . . . dominion over earthly man, and made him great among the Igigi, they . . . called by name me, Hammurabi, the exalted prince, who feared God, to bring about the rule of righteousness in the land, to destroy the wicked and the evil-doers; so that the strong should not harm the weak; so that I should rule over the black-headed people like Shamash, and enlighten the land, to further the well-being of mankind. . . .



Then he got down to business with 282 specific injunctions, some of interest to us:


If any one ensnare another, putting a ban upon him, but he cannot prove it, then he that ensnared him shall be put to death [an apparent forerunner of “thou shall not bear false witness”].

If any one bring an accusation against a man, and the accused go to the river and leap into the river, if he sink in the river his accuser shall take possession of his house. But if the river prove that the accused is not guilty, and he escape unhurt, then he who had brought the accusation shall be put to death, while he who leaped into the river shall take possession of the house that had belonged to his accuser [crime-solving by magic].

If any one bring an accusation of any crime before the elders, and does not prove what he has charged, he shall, if it be a capital offense charged, be put to death. . . .

If any one break a hole into a house [break in to steal], he shall be put to death before that hole and be buried. . . .

If a man put out the eye of another man, his eye shall be put out [the now familiar “eye for an eye”].

If he break another man’s bone, his bone shall be broken.

If he put out the eye of a freed man, or break the bone of a freed man, he shall pay one gold mina.

If he put out the eye of a man’s slave, or break the bone of a man’s slave, he shall pay one-half of its value.

If any one strike the body of a man higher in rank than he, he shall receive sixty blows with an ox-whip in public.

If a free-born man strike the body of another free-born man of equal rank, he shall pay one gold mina.

If a freed man strike the body of another freed man, he shall pay ten shekels in money.

If the slave of a freed man strike the body of a freed man, his ear shall be cut off. . . .

If a builder build a house for some one, and does not construct it properly, and the house which he built fall in and kill its owner, then that builder shall be put to death.



Sometime during the third century B.C., Hier on II, the tyrant of Syracuse, gave a quantity of gold to one of the city’s goldsmiths. He was asked to fashion a gold laurel wreath as a crown for the winning athlete at an impending festival. For a reason long lost to history, Hieron came to suspect the goldsmith of secretly replacing some of the gold with an equal weight of silver—not a good trick to play on a tyrant. But was it true? Hieron asked the city’s leading citizen, the polymath Archimedes, to devise a method to detect this possible debasing, preferably one that wouldn’t involve the destruction of the wreath.

As told two centuries later by the Roman architect and historian Vitruvius, Archimedes saw the answer to his problem as he sank into his bathtub and noticed the water displaced by his body spilling over the edge. With a great cry of “Eureka!” he leaped from the bath and ran naked through the city streets.

Watching his body push the water from the tub, Archimedes had realized that an ounce of gold, being denser than an ounce of silver, would displace less water because it had less volume. If you picture an ounce of copper—eleven pennies—as opposed to an ounce of balsa wood—about the size of four decks of cards—you have an exaggerated image of the phenomenon. All Archimedes had to do was drop the crown in an amphora filled to the brim with water and then do the same with a lump of gold that weighed the same. If more water flowed out with the crown than the gold, it proved that something had been added to the mix.

Or he might place the crown on one side of a balance scale and enough gold onto the other pan to bring the scale into balance. The scale would then be immersed in water. If the crown were not pure gold, it would displace more water—the difference in buoyancy would cause the lump of gold to sink and the crown to rise. Whichever method Archimedes used, Vitruvius records that the crown was shown to be debased, and the goldsmith was beheaded. Archimedes might be the first European to use science to solve a crime.

Some fifteen hundred years later, in the fourteenth century A.D., we find the first recorded use of expert testimony in criminal trials in Europe. Among these earliest expert witnesses were “masters of grammar” who could read and interpret the medieval church Latin in which the laws were written and so determine the proper form for such swearing.

In a 1554 trial, Buckley v. Rice, the judge noted that “If matters arise in our law which concern other sciences or faculties, we commonly apply for the aid of that science or faculty which it concerns, which is an honorable and commendable thing in our law, for thereby it appears we do not despise all other sciences but our own, but we approve of them, and encourage them as things worthy of commendation.”

Back then, the word “science,” from scientia, the Latin word for knowledge, connoted “what there is to know,” rather than the formal study of a particular field of knowledge. But the beginnings of forensics can be found in this four-centuries-old ruling.

THE WASHING AWAY OF WRONGS


Among criminal matters, none is more serious than capital cases; in capital cases nothing is given more weight than the initially collected facts; as to these initially collected facts nothing is more crucial than the holding of inquests. In them is the power to grant life or to take it away, to redress grievances or to further iniquity.

—Sung Tz’u, The Washing Away of Wrongs, 1247



As seems to be true of much of human knowledge, the roots of scientific forensic investigation lie in ancient China. When Portuguese traders arrived in Canton in 1517 they were impressed by how carefully and thoroughly Chinese judges examined the facts of their criminal cases before reaching their verdicts, particularly when compared to European practice of the time.

Robert van Gulik (1910–1967), a Dutch citizen who grew up in Indochina and who spoke Mandarin Chinese, became interested in medieval Chinese detective stories when he was a member of the Dutch diplomatic mission in Peking. Once a popular genre, they were almost unknown in the China of the 1940s. Van Gulik began translating one of the classics, Dee Goong An (The Criminal Cases of Judge Dee), into English in 1947 and completed it in 1949 while stationed in Tokyo. Set in T’ang dynasty China, the tale is based on the career of Ti Jen-chieh, an actual magistrate who lived from 630 to 700 A.D. and who was an astute solver of complex crimes. The original stories about Judge Dee and other famous magistrates on which van Gulik based his tales were composed in the seventeenth century. Based on thousand-year-old criminal cases, the tales show that the function of the criminal investigator was well understood by the Chinese long before it developed in the West. Judge Dee used a staff of investigators when he didn’t go forth in disguise himself.

The procedures of his time called for the examination of witnesses, suspects, and physical evidence. In order to determine the cause of death in possible murder cases, bodies were examined by specially designated coroners. Since a case could not be closed until a culprit confessed, a magistrate who was convinced of a suspect’s guilt might judiciously apply torture to induce a confession. If the magistrate was mistaken and tortured the wrong man, he himself could be subjected to whatever torture he had inflicted on the suspect—a system that created a harsh but careful judiciary. In these seventeenth-century stories the magistrates also put great faith in the intercessions of ghosts and spirits to guide them to the truth.

Chinese forensic techniques and procedures were well established two thousand years before the original Dee Goong An was written. Archaeologists at a dig of a Ch’in dynasty tomb in Hubei Province in 1975 discovered a bundle of bamboo strips on which were inscribed a text that dates to the period known as the Warring States (475–221 B.C.). Compiled by then-chancellor Lü Puwei, the text, known as The Spring and Autumn of Master Lü, is a manual of forensic procedures. One section of it discusses how to examine a crime scene; one how to relate evidence found at the scene with the findings of the lingshi (the coroner); another how best to examine a corpse for broken bones and other trauma; and another how to determine the time of death from the condition of the body. In cases of death by hanging, the coroner recorded the sort of rope used, the structure from which it was hung, the position and location of the victim, and the state of the body. The victim’s friends and relatives were questioned about the victim’s affairs and asked to suggest the names of anyone who might have had a motive for the crime.

Establishing the exact cause of death, or the amount and type of trauma suffered by the victim if he lived, was vital—the type and severity of punishment depended on the degree of harm inflicted. During the Sung dynasty (960–1279 A.D.), punishments authorized by the state included beatings with the “light rod,” beatings with the “heavy rod,” imprisonment, and execution. The Sung Code of 962 A.D. established the penalty for a severe assault at forty blows of the light rod. But:


If there are wounds or if weapons other than fists are used, the penalty is sixty blows of the heavy rod. If the wounds cause the loss of a square inch of hair or more, the penalty is eighty blows. If blood is drawn from the ear or eye, or there is the spitting of blood, one hundred blows.



A book called Yi Yu Ji, which apparently translates to A Book of Criminal Cases, dating to the Wu dynasty (264–277 A.D.), relates that the coroner Zhang Ju investigated the case of a man whose body had been burned in a fire. His wife was suspected of killing him and of then setting the fire to cover her crime. She denied it, of course, saying that the fire had been a horrible accident.

Zhang Ju made a fire like the one that had killed (or not killed) the man. In it he burned two pigs, one alive and the other dead. When he examined the bodies of the pigs afterward, he found that the live pig had ashes in its mouth while the already dead pig did not. The victim had no ashes in his mouth and so, Zhang Ju concluded, he had already been dead when the fire was set. The woman confessed to murdering her husband.

In 995 A.D., Emperor T’ai Tsung decreed that in all cases of suspected homicide or of death involving bodily injury, a coroner be appointed and an imperial inquest held. The coroner was required to inspect the crime scene, conduct a postmortem on the body, and report his findings to the imperial authorities. In his report he was required to include a front-and-back diagram of the body with wounds or other markings indicated. This procedure formalized and standardized investigations into suspicious deaths.

[image: image]

Under the Sung dynasty in China, coroners who inspected a crime scene were required to submit a front-and-back diagram of the body with wounds or other markings indicated.

Toward the end of the Sung dynasty, Sung Tz’u, a jurist who as a junior official had become known for successfully suppressing bandit gangs in several provinces, rose to the high office of judicial intendant. He wrote a book of criminal forensic procedures entitled Hsi yüan chi lu (The Washing Away of Wrongs). Published in 1247, it remained in print and in use for the next 650 years.

It includes the following advice:


A coroner must be serious, conscientious, and responsible.

He must personally examine each dead body or the wounds of an injured person. The particulars of each case must be recorded in the doctor’s own handwriting.

A coroner must not avoid performing an autopsy because he detests the stench of corpses. A coroner must refrain from sitting comfortably behind a curtain of incense that masks the stench, must not let his subordinates do the autopsy unsupervised or allow a petty official to write his autopsy report, leaving all the inaccuracies unchecked and uncorrected.



Much in the writings of Sung Tz’u has a modern feel to it. In the case of a serious assault and battery, The Washing Away of Wrongs ruled that if the victim were seriously injured, a recovery period was to be set. If the victim died within this period, he was deemed to have died of his wounds, and the accused would then be tried for murder. If he lived beyond the recovery period or died of a cause that was obviously unconnected to the crime, only assault was charged. Then, ironically, the victim was placed in the care of the accused, the person with the strongest possible motive for wishing him a complete recovery.

Sung Tz’u did not have the highest opinion of the motives or behavior of his fellow men, nor even of his fellow bureaucrats. He suggested, for instance, that if the relatives of the victim did not wish to have an inquest, it was perhaps because they had been bought off by the accused. He believed that an attendant at an inquest who accepted a gift from anyone should be punished. He stressed that the officials conducting the inquest eschew personal relationships with anyone involved and avoid staying at the houses of the relatives of either the victim or the accused.

In some of Sung Tz’u’s advice you can hear the exasperated sigh of the practitioner trying to drum some sense into the heads of his subordinates: “In writing up inquests, do not write ‘The skin was broken. Then blood flowed out.’ In general when the skin is broken, blood flows out.”

His descriptions of what to look for in suspicious deaths are precise and detailed:


When people have committed suicide by hanging, the eyes will be closed, the lips and mouth black, and the mouth open with the teeth showing. If hanged above the Adam’s apple, the mouth will be closed, the teeth firmly set, and the tongue pressed against the teeth but not protruding. [This] can easily be distinguished from cases where the victim was strangled by someone else . . . with the death passed off as suicide. Where the victim has really killed himself by hanging . . . the flesh where the rope crosses over behind the ears will be deep purple in color. . . . If another man strangled the victim and tried to pass it off as suicide, the mouth and eyes will be open, the hands apart, and the hair in disorder . . . and the tongue will neither protrude nor will it be pressed against the teeth.



The appearance of the body after being beaten with various implements—fists, staves, whips, axes, bricks, and a few others—is described. Detailed descriptions suggest what to look for in cases of drowning. Sung Tz’u differentiates between accidents, suicides, and murders. He describes the effects of various poisons. If the victim seems to have been in good health and there is no obvious cause of death, Sung Tz’u suggests that the official look for evidence of bamboo slivers inserted in the nose, ears, or under the fingernails, or for other objects forced into the mouth, rectum, or vagina. A careful search is to be made of the scalp to make sure that a nail hasn’t been driven through the skull and into the brain.

Sung Tz’u records the case of a particularly brutal murder in which a peasant was hacked to death with a rice-cutting sickle, a weapon that suggested an assault by a fellow peasant. The magistrate gathered the peasantry in the village square, where he inspected their sickles. There was no sign of blood on any of them. So he had them place their sickles on the ground. After a while the blowflies—shiny green flies with small spots of orange on their thoraxes—began to fly in random patterns around the sickles. These flight paths became increasingly less random, until shortly, most of the flies landed on one particular sickle. As carrion-lovers, the flies were attracted to bits of flesh and blood too small for the human eye to detect. The guilty peasant was led away, and the first recorded case of forensic entomology entered the record book.

The Washing Away of Wrongs remained the high point of forensic investigative techniques until modern scientific methods superseded classical Chinese empiricism. Yet the ethical standards demanded by Sung Tz’u are no less important today. Perhaps his words should be engraved over the entrance to every forensic science lab: A coroner must be serious, conscientious, and responsible.


2: Beginnings

FOR MUCH OF European history, from the dissolution of the Roman Empire to the seventeenth and eighteenth centuries, crime-solving presented no great difficulty. One merely accused someone of the offense and then tortured him until he confessed. Actual guilt or innocence was not allowed to pervert the process. As Enrico Ferri explained:


The tortures, which we incorrectly ascribe to the mental brutality of the judges of those times, were but a logical consequence of the contemporaneous theories. It was felt that in order to condemn a man, one must have the certainty of his guilt, and it was said that the best means of obtaining this certainty, the queen of proofs, was the confession of the criminal. And if the criminal denied his guilt, it was necessary to have recourse to torture in order to force him to a confession which he withheld from fear of the penalty. The torture soothed, so to say, the conscience of the judge, who was free to condemn as soon as he had obtained a confession.



But how to determine whom to torture? Hans Gross, in his landmark 1906 book Criminal Investigation, tells of a medieval practice that was still in use in the German countryside when he was an investigator. Called the “hereditary sieve,” it was used to reveal the identity of a thief. Beans (stolen if possible) were thrown into a sieve one by one. A name was pronounced with the toss of each bean. If the bean jumped out, the named man was innocent; if the bean stayed in, you had caught your thief. There were alternate methods of handling the sieve, all of them equally effective.

Sometimes measures were used that would be equally frowned upon today. In the 1830s in the county of Pest, in Hungary, Count Gideon Raday was called upon to stop a rash of robberies that were causing great distress among the people. Not having any modern forensic techniques at his disposal, he merely hanged the mayor of the town that lay at the center of the epidemic. The robberies ceased.

Arden of Feversham, first published in 1592, is the story of Thomas Arden (or Arderne), a successful burgher of the English town of Feversham (today Faversham), and of his wife Alice, who repeatedly tried to murder him and finally succeeded. Although no writer is credited for the play, Shakespeare may have written it. The poet Swinburne thought so. And he may have even played one of the two hired murderers, the one called Shakebag. Others hold out for Marlowe because that play is a tough-minded story with no hero—the sort of thing Marlowe enjoyed. The strongest claim for authorship, based on an analysis of word usage, goes to Thomas Kyd, who along with Shakespeare and Marlowe was one of the leading dramatists of the day.

The tale is taken from Holinshed’s Chronicles (1577), which tells that one Thomas Arden was indeed murdered on Sunday, February 15, 1551, at his home in Feversham, Kent. The story may not have a hero, but it has a detective—and, for the time, a first-class one at that.

Thomas Arden, “a man of a tall and comely personage,” married Alice Brigandine, “a gentlewoman who was young, well shaped, and every way handsome.” He then proceeded to ignore her and devote his energies to acquiring properties recently expropriated by Henry VIII from the Catholic church. Alice soon directed her energies elsewhere, finding solace in the arms of a tailor named Thomas Mosby, who visited her often, and as the Chronicle would have it, “lay with her and . . . kept her in abusing her body.”

Arden seemed to have little objection to this. He invited Mosby to stay over while he went hither and yon in search of church properties he could add to his collection. To those of us who seek illicit romance, this might seem an ideal situation. But it was not so to Mistress Alice and her lover. They determined to do away with the often-absent Master Arden. The first attempt, as far as we know, was with a poison that Alice purchased from a painter in Feversham. He told her to put it in a bowl of porridge and pour milk over it, but she put the milk in first and poured the poison over that. Arden thought the stuff tasted foul after having only a spoonful or two of it, and Alice tossed it out before he could ask any questions. Still, a couple of hours later Arden “fell into extreme purging, upward and downward.” He survived the experience.

After several more bungled attempts, the lovers hired a pair of brigands—Black Will and Loosebag (the Shakebag of the play)—to do the deed for ten pounds.

One Sunday evening when Arden was in the parlor with Mosby and the two were hunched over a game of tables, a precursor to backgammon, Black Will concealed himself in a corner. As recounted in the play, Mosby then punned, “Now may I take you, sir, if I will,” and events unfolded as follows:


“Take me?” quoth Master Arden. “Which way?”

With that Black Will stepped forth and cast a towel about [Arden’s] neck so as to stop his breath and strangle him. Then Mosby, having at his girdle a pressing iron of fourteen pounds’ weight, struck him on the head so that he fell down and gave a great groan. Then they carried him into the counting house, where—the pangs of death coming on him—he gave another great groan and stretched himself. Black Will gave him a gash in the face and took the money out of his purse and the rings from his fingers. “Now this feat is done,” he said, as he came out of the counting house; “give me my money.” Mistress Arden gave him ten pounds, and . . . he rode away.



Alice Arden then stabbed the body of her dead husband a few times before returning to the dining room and calmly sitting down to dinner with two London grocers curiously named Prune and Cole. She told them not to wait for her husband as he might be delayed. When the visitors returned to their rooms in the local inn (the aptly named Flower-de-Lice), Mistress Arden sent her servants out “to inquire for her husband in divers places.” In their absence she, along with her own daughter and Mosby’s sister, dragged the body out through the new-fallen snow and left it in a nearby field.

The clever Mistress Arden then set up such a-weeping and a-wailing about her absent husband that the mayor of Feversham was pulled out of bed. He formed a group to hunt for the missing man. As it happened, Prune the grocer spotted a man-shaped lump in the field outside Arden’s house, saying, “Stay, for me-thinks I see one there.”

Then the mayor showed qualities that would have done Sherlock Holmes proud. He prevented everyone from approaching the body and examined the footprints in the snow. Three pairs of footprints led from Arden’s garden door to the place where he lay, and three pairs of footprints led back to the door—the only footprints since the snow had fallen. Three people had left the house with Arden’s body, the mayor concluded. They had dropped it where it then lay, and returned to the house. The mayor’s forensic genius lay in his having the wit to prevent his men from trampling the area, and in examining it closely, probably in the dim light of oil lamps, to determine the facts.

The mayor had the house searched. Bloody rags were found in the parlor and a bloody knife was discovered in the bedroom. Within two hours of committing their well-planned murder, Alice Arden, her daughter, and her maid were arrested and taken to jail.

Then the mayor and his men went to the Flower-de-Lice and awoke Mosby. When they found blood on his stockings and purse, he joined his paramour in jail. All were tried at the next assizes in Feversham and variously hanged or burned to death along with a man named Green, who had had the bad luck to be mentioned in a letter from Mosby to Alice. In fact he had no knowledge of the crime and had taken no part in it. His innocence was established several years later.

In 1828, Eugène François Vidocq, newly retired as the head of the Sûreté, the detective branch of the Paris police, wrote his memoirs, offering the European public its first view of the life of a police officer. Vidocq had spent the first half of his life as a criminal and therefore understood criminals well. As a detective, he made most of his arrests by wandering in disguise among the criminal classes in Paris and listening to their conversations. His knowledge of criminal methods helped him anticipate, and thus foil, many crimes. As he put it:


Each day increased the number of my discoveries. Of the many who were committed to prison, there were none who did not owe their arrest to me, and yet not one of them for a moment suspected my share in the business. I managed so well, that neither within nor without its walls, had the slightest suspicion transpired. The thieves of my acquaintance looked upon me as their best friend and true comrade, the others esteemed themselves happy to have an opportunity of initiating me in their secrets, whether from the pleasure of conversing with me, or in the hope of benefiting by my counsels.



Vidocq is credited with introducing the first card-indexing system into police procedures, and of being the first to make plaster of paris shoe and foot impressions. In addition to publishing his autobiography after leaving the police force, he set up a paper-manufacturing plant and patented an unalterable bond paper and an indelible ink. In 1833 he founded Le bureau des renseignements (The Office of Intelligence), the world’s first private detective agency.

Vidocq is thought to be the inspiration for Edgar Allan Poe’s C. Auguste Dupin, the world’s first fictional detective, as well as Émile Gaboriau’s detective, Monsieur Lecoq. Today the Vidocq Society, an exclusive nonprofit, crime-solving association of forensic experts, meets in Philadelphia and takes up unsolved criminal cases of interest to its members.

The prosecution that resulted in the earliest known wrongful conviction in a murder case in the United States suffered from several of the problems that still plague us today—inflamed local sentiment, flawed “expert” testimony, and reliance on the evidence of a “jailhouse snitch.”

In 1812, Russell Colvin, who lived and worked on the Manchester, Vermont, farm of his father-in-law, Barney Boorn, disappeared. Seven years later, his wife’s uncle Amos had a vision. Russell appeared to Amos in a dream and said that he had been murdered and his body dumped into a cellar in a potato field on the farm. The hole was dug up, but Russell’s ghost had apparently been mistaken—his body was not there. There were broken dishes, two knives, and a button, but no Russell. But Russell’s wife, Sally, claimed to recognize the contents as having been her husband’s. Sally had a strong motive to prove Russell dead—she had given birth a few years after Russell’s disappearance. As long as Russell was presumed to be alive, even if long absent, he was the child’s presumed father. If Sally were ever to receive support from the child’s actual father, her husband would need to be dead.

A short time later the Booms’ sheep barn burned to the ground. Not long after that, a dog dug up a couple of partial bones, whereupon three separate doctors promptly identified them as human.

Popular suspicion settled on Sally’s brothers, Jesse and Stephen. They were believed to be Russell’s murderers, the despoilers of the potato cellar, and the burners of the barn. The brothers were known to have disliked Russell, whom they looked upon as a wastrel who spent too much time drinking at the local tavern and too little time working in the fields. The popular logic worked backward from the discovery of the bones: Why were the bones buried there? Because they’d been moved out of the barn for some unknown reason. Why had the barn been burned? To hide any trace of the transfer of the body. Why had it been in the barn in the first place? It was moved there from the potato cellar. And, of course, it had been placed in the potato cellar in order to hide the murder.

On the basis of this retrograde logic, Jesse was promptly locked up and an arrest warrant issued for Stephen, who had since moved to New York. Jesse was placed in a cell with a forger and fink named Silas Merrill. He promptly went to the authorities to find out what they wanted to hear, then promptly told it to them with an added flourish. Jesse had confessed all to him, he said: the brothers had argued with Russell, Stephen had hit him with a club, and their father, Barney, who happened along at that moment, had borrowed a pen knife from Stephen and cut Russell’s throat. Then the three of them buried Russell in the potato cellar; later they dug him up and reburied him in the barn. After the barn burned, they moved the body to the location where the dog had found the bones. At least in this version they hadn’t deliberately burned the barn. Murderers, yes—but not barn burners.

Silas Merrill’s price for his testimony against the Boorn brothers was his immediate release. State’s Attorney Calvin Sheldon was willing to trade a forger for a trio of murderers any day.

Jesse then confessed, declaring that Stephen had committed the actual murder, and that his father had had nothing to do with it. What pressures were put on him or what promises made can only be guessed. But when Stephen—to everyone’s surprise—returned voluntarily from New York and protested his innocence, Jesse recanted his confession.

But the evidence piled up. Seven years after the event the Boorns’ neighbors then remembered threats the brothers had made against Russell before the man went missing. They recalled sly comments the brothers made afterward, suggesting that they knew more than they would say about his disappearance. Two men suddenly remembered that they had seen Stephen and Russell fighting on the day Russell disappeared, though neither had stayed to see how the fight turned out.

With all the evidence piling up against him, Stephen now confessed in order to spare himself the death penalty, claiming that he had killed Russell in self-defense. The confession seems to have been written by Stephen’s lawyers, since it used words and phrases certainly beyond his intelligence and level of education. Stephen was known to be rather slow.

So we have the ghost of Russell Colvin appearing to Uncle Amos, his bones dug up by the dog, the confessions of each of the two brothers, the story of the jailhouse snitch, and seven-year-old memories of various local people. Certainly enough to convict.

By the start of the trial, the evidence of the bones had disappeared—on closer examination, the physicians concluded that they were animal bones. In spite of the fact that there was no body (not even a bone), that the confessions had been recanted, and that the only evidence of substance was the story that one of the brothers had been seen fighting with the missing man, the brothers were convicted and sentenced to hang. Jesse’s sentence was subsequently changed to life imprisonment. Colvin’s ghostly appearance to Uncle Amos was inadmissible as evidence, but it was surely on the juror’s minds.

Then serendipity took a hand. An article about the murder in a New York paper in November 1819 recounted how the ghostly appearance of Russell Colvin to Uncle Amos had set events in motion that led to the trial and conviction of the brothers. A New Jersey man, Tabor Chadwick, was in the lobby of a New York City hotel when someone near him began reading the article aloud. He immediately sat down and wrote one letter to the newspaper and another to the postmaster in Manchester, Vermont. It happened that he knew a man named Russell Colvin who worked as a farmhand in Dover, New Jersey. And this Russell Colvin talked a lot about Vermont, where he had come from.

It took a little coaxing to get Colvin to return to Vermont, but he did and was immediately recognized by his former neighbors. When the brothers were released from prison, Stephen was within six weeks of his execution date.

On October 7, 1925, Henry Sweet, twenty-one, and Carmen Wagner, his seventeen-year-old girlfriend, left their homes in Eureka, California, to go deer hunting in Coyote Flat, an area some forty-five miles to the southeast. Four days later the body of Henry Sweet was found in a deserted cabin. Twelve days later, on October 23, the girl’s body was found at Baker Creek, a few miles away. She had been shot twice, and an attempt had been made to bury her body in a shallow grave. Dried blood and skin scrapings were found under her fingernails.

The police decided to arrest a couple of “half-breeds,” Jack Ryan and his half-brother, Walter David, for the murders. David was picked up on the October 23 and Ryan the next day. There was absolutely nothing to connect them to either the killings or the victims, except that they lived in the area. David was released a couple of days later, but Ryan was held for trial in the murder of Wagner.

Ryan’s trial began in February 1926 and lasted five weeks. In the end, the all-male, all-white jury found him innocent. But the citizens of Humboldt County were unhappy with the verdict. In January 1927 a local attorney and bootlegger, Stephen Earl Metzler, ran for the office of district attorney on a platform of righting this obvious injustice.

When Metzler was elected he set about to keep his promise to the voters. Instead of “Justice for all,” his motto seems to have been “Give the people what they want.”

On October 31, Walter David was found strangled to death with barbed wire. His body showed signs of torture. No one was ever tried for his murder. Shortly after the murder, Jack Ryan began to receive anonymous letters threatening him with a similar fate unless he confessed to the killings of Sweet and Wagner. The letters were being sent by District Attorney Metzler.

On July 12, 1928, Ryan was arrested and accused of the statutory rape of a thirteen-year-old girl. To avoid a trial he immediately pled guilty to two of the three counts against him. Held overnight in the local jail and interrogated by Metzler, by morning he had confessed to the two murders. Since he couldn’t be tried a second time for the killing of Carmen Wagner, he was charged with the murder of Henry Sweet. He pled guilty, was sentenced to life in prison without a trial, and was shipped off to San Quentin that same day.

In 1947 the Bureau of Indian Affairs began an investigation into Jack Ryan’s case. Stephen Earl Metzler admitted to the agents that he had set Ryan up for the rape charge, paying the girl’s mother $100 for her false testimony. He also admitted that the murder confession had been beaten out of Ryan, and that the man who was probably guilty of the murders, Bill Shields, had actually provided him with information to set Ryan up. Still, it took six years to win Ryan a parole—not a pardon—from the State of California. On May 11, 1953, after twenty-five years, Jack Ryan walked out of San Quentin, not quite a free man.

On March 20, 1969, Governor Ronald Reagan commuted Ryan’s life sentence to time served, effectively releasing him from parole. But he was still legally guilty. Ryan died in 1978.

It wasn’t until 1996, after the culmination of an extensive unofficial investigation conducted in his spare time by Humboldt County detective Richard H. Walton, that Ryan’s innocence was officially accepted. California governor Pete Wilson issued the first-ever posthumous pardon and exoneration, saying it was clear that Ryan had been framed by Metzler. In his declaration Wilson said:


Unfortunately, we cannot do justice for Jack Ryan, the man. But we can do justice for Jack Ryan, the memory. And by doing so, we breathe vitality into our system of justice. We must remember that a just society may not always achieve justice, but it must constantly strive for justice. This means that we must not excuse the guilty nor fail to exonerate the guiltless. Therefore, so that justice is maintained, I grant Jack Ryan posthumously a pardon based on innocence.




3: Who Was That Masked Man?


If nature had only one fixed standard for the proportions of the various parts, then the faces of all men would resemble each other to such a degree that it would be impossible to distinguish one from another; but she has varied the five parts of the face in such a way that although she has made an almost universal standard as to their size, she has not observed it in the various conditions to such a degree as to prevent one from being clearly distinguished from another.

—Leonardo da Vinci



LET’S LOOK AT some of the problems raised by the seemingly simple problem of telling one person from another. In The Art of Cookery, an eighteenth-century cookbook by Hannah Glasse, the recipe for her allegedly delicious Jugged Hare begins, “Take your hare when it is cased,” meaning “First catch your hare.” The same problem exists with felons: they cannot be jugged until they are caught, and they cannot be caught until they are identified.

From the Middle Ages to modern times, felons who were not summarily executed (and there were hundreds of crimes for which the penalty was death) were branded. The purpose of branding was for identification—to warn good citizens to beware the offender—rather than for punishment. It was thought to be insufficiently painful in an era when the rack, the thumbscrew, and the whip were in common use. In France, from the fourteenth century on, the fleur de lis was branded on the shoulder of a released convict. In eighteenth-century Britain, thieves who escaped hanging were branded on the cheek. In tsarist Russia, prisoners sent to Siberia were branded on both cheeks and the forehead. The practice did not die out around the world until the early twentieth century. It endured in China until 1905.

In various parts of the world, another form of identification by disfigurement was in use until quite recently—mutilation, usually ear or nose cropping, and castration. For many centuries China practiced amputation of the nose or feet. The practice of cutting off a thief’s hand, still the law in Saudi Arabia and other Arab states, serves the triple function of identification, punishment, and deterrence.

Branding and mutilation were generic solutions, however. They were not very effective in identifying specific individuals. One would know that a person sporting a brand, a neatly removed nose, or a V-shaped cut in his left earlobe was a felon, but not know just which felon he was. A positive means of identifying a specific criminal was needed, and it would be many centuries before it was found. In the Roman Empire, written descriptions of missing criminals and runaway slaves were distributed. These focused on many of the same details found in the portrait parlé, a method developed in the nineteenth century by Alphonse Bertillon and still used by some police forces today. But these were no more accurate than the powers of observation and description of the writer.

Eugène Vidocq, the reformed felon who became head of the Paris police in the 1820s, realized the importance of personal identification. In his memoir he wrote:


I was no sooner the principal agent of the police of safety, than, most jealous of the proper fulfillment of the duty confided to me, I devoted myself seriously to acquire the necessary information. It seemed to me an excellent method to class, as accurately as possible, the descriptions of all the individuals at whom the finger of justice was pointed. I could thereby more readily recognize them if they should escape, and at the expiration of the sentence it became more easy for me to have that surveillance over them that was required of me. I then solicited from M. Henry authority to go to Bicetre with my auxiliaries, that I might examine, during the operation of fettering, both the convicts of Paris and those from the provinces, who generally assemble on the same chain.



With the growth of cities in the nineteenth century and the establishment of professional police forces came attempts to systematize the identification process. As penitentiaries became the preferred places of rehabilitation, the idea emerged that repeat offenders were insufficiently penitent and should receive harsher sentences. Professional criminals facing these harsher sentences would then naturally go to extreme lengths not to be identified. Policemen, particularly detectives, were encouraged to attend weekly criminal parades in which all the suspects in custody were lined up. They would then stare at the faces of those passing through the system so that they might recognize them when they encountered them again. Visiting policemen from other jurisdictions were also expected to attend these local lineups so that they could memorize the features of local criminals and spot any felons wanted on outstanding warrants in their own cities.

It was the custom in New York City for detectives attending the lineups to wear masks so that the criminals could not return the compliment by recognizing them.

On occasion these efforts to identify wanted criminals and repeat offenders had unanticipated results. In July 1844 the prefect of the Paris police offered a reward of twenty francs for the identification of “recidivists,” as they were called. Often a felon who was certain that he would be recognized struck a deal with a friendly policeman who would then turn him in and split the reward.

But personal identification for police purposes has serious flaws. Many freshman psychology courses demonstrate the dangers of eyewitness testimony by having someone run unexpectedly into a classroom, fire a revolver, then run out, or perform some other attention-grabbing stunt. The professor then asks the students to describe the actions and the actor. Seldom does anyone get all, or even most, of the salient facts correct.

It is also true that people may not notice something that is right in front of them. On the internet you can find a wonderful four-minute clip of a basketball-tossing game. As an exercise in observation, you are asked to count the number of times the ball is passed between the players wearing white shirts. After coming up with the number, you are asked if you noticed anything else. So you play the clip again, this time on the alert for something even slightly strange. And this time you see what initially escaped your view—a woman (the website explains) in a gorilla suit entering from the right, walking between the players, thumping her chest at the camera, and exiting on the left.

Not only in the classroom is eyewitness testimony problematic. In 1803 a New York City carpenter named Thomas Hoag, happily married and the father of a young daughter, suddenly disappeared. Two years later his sister-in-law heard his distinctive lisping voice behind her on the street. Turning, she saw that the man behind her was indeed Hoag. She pointed him out to the authorities, who then arrested him for deserting his family. At his trial, eight people, including his landlord, his employer, and a close friend, identified him. He had a familiar scar on his forehead and a recognizable wen on the back of his neck.

But the defendant insisted he was in fact one Joseph Parker. To prove it, he brought in eight witnesses of his own, including a wife of eight years. The judge could not decide.

Hoag’s friend, with whom he had once exercised daily, remembered that Hoag had a large scar on the bottom of his foot. The defendant was asked to remove his boots, which he gladly did. There was no scar, and so Parker went home to his wife. Hoag was never found.

In Great Britain in 1877 there was a more serious case of mistaken identity. A man calling himself “Lord Willoughby” went to prison for defrauding persons whom the authorities referred to as “women of loose character.” Since the man was clearly not entitled to the name he claimed, the prison records settled on the name “John Smith” as a suitable identifier.

In 1894, less than a year after his release from prison, a cluster of women, “mostly of loose character,” complained to the police that they had been defrauded by a man who called himself “Lord Wilton,” or, on occasion, “Lord Winton de Willoughby.” Their descriptions of the man varied, but the bad checks the women had received all seemed to have been written in the same hand. About a year later, in December 1895, one of the ladies, Ottilie Maissonier, passed a Norwegian mining engineer named Adolf Beck on Victoria Street in London. She recognized Beck as Lord Winton de Willoughby and reported him to a policeman.

Beck protested his innocence, but the bobby took him back to the police station, where several other similarly defrauded women came to look at him. They too identified Beck as the bogus lord. A retired police constable who had dealt with the earlier “John Smith” was called in to look at Beck, and he also swore that Beck and Smith were one and the same man. His opinion was confirmed by a second officer.

Beck was convicted and sentenced to seven years in prison, a harsher sentence than he would otherwise have received had he not been listed in the criminal records as a repeat offender. In 1896, Beck’s lawyer managed to have the case reexamined on the grounds that the prison’s own records showed that John Smith had been circumcised, whereas Beck had not. The Home Office decided not to grant him a new trial but did order his previous conviction expunged from the prison record.

After he had served his term and had been a free man for almost three years, the unfortunate Beck was arrested once again on new complaints that read a lot like the old ones. This time he was convicted and sentenced as a repeat offender. But just as he was about to be sent away to prison, a man calling himself Thomas was charged with offenses much like those for which Beck had just been convicted. When confronted with Thomas, the women who had identified Beck realized that they had made a mistake.

The police, now suspecting the truth, brought in witnesses to both earlier crimes. Thomas was identified as the real “Smith” and as the man who had committed all the crimes of which Beck had been convicted. Beck was at once granted a “free pardon” and awarded £5,000 compensation.

Eyewitness identification is not helped by the passage of time. In 1981, John Demjanjuk, a sixty-two-year-old Ukrainian who had emigrated to Cleveland, Ohio, in 1952 and worked as a steelworker, lost his United States citizenship for allegedly entering the country under false pretenses. Then, in 1986, he was extradited to Israel to stand trial for major war crimes. He was accused by the Israelis of being “Ivan the Terrible,” a guard at the Treblinka death camp who had supervised the gas chamber and was responsible for the deaths of tens of thousands of Jews. In 1988, after the emotional testimony of Treblinka survivors who identified Demjanjuk as the monstrous guard, and despite his vehement denials, Demjanjuk was convicted and sentenced to death—a punishment that in Israel is reserved for those who commit crimes against humanity.

In 1993 the Israeli Supreme Court reversed the conviction. New evidence from Soviet archives showed that while Demjanjuk was probably a guard at Sobibor, another death camp in Poland (a charge he also vehemently denies), he was never in fact at Treblinka and was not Ivan the Terrible. The survivors’ identifications of Demjanjuk as the guard they had seen under stressful conditions forty years earlier, though made in good faith, were mistaken. Demjanjuk may indeed have been guilty of war crimes, but not of those charged against him. In 2009 he was deported to Germany, where officials are considering trying him for yet other war crimes.

An infrequent but interesting and complex problem of identity concerns who a person is not rather than who he is. The most famous case of this kind during the last century was that of the missing Grand Duchess Anastasia of Russia and of the several women who claimed to be her.

Tsar Nicholas II, the last of the Romanov dynasty, was murdered along with his entire family on July 17, 1918, by the new Bolshevik government. Their bodies were burned and buried in a pit, the location of which was kept secret. But a persistent rumor had it that Anastasia, the youngest of the tsar’s children, had escaped the massacre and was living under an assumed name in a foreign country.

Of the several claimants to her identity, the most convincing was a girl who jumped off a bridge in Berlin on February 17, 1920, one year and seven months after the mass execution. She claimed to have lost her memory, and she subsequently spent two years in a mental hospital where all the while people remarked on how closely she resembled the beautiful missing Anastasia. For want of a better name she called herself Anna Anderson. She claimed to have vague memories of another life, a grand and wonderful life cut short by tragedy.

She remembered being bayoneted, and being rescued by a soldier named Tschaikovsky who took her to Romania. They were married and had a child. When Tschaikovsky was killed in a street fight, she sent the child to an orphanage and gathered her courage to go to Berlin and ask Anastasia’s aunt, Princess Irene, for help. It was then that she lost hope and jumped off the bridge.

For the rest of her long life (she died in 1984), she attracted both adherents and detractors from among Anastasia’s royal relatives and the scientists and experts who examined her. Crown Princess Cecilie, the kaiser’s daughter-in-law and a distant relative of Anastasia, believed in Anna, but the princess’s son, Prince Louis Ferdinand, did not. Pierre Gilliard, who had been Anastasia’s tutor, believed at first and then later changed his mind. Grand Duke Alexander, cousin of the tsar, firmly believed.

Grand Duke Ernst of Hesse, who did not believe, conducted an investigation which concluded that Anna was actually Franziska Schanzkowska, a Polish factory worker who had disappeared in 1920. But Anna claimed to know of a secret trip that the grand duke had made to Russia in 1916 to visit the tsar. Ernst adamantly denied making any such trip, but in 1966 the kaiser’s stepson swore in court that he had been told that Ernst had indeed made such a trip. If Anna was an imposter, how could she possibly have known this?

The burial place of the Russian royal family was discovered and the remains removed in 1991. DNA testing confirmed that the grave had contained the bones of the tsar, his wife, and three of the children. Anastasia’s remains were not found. At yet another site were found charred bones that may be those of Anastasia and her younger brother.


Some men has plenty money and no brains, and some men has plenty brains and no money. Surely men with plenty money and no brains were made for men with plenty brains and no money.

—From the notebook of Arthur Orton



In the days before fingerprinting, photography, and Bertillonage, simple identification could be a confounding exercise. When a mother says that she recognizes her son, no matter how unlikely the body in which she finds him, how are we to argue?

The cargo schooner Bella was one of the first vessels to disappear in what has since become known as the Bermuda Triangle. It set sail from Rio de Janeiro, bound for New York City by way of Kingston, Jamaica, on April 20, 1854, carrying a cargo of coffee beans, a crew of forty, and one passenger—twenty-five-year-old Roger Charles Doughty Tichborne, heir to one of the oldest and richest estates in England. But the ship never arrived at either port, and neither did Mr. Tichborne or any of its crew. A bit of wreckage was found, but no further trace of the ship. Lloyd’s wrote it off as “foundered with all hands.”

In July 1855, Roger Tichborne was formally declared lost at sea. It should have ended there, but Roger’s mother, Lady Tichborne, was not one to give up easily. She placed ads in newspapers throughout Britain, America, Europe, and Australia in which she asked for word of her son. She described him as being rather undersized and delicate, with sharp features, dark eyes, and straight black hair. Many young men answered these ads, but none of them proved to be the missing Roger.

In 1862, when Roger’s father died and his baronetcy passed to Roger’s younger brother, Lady Tichborne began a fresh spate of advertising, offering a reward for information. An ad posted in the Melbourne, Australia, Argus read:


A handsome reward will be given to any person who can furnish such information as will discover the fate of Roger Charles Tichborne. He sailed from Rio Janeiro on the 20th of April 1854 in the ship La Bella, and has never been heard of since, but a report reached England to the effect that a portion of the crew and passengers of a vessel of that name was picked up by a vessel bound to Australia, Melbourne it is believed. It is not known whether the said Roger Charles Tichborne was among the drowned or saved. He would at the present time be about thirty-two years of age, is of a delicate constitution, rather tall, with very light brown hair, and blue eyes. Mr. Tichborne is the son of Sir James Tichborne, now deceased, and is heir to all his estates.



This appeal of course occasioned a new gush of sightings, claims, and stories. In 1865, Lady Tichborne was notified by the Missing Friends Bureau of Sydney, Australia, that a man answering her description had been found in the town of Wagga Wagga in New South Wales, where he ran a butcher shop and answered to the name of Thomas Castro. He said, however, that this was not the name given him at birth. A second letter confirmed that Castro was in fact a British nobleman in disguise, and that he had admitted to at least one person that he was really Roger Tichborne. Mama sent Andrew Bogle, an old family retainer, and Michael Guilfoyle, the erstwhile head gardener at Tichborne Park, both of whom had moved to Australia, to interview the butcher. Castro in the meantime had done his best to learn everything he could about Tichborne and the family history. Somehow, both Bogle and Guilfoyle accepted this fat, barely literate man as the slim, elegant, well-read Roger Tichborne.

The newly minted young Tichborne then wrote to his “Dear Mama” directly, proving himself unable to write a grammatical English sentence and to have trouble in spelling certain words, among them “Tichborne” (he spelled it “Titchborne”). He assured his mama that he had the birthmark (of which she had no recollection), and recalled an incident at Brighton (which she did not remember).

But poor Roger had been brought up in France, after all, and he always did have trouble with his English. And he never could spell very well. Almost convinced because she desperately wanted to be convinced, Mama sent him a return ticket to England. As she wrote to her Australian contact, “I think my poor, dear Roger confuses everything in his head, just as in a dream, and I believe him to be my son, though his statements differ from mine.”

But the man who returned was far from the son who had left. As Edward H. Smith put it, in Mysteries of the Missing:


She had sent away, thirteen years before, a slight, delicate, poetic aristocrat, whose chief characteristic was an excessive refinement that made him quite unfit for the common stresses of life. In his stead there came back a short, gross, enormously fat plebeian, with the lingual faults and vocal solecisms of the cockney. In the place of the young man who knew his French and did not know his English, here was a fellow who could speak not a word of the Gallic tongue and used his English abominably.



Of course she recognized him as her son immediately. They met in Paris, thus avoiding the young man’s British relatives until he had an opportunity to learn what he had to learn. He came, stayed, and learned fast. And Lady Tichborne was happy with her newfound son until she died some three years later in 1868.

The turns and twists of this story have filled at least a dozen books. Here we will follow the main thread until it reaches a sort of conclusion. In 1870 the Tichborne pretender filed suit to retrieve “his” birthright: the Tichborne estates and the baronetcy that went with them. He had used the intervening years to study up on everything Tichborne and to make friends with all the people whom he had supposedly known from childhood, using each new bit of information he unearthed as a lever to pry loose the next bit. It was noted that his handwriting grew more and more like that of the Roger Tichborne who had been on the Bella. Was he becoming more like his old self, or had he merely been practicing?

With the death of Lady Tichborne, the claimant had been cut off from his money supply, and the present heirs would not support his efforts to take the estate away. The case attracted a great deal of public attention, with the man in the street siding with the claimant. As the public saw it, greedy relatives were attempting to hang on to money that wasn’t rightfully theirs. After all, a mother should know her own son, shouldn’t she?

On May 11, 1871, a trial began that continued until March 1872. Sir John Coleridge, representing the family, questioned the chubby claimant for twenty-two days. More than a hundred witnesses took a hundred days to tell the jury that they knew Roger Tichborne, and that “that man over there” was he. Among the witnesses for the claimant were one baronet, six magistrates, one general, three colonels, one major, thirty noncommissioned officers and men, four clergymen, seven Tichborne tenants, and sixteen household servants.

The defense brought only seventeen witnesses, but they, along with the testimony of the claimant himself, carried the day. Sir John had exposed so many contradictions, distortions, absences of fact, and outright blunders that it became clear to the jury that the hundred witnesses who had testified for the claimant were mistaken. The claimant was immediately taken into custody, charged with three counts of perjury, and remanded for criminal trial.

Between the two trials the truth about the claimant came slowly to light. His real name was Arthur Orton. He was the son of a butcher residing at 69 High Street, Wapping, and had practiced the butcher’s trade himself in South America and Australia. After reading one of Lady Tichborne’s advertisements in an Australian paper, as a lark he had begun calling himself Roger Tichborne and assuming what he imagined were noble airs (mostly copied from music hall sketches).

At the criminal trial Orton was sentenced to fourteen years in prison and served nearly eleven—a couple of years were knocked off for good behavior. When he got out, he wrote up and sold an account of his “true story.” But he didn’t get much for it—by then the public had lost interest.

But Orton had done an impressive, almost credible job of fooling people. If he had not gone to court to try to claim the estate, he might well have remained a Tichborne for the rest of his life. The family might even have supported him in some meager manner if he had agreed to stay away. Consider that more than a hundred people who had known the real Roger swore in open court that Orton was indeed Roger returned. He took advantage of his time in England to visit all the places Roger had been, to practice Roger’s handwriting, to learn to walk and talk like a gentleman, and even to study French, though he could never manage to get the hang of it.

The time, expense, and notoriety of the trial, as well as Orton’s near success at pulling it off, clearly showed the British authorities that a better means of identifying people needed to be found.

An infallible means of identifying those who, for whatever reason, were in the hands of the police was the goal, and the invention of photography brought it one step closer. As early as 1854, daguerreotypes of criminals were being made in Switzerland. A delicate process that uses wet plates and exposure times of up to two minutes, the procedure must have been trying on both the authorities and the suspects. In the 1860s the Paris commissioner of police, Lêon Renault, set up the first photographic studio intended specifically for police use. By the 1880s, after the development of more efficient dry-plate processes, photography became an essential police tool. Pictures of criminals were taken upon either apprehension or conviction, depending on the local laws. Photographs of habitual criminals were gathered together in large “rogues’ galleries” that were regularly studied by the police. A detective’s ability to memorize the faces of habitual criminals in his district was his most useful tool in crime detection and prevention.

[image: image]

The New York police persuade a man to have his picture taken, 1906.

Unfortunately, photographs did not prove as reliable as had been assumed. First offenders who happened to resemble habitual criminals were given harsher sentences than they deserved. And the reverse also occurred: in 1888 a convict in Manchester Prison serving a light sentence as a first offender murdered a warder; in the subsequent investigation it was found that he was a known criminal whose appearance had changed sufficiently to fool the camera.

What was needed was a foolproof means of telling one person from another—a measure of a man that would differentiate him from all other men. Ideally this would be something that could be easily measured, that would not change over time, and that could be codified and retrieved when needed. It wasn’t until the late 1870s that such a way was devised.
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