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      Foreword

    


    
      I feel like the midwife to Dr. Tanay’s book. I was assisted by his lovely wife, Sandra, and others who encouraged Dr. Tanay to write this magnificent book. It is true that I importuned Dr. Tanay to write about his extensive experience as a forensic psychiatrist. He has testified in many notorious cases, including those of Jack Ruby, Sam Sheppard, and Theodore “Ted” Bundy. I also unabashedly resorted to employing guilt and appealing to his sense of duty to share the immense knowledge and perspective of forensic psychiatry, accrued over fifty years.


      I have known Dr. Tanay (Emek to his friends) for more than twenty-five years as both a friend and esteemed colleague. I know of no other psychiatrist or forensic psychiatrist who possesses Dr. Tanay’s depth and scope of knowledge and experience in psychiatry and the law.


      Dr. Tanay has a highly individual, distinct style of testifying. At his presentations on the role of the forensic psychiatric expert, given at the American Academy of Psychiatry and Law, I have admonished attendees that, while the content of Dr. Tanay’s presentations is extraordinarily informative, his style of testimony is entirely unique. There is only one Dr. Tanay. He can only be imitated at ones’ peril. Dr. Tanay will not shrink from confrontation or suffer any shenanigans from opposing counsel. He is a strong advocate for his expert opinion; otherwise he would not be in court. An adage of Dr. Tanay’s is often quoted by forensic colleagues: “I may be wrong but I am not in doubt.” Psychiatrists and forensic psychiatrists are taught that engaging opposing counsel in an assertive or aggressive manner will diminish their credibility. Not so with Dr. Tanay, whose testimonial style has proven riveting and highly credible to judges and juries alike.


      Dr. Tanay’s aphorisms are classic. For example, “One has no friends when going to court.” This statement is true on many levels. It resonates with my experience that being an expert witness can be quite lonely and anxiety provoking. When I shared these feelings with an attorney acquaintance, he responded, “Don’t worry, you are only a spoke on the wheel or hood ornament on the litigation vehicle that the attorney drives into court.” While this has proven helpful in reducing my unease, I am sure Dr. Tanay would strongly disagree with this advice. He would likely say, “You are the engine.”


      I recall another aphorism: “You can’t be paranoid enough in litigation.” Dr. Tanay does not mean clinical paranoia but rather vigilance. One learns through hard-won experience that litigation is a foreign landscape, full of traps and unexpected twists and turns for the unwary. As experts soon learn, there is an imperfect fit between psychiatry and the law.


      Dr. Tanay emphasizes that the direct examination in court is the most important part of expert testimony. The expert must be able to give a coherent, reasonably complete, convincing presentation of his or her opinion to the judge or jury. In contrast, Dr. Tanay considers the cross-examination to be much easier to handle. This is contrary to the belief of fledgling forensic experts, who fret about the cross-examination.


      As the reader will discover, true to form, Dr. Tanay holds strong opinions on the legal fictions that confront psychiatrists. For example, at depositions, the expert is often asked about how much time he or she spends treating patients versus acting as a forensic expert. Dr. Tanay emphatically insists that forensic psychiatry is clinical psychiatry. This false dichotomy between forensic and clinical psychiatry is used by opposing counsel to attack the credibility of the psychiatric expert who sees few or no patients. The same professional skills and knowledge that the psychiatrist possesses can be applied to a variety of clinical and forensic roles.


      Dr. Tanay is a superb strategist. Lawyers frequently seek his opinions about tactics and strategy. Even so, Dr. Tanay is first and foremost a caring physician. This quality is clearly present in all his forensic cases and especially visible in the discussion of the Andrea Yates case.


      Dr. Tanay is passionate about the injustice of justice. He does not shy away from expressing his thoughts and feelings about controversial issues. The law can be a cruel and blunt instrument when dealing with the mentally ill. Readers may strongly agree or disagree with Dr. Tanay’s views, but they will be richly rewarded in encountering the heart and the mind of a great forensic psychiatrist.


      Robert I. Simon, M.D.,


      Clinical Professor of Psychiatry


      and Director of the Program in Psychiatry and Law


      at Georgetown University School of Medicine


      and former President of the


      American Academy of Psychiatry and the Law

    

  


  
    
      

    


    
      Preface

    


    
      “True patriotism hates injustice in its own land more than anywhere else.”


      —Clarence Darrow


      I have been a forensic psychiatrist for almost fifty years, working against injustice within the American system of justice. Being a forensic psychiatrist has been more than an occupation, more than a profession; it has been a calling for me. Fighting injustice is rooted in my life history, and giving testimony in hundreds of cases fulfilled my need to do meaningful work. My goal in writing this book is not only to share my experiences but to demonstrate the ways in which our legal system is rife with injustice.


      Many of the cases I describe in this book sound like fiction, but they did happen—often to ordinary, law-abiding citizens. Similarly, the incompetence, deception, and misguided zeal of the prosecutors, police officers, and judges whose behavior I describe in these pages may also strike you as astonishing, yet such behavior is far from rare in the politicized American legal system. In fifty years of experience with the system, I have taken part in thousands of criminal and civil cases. It took two trucks to transport my case files and notes dealing with countless forensic cases to the Wayne State University Archives.


      The average American sees the nation’s justice system as an efficient and benevolent social institution. However it is a sad fact that innocent people are often accused, convicted, and incarcerated, allowing the real perpetrators of the crime to remain free. It is also troubling that people who do commit crimes often have their offenses mischaracterized, their motives misapprehended, and their pathologies undiagnosed or misdiagnosed, resulting in unnecessarily harsh, lengthy sentences or death verdicts. Most Americans have images of the justice system based upon news media stories that pander to common prejudices. Lawyer bashing is highly popular. Trial lawyers are blamed for everything from the high cost of medical care to the rising crime rate. I believe that lawyers and the law made America the great country that it is. Alexis de Tocqueville had this to say about lawyers: “Lawyers form a society of minds. They are less afraid of tyranny than of arbitrary power. They have authority over the government and derive authority from the government. Lawyers are the American aristocracy. Lawyers and judges are interpreters of the law. When the American people are intoxicated by passion, or carried away by the impetuosity of its ideas, it is checked and stopped by the almost invisible influence of its legal counselors.”1


      An expert witness is not only an observer of a real-life drama but also a participant. He or she deals not only with the past but also the future. The homicide, the life-endangering mishap, took place in the past; however, the verdict will take place in the future and will be just or unjust. A trial is not like a television play or a novel—it has an impact on living human beings.


      A professional qualifies to be an expert witness if he or she has the requisite knowledge of the subject matter in dispute. A forensic expert has the technical knowledge, understanding of legal issues, and testimonial skills. Testimony is one of the primary functions of a forensic expert witness. Yet forensic experts have limited testimonial skills since they receive no formal training in the craft of testimony.


      This book demonstrates the significance of expert testimony in the prevention of injustice and the importance of testimonial skills. However, most lawyers choose experts based upon credentials. Lawyers are suspicious of experts who devote a great deal of time to testifying. It is absurd to belittle a practitioner who frequently performs one of the functions of his profession. Realistically, the opposite should be the case, since proficiency is acquired by practice.


      Let me repeat: most professionals have adequate knowledge to serve as experts, but few have the ability to give effective testimony. At times, style of presentation prevails against merit. This is, however, not an argument against persuasive expert testimony. According to Aristotle, rhetoric is a tool that can serve a good or bad purpose. He defined rhetoric as “the art of discovering the available means of persuasion in a given case.” The style of testimony, more than any other factor, determines the impact which the expert makes upon the jury.


      Note


      1. Alexis de Tocqueville, Democracy in America, ed. Isaac Kramnick and Gerald Bevan (New York: Penguin, 2003).
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      Once, at a cocktail party, a lawyer’s wife asked me what a forensic psychiatrist does. Before I could answer, her husband self-

      righteously replied that forensic psychiatrists are called upon to

      testify in cases of insanity defense and the effects of psychic trauma. I challenged the lawyer to name a single field of law in which I hadn’t testified. He thought for a while and with a triumphant smile asked, “How about zoning?” When I cited zoning cases in which my testimony had been critical (in one, the plaintiffs charged the owners of a golf course bordering their property with causing them emotional distress by converting the golf course into a shopping center), he conceded that yes, I had testified in cases from A (airline disasters) to Z (zoning).


      Lawyers often tell me that they remember my testimony “because without you we could have never gotten the verdict.” Naturally, I am pleased when my testimony leads to a favorable outcome for the side I have supported, but this is not always the case. The following letter shows the impact a forensic psychiatrist can make even on cases that did not turn out favorably for the side he supported. It was written by Commander William Pawlyk, who was convicted of two homicides. Pawlyk served for five years aboard the nuclear submarine the James K. Polk and had commanded Submarine Group 9 at Bangor. At the time of the homicides, he was the head of a reserve unit in Portland, Oregon. Pawlyk was sentenced to life in prison in spite of my testimony that he was not criminally responsible for the two homicides that he committed. I received the following letter from him after the trial:


      June 30, 1991


      Dr. Emmanuel Tenay[sic],


      Thank you sir, and bless you for your sterling efforts on my behalf. It’s true that you are an “expert” witness, but this is especially so because you bring together very humane qualities, with medical-psychiatric expertise, and courtroom experience.


      Many of the things you said I found disturbing and difficult to hear, but I recognize their validity. You answered many questions for me, and gave me much food for thought and analysis.


      I realize the impracticality of further one-on-one analysis because of distance, access problems, and cost, but I offer my case for any use you see fit—in any way you desire. If you have need of more information that I can help provide in your future work please feel free to ask. That is the least I can do to show you my appreciation and gratitude.


      I was amazed by your mastery of my case; in sharp contrast to the superficial, almost unprofessional basis used by Doctors Harris and Dunnet [the prosecution’s experts]. With their strong, almost exclusive reliance on DSM-III criteria, neither one directly and rigorously pursued examining me for those indications. They based their opinions on “lack of evidence” which they sought indirectly and shallowly at best.


      Their version of professionalism served only to elevate yours even more. There are very frightening aspects and consequences for others, if their approach is widespread. Indeed it’s frightening that it exists at all where people’s lives and treatment is at stake. . . . Yours is the most human and humane of the sciences. And you have shown me that you are among the most human and humane of its practitioners, as well as among the most knowledgeable and insightful. Again my most grateful thanks for your help at a time of utter desperation. No matter that the final legal outcome, you made possible the more important internal verdict within me. Thank you.


      I have been a psychiatric expert witness in the trials of some famous defendants like Jack Ruby, Sam Sheppard, and Theodore Bundy; I was retained in the malpractice case against the psychiatrist who treated John Hinckley, Jr. Several of these high-profile cases are discussed in detail in the pages that follow. No less revealing, however, are the cases of defendants and plaintiffs whose names are not well known, such as Sterling Spann, an innocent man who spent years on death row whose case I describe later.


      The story of how I became a psychiatrist and a full-time forensic expert is a long one, but I’ll give you the short version here. My experiences as a Holocaust survivor from Poland implanted in me a commitment to the principles of justice. After the war I earned a medical degree from the University of Munich, and I later completed my psychiatric training in America. In 1958, I became an associate director of Detroit Receiving City Hospital Department of Psychiatry, which also served then as the hospital for the Wayne State University Medical School. I joined the faculty of Wayne State University as an assistant professor in the Department of Psychiatry and became clinical professor some years later.


      I testified for the first time as a forensic expert in 1954 on behalf of Alice, a fourteen-year-old schizophrenic girl who was my patient at Elgin State Hospital in Illinois. Alice had drowned a four-year-old child and was charged with first-degree murder. Her homicidal behavior was an act of automatism that bypassed rational reasoning,1 yet Alice was charged with first-degree murder. Her pro bono lawyer had to rely on the testimony of a psychiatric resident whose command of English at that time was rudimentary and who had no courtroom experience.


      I studied the legal and forensic literature and wrote an extensive report in which I argued that this was a case of insanity. My report was admitted into evidence despite the prosecutor’s objections, and to the surprise of all, my testimony led to the rare result of the judge directing the jury to find the defendant legally insane. One by one, other lawyers asked me to testify for their clients. A turning point in my career came when the attorneys defending Jack Ruby requested that I examine their client prior to his retrial for the murder of Lee Harvey Oswald (after Ruby had been sentenced to death following his conviction for Oswald’s murder in March 1964).


      I testified in nearly every state of the Union, from remote regions of Alaska to the courtrooms of Manhattan, including military court in Vietnam. In 1981 I testified in San Francisco in the trial of Rev. Jim Jones’s disciple Larry Layton for killing Representative Leo Ryan in Guyana. By 1980, my travels had become so disruptive that I gave up a successful and rewarding practice in psychoanalytic therapy and became a full-time forensic psychiatrist, though I continued to teach psychiatry.


      I have testified in hundreds of different trials. In addition to criminal trials, I have been called on as an expert witness in countless personal injury lawsuits and legal and medical malpractice cases. I testified on behalf of a professional hockey player whose brain injury, sustained when another player clobbered him with a stick, was the result of a tendency by the team’s management to encourage violence among its players. I also testified on behalf of a University of Michigan football player who charged the university with negligence in allowing him to graduate without the education that might have allowed him to get a job and function in society. I have testified in various federal courts and a number of military courts as well. I was the expert witness in the case of the marine Robert Garwood who was in Vietcong captivity for fourteen years and upon release was charged with being a deserter and collaborator.


      As my time in the courtroom increased, I quickly realized several things that the average citizen may find surprising (I certainly did). For one, I learned that a person who is a suspect in a crime will most likely become a defendant and that once he or she is a defendant the chances of being convicted of a major crime are high; in fact, I found that the bigger the crime, the greater the likelihood that the defendant will be convicted, even if innocent. The implications of this are chilling. Criminal justice scholars often say that the true number of innocent people convicted of crimes is unknown—in fact, unknowable—but a new University of Michigan study challenges that belief in one context, the death penalty. Among defendants sentenced to death in the United States since 1973, at least 2.3 percent of them—and possibly more—were falsely convicted, said University of Michigan law professor Samuel Gross in a study coauthored by Barbara O’Brien, a professor at Michigan State University College of Law.2


      I quickly realized that “innocent until proven guilty” is a legal fiction; the reality is that a defendant is guilty unless proven innocent. Every law student is taught that a presumption of innocence relieves defendants of the need to prove their innocence, but a lawyer who relies on this noble principle is committing legal malpractice. The convergence of many factors makes it likely that a defendant, unless proven innocent, will be convicted. Time and again I have encountered cases where people were found guilty of murder in spite of overwhelming evidence that they were innocent. Many prosecutors tend to be overly zealous in turning suspects into defendants, especially in homicide cases. America is the only country where prosecutors and judges are elected. They live and die by publicity. Prosecutors know little if anything about the psychology of homicide, and they file criminal charges even though the evidence presented by the police is inconclusive. Eyewitness testimony has led to many convictions of innocent people. Quite often there is no malice involved; the eyewitness truly believes he or she has identified the perpetrator. Donald Thompson, an Australian forensic expert, was on a television show in which he discussed the unreliability of eyewitness testimony. In her book on memory Sue Halpern writes, “Not long afterward [Thompson] was summoned to a police precinct, put in a line-up, and identified by a woman as the man who had raped her. Though he had an incontrovertible alibi—he was on national television at the time of the attack and seen by hundreds of thousands of viewers—he was charged with the crime on the basis of her unwavering eye witness testimony.” It was later discovered that during the assault the woman’s television was on and she confused the face of Thompson with that of her rapist.3


      Other injustices are the result not of legal principles and procedures but due to the relative skills of lawyers and expert witnesses. Obviously, some lawyers are smarter, more experienced, more eloquent, and more astute than others. Just as obviously, a defendant’s ability to hire a lawyer with the strongest qualifications depends on his or her ability to pay that lawyer’s fees. Less obviously, but just as significantly, the skills and knowledge of an expert witness will influence the outcome of a trial.


      In this book I detail just how expert testimony can best serve justice. Conversely, I will examine several instances where poor performance by an expert witness resulted in injustice.


      Many students and friends find it hard to believe my contention that innocent people are frequently charged with committing brutal rapes and gruesome murders, that eyewitness identification is unreliable, and that a basic ignorance of the psychology of homicide on the part of police officers, prosecutors, judges, jurors, and attorneys often results in wrongful convictions. But with so many falsely accused defendants now being exonerated because of DNA evidence, fewer people are doubting my claims. I recently entered “declared innocent” on Google and got 7,940,000 hits in less than a second. Obviously this covers the whole world and some of these hits are irrelevant to the issue at hand, but on further scrutiny I found accounts of countless wrongful convictions. When I entered “death row inmate declared innocent” I got 55,100 hits. The number of inmates on death rows across the nation is 3,309.


      As a forensic psychiatrist, I have learned that trials always happen in two places at once—the courtroom and the living rooms of the defendant’s home community—and that while one may be acquitted in a court of law, once accused one is always considered guilty in the court of public opinion. It has therefore become my practice to advise defendants acquitted of a crime, particularly murder, to leave town and change their name. Those who remain in their hometown will often sooner or later be arrested for some other reason, and they will be forever harassed; those who leave gain the possibility of a new life. A Kansas woman, Mrs. H., killed her husband and pled insanity; the insanity defense did not prevail but I succeed in helping her to get a commutation of the sentence after many years of imprisonment. Mrs. H. did not return to her hometown, where she was well known due to the prominence of her husband. She moved, instead, to another state, changed her name, and corresponded with me for thirty years until her death. I was the only person who knew who she was and where she lived. She became quite successful in the counseling profession and led a happy life. She died in her eighties.


      The role of forensic psychiatry is especially significant in cases involving mentally ill defendants, yet experience has shown me that a major cause of injustice in our legal system is the prejudice against and misunderstanding of the insanity defense. The insanity defense still exists in theory, but as a practical matter it rarely succeeds, regardless of merit. Our legal system has been politicized to such an extent that the public, the news media, jurors, and judges tend to perceive the insanity defense as a ploy used by crafty lawyers to protect criminals. I gave up testifying in obvious cases of insanity because it was predictable that no matter how convincing the evidence, no matter how persuasive my testimony, the outcome would be a rejection of the insanity defense.


      The reality is that most people with severe mental illnesses will eventually run afoul of the law if they live outside the protective environment of an institution. This is now the norm: in the past two or three decades, an unholy alliance of social liberals and fiscal conservatives has succeeded to eliminate most state mental hospitals. Even when mentally ill people are believed to have the potential to commit a crime, liberals and libertarians seek to protect them from being held in institutions against their will. With the abolition of the state hospital system, prisons are the default institutions for the care of the mentally ill.


      The following is an example that literally gave me nightmares. One morning in February 2006, my wife came to the bathroom as I was shaving and said, “You must have had a rough night. You had bad dreams. You talked a lot.” Since this was an unusual occurrence, Sandy had made notes of my disjointed words. As soon as she read them back to me, I knew that I’d had nightmares based on a 60 Minutes segment I had seen the night before, a case that reminded me of many similar cases of which I had been a part. This episode depicted the death of a prison inmate named Timothy Souders who, like so many psychotic patients in this country, ended up in prison—and tried to kill himself three times while there. Convicted of resisting arrest and assault (for waving a pocketknife), Souders had been sent to the Southern Michigan Correctional Facility, a large complex of five thousand inmates known as Jackson Prison. There, as a punishment for showering without permission, Souders was taken to an isolation cell and strapped down by his ankles and wrists on a cement slab. After four days on the slab, he died of dehydration. According to a CBS website, if not for the efforts of a federal judge named Richard Alan Enslen, who had started monitoring Jackson Prison in the 1980s, “No one would have been the wiser, but a medical investigator working for Judge Enslen . . . caught wind of Souders’ death.”4


      As part of my work, I have visited countless prisons and grown familiar with the negligence and inhumanity that characterize the incarceration of mentally ill people. Years ago, on a tour of the psychiatric section of the same prison in which Timothy Souders died, I was escorted through the ancient cells of that facility by a psychiatrist in charge of the inmates’ treatment. I learned that my colleague had completed his residency at the famous Menninger Clinic located in Topeka, Kansas. I asked if he was working fulltime at Jackson Prison or whether he also maintained a private practice. “Oh, no,” he said, “I’m an inmate.” It turned out that he was serving time for bank robbery (a crime he claimed his chauffeur had committed). The “nurses” who tended to the mentally ill prisoners were also prisoners; the psychiatric section of the prison was being operated entirely by inmates, with a local psychiatrist serving as an occasional consultant.


      Jack Ruby’s trial is emblematic of the failed collaboration of psychiatry and law and the incompetence of defense lawyers when faced with mental illness. The original lawyer for Ruby’s defense was Melvin Belli, an outstanding civil lawyer, but he had little understanding of forensic psychiatry. Belli rejected the advice of a leading forensic psychiatrist, Dr. Manfred Guttmacher (whose seminal textbook Psychiatry and the Law I consulted repeatedly early in my career and whose lectures I attended whenever I could), in whose opinion Ruby was a chronically depressed man given to explosive rages and impulsive acts. Belli chose to argue that Ruby suffered epilepsy variant and was insane at the time he shot and killed Lee Harvey Oswald. The result was that Ruby was convicted of first-degree murder and sentenced to die.


      Over the years, homicide cases have comprised a large portion of my work, including a number of serial killers, some of whom captured the public’s fascination, such as Theodore “Ted” Bundy. Charged with murdering an unknown number of young women (Bundy confessed to killing at least thirty in the mid-1970s, although he might have killed as many as a hundred, their bodies having been discovered in California, Florida, and Colorado, often with bite marks on their breasts and other signs that they had been raped and tortured before being murdered), Bundy faced the death penalty. His defense lawyers retained me as their expert witness, hoping that I would testify that their client was not guilty by reason of insanity. After interviewing Bundy for three hours, I reached the conclusion that Ted Bundy’s diagnosis was antisocial personality disorder and that he was not mentally ill, which was the prerequisite for asserting the insanity defense. I deal with the Bundy case in more detail in chapter 6.


      The satisfaction I have derived from testifying in homicide cases has come not only from helping to prevent injustice but also from the unique ability of a forensic psychiatrist to help people involved in tragic crimes understand aberrant behavior. In a small Oklahoma town, a woman was charged with first-degree murder for killing her abusive husband; at the trial, I testified about her conflict-ridden life and how years of mistreatment by her husband had traumatized her to such an extent that she entered a state of dissociated rage and shot him. As soon as I got off the witness stand, a man with tears running down his cheeks came up to me, reached for his belt buckle, removed it from his belt, and handed it to me. “This is my favorite possession,” he said. “I want you to have it.” The defendant was his daughter. I was a court-appointed expert, which meant that the family must be indigent, and the father’s belt buckle was all he could give me to show his appreciation. I tried to resist accepting this man’s one treasure, but he insisted. “No matter what happens in the trial, you helped us understand why she did it. Thank you.” (As a result of my testimony, his daughter was convicted of manslaughter and not first-degree murder, as the prosecutor had charged.)


      Of course, not all my experiences have been so inspiring. Some have involved threats on my life. In the 1960s, a series of young female students at the University of Michigan were found murdered, and a man who had been taken into custody for impulsively killing his girlfriend was suspected of being the “Coed Killer” of Ann Arbor. Not only did I testify that, given this young man’s personality, he could not possibly be a serial killer, but I also testified that he had killed his girlfriend in a moment of rage precipitated by her sexual escapades. In my opinion, his was a case of diminished responsibility, and he was found guilty of manslaughter rather than first-degree murder. This verdict outraged some people and led to my receiving a number of death threats. These were neither the first nor the last death threats I received.


      No matter what the prosecution or others threw at me, I have never been shy or timid, especially in the cause of preventing injustice. As the case histories in this book illustrate, whether a trial received a great deal of attention from the media or was carried out in relative obscurity I always provided my expert opinion, even when I knew that my testimony would make me unpopular.


      In this book, I am critical of the incompetence of police investigators, prosecutors, and a number of expert witnesses; I reproach criminal defense lawyers who are inexperienced and decry the judiciary for being biased and politicized; I sympathize with plaintiffs whose lawyers don’t have the financial resources to represent their clients in contests with powerful insurance companies; I rail against appellate courts and legislators who pander to corporations; I expose the myth of frivolous civil lawsuits as propaganda; and I advocate the censure of unethical experts and call attention to the racial biases of white and black jurors that result in injustice.


      Whenever I become downhearted about the incompetence of a defense attorney or the overzealous behavior of a prosecutor or political prejudices of a judge, I remind myself that thirty-five of the founding fathers of this country were lawyers and that judges elevated to appellate courts (including the Supreme Court of the United States) often act in ways that run counter to the political beliefs of the presidents who appointed them, as when President Eisenhower appointed Governor Earl Warren to the Supreme Court, never anticipating that under Warren’s leadership the Court would become a liberal institution, or when President George W. Bush appointed to a federal judgeship John Jones III who, in a strongly worded decision, prohibited the teaching of creationism under the cover of “intelligent design.”


      Although the focus of this book is the process that leads to injustice within our justice system, a positive feeling for the law and lawyers is essential for any forensic expert. In a democracy such as ours, even a single juror has the power over life and death; without giving any reason, such a juror can frustrate the prosecution’s determination to convict an innocent defendant or the efforts by the defense to declare a guilty person innocent. Juries, like anything else created by human beings, are not a perfect instrument, but the jury system has served us well and it is our duty as citizens to make our courts work as well as is humanly possible.


      This book is divided into two parts. In the first, I introduce the origins of injustice in our legal system, and I discuss the main players in the courtroom and explain the rules according to which a trial unfolds. In the second part, which is the majority of the book, I shift my focus from concepts to cases. Throughout both sections, I have tried to strike a balance between the technical aspects of law and psychiatry and their often dramatic real-life antecedents. It is my hope that the reader of this book walks away with a more realistic idea of how the American legal system functions, and how—and why—it sometimes fails.


      Notes


      1. For a recent reference see Automatism, Insanity, and the Psychology of Criminal Responsibility: A Philosophical Inquiry by Robert F. Schopp (Cambridge, UK: Cambridge University Press, 1991).


      2. Personal communication from Dr. Samuel Gross.


      3. Can’t Remember What I Forgot: The Good News from the Front Lines of Memory Research by Sue Halpern (New York: Harmony Books, 2008).


      4. CBS 60 Minutes, February 7, 2009.
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      Absolute Injustice


      “If you are neutral in situations of injustice, you have chosen the side of the oppressor.”


      —Bishop Desmond Tutu


      “Let no one unacquainted with geometry enter here” was the motto on the door to Plato’s Academy. “Let no one unacquainted with injustice enter here” should be the inscription on every law school’s entry doorway. A sense of justice is one of the fundamental features of a society; however, its meaning varies greatly from society to society, and even among individuals in a particular society. We are a country of law, but elected prosecutors and judges determine what the law is. Readers of newspapers encounter, with increasing frequency, cases of individuals convicted of crimes they did not commit. The following is an example of one such person.


      On January 24, 1984, in the city of Detroit, sixteen-year-old Michelle Jackson was raped and strangled while walking to her high school. Ten months later, Eddy Joe Lloyd, a patient at the state-run Detroit Psychiatric Institute, sent a Freedom of Information Request to the Detroit Police Department regarding Jackson’s case. He had been civilly committed to this institution, of which I had been the associate director.


      Detroit police interpreted Lloyd’s curiosity about the case as evidence that he was the perpetrator of the crime. Based on this speculation, the police arrested Lloyd, placed him in jail, and used deception to induce him to “confess” on tape to the rape and murder of Jackson. His confession, the police promised him, would smoke out the real perpetrator. The Innocence Project, an organization that would later bring about the setting aside of Loyd’s conviction, describes the police scheme as follows: “They [the police] fed him details that he could not have known, including the location of the body, the type of jeans the victim was wearing, a description of earrings the victim wore, and other details from the crime scene. Lloyd signed a written confession and gave a tape-recorded statement as well.”1


      The use of deception to gain confessions is widespread in police work. A popular and authoritative textbook, Criminal Interrogation and Confessions by Fred E. Inbau, John E. Reid, Joseph P. Buckley, and Brian C Susane, states:


      In criminal investigations, even the most efficient type, there are many instances where physical clues are entirely absent, and the only approach to possible solution of the crime is the interrogation of the criminal suspect himself, as well as others who may possess significant information. . . . They also frequently require the use of psychological tactics and techniques that could well be classified as “unethical,” if evaluated in terms of ordinary, everyday social behavior. We are opposed, to force, to the use of force, threats of force or promises of leniency. We do approve, however, of psychological tactics and techniques that may involve trickery and deceit; they are not only helpful but frequently indispensable in order to secure incriminating information from the guilty or obtain investigative leads from otherwise uncooperative witnesses or informants.2


      When Lloyd insisted that he was “tricked” to confess as a maneuver to “smoke out the real killer,” no one believed the incredible but true story. Significantly, the police file was (and still is) missing. Even those who support coercive techniques to gain information from suspects, I would hope, would reject the use of trickery.3


      Even Lloyd’s lawyer believed that his client was the perpetrator of this terrible crime. I was contacted by the lawyer, who was considering the insanity defense. He hoped that with a psychiatric plea Lloyd might have a chance to get a lesser verdict than first-degree murder. Lloyd rejected an insanity defense because he was innocent and believed that he would be acquitted once he told his story in the courtroom. He trusted the justice system. This proved to be a mistake.


      At trial, the prosecution played the audiotape of the “confession” to the jury and claimed that Lloyd had killed Jackson in order to get away with rape. The forensic evidence consisted of a nonspecific semen stain on long johns used as a ligature to strangle the victim, a bottle that had been forced into her vagina, and a piece of paper with a semen stain that was stuck to the bottle. The only testing presented at trial consisted of confirming the presence of semen and other biological matter. This evidence proved that a rape took place, but it did not identify the perpetrator. The jury found Lloyd guilty after deliberating just thirty minutes, a speedy verdict of injustice. Lloyd did not testify because his lawyer believed that he was guilty and would tell the incredible story that police tricked him. Judge Leonard Townsend presided over the trial. At the time of Lloyd’s sentencing in 1985, the judge declared on the record, “The sentence that the statute requires is inadequate. The justifiable sentence, I would say, would be termination by extreme constriction and on account of this case; a lot of people who had reservations about capital punishment have been convinced that they should jump over the fence and sign petitions. The sentence the statute requires is inadequate. I cannot impose the sentence that the facts call for in this matter.”4


      The victim of this miscarriage of justice was considerably more thoughtful than the self-righteous judge who used a euphemism for hanging. At the time of his sentencing in 1985, Lloyd said:


      Into each life tears must fall. That means on both sides. MJ [the victim] had a right to live, as we all do . . . she said goodbye . . . and disappeared in the darkness never to be seen again alive. One day later, she was found in a vacant garage. Cold, alone, and lifeless. . . . Eddie Lloyd was focused on as a suspect while he was a mental patient and somewhere along the line he was charged and convicted of the crime, a heinous crime, brutal. What I want to say to the court is that, to the family, MJ, to the city of Detroit, to everybody who was involved with the case, I did not kill MJ. I never killed anybody in my life and I wouldn’t.5


      After all legal appeals failed, Lloyd contacted the Innocence Project, a nonprofit clinic staffed primarily by students at the Benjamin N. Cardozo School of Law at Yeshiva University. The Innocence Project was created by Barry C. Scheck and Peter J. Neufeld in the early 1990s and was designed to help exonerate wrongfully convicted defendants.


      Innocence Project students searched for the physical evidence of the rape of which Lloyd was convicted. Finally, a number of evidence items were found and the Forensic Science Associates (FSA) tested the green bottle that was found at the crime scene (which had been broken) as well as the piece of paper stuck to the bottle. The FSA painstakingly reconstructed the bottle and obtained a profile from the spermatozoa on the mouth of the bottle, as well as the spermatozoa on the piece of paper. The profiles matched each other as well as the sample of spermatozoa on the long johns found at the crime scene. The Michigan State Crime Lab replicated the FSA’s work and got the same results. In addition, the state crime lab obtained a matching DNA profile from the anal slides containing semen taken from the victim’s autopsy. These slides had previously been reported lost. Each profile from the items of evidence matched each other and all of them excluded Eddie Joe Lloyd. The website of the Innocence Project states:


      On Monday, August 26, 2002, Eddie Joe Lloyd was exonerated and released from prison. Several rounds of DNA testing that took place over the last year have proven that Lloyd is innocent of the murder for which he served over 17 years. The Innocence Project at the Cardozo School of Law, the Wayne County Prosecuting Attorney’s Office, and the Detroit Police Department joined in filing a motion to vacate Lloyd’s conviction. Lloyd becomes the 110th person in the United States to be exonerated by post conviction DNA testing.6


      Judge Townsend, who had presided at the 1985 trial in which Lloyd, an innocent, mentally ill man, was convicted of a brutal rape-murder, also presided over the exoneration hearing on August 26, 2002. He did not assume any responsibility for this miscarriage of justice, either on his own behalf or on the part of the criminal justice system. The judge declared, “Even though he [Lloyd] might have lied about what he did, the fault falls on him. The fault lies with no one else.”7 In the eyes of Judge Townsend, Lloyd is no longer guilty of murder, but he remains guilty of lying and the egregious injustice, including seventeen years in prison, is Lloyd’s own fault. Michigan law deprived the judge of the ability to follow through with his desire to impose “termination by extreme constriction,” but in forty states Lloyd would have been sentenced to death.


      Relative Injustice


      “He who knows only his own side of the case knows little of that.”


      —John Stuart Mill, “On Liberty”


      Since the Magna Carta, proportionality has been part of the common-

      law tradition. In popular language, the punishment must fit the crime. However, there is no objective standard of what is considered “fitting.” No matter which type of justice we are dealing with—divine revelation, natural law (human nature), or social contract—human interpretation is necessary. This interpretation varies between cultures, communities, and individuals. Relative injustice happens when the culture, community, or individual metes out punishment that does not proportionally correspond with the crime. The following case is an example of relative injustice.


      In 2002 Arizona state police arrested Morton Berger, a high school teacher, for possession of twenty images depicting acts of child pornography. Prior to his arrest, Berger had never had a single conflict with the law. He was a husband, father, and award-winning teacher. No other live human being was affected by Berger’s actions. A risk assessment conducted by a clinical and forensic psychologist concluded that Berger “posed no risk of repeating his conduct or of acting out toward children.”8 But none of this information mattered. As a result of having the nation’s strictest child pornography laws, the state of Arizona sentenced Berger to 200 years in prison (the trial judge imposed the minimum; the maximum sentence was 340).


      The state court justified its sentence by comparing it to sentences for committing twenty murders or twenty rapes. There is an enormous difference in terms of direct damage to society and to the victims between committing twenty murders or twenty rapes and possessing twenty pictures of child pornography, but the court did not choose to take this into account. Berger filed an appeal, but the Arizona Supreme Court upheld the original ruling and the U.S. Supreme Court refused to intervene.


      We know what Thomas Jefferson would say about this injustice. In a letter to Edmund Pendleton (August 26, 1776) he wrote, “What is just in this sense, then, is what is proportional, and what is unjust is what violates the proportion. Aristotle, wrote in The Nicomachean Ethics 113 (350 B.C.E.) ‘Punishments I know are necessary, and I would provide them, strict and inflexible, but proportioned to the crime.’”9


      Berger, his children, his entire family, and his students are the victims of this injustice. The prestige of the United States worldwide has also suffered as a consequence of this irrational punishment. If we assume that this prisoner will live twenty years, the state of Arizona will spend at least $700,000 to keep a harmless man incarcerated.


      The Judge and Justice


      The Journal of the American Bar Association informs its readers that practicing before a “good judge is a real pleasure,” and “practicing before a bad judge is misery.”10 I have experienced both good and bad judges and agree completely.


      In 1972, I testified in Monroe, Michigan, a small industrial town, before Judge William Weipert. A nineteen-year-old defendant was charged with first-degree murder after killing his father’s girlfriend. The Monroe case was a “bench trial,” meaning that the judge was the fact finder. The lawyer knew that Judge Weipert was devoted to justice. It was my opinion that the defendant was not criminally responsible and he was acquitted by reason of insanity.


      At the conclusion of my testimony, Judge Weipert asked me into his chambers, and we talked for two hours on the relationship between psychiatry and law. Judge Weipert was an erudite and kind man. I looked forward to testifying in Monroe, knowing that he and I would have interesting conversations afterwards. Eighteen years later, in 1990, the defendant wrote me a lengthy letter of gratitude. By that time, he had two children and a steady job. This was in the days when the insanity defense, when well-founded and well-presented, had a chance of prevailing.


      I have also met narrow-minded, even dull-witted judges. One judge excused the jury in the midst of my testimony and interrogated me on my “beliefs.” He cautioned me that if I persisted in the “belief” that, according to a scientific study, 70 to 80 percent of murderers knew their victims before killing them, he would disqualify me from testifying in his courtroom. Apparently, this judge could not distinguish statistics from beliefs.


      Some prejudiced judges interfere with the testimony of an expert by deliberately creating distractions. Once, in a small Michigan town, a lawyer was about to ask the first question of my testimony when the judge addressed the jury: “Which one of you people parked in my spot?” A juror sheepishly raised her hand. “Go and move the car.” We dutifully waited until the juror found a new parking spot and returned. A few minutes later, as I answered my first question, the judged barked at me, “You should answer this question with a yes or a no.”


      I turned to him and said loudly, “I respectfully suggest that you should not yell.” He shouted back that he was not yelling. I replied, “Everyone in this courtroom can hear that you are shouting at me. There is no reason in the world for you to do that.” From that point on, the judge did not interfere with my testimony. However the judge had the last word when he determined that my entire fee in this court-appointed case was $150.00. That barely paid for the mileage from my home to the court and back.


      I recall a federal judge in Providence, Rhode Island, who acted as if he were a feudal lord. I was testifying for the plaintiff in a major malpractice lawsuit. The plaintiff was a brilliant naval intelligence officer who suffered from tardive dyskinesia, a drug-induced incapacitating movement disorder. Thorazine had been unnecessarily prescribed for him. The judge prohibited the plaintiff’s lawyer from inquiring about my qualifications. The lawyer then asked the judge to stipulate to my qualifications.


      “I will do no such thing,” the judge said angrily. “I do not know this man, I do not know this man’s qualifications.”


      “Judge,” I introjected, “I am not a man.”


      “Who are you?” the judge asked.


      “I am a doctor and a professor of psychiatry,” I said.


      My purpose was to expose the judge’s bias against the plaintiff and his expert. The lawyer then proceeded to ask questions about the case, but the judge tolerated only yes-or-no answers. I later learned that the judge and the defense lawyer were friends. The stringent evidentiary restrictions enforced during the direct examination were absent during the cross-examination. I succeeded in putting most of the significant details on the record during the cross-examination. The case was settled for a million dollars before the jury started its deliberation. My cross-examination benefited the plaintiff.


      I recall with pleasure a trial that took place in Boston with U.S. District Court Judge Joseph Tauro presiding. A much-decorated Vietnam helicopter pilot and a few of his buddies took a one-week sailing course, bought a Gulf Star 50 sailboat, and sailed to Morocco to buy hashish. When they arrived in the port of Boston, customs agents welcomed them with an arrest warrant. The essence of my testimony was that risk-taking had become a defensive psychic mechanism that helped them to cope with posttraumatic stress disorder.


      During my cross-examination, I questioned the Gulf Star 50 sailboat’s suitability for crossing the Atlantic. The prosecutor objected, stating that I was not qualified as an expert on sailboats. I pointed out that I had more than twenty years’ sailing experience at that point. The judge ruled in the prosecutor’s favor and instructed the jury to disregard my comment about the Gulf Star sailboat as irrelevant.


      At the recess, Judge Tauro asked me to approach the bench. Everyone assumed that I would be chastised for my forceful behavior vis-à-vis the prosecutor. Instead, Judge Tauro commented, “Doctor, you have sailed for 20 years. I have sailed for 40. I don’t know about your psychiatric opinions, but I fully agree with you that the Gulf Star 50 was not a good choice for crossing the Atlantic.”


      Years later, I attended a party in a beautiful Traverse City home overlooking Lake Michigan. To my surprise, one of the guests was the lead man in the Morocco sailing adventure. Had this man been sentenced to a prolonged imprisonment, he might have come out of prison a seasoned criminal. Instead, he was a successful businessman. This is one case where assisting the court in understanding the motivation and personality of the perpetrators resulted in a lenient verdict, including a short prison term that did not destroy the men involved.


      Electing judges is a unique American tradition, going back to colonial times. In a common-law system, judges exercise enormous influence. Some elected judges are ill-suited for this responsibility. Some judges are better politicians than they are jurists. For many of them these positions are only a first step to higher elected offices. A great deal of injustice is the consequence of this trend.


      People who vote for American judges and prosecutors are rarely making informed choices. As a practical matter, most judges are “elected” by special interest groups who financially support their campaigns. A recent New York Times editorial entitled “Honest Justice” stated in part,


      The right to a fair hearing before an impartial judge, untainted by money or special interests, is at the heart of the nation’s justice system and the rule of law. That right is more secure following a 5-to-4 ruling on Monday by the United States Supreme Court. The case involved some egregious ethical myopia on the part of Justice Brent Benjamin of the West Virginia Supreme Court. Justice Benjamin, who is now the state’s chief justice, twice cast the deciding vote to throw out a $50 million verdict against Massey Energy, one of the country’s biggest coal companies. He sat in judgment on the case even though Massey’s chief executive, Don Blankenship, spent an extraordinary $3 million to help Justice Benjamin get elected to the state’s top court. . . . “Not every campaign contribution by a litigant or attorney creates a probability of bias that requires a judge’s recusal, but this is an exceptional case,” wrote Justice Anthony Kennedy in the majority opinion, which was joined by Justices John Paul Stevens, David Souter, Ruth Bader Ginsburg and Stephen Breyer.11


      If a citizen offers an official money in an attempt to influence a legal decision, that is considered bribery. Both the citizen and the official are likely to be charged with a crime. It is, however, perfectly legal to contribute to the electoral campaigns of prosecutors and judges. This system for selecting judges and prosecutors and the huge costs of elections result in legalized corruption. The ultimate consequence of this is that many people are elected to judicial positions as a result of their fame and finances, rather than their relevant skills or judicial temperament.


      The American Bar Association defines the term judicial temperament as “compassion, decisiveness, open-mindedness, sensitivity, courtesy, patience, freedom from bias and commitment to equal justice.”12 Judge Warfield Moore of the Detroit criminal court known as Recorders Court would not meet these criteria, but he was repeatedly elected. In 1993, I was the sole defense expert witness in the first-degree murder trial of Harry Ransom. The defense was diminished capacity in an impulsive homicide. As I waited to take the stand, Judge Moore asked if there was anything either lawyer wanted to take up with the court. At this point, Demetria Brue, an assistant prosecuting attorney, embarked upon a lengthy denunciation of me. She wanted a motion in limine prohibiting me from using unprofessional language, such as saying that the defendant “went bananas.”13 She was not claiming that I ever used such language; she was just citing a case that prohibited such language. Judge Moore declared on the record that in a previous trial before him, I had used the term “irrelevant.” Judge Moore admonished me not to use such language and not to think of myself as a lawyer and judge rolled into one. I did not know that “irrelevant” was limited in its usage to lawyers and judges.


      “I know Dr. Tanay is hired a lot by the defense,” said Judge Moore. “In fact, he was in court yesterday working for the defense.” Working for the defense evidently diminished my credibility in the eyes of this jurist. Prosecutor Brue made a number of derogatory comments about “hired witnesses”—despite the fact that the rebuttal witnesses were employees of the State Center of Forensic Psychiatry, which testifies almost exclusively for prosecution. Throughout the proceedings Judge Moore’s behavior was unfavorable to the defense. He responded to prosecutor Brue’s request to disqualify me with a left-handed compliment. “Dr. Tanay is world famous,” he said. “He does not need to give testimony just to please whoever hired him. If he did, he would be prostituting himself.”


      The courtroom audience could hear all these comments; more significantly, the jurors were in a nearby room that was not soundproofed and no doubt heard these denunciations of an expert who had not yet taken the witness stand. The prosecutor then argued that the diminished-capacity defense requires an opinion that the person is mentally ill “as defined in the statute.” She claimed that I was laughing about her legal argument while sitting in the audience. My disagreement may have shown in my face, but her claim that I was laughing was absolutely untrue. I was seated in the back row of the large courtroom full of spectators; she could barely see me. Nevertheless, the judge went into a lengthy comment about how one should not laugh because that shows lack of respect and “we all should be respectful of others regardless of our religion, whether we are Jews or blacks.” He then mentioned a newspaper headline that spoke of Israelis and Arabs reaching some understanding, implying that if Arabs and Israelis can get along, Jews and blacks should—an obvious reference to my being a Jew and implying racial bias in relation to the African American prosecutor.


      When I finally took the witness stand, prosecutor Brue interrupted my direct testimony every few minutes. She jumped up, screamed, and threw her hands in the air, and the judge tolerated her outrageous behavior. When I asked her to lower her voice, the judge intervened: “She only has a naturally high-pitched voice.” I said that she was obviously screaming at me. “You are in Detroit, Doctor,” the judge said, implying that I did not appreciate cultural differences between blacks and whites. This was one of the many innuendos the judge and the prosecutor made to a black jury sitting in judgment of a white defendant and his white expert witness.


      Throughout the trial Judge Moore sided with the prosecution. When at one point I referred to Ransom’s mental state, Brue interrupted me in mid-sentence, screaming that there was no reference in my report to brain damage. Evidently, for her “mental state” was synonymous with “brain damage.” The judge picked up from there and went on discussing brain damage at length. He eventually ruled that because I did not say in my report that the defendant suffered from a brain disease, the experts for the prosecution could now sit in the courtroom so that they could listen to my testimony and properly address this issue on rebuttal.


      I later discovered that Dr. Robert Mogy, a psychologist from the State Center of Forensic Psychiatry, and his colleague had been listening to my testimony from their adjoining room, even though the judge ruled that experts were to be sequestered. They were not visible in the courtroom, but they were able to hear every word spoken. Thus, the prosecution had circumvented sequestration of witnesses.


      During my testimony, the prosecutor argued that diminished capacity required compliance with the statutory definition of mental illness—which was legally incorrect. The opposite was the case. Judge Moore added the requirement that the defendant should be unable to adhere to the law or to appreciate the wrongfulness of his conduct. He made these comments in the presence of the jury. Thus, the judge ruled that a defendant had to be declared insane by the defense expert in order to allow the expert to testify that a defendant acted under diminished capacity. This was not even remotely in keeping with the law as it existed at the time. The very essence of the diminished capacity defense was that there was no insanity claimed.


      Since I did not testify that Ransom suffered from mental disease, the judge ruled that my testimony was to be stricken. The prosecutor was shouting that the jury should treat me as if I had never entered the courtroom. At this point, the judge and the prosecutor were talking over each other. Ransom was convicted of two counts of first-degree murder and two counts of felony-firearms.


      My most memorable moment in Judge Moore’s courtroom had nothing to do with the trial. It came when Prosecutor Brue argued that I should be disqualified from being an expert. Judge Moore said, “I cannot do that. He is an old-timer.”


      “You have it right, Judge,” I said. “I will be sixty-five years old tomorrow.”


      After I took the witness chair next day, Judge Moore said to the jury and the courtroom audience, “Ladies and gentlemen, today is Dr. Tanay’s birthday. Let’s sing ‘Happy Birthday.’”


      Everyone joined the judge in singing “Happy Birthday.” Woody Allen could not improve upon this episode. This, however, was not a comedy but a trial that resulted in a first-degree murder conviction of a man who committed manslaughter. It was not a happy birthday for me, and it certainly was not a happy day for the defendant, who became a victim of relative injustice.


      The Prosecutor and Justice


      The prevention of injustice is a responsibility entrusted to prosecutors and judges. However, far too often in the United States, the decision of whether to prosecute is dominated by political considerations.


      Rudolph W. Giuliani became the U.S. Attorney for New York in 1983. He said years later, “If you had offered me one job in government, I would not have said mayor, I would not have said president, I would have said prosecutor. . . . It’s really an ideal job for an idealistic man; you never have to do the wrong thing.”14 Contrary to Giuliani’s claim, however, prosecutors quite often do many wrong things. Michael Powell wrote in the New York Times:


      There was, however, another side to the young prosecutor, a moralistic and carnivorously ambitious man who desired public office. Mr. Giuliani, who was 38 when he became United States Attorney in 1983, threatened his targets with long prison sentences, and he infuriated judges with leaks of grand jury testimony to the press. His agents handcuffed Wall Street arbitrageurs before prosecutors investigated them. Apology was weakness; skeptics were “jerks.”


      Like a medieval crusader, he rarely flinched at hard tactics in pursuit of exalted goals. . . . Mr. Giuliani married aggressiveness to moral absolutes, reflecting his steeping, he said, in the Catholic catechism.15


      To me, Giuliani is the prototypical American prosecutor: dogmatic, fanatical, and often a promoter of injustice under the auspices of justice. If you embrace the principle that the end justifies the means, then Giuliani is your man.


      The so-called Duke Lacrosse Team Rape Case demonstrated how publicity and money consume elected prosecutors in the United States. Duke University’s lacrosse team came to national attention after a Durham go-go dancer claimed that she was raped at a March 2006 team party. Three team members were charged with rape. Prosecutor Michael B. Nifong needed the black vote to be elected and arranged for the three young white men from the lacrosse team to be arrested on the Duke campus in front of television cameras. The lacrosse team’s season was cancelled and the coach was forced to resign. When this story first became public, I was giving a series of lectures in Sarasota, Florida. I commented that this sounded like the prosecutorial publicity stunts that I have encountered so many times in my forensic practice. Most of my audience did not share my skepticism.


      It was no surprise to me when the December 24, 2006, issue of the New York Times reported that Brian W. Meehan, director of a private laboratory that performed DNA testing, informed Nifong that “none of the DNA material [gathered from the crime scene] was from the three players or any of their teammates.”16 The summary report that Meehan made available to the defense did not include this critical fact. The Times reported that on the witness stand, “A defense lawyer asked Mr. Meehan if the decision to omit the test results was ‘an intentional limitation’ arrived at between him and Mr. Nifong.’ Meehan replied, ‘Yes.’”17 Thus, the prosecutor induced the expert witness to introduce false testimony as evidence.


      Finally, a headline in the New York Times on April 12, 2007, proclaimed, “All Charges Dropped in Duke Case.” Durham County District Attorney Mike Nifong was subsequently disbarred for breaking more than two dozen rules of professional conduct in his handling of the case. The players’ families spent millions of dollars on legal bills in their sons’ defense, but even after acquittal, the defendants will labor under the presumption of guilt and the legacy of their negative publicity for the rest of their lives. One of the wrongfully accused members of the Duke lacrosse team astutely observed that his being accused of rape will probably be part of his obituary.


      American prosecutors are among the most powerful of public officials. “With a stroke of my pen, I can make your lives disappear,” Reed Walters, a district attorney, reportedly told high school students in Jena, Louisiana, after an incident of racial antagonism.18 Since every prosecutor has that power, the personality of some prosecutors must be considered to determine whether he or she is acting in a way that best serves justice. One classic example of the vindictive prosecutor is Nancy Grace, formerly of Court TV and now host of a CNN show described by the network as “television’s only justice themed interview/debate show, designed for those interested in the justice stories of the day.”19


      Nancy Grace originally wanted to be an English teacher and a mother, but her fiancé was murdered during a robbery. This tragedy motivated her to enter law school, and she became an avenging prosecutor in Atlanta. Her ruthless demeanor appealed to many Court TV viewers. Some describe her as an advocate of mob justice; she saw herself as a voice for victims. In an interview with Psychology Today, she describes her transformation.


      Q: When did you start to feel comfortable as an avenger?


      A: It took years. Seven years after Keith’s murder, I was walking into the courthouse, and I knew at that moment that I could do something—something that could make it better. The first time I stood before a jury, I felt like a bird that had been let out of a cage to fly. [Note that she does not object to being described as an avenger.]


      Q: What else changed?


      A: I grew up in a world where in the distance, the chimes in the Methodist church would ring us home at 6 o’clock from riding our bikes. It was like: God will take care of you. There are times I still think I should have a family and live in Colorado, as Keith and I were going to do. Sometimes I’m getting ready to be on [CNN] Headline News, and I think: I could be somewhere whipping up dinner, or taking kids to soccer practice. That would really be wonderful. But that is not the way it turned out. . . .


      Q: Your public image is tough, even mean. Is that who you are?


      A: I see myself as trying to protect innocent people from those who are more powerful, more cunning, more evil. You win a battle by raising your sword and your shield. I don’t care about politics. I think I’m extremely tolerant, except when it comes to violent crime. When it comes to that—what’s there to be tolerant of? [Ms. Grace was on a personal vendetta that should have disqualified her for a professional position.]20


      USA Today reported on June 26, 2003, about a study by the Center for Public Integrity on prosecutorial misconduct.21 Steve Weinberg headed a team that spent three years researching 11,458 appellate court decisions in all 2,341 state prosecutor jurisdictions in the country (the team did not examine federal prosecutors’ conduct). In the cases the team studied, judges cited 223 prosecutors for two or more instances of misconduct. Two prosecutors were disbarred for mishandling cases. In another USA Today article, Weinberg says, “Prosecutors are the last sacred cow. They are unaccountable. Who is the boss of the prosecutor? You could say the voters, but in most jurisdictions, most voters can’t name the prosecutor.”22


      Overzealous prosecutors are often guilty of willful omission of the facts that contradict the indictment. The Innocence Project, which uses DNA testing to determine the validity of verdicts for convicted felons, has found that thirty-four of the first seventy defendants it had helped to exonerate had been subject to prosecutorial misconduct. Peter Neufeld, cofounder of the Innocence Project, says that DNA testing has provided a window through which prosecutors’ conduct can be examined closely. “But I assure you, it hasn’t just happened in these cases.”23


      Criminology and sociology professor Richard Moran of Mount Holyoke College conducted a study of 124 exonerations of death-row inmates from 1973 to 2007. In a New York Times op-ed piece, he writes that “80, or about two-thirds, of their so-called wrongful convictions resulted not from good-faith mistakes or errors but from intentional, willful, malicious prosecutions by criminal justice personnel.” (There were four cases in which a determination could not be made one way or another.) Moran also addresses “relative injustice”: “In the interest of fairness, it is important to note that those who are exonerated are not necessarily innocent of the crimes that sent them to death row. They have simply had their death sentences set aside because of errors that led to convictions, usually involving the intentional violation of their constitutional right to a fair and impartial trial. Very seldom does the court go the next step and actually declare them innocent.” 24


      A New York Times headline on October 22, 2008, states “Prosecutor Misconduct, at a Cost of $3.5 Million.” The article describes a prisoner named Shih-Wei Su who spent thirteen years in prison for a conviction for attempted murder based upon barefaced lies “tolerated” by the prosecutor’s office. He was sent to prison at the age of seventeen; at the age of thirty his conviction was vacated and the prosecutor’s office “sent my legal aid lawyer to tell me that they would nail me to the wall unless I made a deal.” The prosecutor demanded that he plead guilty, after which he would walk out free. When he refused he was put in Riker’s Prison and kept there for another ninety days. The New York Times points out that there has been a pattern in practice at the Queen’s District Attorney’s office when the prosecutors commit misconduct. “In 80 convictions from Queen’s that were overturned between 1989 and 2003 by Appeals Court for prosecutorial misconduct, Mr. Rudin said, Senior officials took no disciplinary action.” Mr. Su, who is a financial consultant, filed a complaint against the prosecutor who handled the case, Linda Rosero. “The grievance committee decided that Ms. Rosero did not know the details of the deal with Mr. Shih-Wei Su and said she had been ‘naive, inexperienced and possibly stupid.’”


      The extent of the punishment was a written admonition to Ms. Rosero. Mr. Su wrote to the committee, “With all due respect, the message that this committee is sending out is loud and clear: don’t worry about using false evidence; you’ll only get an admonition if you are stupid enough to admit it.”25


      Electoral politics should not dominate professional conduct. We do not elect our physicians or engineers, so why should we elect our prosecutors?
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      Since Roman times, we have called on expert witnesses to assist judges and jurors in dealing with issues that go beyond common understanding. Let me use the involuntary hospitalization of the mentally ill—which requires a court’s civil commitment—as an example of how law, public opinion, and science interact.


      Until the 1970s, civil commitment of the mentally ill was considered a humanitarian approach. Psychiatry and the public considered state hospitals to be the best way to manage chronic psychotic illness. In the 1950s and the 1960s, I worked in state hospitals and observed the beneficial function of these institutions in the care of the mentally ill. However, in the 1970s, idealistic civil rights lawyers declared the civil commitment system a deprivation of liberty. With the support of fiscal conservatives, who considered state hospitals a form of socialized medicine, these civil rights advocates virtually eliminated this time-tested system for the care of the mentally ill.


      Today, most psychotic Americans are either homeless or live with relatives who are often unable to provide the medical care that they need. Due to managed care restrictions, even those with health insurance often have their hospital stays limited to days or weeks. As a practical matter, long-term hospital care of the grossly psychotic has been abolished in the United States. To initiate civil commitment proceedings in most states, one has to prove not only severe psychosis but also an overt act that makes the person dangerous. Many such “overt acts” violate criminal law, and therefore psychotics quite often end up in jails instead of being committed to institutions for the mentally ill. Our “correctional institutions” hold thousands of psychotics.


      After the Virginia Tech tragedy of 2007, in which a psychotic student named Seung-Hui Cho killed thirty-two of his fellow students and professors, I wrote an editorial in the Journal of the American Academy of Psychiatry and the Law on the “pseudo-liberation” of the mentally ill from state hospitals into the streets.1 Most commentary today neglects the social issue of the criminalization of mental illness. Our jails have become the default institutions for the care of psychotics. The criminal justice system intervenes after a crime has been committed, as it should, but in the past provisions for the care of the psychotics were preventive in nature. Those who showed psychotic illness were committed, without the requirement of an actual dangerous act.


      Since as yet there are no means of primary prevention of schizophrenia, our only possibility of treatment involves reducing the suffering that this illness inflicts upon the patients, their families, and the society. Let us take as an example the above-mentioned case of the psychotic Virginia Tech student. We know that Cho was driven to become a “mass murderer” by his psychosis. He told us as much when he stated in his second video sent to NBC the day of the tragedy, “Do you think I want to do this? Do you think I ever dreamed of dying like this in a million years? I didn’t want to do this.” Cho’s cry for help, demonstrated by bizarre behavior and writings both during this tragedy and for years before, went unheeded. Thirty-two people paid with their lives for the failure of our society to respond.


      The euphemism “mental health system” bespeaks the reluctance of our society to recognize that there are thousands of citizens suffering from the incurable illness called schizophrenia. The needs of people whose problems are treatable by psychotherapy and medication are different from the needs of those who suffer from a lifelong psychosis that, in most cases, is schizophrenia. In the 1960s a myth that schizophrenics are not dangerous was popularized. In my fifty years of forensic psychiatric practice, I have encountered countless homicides committed by schizophrenics whose behavioral pleas for help produced Band-Aid-type responses of a few days’ hospitalization.


      The reality is that many schizophrenics’ delusional ideas include homicidal impulses, which, depending on the setting, may result in a homicide. When I worked in state hospitals, I had many homicidal patients who were potentially dangerous, but in the institutional setting were unlikely to act upon their urges. The same individual in the community, by contrast, may implement his delusions. In the recent past, it has been quite common for schizophrenics who kill someone to be treated as if they were not afflicted by psychosis and charged with capital murder, which leads to a sentence of death or life in prison. Our prison system is ill-suited for long-term care of psychotics; the mentally ill are often abused and the other prisoners suffer from exposure to disturbed inmates.


      This brings us back to Cho. For a few years prior to this tragedy, Cho showed symptoms of severe psychosis, most likely schizophrenia. In all of the discussions about Cho’s “mental health,” only counseling was considered. His brief hospital stay presumably was voluntary, since it did not appear on his gun-purchase screening. His case represents yet another consequence of the failure of psychiatry, the government, and the law to meaningfully interact with each other. We will now discuss the role of the forensic expert in this interaction.


      The Forensic Expert


      An expert witness is anyone who has greater knowledge about the subject at issue than the average juror. An expert has acquired this knowledge by virtue of training, education, or experience. From the perspective of the law, the function of an expert witness in the courtroom is to assist the jury to deal with technical aspects of the case at hand.2 A forensic expert is at first an advisor to the retaining lawyer or agency. The next step is the collection of data that may support or negate the claim made by the lawyer. Once the expert has reached an opinion that is supportive of the position of the lawyer and takes the witness stand, the expert’s function is to inform and persuade the legal decision makers.


      A professional takes the witness stand by choice, and he or she should have testimonial skills. Being knowledgeable in a field of science that is relevant to the lawsuit at hand is not sufficient. A lawyer’s choice of an expert determines the fate of his client. The British diplomat Harold Nicholson said, “The first essential is to know what one wishes to say, the second is to decide to whom one wishes to say it.”3 It is equally important to decide who should say it. A forensic expert is a professional who combines knowledge of a specific field of science with a familiarity with the law and the skill of testimony. The world’s greatest expert on a given subject is of little value to the moving party if he or she is unable to function effectively in the courtroom setting. Thus, a plaintiff claiming damages by producing a treating doctor of high competence as his or her primary expert witness is not likely to prevail. The same is true for a defendant who claims the insanity defense and produces as his expert witness an outstanding psychiatrist who has never been in the courtroom. Insurance companies and prosecutors rarely make such erroneous choices of experts.


      Unlike the material witness, a professional who testifies did not just “happen to observe a relevant fact” and is not compelled to give testimony. An expert is retained to interpret data available to both sides. The expert witness is a proponent of an opinion that he or she has reached after a great deal of work before entering the courtroom. When I testify that a defendant is not criminally responsible, I am giving my opinion, which is a counterclaim to the prosecutor’s argument that the defendant was of sound mind and perpetrated the homicide with premeditation. The prosecutor has presented evidence to justify his claim. I have also presented in my testimony evidence that justifies my opinion.


      The opposite of opinion testimony is not a falsehood but another opinion. The divergence of appellate judges’ opinions is rarely the result of bias or corruption. Opinions are not “the truth” in a dogmatic sense. David Hume (1711-1776), the Scottish philosopher, recognized that when he said, “It may further be said, that, though men be much governed by interest; yet even interest itself, and all human affairs are entirely governed by opinion.”4


      The diagnostic function of the expert cannot be separated from the expert’s role as a forensic consultant on strategy. For example, I was once the expert for the defense in a civil case of a police inspector who had severely beaten a car-wash attendant. The officer suspected that the attendant stole his gun and walkie-talkie and was trying to beat a confession out of the man. It turned out that the policeman had misplaced both items in his car. The injured plaintiff claimed posttraumatic stress disorder and chronic organic brain syndrome as a result of the beating. When I examined the plaintiff, it was obvious to me that he was mentally retarded and not a victim of traumatic brain injury. On my advice, an investigator traveled to the plaintiff’s hometown in Alabama, where he was known to be mentally retarded. We had a great deal of evidence to back my diagnosis. The jury was offended by the plaintiff’s lawyers’ exaggerated claims and awarded the plaintiff no damages. I was distressed by the extent of “our victory,” as the plaintiff was entitled to some compensation for the psychic trauma caused by the beating. I often tell lawyers that a plaintiff loses by exaggeration, but the defense loses by denying obvious responsibility. In this case, the jury punished the plaintiff for excessive claims.


      An expert’s consultative role presumes that the lawyer has contacted the expert witness shortly after he has been retained. Unfortunately, many lawyers postpone contacting an expert. Here is an example of a lawyer’s failure to contact an expert in a timely manner.


      A young woman in Texas was about to be married to a young man from Michigan. There was conflict about the degree of religious commitment of the bride. The bridegroom terminated the engagment and the young woman committed suicide. Her father, a distinguished scientist, became profoundly depressed. He blamed the young man’s father, a Michigan physician, for causing the breakup. The bereaved father made death threats against the groom’s father for an extensive period of time, resulting in felony charges. Shortly before the trial, the lawyer representing the defendant came to see me seeking my testimony on behalf of his client. In my opinion, the case was indefensible. The lengthy written and recorded death threats by the defendant left no doubt in my mind that a guilty verdict would result. Almost inadvertently, I discovered that the prosecutor had offered the defendant the choice to plead guilty to a misdemeanor. I advised the lawyer in very strong terms that he would be committing malpractice if he exposed his client to the risk of being found guilty of a felony. When my opinion was communicated to the defendant, he agreed to plead guilty to a misdemeanor.


      Testimony does not take place in a vacuum; it is given in the context of adversary proceedings. “In US, Expert Witnesses are Partisan,” proclaimed a New York Times headline on August 12, 2008. Judge Denver D. Dillard in Johnson County, Iowa, had to decide whether an Iowa man was competent to stand trial. Judge Dillard was troubled that the opinions of the two psychologists consulted in the case were “polar opposites.” The expert for the defendant testified that Timothy M. Wilkins was mentally retarded; he had an IQ of 58, and therefore could not understand the proceedings. The expert for the prosecution testified that Wilkins’s verbal IQ was 88—above the cut-off for mental retardation—and therefore was competent to stand trial. Judge Dillard concluded that the experts were biased “in favor of the parties who employed them” and that they had “given predictable testimony.” In his opinion, the judge wrote that the “two sides had cancelled each other out.” Nevertheless, Judge Dillard found Wilkins not competent to stand trial, a decision that the appellate court reversed. Was the trial judge biased? Were the appellate judges less than impartial? They gave their opinions, just like the experts who expressed their considered judgment on the issue of competence. If judges can disagree on matters of law, why should we expect experts to be unanimous? Whether Wilkins was able to understand the proceeding depends upon the interpretation of the legal criteria. The notion of a single impartial expert witness is an illusion.


      Let us imagine a more concrete situation than the ability to stand trial. Assume that there is a controversy about the collapse of a bridge. The plaintiff claims that faulty bridge construction led to the disaster. The defense argues that poor maintenance was the reason for the collapse of the bridge. An impartial expert would give an opinion that favors one side or the other. In that case, the expert would not be giving expert testimony, but making an adjudication: he or she would not be an expert witness but an arbitrator. Every expert witness is asked: “What is your opinion?” The expert responds: “It is my opinion that. . . .” The use of the possessive adjective my identifies that the opinion is subjective; to speak of an objective opinion is contradictory.


      One has to distinguish between the merits of the testimony of a given expert, the persuasiveness of the presentation, and the impact of the personality of the witness. (I describe later how a meritorious case supported by the world’s leading scientists was lost because the experts were “courtroom virgins.”) The expert’s testimony is not the only variable that determines the outcome of a case. This fact does not diminish the significance of expert testimony, which, in some cases, is critical to the result.


      A forensic chemist can focus on the concrete data in his testimony; his function is to report findings. A forensic psychiatric expert, in contrast, deals with a defendant’s state of mind. The torment of Andrea Yates, a psychotic mother driven by delusions to drown her five children, cannot and should not be told without compassion. Effectiveness in the courtroom requires reliance upon reason and emotion. Juries do not render verdicts based upon logic or law alone. A forensic expert who has agreed to evaluate a case and has an opinion based upon data favorable to one party in a dispute has taken sides. He or she is a witness for or against the plaintiff. Neither ethics nor a sense of fairness demand that the expert witness walk down the middle in a legal dispute. On the contrary, it is the expert’s contractual agreement that upon taking the witness stand, he or she will effectively testify in support of one side. In some disputes there is no other side from a scientific perspective. It would be unethical for a physician to testify that asbestos inhalation in a workplace or exposure to second-hand cigarette smoke of a bartender is harmless.


      A forensic expert would be self-destructive if he or she interpreted the data in order to arrive at a tailor-made opinion to help the lawyer who has retained him. This would not be partisanship—it would be deception. Unethical professionals would be ill-advised to go into forensic work, as it is much easier to be unethical outside the scrutiny of adversary proceedings. Success in forensic work depends upon rigorous adherence to ethical standards.


      The most challenging and productive contribution of an expert is to advise a lawyer that he has no case. In the 1960s, I was consulted by Joseph Louisell, who was Michigan’s foremost criminal lawyer. The client, whom I will call Mr. Jones, had killed his wife. Louisell expected that I would testify in support of the insanity defense and filed an insanity notice. However, the insanity defense was not likely to prevail, and if it failed Jones would be found guilty of first-degree murder and sentenced to life in prison without the possibility of parole. Louisell’s goal was to gain the best possible result for his client. After hearing the details of the case, I convinced him that, based upon my experience, a diminished-capacity defense was more promising. Louisell accepted my advice and withdrew the insanity defense. The result was a manslaughter verdict instead of first-degree murder. Under the circumstances, it was a victory for the defense and justice.


      When a lawyer comes to see me before he or she has filed a lawsuit, I know that we will have an effective collaboration. This lawyer recognizes the importance of an experienced forensic expert. However, when the lawyer comes to see me after filing a lawsuit and is locked into a strategy—despite having no idea of the scientific realities of the case—I know that he has not understood the value of an experienced forensic expert. Some lawyers view the expert in the pre-trial phase not as a consultant but as a prospective mouthpiece. The maxim, “A man who is his own lawyer has a fool for a client” is just as true for a lawyer who sees himself as his own expert. It is essential for lawyers to recognize that a professional who is knowledgeable in a given science is not necessarily a forensic expert. Forensic experts have scientific knowledge and courtroom experience.


      Because forensic experts are involved in many cases, they acquire a sense of litigation strategy and can be valuable consultants for lawyers. A lawyer’s competence is honed by deep involvement in a relatively small number of cases, but a forensic expert’s skills are sharpened by countless courtroom appearances. I once asked my friend Jack Chambers, one of the most active and successful trial lawyers in Michigan, with whom I have worked on many cases, how he could remember every case on which we had collaborated. “That’s simple,” he said. “I never tried more than four cases a year and you worked on more than that in a month.” A surgeon is defined by his ability to operate. An expert witness is defined by his ability to testify.


      Lawyers file and argue lawsuits but do not give testimony. Most lawyers know little about testimonial skills and most perform poorly on the witness stand. I have observed outstanding lawyers do a poor job testifying. This is not surprising; we gain proficiency by practice. Acquisition of a skill is dependent upon neuroplasticity, which is a slow process. Long intervals between performances lead to a return to the “baseline.” An attorney’s scrutiny of an expert should focus upon the expert’s capacity to function in the courtroom.


      I enter the courtroom with the anticipation of contributing to a good cause. Most of the time, I leave the courtroom feeling that I have done my part. I have never testified in a case in which I doubted the merit of my position. I am aware, of course, that others may dispute my statement. The guilt or innocence of a defendant in a criminal or civil case is, after all, usually a matter of opinion. There is always some merit on both sides in a case that proceeded to trial; most of the time it is the interpretation of the facts that gives rise to differences of opinions. For instance, the defendant may have committed homicide, but the issue may be whether it was first-degree murder or manslaughter.


      An attorney’s failure to seek advice from a psychiatrist or qualified psychologist can be a violation of a defendant’s Sixth Amendment right to effective assistance of counsel. This certainly applies to all homicide cases.5 In a murder trial, the judge and jury need to understand the psychology of homicide, which requires the testimony of an expert. In this country, psychological testimony is admissible only when the defense of insanity is asserted. In most European countries every homicide perpetrator must undergo psychiatric examination.


      The Trial


      In a trial both sides believe that the controversy should be resolved in their favor. It is rare for lawyers to argue cases purely for symbolic reasons without the hope of a victory. The primary vehicle of persuasion in the courtroom is testimony, which is an exchange of messages in an interactive manner. Testimony has intellectual content and the feelings that come with it. Emotions, facial expressions, body movements, are all part of the rich human communication system. Whoever tries to limit communication to the spoken or written word is giving up millions of years of evolutionary contributions to human communication. Dr. Paul MacLean, a research scientist at the National Institute of Mental Health, has stressed that our brain is the result of neuro-evolutionary changes, which have created a triune brain with three distinct brains: the reptilian brain, the limbic brain, and the neocortical brain.6


      Testimony is an exchange that involves a number of participants. The testifier and the interrogator are the central figures. However, the opposing attorney participates through legal objections. The judge participates through rulings and other interventions. The whole process is governed by complex conventions, which are well known to the legal participants and are a mystery to most witnesses. This asymmetry of knowledge of the rules of the game and skills produce at times paradoxical results. A classic example is depicted in an excellent book called A Civil Action by Jonathan Harr,7 which details a case in which the world’s greatest geologist offered valid, accurate testimony, but a skillful cross-examination made him appear to be poorly informed and less than forthright.


      Like surgeons, trial lawyers and forensic expert witnesses must acquire the skills of their profession through practice. For some strange reason if a forensic expert testifies often, he risks being held in disdain by lawyers who think of him as a “hired gun”— someone who plies his testimony for personal gain. Some lawyers prefer to hire experts who are “courtroom virgins.” It has been my experience, in and out of the courtroom, that virginity is overrated.


      In his most recent book, Outliers: The Story of Success, best-selling author Malcolm Gladwell explores research that shows that one needs 10,000 hours of deliberate practice to be an expert. Gladwell goes on to show that this applies not just to classical musicians, the group studied in the research he cites, but also to many other fields. Gladwell uses such diverse examples as the classical composer Mozart, chess grandmaster Bobby Fischer, the Beatles, and programmer Bill Gates.8


      Plaintiffs in civil litigation are often represented by inexperienced trial lawyers with limited financial resources; they are usually unable to pursue lengthy lawsuits. On the other side are insurance companies, which are represented by experienced lawyers with unlimited resources. Jones v. Smith is usually Jones v. Insurance Corpration, although the jury is forbidden to know that. It is the law that if the word “insurance” passes anyone’s lips, a mistrial is declared, supposedly to protect defendants from jurors’ propensity to award outrageous amounts of money to plaintiffs with insurance companies to back them up. To make matters worse, the insurance industry’s propaganda machine has created the myth that most civil lawsuits are frivolous, prejudicing the jury against the plaintiff from the start. The plaintiff in a civil case and the defendant in a criminal case are at a great disadvantage. Competent legal representation, a fair-minded judge, and robust expert testimony are essential to ensure some level of fairness.


      Still, when the plaintiffs in civil lawsuits are treated unjustly, they lose only their compensation. When innocent defendants in criminal cases are convicted, they give up years of their lives in prison or, in some cases, they give up their very lives. For every innocent person convicted of a crime, the police investigator and the prosecutor are guilty of pursuing a charge that wasn’t true, whether through malice or incompetence, yet few investigators or prosecutors are ever punished.


      For every innocent person convicted of a crime, a guilty person goes free and is likely to commit a crime again. I testified in the case of Dr. Sam Sheppard (the television show and movie The Fugitive were loosely based on this case), who in 1954 was convicted of murdering his wife while the actual killer, Richard Eberling, was free to go on killing women for more than a decade. Similarly, Sterling Spann, a young African American resident of Clover, South Carolina, was convicted of the rape, torture, and murder of an elderly woman—a crime that was later proved to have been committed by a man named Johnny Hullett who had a well-established history of sadism. I will discuss the Spann-Hullet case in greater detail in a later chapter.


      The Scope of Expert Testimony


      In civil and criminal cases the testimony of witnesses is limited to observation, knowledge, and recollection. Opinion testimony is divided into two categories, lay opinion and expert opinion. The scope of opinion testimony of a lay witness is very limited. An expert witness or professional witness has, as the result of education, training, skill, or experience, knowledge in a particular subject beyond that of the average person. American courts are concerned that experts will have too much influence upon the jury. Therefore, court rules prevent experts from “usurping the province of the jury.” In real life, the expert’s testimonial skills play a critical role in the degree of influence the expert will have upon the jury. In a courtroom a Nobel prizewinner in physics may be less persuasive than a high school teacher. Many an eminent scientist subjected to a forceful cross-examination was perceived by the jury to be contradictory and even foolish.


      According to the Federal Rules of Evidence, experts may base their testimony on a variety of sources: “The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.”9


      The expert and the direct examiner have to keep a sharp eye on the opposing lawyers and the judge who may disturb the testimony by verbal and nonverbal means. I once testified in Detroit’s Recorders Court on behalf of a defendant who was charged with first-degree murder of his wife. During my testimony, the judge was making a variety of gestures of disbelief. I turned to him and said, “Your Honor, if you have comments to make about my testimony, please put it in words and not in your body language.” The judge excused the jury and chastised me for making this comment. I said to him, “Your Honor, I respectfully submit that everyone in this courtroom saw you making gestures of disbelief.” The jury was returned and the judge no longer acted in this manner.


      When a qualified expert gives opinions that are well-justified by the reasons provided, the expert is difficult to cross-examine. In these situations lawyers often resort to accusing the expert of being biased and a hired gun. These attacks are not likely to be of much value unless the expert is indeed biased, corrupt, or inexperienced. Courtroom-shy experts can be made to appear biased and corrupt even though they are competent and ethical. An effective expert witness rebuts every false accusation. Some biased judges try to prevent this by saying, “Doctor, you will have the chance to respond in detail on redirect by your lawyer.” I often respond, “He is not my lawyer and I believe that I am entitled to explain why this statement is false.” The judge frequently declares sternly, “My ruling stands,” but the jury usually gets my message. It is foolish to antagonize a judge, but it is even more harmful to submit to an arbitrary or biased decision without protest.


      An Effective Expert Witness


      “Truth is what stands the test of experience.”


      —Albert Einstein


      The American justice system is adversarial in nature, in contrast to the European system, which is inquisitorial. The decision makers in the inquisitorial system are experienced judges who have the power to assume investigative roles. In the adversarial system, the decision makers are the jury. Unlike inquisitorial judges, jury members are passive recipients of testimony. A jury is easier to manipulate than a panel of professional judges; therefore the relative skills of the participants play a more significant role in the American system.


      All professionals are involved in a “community of practice.” In medicine we call it clinical experience. I share Jean Lave and Etienne Wenger’s view that learning as it normally occurs is a function of the practice, context, and culture in which it occurs.10 Coaching and practice are the two common ways to become more skilled in an activity. This applies as much to playing tennis as to testifying in court. It is therefore astonishing that expert witnesses avoid these time-tested approaches. Only once in my whole career have I been retained by a law firm to coach a Colorado psychiatrist who was about to testify in a murder trial. The psychiatrist had never been in court, and the defense lawyer wanted me to advise the expert witness on the art of testimony.


      The testimony of an expert is not a solo performance; it takes place as an interaction with lawyers. The expert’s ability to function in this type of setting plays a major role in the outcome. The adversaries who have completely different objectives elicit the expert’s testimony. However, direct and cross-examination are a unit. The true measure of an expert’s effectiveness is the persuasiveness of his direct testimony and his ability to withstand a cross-examination. Effective testimony consists of valid and persuasive answers to appropriate questions asked by the direct examiner. An effective answer conveys a great deal of information and is emotionally gratifying to the fact finders.


      The persuasive process is interactive; it is a relationship between the persuader and the audience. Through the mechanism of emotional identification, suffering is communicated to the jury by the witness. Most forensic experts are knowledgeable in their respective fields, but their ability to present their findings in the courtroom is understandably often inadequate. I say “understandably” because there is virtually no body of knowledge on the subject of giving testimony. Karl Popper, a philosopher of science, said that we are not students of subject matter but students of problems. If an expert has no trial experience, his or her ability to understand the problem is limited. Experts and lawyers make the erroneous assumption that the technical knowledge determines the value of the expert in a given case. I argue that a scientist without trial experience is not a forensic expert.


      Scholarship without persuasiveness is a virtue in a research laboratory, but a flaw in the classroom and the courtroom. Good direct testimony frequently crumbles on cross-examination. Every witness is, or should be, committed to the truth of his testimony. However, no competent expert witness should be disinterested in (and therefore impartial to) the outcome. If I testify that Mr. Jones should be found legally insane instead of being found guilty of first-degree murder, I hope that the judge and jury will accept my opinion. If Mr. Jones is convicted, I will feel that the justice system failed and wonder whether my testimony was not sufficiently persuasive. The testifying expert’s claim of impartiality is futile, counterproductive, and, above all, unnecessary. It is ethical to support one side in a controversy, if one is truthful and believes to be on the side of justice.


      Persuasion is achieved by joining the forces of reason and emotion. To appreciate the significance of emotions in the litigation process, lawyers and experts need to ask themselves what kind of feeling the jury will have when they render a verdict in favor of or against this defendant. Will the jury feel proud of having found the defendant guilty or have a sense of shame for having imposed life in prison or a death sentence? Will they be pleased that they provided compensation for an injured plaintiff or will they feel gratified that they recognized a false claim?


      For me, taking the witness stand is a magical experience. My usual distractibility gives way to concentration and synergy with the direct examiner. On cross-examination, I concentrate completely on the cross-examiner and try to put myself in his shoes. I testified in South Carolina before a trial judge who had to decide whether a new trial should be granted to a young black man who had spent half of his life on death row after having been wrongfully convicted of a sadistic sexual murder. I testified that he could not have been a sadistic sexual killer. The courtroom, which was in rural South Carolina, was full. On the right, the courtroom audience consisted of African Americans, primarily members of the church where the defendant’s mother was an active member. On the left, the audience was mostly white members of the law-enforcement community and their supporters, who believed that the defendant was guilty.


      At the end of my testimony, an elderly black man surrounded by a group of people approached me. “Doctor,” he said in a booming voice, “you were almost as good as a preacher.”


      “Are you a preacher?” I asked.


      “You better believe I am,” he said.


      The preacher was referring to my willingness to become emotional on the stand. He identified with my testimony. And while the trial judge did not agree that my opinions constituted “new evidence” that justified a new trial, the South Carolina Supreme Court found my testimony on behalf of the young man persuasive and reversed his conviction.


      In Tulsa, Oklahoma, a mother abandoned by her husband carefully planned her suicide and the killing of her two small children. Mrs. Smith (not her real name) purchased a gun and took instructions on how to use it. She cancelled her mail delivery and took a vacation from her job as a nurse. Smith put her two children to sleep, laid down beside them, and shot them. She then placed the gun to the left of her sternum—the perfect location to hit the heart—and fired. She lay in a coma in her bed next to her two dead children for a week. A policeman who entered that bedroom never worked again after the shock of being exposed to this scene.


      Smith lived and was charged with two counts of first-degree murder. The elected prosecutor cross-examined me. The defense was insanity. At one point the cross-examiner said, “Doctor, you said she committed suicide, but she is sitting here and looking at you.” To this I replied in a slow but emotional voice, “A woman who killed her two children is dead.” Suddenly there was complete silence in the courtroom and no more questions. The intense emotions of the case were crystalized in this single sentence. The jury returned an insanity verdict, the first one in anybody’s memory in Tulsa. For years, I received a Christmas card from Smith and her mother.


      If the expert’s opinion does not support the view of the retaining lawyer, this does not mean that his or her work was not useful to the lawyer. The late Charles Simkins, a nationally known personal-injuries lawyer, repeatedly and publicly said that he found it useful when I advised him that some of the cases he referred to me were without merit. “It saved me from wasting time and money,” he said.


      An outstanding trial lawyer is a formidable opponent. I was the expert witness for plaintiffs whose four-year-old boy was electrocuted by a wire improperly repaired by a Detroit Edison Company electrical worker. The plaintiffs were represented by Michigan’s most effective plaintiff’s lawyers. Albert Miller, the defense lawyer, began his opening statement by saying something along the lines of, “We are guilty. Our negligence is responsible for the death of this beautiful child. The only question is, how much money should the parents receive, since no one can bring back their beloved youngster?” The jury found the electric company guilty—and returned a paltry $40,000 award. I called Miller, congratulating him on the outstanding outcome he had achieved for his client. Miller, on various occasions while giving speeches about trial technique, has said, “The plaintiff’s expert, Dr. Tanay, congratulated me; however, my client was unhappy that I lost the case.” The reality was that the plaintiff’s lawyers were the losers, since the $40,000 did not cover the expenses associated with the case. Miller’s unconventional strategy produced an excellent result for

      the insurance company, and he was admired by members of his law firm.


      What were the feelings of the parents of the dead child? Miller’s arguments must have made them feel like money-hungry parents who were trying to enrich themselves by the death of their child. It is true that money could not have replaced the child, but it would have provided for treatment that both of these people desperately needed. They were also entitled to some compensation for the suffering they endured. The negligence of the electrical company was not punished. In the final analysis, this was a miscarriage of justice that would have produced widespread outrage if it had happened in a criminal case.


      Most lawyers who come to my office “know in advance” what my opinion should be and how I should deliver it in the courtroom. Thus, my first task is to convert the lawyer from being my teacher into being my student. My next task is to reach an understanding with a lawyer as to what our goal is, that is, what will be considered a good result. When I testify in support of an insanity defense I hope to gain a lesser verdict than the first-degree murder sentence the prosecutor is seeking.


      Often, my mentoring role becomes as significant for the case as my testimony. Some lawyers have been more receptive to my advice than others. Charles Simkins, the nationally known trial lawyer whom I have already mentioned, gave me a book, The Sailing Doctor, with this inscription: “December 4, 1992, Dr. Tanay: It is only fitting and proper that I should give you, the man who has guided my career, and navigated me so generously, this little book on sailing. I thank God daily for your presence in my life, I am very mindful of the fact that any success I may have achieved would not be possible without the benefit of having been under your protective wing. May God bless you. Always, most respectfully, Charles Simkins.” The regard that Simkins had for me contributed to my effectiveness in testifying in his many cases. Somehow his respect for me was conveyed to the jury, who attached more weight to my testimony. The opposite occurs on cross-examination. The opposing lawyer often shows his contempt, and that, in turn, is communicated to the jury. That is one reason why I do not silently accept abuse, be it explicit or implicit, from a cross-examiner.


      The Trial Lawyer and the Expert


      “A jury consists of 12 persons chosen to decide who has the better lawyer.”


      —Attributed to Robert Frost


      A litigant looking for a trial lawyer who lets his fingers do the walking, as the Yellow Pages advertisement suggests, may end up with the equivalent of Clarence Darrow—or he may find a lawyer who has never tried a case before. A defendant or a plaintiff will not necessarily win because his lawyer is effective, but they are likely to lose, regardless of the merit of the case, if the lawyer is inexperienced.


      The lawyer is the captain of the ship; the crew consists of a client, witnesses, and the lawyer’s staff. The success of the voyage is the lawyer’s responsibility, but not his sole achievement. A professional, whether a lawyer or expert witness, is judged not by intentions, but by performance. The word performance in this context is distasteful to many. A friend who is a forensic pathologist speaks of “performing an autopsy,” but took umbrage when I complimented him on good performance in the courtroom. “I just told the truth,” he said. The impact of an expert witness is based upon his or her entire image—personality, style of testimony, and ability to stand firm under attack. It takes a secure, assertive personality, along with courtroom experience, to cope effectively with a cross-examination.


      A great deal of advice that lawyers get is based upon social science research, which, while valid statistically, is of little value when dealing with individuals. Statistics are useless when one deals with a population of one. There is a growing group of professionals known as “trial consultants”—professionals whom lawyers rely upon to help select juries and devise trial strategies. Trial consultants engage in witness preparation, but they do not qualify as expert witnesses themselves. They give advice on how to testify but they rarely, if ever, have given testimony. Most trial consultants are psychologists who rely on social psychology data to advise lawyers on trial strategy and tactics. An experienced forensic expert can be a good source of trial strategy advice in a specific case.


      Most lawyers make assumptions about the biases of jurors. A plaintiff’s lawyer may tell me, “The gray-haired juror in the first row is a conservative Republican; he will be against us,” while a civil defense lawyer will say, “The juror to your right in the first row is a liberal Democrat; I couldn’t get rid of him.” These generalizations, even though possibly valid statistically, have little value when applied to one person.


      Barry Waldman, one of the most effective trial lawyers I have ever known, went to great effort to get rid of a certain juror because she fell into a statistical category suggesting that she would be a bad juror for the plaintiff. She remained on the jury and became the foreperson. After the jury returned a large verdict in our favor, the woman asked Waldman, “Why were you so against me? I was on your side from the beginning.”


      My friend John Chambers, who is an outstanding trial lawyer, has a questionable rule that teachers make bad jurors. Some lawyers believe that Jews make good jurors for plaintiffs. These generalizations, like all generalizations, may be true in a large number of cases. A physician who treats an individual patient based upon epidemiological data rather than clinical reality may be committing malpractice; this is true also for trial lawyers.


      Many lawyers have limited courtroom experience. A well-known attorney, Paula Young, writes on her website: “For nearly twenty years, I described myself as a litigator, but harbored an unspoken insecurity that I could not call myself a trial lawyer. ‘Huh?’ you say. Let me explain. For over ten years, I served as general counsel to the receiver of the then-largest property and casualty insurance insolvency in U.S. history. During that time, I successfully ‘litigated’ nearly $60 million in claims against re-insurers, but actually participated in one trial involving those claims.”11 Young’s situation is not unique. On numerous occasions, I have worked with lawyers whose courtroom experience was nonexistent. When I was on the faculty of Wayne State University Law School, most of the law professors there had no courtroom experience. At faculty meetings I was the “authority” on what happens in the courtroom.


      Truly effective trial lawyers specialize in specific areas of litigation, such as criminal law, personal injury, or bankruptcy. Such lawyers are rare. Just as a medical general practitioner would never attempt cardiac surgery, a commercial lawyer should never attempt to represent a client charged with first-degree murder.


      In fifty years of forensic practice, I have testified in hundreds of insanity defense cases; only a few of the lawyers I worked with had handled more than one insanity case before they came to see me. Most did so for the first time.


      Of course, there are exceptions to every rule. John Hinckley’s father was a well-to-do business executive who made an effort to get the best possible legal representation for his schizophrenic son, who had attempted to kill President Reagan. He contacted his business lawyer in Colorado, who recommended Vincent J. Fuller, the lawyer’s classmate from law school. Fuller had experience with white-collar crime but was not a criminal lawyer. Nevertheless, Fuller successfully presented the insanity defense on behalf of his client. He retained Dr. William Carpenter, an expert on schizophrenia who had the ability to be persuasive as an expert witness.


      There are people who have unique talents.


      The trial lawyer and the expert form a team. There has to be synergy between them. The team’s effectiveness depends on the competence and experience of both team members. A lawyer gets the expert he deserves, and the expert deserves the lawyer he has agreed to work with.


      The order of witnesses is critical to the outcome of a trial. The most persuasive witness should be presented first. By “persuasiveness” I mean not only the ability to present an opinion effectively on direct examination, but also the ability to defend it on cross-examination. Each witness is a point and counter-point, providing an opportunity to present both sides of the case. A witness for the plaintiff gives the defense an opening to present their views. A good witness for the plaintiff supports the plaintiff’s position and gives little opportunity for the defense to present their version.


      At the end of direct examination, lawyers often say, “Your witness.” Listen to the words! Skillful lawyers can turn inexperienced witnesses for the opposing side to their advantage. I recall a case of medical malpractice tried in Ann Arbor that appeared to be an open-and-shut case for the plaintiff. I persuaded the lawyers that I should be the first witness. I arrived early, assuming that I would be the first to take the witness chair. Instead, the lawyers insisted on putting the defendant doctor first, in order to ask a “few foundation questions that would take five minutes.” Two hours later, the five-minute witness finally got off the stand. The defense lawyer took the opportunity to enable the doctor to tell his side of the story. The plaintiff forfeited his advantage of going first and lost the case. I cannot emphasize strongly enough that the order of witnesses should be determined by their ability to withstand cross-examination. In many cases, I have accomplished a great deal more on cross-examination than on the direct examination. Only a foolhardy lawyer assumes that his or her opponent’s case has no merit. The real issue is the balance of merit between the two sides. Because of the bias against plaintiffs in civil cases, the plaintiff must have considerably more merit than the defendant to win. Conversely, a defendant in a criminal case must have a preponderance of merit to prevail. A criminal defendant is guilty unless proven innocent.


      Perfectionism is a flaw in a trial lawyer, since virtually every element of a trial is imperfect. Rarely does everything go as it should. People who claim that “failure is not an option” are incapable of imagining that they may be wrong. Failure may not be an option, but it is an ever-present possibility. Firmness in pursuit of strategy and fluidity of tactics are the hallmarks of effective lawyering. A good trial lawyer constantly changes trial tactics to advance his strategy. A witness who once seemed crucial is omitted; the order of witnesses is changed; a five-minute witness is examined for an hour, or vice versa. Each witness has a purpose that may change as the case unfolds.


      Attributes that serve a nonlitigating lawyer may become liabilities in the ever-changing battlefield of a trial. The deliberateness and erudition of a lawyer adept at writing appellate briefs may be of little help in a trial, where he must have the ability to think on his feet. A trial lawyer is a strategist and a tactician.


      Some lawyers are unduly concerned with contradictions in the expert’s testimony; scientific opinions are often ambiguous. Scientific “truths” have limited shelf life. This fact does not stop me from having a strong belief in the validity of a scientific theory. The essence of scientific knowledge is generalization: whatever is irrelevant is omitted. The separation of relevant and irrelevant observations and inferences is necessary to any scientific formulation. Often, when I mention that something is not relevant, the opposing lawyer objects that relevance is for the judge to determine and is not the subject of expert testimony.12 For some strange reason, some lawyers assume that the law has a proprietary claim on the concept of relevance.


      The U.S. Supreme Court determined in 1993 that judges should decide what scientific testimony is relevant to a case (Daubert v. Merrell Dow Pharmaceuticals, Inc). The Daubert standard does not refer to relevancy in the legal sense but relevancy to the explanation of a scientific concept. This approach diminishes the effectiveness of scientific testimony, as a judge determines not only what the law is but what is science. The Daubert court established criteria for judges to screen “purportedly scientific evidence.” The four Daubert criteria for evaluating the admissibility of expert testimony are:


      1. whether the methods upon which the testimony is based are centered upon a testable hypothesis;


      2. the known or potential rate of error associated with the method;


      3. whether the method has been subject to peer review;


      4. whether the method is generally accepted in the relevant scientific community.


      The Daubert ruling further states “The trial judge should consider the meanings of ‘scientific’ and ‘knowledge.’ The admissibility of expert testimony is determined by the requirement that to be admissible, ‘[t]he subject of an expert’s testimony must be “scientific . . . knowledge,”’ because it is ‘the requirement that an expert’s testimony pertain to “scientific knowledge’” that ‘establishes a standard of evidentiary reliability.’ Furthermore, ‘in order to qualify as “scientific knowledge,” an inference or assertion must be derived by the scientific method.’”


      That Daubert decision controls the admissibility of expert testimony in the federal courts. The decision has also been adopted by thirty-one states; thirteen states continue to rely upon the Frye decision, which established that in order to qualify as expert testimony a witness’s opinions must be consistent with generally accepted theory in the given field.


      The Image of Forensic Experts


      The public views lawyers and forensic experts with suspicion unless they do the “right thing”—namely, prosecute criminals and defend clients against “frivolous lawsuits.” Plaintiff lawyer-bashing is highly popular, as is attacking the experts who work with them.


      In 1969, a group of forensic psychiatrists gathered at a Philadelphia hotel for the purpose of creating a new organization dedicated to forensic psychiatry. I suggested the name “American Academy of Forensic Psychiatry” or the “American Association of Forensic Psychiatry.” My proposal was defeated. Participants objected to the term “forensic” because it implied courtroom testimony. The new organization was called the American Academy of Psychiatry and the Law (AAPL). The prevailing sentiment was that the euphemism “Psychiatry and the Law” stressed the relationship between law and psychiatry and avoided the stigma that comes with a courtroom battle of the experts.


      In 1972 I published a paper entitled “Forensic Psychiatry in the Legal Defense of Murder.” In this article, I wrote, “The contemporary ideal forensic psychiatrist is a man who writes extensively on the subject of law and psychiatry, but avoids tarnishing his image by entering the courtroom. The recently organized American Academy of Psychiatry and the Law took as one of its basic tenets avoidance of any involvement with courtroom testimony.”13


      Dr. Robert Sadoff, president of AAPL at that time, wrote me a letter chiding me for this comment. He said that the reluctance to be identified with courtroom testimony was not a basic tenet of the Academy. However, Dr. Jonas Rappeport, AAPL’s founder, spoke of psychiatry as “the be-legaled” profession. In the early days of AAPL, Rappeport was critical of me for being too involved with the law: he called me, disparagingly, “almost a lawyer.” I had begun teaching in law school in 1959.


      During the 1989 AAPL convention, I entered an elevator wearing my American Academy of Psychiatry and Law convention badge. Two young women were already in the elevator, and one of them asked, “What is the American Academy for Psychiatry and the Law?” I answered, “A national association of forensic psychiatrists.” The other woman asked “Why don’t they call it that?” “That’s a good question,” I said as the two women exited the elevator.


      At the 1996 annual meeting of the AAPL, I served with about ten others on the Committee on the Private Practice of Forensic Psychiatry. At the end of an animated discussion on issues relating to forensic psychiatry, the chairman asked how much time each of us devoted to the practice of forensic psychiatry. To my amazement, a colleague who was well trained in forensic psychiatry volunteered, “About five percent.” I must have uttered some sound of surprise because she turned to me and asked, “What do you find so surprising about it?” My response was, “Your training and talents are obviously underutilized.” I was even more surprised by her next comment: “I do not want to do forensic psychiatry more than five percent of the time.” She said this with pride. No physician would call himself a cardiologist if his practice of cardiology was limited to 5 percent of his time. A psychiatrist who only occasionally sees a child in his or her practice would not consider himself or herself a child psychiatrist. The AAPL membership is what sociologists Avishai Margalit and Joseph Raz call an “encompassing group,” meaning that membership is a matter of belonging rather than of achievement. One need not demonstrate competence in order to be accepted as a full member.”14 There is little space devoted in the AAPL meetings or publications to the skill of testimony.


      The Expert’s Report


      Once the expert has collected all of the relevant data, he should write a report for the referring attorney. Before beginning work on the case, the expert should have secured from the referring attorney a written communication instructing him as to which issues he ought to address. I insist upon such a document, anticipating that if I testify at some point, I may be asked what my assignment was.


      The expert’s report has many uses. First, it summarizes the expert’s work in reaching his opinion. Second, it may serve as an outline for the lawyer’s direct examination if the expert testifies. Further, many jurisdictions require exchange of expert reports between the two sides. A report may induce settlement of the case, as has happened repeatedly in my experience.


      If the plaintiff suffers from an illness, the relationship between the event under dispute and the patient’s condition is addressed in the report. The event could be causative, aggravating, or neither. The degree of functional impairment, if any, and its relationship to the event under dispute should also be described. Prognosis and therapeutic recommendations have to be formulated because the award for damages takes into consideration future medical expenses. Pain and suffering experienced by the patient should be addressed.


      Some lawyers insist that the expert should not provide a report; they are concerned that the report might contain information adverse to their claim. Other lawyers say that they do not want to provide the opposite attorney with ammunition for cross-examination. As a public document, the report will, sooner or later, become known to all concerned, so it is a double-edged sword. Only a naive expert and an inexperienced lawyer expect the report to be useful to one side only. Most reports contain some information that may be useful to the other side.


      I recall a Boston attorney asking me not to issue a report in order to avoid a lengthy cross-examination. I wrote to him stating that I like lengthy cross-examinations, whereupon he asked me how I would explain my service in the German military during World War II. As a Holocaust survivor from Poland, I found this question amusing, so I asked in my letter why he thought that I served in the German military during World War II. He wrote back stating that my service in the German army was self-evident: I graduated in 1951 from medical school in Munich, Germany. A few weeks later he discovered his error and apologized for his erroneous inference.


      Testimony and Emotion


      Everybody knows that emotions play a critical role in human decision-making. Yet before I take the witness stand, some lawyers plead with me to avoid showing emotion, even when the facts are heart-wrenching. They ask me to take the cross-examiner’s insults with forbearance and pretend not to be offended. I tell them that I am not an actor and that my pretense would be transparent and result in my losing credibility with the jury.


      The unemotional approach has one problem: it is not persuasive. Experts’ testimony should be free of undignified, excessive displays of feelings, but it should be real and authentic. To be persuasive, one has to combine knowledge, reason, and passion. Testimony is a communicative art. The words used by experts and lawyers during testimony activate emotions. The words murder and homicide may be listed in the dictionary as synonyms; in real life, they may mean the difference between life and a death sentence. The word murder is a condemnatory judgment; homicide is a description of an event.


      In a persuasive interaction, there are message givers and message receivers. The message itself consists of the informational content and emotional impact. If we visualize the personality as consisting of id, ego, and superego, then the question arises as to which part of the personality the message should be addressed to. Ideally, the message should be perceived at all three levels of the mental apparatus. In everyday language, that means that the message should be perceived on the gut level, be acceptable to reason, and stir up the conscience of the message receiver. All else being equal, the persuasive success of a communicator will be determined by the selection of the audience. Playing Mozart to an audience receptive only to rock-and-roll music will not lead to positive audience response. The problem is that, under average litigation circumstances, we have no way of determining the composition of the jury.


      I believe that anybody, including an expert witness, can and should show feelings when it is appropriate. I base this view upon my extensive courtroom experience and the authority of Charles Darwin, who had shown in 1872 the adaptive value of emotions. Darwin described how the expressive movements of the face and body are “in themselves of much importance to our welfare. The movements of expression give vividness and energy to our spoken words. They reveal the thoughts and intentions of others more truly than do words, which may be falsified.”15


      William James, the American philosopher and psychologist who was trained as a medical doctor, believed that only through feeling is it possible “to perceive how events happen, and how work is actually done.”16 We are keenly aware that emotions may cause conflicts, but we should remember that emotions may resolve conflicts as well.


      Clarence Darrow relied on emotions and reason to achieve victory in his cases. When Darrow finished his closing argument, more often than not the jury was in tears. The importance of the emotions in decision-making has been studied by many, including Dr. Paul MacLean, a senior research scientist at the National Institute of Mental Health, who in 1952 published his first paper on the “visceral brain” and coined the term “limbic system.” The limbic brain is the source of emotional response and should not be ignored as a player in the decision-making process.


      The neuroscientist António Damásio showed that people who are emotionally deprived have difficulty making rational decisions. He writes in the introduction to Descartes’s Error: Emotion, Reason, and the Human Brain,


      Although I cannot tell for certain what sparked my interest in the neural underpinnings of reason, I do know when I became convinced that the traditional views on the nature of rationality could not be correct. I had been advised early in life that sound decisions came from a cool head. . . . I had grown up accustomed to thinking that the mechanisms of reason existed in a separate province of the mind, where emotion should not be allowed to intrude, and when I thought of the brain behind that mind, I envisioned separate neural systems for reason and emotion.


      Damasio goes on to explain his clinical work with individuals who contradicted the traditional view of the cool-headed reasonable person. He learned that despite having perfect logic, they made awful decisions. He wrote of one such person: “But now I had before my eyes the coolest, least emotional, most intelligent human being one might imagine, and yet his practical reasoning was so impaired that it produced, in the wanderings of daily life, a succession of mistakes, a perpetual violation of what would be considered socially appropriate and personally advantageous.” 17


      In his best-selling book Blink: The Power of Thinking without Thinking, Malcolm Gladwell extols the role of intuition in our day-to-day lives—a lesson I learned as a teenager trying to survive the Holocaust (it has served me well in the courtroom, too). In his book, Gladwell brought attention to the work of Gerd Gigerenzer, a German social psychologist who directed Munich’s famed Max Planck Institute for Psychological Research and who wrote a book called Gut Feelings: The Intelligence of the Unconscious (the German title, Bauchentscheidungen, literally translates as “decisions from the belly”).18


      Knowledge of the power of emotions plays a large part in my insistence on tape-recording or videotaping all of my interviews. I know that the patient’s words and demeanor are much more persuasive to a jury than I could ever be. One of the oldest and most valuable diagnostic tools in medicine is a good history. The patient-litigant tells the story in his or her own words. In my reports I include verbatim some portions of the interview. The patient is doing the talking instead of me. “I was hit by the truck,” is different than, “The truck collided with the car of Mrs. Jones.” What needs to be told to the jury is the experience as endured by the patient. I cannot tell the story if I have never heard it or it has faded in my memory. Before I testify I listen to the recording, which makes an interview that took place two years ago come alive.


      The biggest obstacle to a lawyer’s success in the courtroom is excess aggressiveness; the biggest obstacle to an expert witness’s persuasiveness is timidity. An example of poor expert witness performance is described in the book A Civil Action by Jonathon Harr.19 He describes an actual trial that hinged on the effectiveness of the expert witness testimony.


      In Woburn, Massachusetts, several young children developed leukemia because the drinking water was polluted with industrial waste. Two of the nation’s largest corporations were accused of causing these children’s deaths. Jan Schlitchmann, the plaintiff’s lawyer, spared no effort in preparing his experts. Geologist John Dobrinski was the first expert witness. Schlitchmann, an outstanding trial lawyer, spent days preparing Dobrinski for his testimony. Harr says in his book that Schlitchmann called Dobrinski “a courtroom virgin.” Schlitchmann established that Dobrinski was outstanding in his field and had done excellent work on the scientific aspects of the case, but Dobrinski was an ineffective witness. Schlitchmann had to instruct him what to do with his hands, which way to look, how to sit, and so on.


      Schlitchmann anticipated that Dobrinski’s direct examination would take three days, but Drobinski remained on the stand for three weeks. Schlitchmann was satisfied with Dobrinski’s testimony because he “never once raised his voice or betrayed any irritation” when he was cross-examined by defense lawyer Jerome Facher, who accused Dobrinski of being a perjurer, being incompetent, and so on. Although none of these accusations was true, the failure of the witness to challenge the cross-examiner created a false image.


      The next defense witness was Professor George Pinder, a man of outstanding reputation and the chairman of the Department of Geology at Princeton. In cross-examination, Facher abused Pinder. Consistent with conventional wisdom, Pinder was considered a good witness because he replied calmly to all insults. He was cross-examined in minute detail based upon thousands of pages of depositions that had been gathered over five days. Harr reports,


      By the fourth day of Facher’s cross-examination, Pinder had lost his appetite and developed insomnia. He felt the burden of the case—the Woburn families, all the other experts, Schlitchmann and his partners and their financial investment—entirely on his shoulders. At night he would lie awake in his bed at the Ritz Carlton thinking about Facher and plotting escapes from Facher’s traps. He felt lucky if he got four hours’ sleep. He called home to Princeton every evening and talked to his wife. “You can’t imagine the pressure,” he told her. “There is no relief from it. I never had anyone try to discredit me as a human being, which is what Facher is trying to do.”20


      A skillful lawyer dealing with an honest, well-prepared witness who gives meritorious, justified testimony can still create the appearance of deception and incompetence unless the expert witness is skilled in the art of testimony from either experience or talent. In the words of Schlitchmann’s associate Conway, “George Pinder is the guru, the world’s greatest geology expert. He knows more about the aquifer than anyone else in the world.” But Conway also said of Pinder’s time on the stand, “There is nothing worse than watching your witness being raped. It is awful to sit there and not being able to do anything.” Paradoxically, Schlitchmann took pride in the fact that Dobrinski was a “courtroom virgin,” even as this made him the ideal target of the so-called courtroom “rape.”21


      Schlitchmann had made the common mistake of getting the world’s greatest experts on the subject instead of getting a person with adequate knowledge and ability to present that knowledge in the courtroom. Schlitchmann, devastated by the debacle of the cross-examination of his star witness, spent hours preparing Pinder for redirect. This was another mistake. In Harr’s words, “Schlitchmann felt he could make Pinder shine again on redirect.”22


      In reality, these efforts were quite obviously counterproductive because they made the expert more anxious and deprived him of sleep. Lawyers often try to artificially mold the witness instead of learning what the witness is really like and using the witness’s existing assets to the best advantage. It borders on grandiosity for a lawyer to believe that he can transform a meek person into an assertive, self-assured witness, so why spend hours trying to do so? After all the preparations, Schlitchmann asked Pinder just before he took the witness stand, “Are you feeling okay?”


      “I was feeling fine until I started talking with you,” muttered Pinder. Harr comments, “Pinder did not do fine that day.” Harr writes that at the end of a devastating re-cross-examination, “As the day wore on, Judge Skinner had a few more observations to make about Pinder. ‘You have a hopeless witness who changes from A to B,’ the judge told Schlitchmann at a bench conference. ‘The spirit of his answers doesn’t change from day to day, but the form certainly does.’ The lawyer answered and added as an aforethought, ‘Expert witnesses are born, not made.’ ‘But you made him an expert,’ replied the judge.”23 Some people have a natural talent to be persuasive and resist intimidation. Obviously, Judge Skinner and Schlitchmann were not talking about the geological expertise of Professor Pinder, or his veracity, but about his testimonial skills. In the courtroom it did not matter how much geology Professor Pinder knew; what was essential was his ability to function in the courtroom. I believe that effective experts are rarely born; they develop their skills through experience in the courtroom.


      The importance of a witness depends on the ability to give persuasive direct testimony and to withstand cross-examination, no matter how abusive. The secret of being effective on cross-examination is anticipatory scrutiny; the question on the table is a harbinger of questions not yet asked. One common cross-examiner’s tactic is what I call pseudo-cross-examination. The cross-examiner “testifies” under the guise of asking questions and then demands a yes-or-no answer from the expert. The inexperienced expert falls into this trap. This creates the impression that the cross-examiner, who after all has the burden of proof, is prevailing. An experienced expert finds ways of dealing with this scheme productively. I like to respond to such tactics by saying, “This is an interesting observation. What is your question?”


      Components of Effective Testimony


      Experts, like all human beings, get tired. I am not reluctant to inform a judge that I need a break or that I can no longer continue for the day. Some judges are resistant to these requests, but I make clear to them that I cannot perform my function effectively if I am exhausted. Testimony should not be an endurance contest.


      An expert should pay attention to his or her voice and to the variety of distractions that take place in the courtroom. I recall a judge in a Detroit courtroom who did paperwork during my testimony. At one point I stopped speaking and looked at him, whereupon he said, “Just because you are testifying doesn’t mean that everything has to stop,” to which I said to the judge, “Your Honor, I respectfully suggest that I and possibly the jury are distracted by your activities.”


      The American courtroom system is plagued by lengthy delays. Testimony often begins hours later than scheduled. Quite often this has to do with capricious behavior on the part of the judges. I have had a number of confrontations with judges on this issue. I recall testifying in Detroit’s Recorder’s Court (criminal court) for about half an hour when I overheard the bailiff whisper to the judge that the judge’s dental appointment was nearing. The judge announced that court was adjourned until 2:00 p.m. In those days, I had a full-time psychotherapeutic practice, and I had been assured that I would be out of the courtroom by 1:00 p.m. I told the judge that I could not be back in the courtroom at 2:00 p.m., whereupon the judge said, “I will send the sheriff to get you.” I told him that I had heard that he adjourned because of a dental appointment that he clearly had scheduled some time ago. I told him that if I had known that I would be testifying at 2:00 p.m., I could have cancelled my patients for the afternoon. “That’s your problem,” the judge replied.


      I left the courtroom and headed for the telephone booth and called my friend Theodore Souris, a Michigan Supreme Court Justice. I told him that I intended not to return. Ted said, “Don’t do that. You’ll be putting yourself in his hands. Instead, write a letter to the Supreme Court and he will be reprimanded.” I had no choice but to place a notice on my office door advising my patients that I was away. Nonetheless, arbitrary delays should be anticipated by an expert, as they are often out of the expert’s control.


      One should also consider situations in which it is better not to testify. On March 5, 2007, while I was in Longboat Key, Florida, a Detroit radio and television personality called to interview me about a gruesome murder that had taken place in Detroit. A man had killed his wife, dismembered her body, took the torso to another location, and then brought it back. When the police came to search his home, the man left and drove to northern Michigan; he was later found wandering in the woods, barefoot in the snow and suffering from severe hypothermia.


      Not many details of the case were known at that point, and they were certainly not known to me. I expressed the opinion that the homicide sounded bizarre. It didn’t seem to fit the usual spousal homicide, and I said that I would need to know a great deal more before expressing an opinion. I was then asked about the influence that this tragedy would have upon the two children, who had been taken by the sister of the perpetrator and were in her care. I emphasized that sensitive handling of this situation would minimize the harmful effects that would be inevitable for the children. Depicting the father as a monster would not be beneficial to the children’s development. As little as possible in terms of details should be told to the children, because they had no ability to cope with the whole tragedy.


      A few hours later I received a telephone call from a lawyer who heard the broadcast. She was retained by the sister of the homicide perpetrator, who was seeking temporary custody of the children. The lawyer wanted my testimony via phone in a hearing that would take place that very afternoon in which a referee would decide who should have temporary custody of the children. I was told that my opinion would be very helpful to the case of the father’s sister.


      I informed the lawyer that the comments that I made in the context of a news media interview were general observations and were different from what I might give as a professional opinion in a specific case in court. There are many variables involved in any specific child-custody case. I declined to participate. The attorney said that she would play the radio recording to the magistrate (I do not know whether she did so).


      The point is that an opinion should be delivered for a specific audience. When I teach medical students, I may choose to express opinions that I would not consider appropriate in a courtroom, and vice versa.


      The Art of Persuasion and the Expert Witness


      Persuasiveness is the expert’s greatest asset, but it hardly ever tops the lawyer’s list of preferred qualities in an expert. Many professionals who are persuasive in daily interactions steer clear of persuasion in the courtroom. Most experts are willing to spend many hours arriving at scientifically valid opinions but resist devoting any time to improving their persuasive skills. To my knowledge, I was the first member in the American Academy of Forensic Sciences to offer a seminar on effective testimony. Many professionals who have limited courtroom experience downgrade persuasiveness as inconsistent with being “objective” and impartial.


      Testimony, including scientific testimony, is never result-neutral. Even a material witness usually knows which side will benefit from his or her testimony. An engineering expert who testifies that a bridge collapsed because of faulty construction is implicitly telling the jury to find the defendant company guilty of negligence.


      I call expert testimony “teaching under combat conditions.” The adversary system disregards the meek expert, even though he may have relevant scientific knowledge. Every teacher who faces an audience is an advocate and a persuader. The teacher’s goal differs from that of the expert witness, but the tools are the same. An effective expert witness must combine knowledge, persuasiveness, and a sense of strategy.


      An expert witness is a person of authority. The German sociologist Max Weber identified three types of authority: rational, traditional, and charismatic.24 An expert witness, by definition, has a claim on the first two: the expert’s formulation is presumably rational and being declared an expert witness by the court takes care of the traditional source of authority. Charisma depends upon the expert’s personality and passion. If you want to be persuasive, testify about something that has made you emotional or, at the very least, something that you consider a contribution to justice.


      Advocating for an opinion one holds is natural and ethical. Aristotle, in his dicussion of persuasiveness, emphasized that credibility is the most powerful evidence and said it rests on the authority that comes from experience and passion.25 Lawyers often tell experts: “Don’t let them get you emotional.” But if the jury perceives that the expert has no emotional commitment to his or her opinion, they are not likely to find the opinion believable or persuasive.


      In conclusion, let me list eight attributes of an effective expert witness:


      1. Competence: observers gain the impression that the witness is a responsible professional.


      2. Authority: the witness inspires respect in the jury.


      3. Familiarity with the details of the case and understanding of the relevant technical issues.


      4. Emotional involvement with the outcome—the witness expresses appropriate feelings.


      5. Spontaneity: the capacity to deal with challenges intuitively; the ability to think on one’s feet.


      6. Sense of strategy: that is, an awareness of the long-range goals of the proceedings.


      7. Courtroom presence: the ability to command the audience’s attention through demeanor and verbal communication.


      8. Structural sense of testimony: the ever-present awareness that all elements of testimony are related. Each witness is functionally connected with all evidence that has been presented and will be presented.


      Experts and Money


      Expert witnesses, like all professionals, should be paid for their work. However, there is a strange perception that experts paid on a fee-for-service basis are less credible than experts who receive a salary (for example, a court-clinic employee or a full-time university employee). Cross-examiners often ask me: “Doctor, how much are you being paid for your testimony?” The obvious answer is, “I am not being paid for my testimony; I am being paid for the work I have done in this case.”


      I recall testifying in the 1980s on the opposite side of Dr. Ames Robey, the former director of the Michigan Forensic Center. The prosecutor “asked” me on cross-examination: “Unlike Dr. Robey you, Dr. Tanay, are being paid for your testimony.” I answered that Robey is paid just like everybody else, including the judge and the prosecutor. The prosecutor insisted that Robey was not paid “for testimony” whereas I was in a position of being paid “for testimony.” At that point, Judge Colombo broke in and said, “I take judicial notice of the fact that Dr. Robey, just like Dr. Tanay, does get paid for his time.”


      Some expert witnesses are not paid at all because they are not prudent in their dealings with the retaining lawyers. I learned from the following case that requiring a contractual agreement and prepayment from the lawyer is essential for a forensic expert.


      A middle-aged Michigan man (let us call him “James Gardener”) discovered that his daughter was sharing an apartment with two other college students. He presumed that this was a sexual affair and killed them in a fit of rage. Three lawyers were retained to defend Gardener. The defense was insanity. The lawyers produced a psychiatrist who had never testified before. During the direct examination, the lead lawyer stressed that the expert witness had never been in a courtroom. Predictably, the direct examination was not persuasive, and the cross-examination was a disaster for the defense.


      The trial judge told the lawyers that they were ineffective and advised them, “You should call Doctor Tanay.” I was brought into the case as a rebuttal witness to the psychiatrist for the prosecution, who testified that Gardener was sane. My final bill was three thousand dollars. The lawyers refused to pay my fee. They falsely claimed that I told them that whether I got paid or not did not matter, as I was interested in being involved in a case that dominated the headlines in Detroit. I was unable find a lawyer to sue these three lawyers. I complained to the Michigan Bar that I could not get a lawyer to represent me, and the bar appointed a well-known lawyer named Lawrence S. Charfoos. The case dragged on for a long time, since the lawyers made a great many motions to keep us out of the courtroom. When we were finally scheduled to appear before a judge, Charfoos was tied up in a trial. He suggested that a young lawyer from his firm named David Christensen would be able to represent me. I agreed.


      During the trial, a well-known criminal lawyer testified that he attended a lunch at Carl’s Chophouse in Detroit when the three lawyers and I were discussing my participation in the Gardner case. He described me as pleading to be given the opportunity to be an expert in this famous case. To my dismay, Christensen limited his cross-examination to one single question, “The behavior of Dr. Tanay seems to have offended you,” to which the witness emphatically agreed.


      Since we were the moving party, Christensen was the first one to give the closing argument. He began by saying that he does not mind lawyers putting on a witness who is lying, but he is bothered when lawyers do not instruct the witness how to lie effectively. Christensen was interrupted in his closing statement by the judge, who admonished him that he was accusing a fellow member of the bar of perjury. At this point, Christensen told the judge, “But Your Honor, this is obvious, please note.” He then walked over to a blackboard and wrote down the day of the Gardener trial and the agreed upon date of the luncheon between the lawyers and me. The luncheon took place weeks after the trial. “How could Dr. Tanay plead to be an expert witness in a case that has already been concluded?” The judge had no choice but to rule in our favor, and I was paid $3,000.00. I was not surprised that David Christensen became one of the most effective trial lawyers in Michigan and partner of Lawrence Charfoos.


      The point of the story is that it is essential to have a written contract with the lawyers stating that they are responsible for the fees of the expert. In many instances, lawyers do not have the necessary financial resources to live up to their obligations. No such problems are encountered when testifying for the prosecution or defense in civil cases, which usually have unlimited funds. No matter which side experts contract with, they should have retainer agreements.


      If a criminal defendant is indigent (as is often the case), then an expert is limited in how much time he or she can invest, as funds are scarce. This is particularly true in Michigan and other states that do not have a public defender system. Incompetent representation of criminal defendants in such states is common. The American Bar Association reported:


      Inadequate compensation for indigent defense attorneys in Michigan makes the recruitment and retention of experienced attorneys extraordinarily difficult. . . . The rule is you don’t have an expert. You don’t have an investigator. If you want to get one, you get $150 in Wayne County to hire an investigator to do all the investigation you need. If you want an expert, you will get $250 to have the expert meet with your client, prepare testimony, and testify. The dollar limits are wholly unreasonable. We really don’t have technology support either. Many lawyers who are providing much of the work don’t even have a secretary, let alone a law library.26


      Rich defendants, on the other hand may “suffer” from experts’ unnecessarily excessive time investment. The John DuPont case shows how great wealth can influence forensic evaluation in a negative way.


      In January 1996, Drs. Phillip Resnick and Park Dietz participated on opposite sides in the insanity defense case of John DuPont. Resnick and Dietz described their work in the DuPont case in a joint presentation to AAPL in 1998 in Denver, Colorado, which I attended. These exerpts of their presentation are taken from the commercially available recording of this meeting. During the conference, Resnick’s associate, Bosovich, described the DuPont case as follows:


      The crime itself of which Mr. DuPont was accused was the murder of Dave Schultz, who was an Olympic champion wrestler, which occurred on Fox Catcher Farm on January 26, 1996. And what I would like to do prior to that is just give a very brief history of Mr. DuPont’s growing up years by very briefly, like, one minute. Then I want to talk about some behavior of his in the early ’90s leading up to 1996 and then give you a more detailed account of the actual day of the crime. . . .


      I’m going to skip ahead now to the late 1980s. Mr. DuPont’s mother died in 1988. Mr. DuPont had been known to behave erratically prior to then and to have used alcohol and cocaine. However after her death, his behavior became much more erratic. He was believed to be abusing alcohol and cocaine much more frequently. He also began to develop some unusual beliefs. For instance, he believed that there were tunnels underneath his property and, as a result, hired a company to dig throughout his property to discover these tunnels. He also became very security-conscious and hired a security company and spent thousands of dollars on security improvements for his property. He also believed that trees and buildings on his property were moving. As a result, he spent money wiring down the buildings and also spent hours videotaping trees and buildings on his property. He would then force his employees to watch the videotapes so he could try to get them to confirm his belief. He also saw faces of people on the trees. Mr. DuPont also believed that there were people in the walls of his house spying on him. As a result, he had holes cut in his wall to look for these people and, in some cases, also had razor wire put inside the walls. On at least one occasion, he fired a gun into the wall.


      At some point in the early ’90s, when all of this was going on, his attorney contacted a psychiatrist to investigate the issue of civil commitment. However, this never came about. By 1995, Mr. DuPont had developed the belief that he was the American Dalai Lama and also that he was the Russian Crown Prince. He also expressed some fears that the KGB and the International Olympic Committee were after him. . . .


      On the date of January 26, Mr. DuPont opted not to go to the airport to say goodbye to the Bulgarian Wrestling Team, which had been visiting them. Instead, he decided to stay home. He then told Pat Goodall, who was his security chief, that he wanted to drive around the farm to inspect snow damage. Mr. DuPont drove his Lincoln Town Car with Pat Goodall as a passenger in the front seat. They pulled into the Schultzes’ driveway and discovered that [Olympic wrestler] Dave Schultz was standing by his car. Dave Schultz began to approach the Lincoln Town Car and said, “Hi, Coach.” At that time, Mr. DuPont pulled his gun, pointed out the window, and shot Dave Schultz twice. Pat Goodall said that when Mr. DuPont began to shoot Dave Schultz, he said, “Do you have a problem with me?” After Dave Schultz fell, Mr. DuPont fired a third shot. Before he fired the third shot, Dave Schultz’s wife, Nancy, came out onto the front porch. She had testified during the trial that Mr. DuPont pointed the gun at her and she tried to retreat. She then told Mr. DuPont that she had called the police. After Mr. Goodall got out of the car—actually, he got out of the car while this was going on—Mr. DuPont sped out of the Schultzes’ driveway and drove back to his manor house. When he arrived there, he told one of his employees, “If the cops come, don’t let them in.”


      The defense called on a total of twelve “mental health professionals.” A multiplicity of experts on the same issue is usually counterproductive. Multiple experts create contradictions. Resnick told us,


      When I flew to Philadelphia, it turned out to be the first of 23 trips to Philadelphia that I would make from Cleveland in this case. I saw Mr. DuPont a total of eleven times and put in a total of over 700 hours into the case over the next year. I figured that out—if you divide 700 hours by 50 weeks, it occupied 14 hours a week for a year of my life and, other than my wife, there is no other case that has been that involving for me. I personally interviewed 25 witnesses, visited the murder site. I testified in three competency hearings and the trial itself on the issue and I helped prepare cross-examination questions for Park Dietz, which was the most difficult task of all. [emphasis mine]


      After seven days of deliberation, the jury did not find DuPont insane, but rather guilty of murder without premeditation, or third-degree murder. Thus, Resnick’s seven hundred hours and the twelve experts’ services had failed to establish the insanity defense in a case where insanity was so obvious that a directed verdict—in which the judge instructs the jury to find a defendant insane—would have been appropriate. Needless to say, the expenses incurred by the DuPont estate were astronomically high.


      The third-degree-murder verdict had actually been a compromise verdict, since DuPont was either insane or guilty of premeditated first-degree murder—not something in between. Thus, the very purpose of protecting the public from a dangerous paranoid schizophrenic—by confining DuPont to a mental institution—was compromised as well. The judge attempted to correct this failure by giving the highest possible sentence—thirteen to thirty years in prison. Neither the defense nor prosecution could claim a victory: the prosecution had failed in their effort to prove first-degree murder, and the defense had failed to prove that a grossly psychotic man who committed a bizarre homicide was insane. The cause of justice would have been better served had the prosecution accepted an insanity defense, which would have ensured DuPont’s lifelong confinement. The state, the family, and the community would have been spared the ordeal—and expense—of a trial that simply made no sense.
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