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      “A Notably Conservative Court?”

    


    
      The 2011–2012 term of the U.S. Supreme Court, the seventh under the leadership of Chief Justice John Roberts and the one before the politically divisive 2012 presidential election, promised to be “one that’s really for the ages.”1 Even Justice Anthony Kennedy said in front of the media covering a judicial conference right before the new session began that the Court’s docket seemed to be changing. Whereas early terms dealt with a fair share of mundane actions litigating the rights of big corporations and finding ways to limit class actions in civil lawsuits, the new term featured several high-profile cases, many of which involved civil rights and liberties and the scope of government’s power. The Court, for example, was scheduled to review key First Amendment cases, such as those fixing the scope of government’s capacity to regulate nudity and offensive language on television shows, and criminal prosecutions that revisited virtually every aspect of the criminal justice system, including whether the police could attach a GPS tracking device on a suspect’s car without a warrant for weeks at a time or if defendants have basic rights to receive competent counsel, and whether they can be protected from arbitrary strip searches when they are put in jail for minor offenses. Also within the Court’s sights were petitions involving the constitutionality of affirmative action programs, the rights of same-sex couples to marry, the ability of state governments to control illegal immigration, and, in an lawsuit that “promises to be a once-in-a-generation blockbuster,” the right of the government to force individuals to buy health insurance under President Barack Obama’s Patient Protection and Affordable Care Act.2


      While many Supreme Court cases touch citizen’s lives in the states in which they live, the federal government’s power to control legally what is happening in Ohio, Wisconsin, New York, or California is an ever-present issue as well. The judiciary’s role in deciding federalism cases, or issues litigating the proper boundaries of concurrent power between the federal and state governments, is a closely watched and controversial topic of political science and legal scholarship. The way federalism affects ordinary citizens is less obvious but no less powerful. Consider what happened to Diana Levine, in Vermont, when she sought medical treatment for migraine headaches and nausea. Levine, a professional musician, went to a Vermont clinic for help. At the clinic a physician assistant gave her an intramuscular injection of Demerol and Phenergan (promethazinehydrochloride), an anti-nausea drug manufactured by Wyeth, a global pharmaceutical company. After little improvement, she was directly injected with Phenergan through an “IV-push,” a riskier method of vein drug delivery than having an “IV-drip.” IV-drips are safer because the drug is filtered through a saline solution and an intravenous bag. The option and availability to use either method is significant: since the mid-1950s Phenergan’s label has warned that using IV-pushes is more dangerous because of the likelihood that the drug could enter an artery and cause irreversible gangrene, which it did in Levine’s case. The onset of gangrene led to amputation and the loss of Levine’s arm, a devastating outcome for an accomplished cellist.


      Although the way the drug was labeled generally alerted patients and doctors to IV-push risks, Wyeth provided no specific warnings as to the dangers, even though it allegedly had known of the problems it caused, dating back to the 1960s. Moreover, the drug maker did not take advantage of using existing Federal Drug Administration (FDA) rules that clearly allowed manufacturers to change or strengthen their labeling without getting prior FDA approval. As a result, Levine sued Wyeth in state court under Vermont common law negligence and product liability theories, specifically asserting Wyeth’s labeling of Phenergan was defective due to its failure to warn patients of the risks connected to using IV-pushes. Wyeth answered that her right to sue in state courts was lost because of federal preemption: FDA’s federal regulations eliminated Levine’s right to use state tort law because federal rules conflicted with state law. Under “conflict preemption” principles, Wyeth argued that federal labeling rules made it impossible for drug manufacturers to obey any state common law duty to change its labeling and to warn patients of the risks of injecting patients with Phenergan through IV-pushes. Wyeth’s interpretation meant that it could only change Phenergan’s label in response to new information the FDA had not considered, and in this case, the absence of new data ended its legal duty to warn anyone of the risks of IV-pushes (which allegedly made it pointless for Wyeth to strengthen its warnings without violating federal labeling guidelines). Regardless, the Vermont trial and appellate courts sided with Levine by upholding a jury’s verdict to award her several million dollars for her injuries.


      As a last resort, and because the lawsuit raised issues of federal law, Wyeth sought relief in the U.S. Supreme Court, posing this question: Did federal law preempt Levine’s failure-to-warn tort claim in state court? In a stunning verdict against the pharmaceutical industry, in Wyeth v. Levine the politically conservative Roberts Court did not think so. Writing for the Court in a 6–3 decision, Justice John Paul Stevens, the leader of the liberal bloc typically consisting of Justices David Souter, Ruth Bader Ginsburg, and Stephen Breyer, explained that Congress did not expressly preempt (by its plain language in the law) state tort remedies in the Federal Food, Drug, and Cosmetic Act (FDCA). As a result, there was no conflict between the choice of complying with federal labeling requirements and recognizing failure-to-warn cases based in state law. Furthermore, invoking state law tort remedies in failure-to-warn litigation was not viewed by the six justices as an obstacle to achieving Congress’s intent or purposes relating to drug labeling requirements. The Court thus reasoned there was no implied preemption.3


      Levine’s victory supports prevailing studies by judicial scholars, which find that courts and judges write their political preferences or attitudes into law. The 6–3 split, which had two conservatives in the majority opinion for different reasons (Justices Anthony Kennedy and Clarence Thomas), notably featured Justice Samuel Alito’s dissent, which was joined by Chief Justice John Roberts and Justice Antonin Scalia, a trio from the conservative wing.4 While the final outcome got some conservative support, the basic ideological differences centered on recurring but contentious issues of federalism and preemption. Pro-liberal justices (like Stevens) are arguably more apt to limit the federal agency power to override state tort judgments without a clear intention by Congress to do so in the text, purposes, or legislative history of regulatory statutes such as the FDCA, whereas conservative justices (like Alito) may be inclined to give federal agencies a wide berth of regulatory discretion, which, if exercised, would disallow contrary state court or jury verdicts favoring plaintiffs. In political terms, the divergence in preemption policy is readily bracketed as an issue of corporate liability and individual rights under tort law. Liberal justices often construe preemption principles to let citizens take advantage of state tort law remedies in lawsuits against big businesses and insurance underwriters. In contrast, conservative justices do the opposite to insulate corporations from tort liability and potentially large jury verdicts.5


      Similar ideological fault lines are found outside the judiciary. In May 2009, President Barack Obama issued an executive memorandum on preemption policy to the heads of federal agencies, directing them to promulgate regulations that have statements of preemption only when there is a “sufficient legal basis” to do so, as established by Congress. The memo’s purpose is to deter agencies from engaging in “regulatory preemption,” a practice sanctioned by the 1999 Clinton administration Executive Order 13132 allowing it and one followed by the G. W. Bush presidency.6 For conservative critics, Obama’s memo “places a premium on express preemption and makes it unlikely that the Administration will argue that any state law claims are impliedly preempted,”7 the liberal position reflected in Justice Stevens’s Levine opinion. From another perspective, liberal trial bar organizations have made it a legislative priority to achieve greater corporate accountability, in part by lobbying Congress to enact the Medical Device Safety Act (H.R. 1346/S. 540), a bill to protect patients from defective medical devices by explicitly declaring that federal regulations do not preempt state tort lawsuits in product liability claims. Antiliberals thus counter that the American Association for Justice’s (previously, the Association of Trial Lawyers of America) legislative agenda is to overturn Riegel v. Medtronic, a Supreme Court ruling immunizing medical device manufacturers from liability on preemption of state tort grounds.8


      Apart from these developments, the Supreme Court continues to weigh in on preemption in several cases, among them Bruesewitz v. Wyeth, holding that federal law preempts state tort lawsuits that sue drug companies for negligently designing childhood vaccines. Bruesewitz’s public policy impact and the continuing political relevance of high court federalism cases are clear. With Justice Elena Kagan’s recusal, the 6–2 decision to interpret the National Childhood Vaccine Injury Act to foreclose parents from claiming a right to compensation in state law shuts the courthouse door on scores of lawsuits asserting causation between negligently produced vaccines and the emergence of debilitating childhood diseases, such as autism. In making aggrieved parents sue in so-called no-fault Vaccine Courts that Congress created to handle such claims, the Court favored allowing federal agency experts, instead of juries in state courts, to make the epidemiological call to award monies to injured children—a judgment that proved to be decisive for Justice Stephen Breyer in his own decision not to join his liberal colleagues (Justices Ruth Bader Ginsburg and Sonia Sotomayor) in dissent but to side instead with the preferences of drug companies and the conservative bloc of Chief Justice John Roberts and Justices Antonin Scalia, Clarence Thomas, and Samuel Alito. Notably, a week after Bruesewitz was decided, another conflict preemption ruling was delivered in Williamson v. Mazda Motor of America, Inc., but this time with a unanimous bench and an opposite finding allowing a state tort lawsuit claiming that a car manufacturer should have installed lap-and-shoulder belts, not just lap belts, for the rear inner seats of minivans to proceed on the grounds that it was not preempted by federal law.9


      When seen in this light, federalism rulings cannot be understood as simple conflicts of power between federal and state sovereigns—although admittedly the law books are filled with precedents from the high court that take full advantage of the type of rhetoric that makes federalism case rationales memorable, but also at times disingenuous.10 A more complete understanding of the U.S. Supreme Court and federalism speaks to defining judicial behavior in political terms. That knowledge can be reached by achieving an appreciation for the underlying law, attitudes, and strategies of those occupying the bench11 or, in conjunction or apart from such explanatory models, by linking the work of courts in the context of broader developments and specific factors, including history, political regimes, institutional dynamics, interest group activity, or popular support.12 Regardless of the research methodology used, the analytical framework for expressing the Court’s political views begins with federalism litigation. The precedents the judiciary creates necessarily reflect ideological struggles over the force of precedent as well as the policy parameters buried deep inside Wyeth v. Levine—namely, corporate liability, consumer safety, and tort reform.13 While all judicial outcomes cannot be explained by politics, Riegel, Levine, Bruesewitz, and Williamson are potent reminders that political ideology is the touchstone for comprehending internal judicial conflict, as well as exogenously shaping interest group, congressional, and executive agendas that substantively affect agency regulatory practices and consumer safety.


      While scholars, interest group advocates, and pundits have acknowledged the political importance of preemption in the U.S. Supreme Court,14 other topics in the legal and social science federalism literature are germane and deserve further study. One concerns the constitutional scope and public policy impact of the “federalism revolution” in the Rehnquist Court (1986–2005). William H. Rehnquist, a Nixon appointee and a staunch conservative jurist, first established his reputation as the “Lone Dissenter” as an associate justice on the politically moderate Burger Court (1969–1986).15 In time, his stature grew as a champion and consensus builder of states’ rights, especially after President Ronald Reagan tapped him for chief justice in 1986, the same year Antonin Scalia, another conservative and spokesperson for originalism, was elevated to the high court.16 By 1986, he was already the colleague of Sandra Day O’Connor, and the confirmations of Scalia, Anthony Kennedy, and Clarence Thomas positioned the Court to implement the kind of judicial restraint that characterizes Rehnquist’s judicial writings. As the conservatives coalesced into a majority, the Rehnquist Court gained a reputation for boldly curtailing Congress’s power under the commerce clause and the Tenth Amendment. Those decisions were accompanied by others that revitalized the Eleventh Amendment as a means to limit federal judicial power, sometimes in conjunction with a series of subsequent far-reaching Fourteenth Amendment, Section 5 cases that also had the effect of restricting federal authority.17


      Notably, a strident bloc of liberal opposition fought the Rehnquist Court’s “federalism five” and its “federalist revival.”18 The division’s intensity is captured by studies showing that the Court’s liberal activists were more inclined than conservatives to write their preferences into law in federalism cases, regardless of whether the challenged law came from the federal or state government.19 Perhaps that is why the Court’s drive to construct a new federalism is often perceived against a backdrop of 5–4 splits replete with “vigorous dissents.” It may also explain why some critics assail Rehnquist Court federalism as an aggressive but illegitimate assault on national power, bordering on becoming judicial supremacy. Not all scholars agree, however, with many flatly asserting that the Rehnquist Court’s impact on federalism is overstated and hardly revolutionary.20


      After Chief Justice Rehnquist’s death, court watchers turned their attention to the Roberts Court to see if it would be identical to the Rehnquist Court and perhaps continue its federalism revolution. While the issue is far from settled, critics observe that Heller v. District of Columbia and Citizens United v. Federal Election Commission, rulings that overturned precedents by affirming a Second Amendment right to own guns and declaring a virtually unrestricted First Amendment right of corporations to spend freely in political campaigns, only prove the Roberts Court is an activist bench favoring corporate interests.21 Still, Robert Alt, a Heritage Foundation conservative, claimed in his testimony at Elena Kagan’s 2010 confirmation hearings that it is fanciful to say the Roberts Court always sides with corporate interests or, more significantly, to deny that its liberal-leaning justices never do so. Law professor Jonathan Adler agrees, reporting that there was little business bias in a study of Roberts Court environmental cases, a finding echoed by law professor Robin H. Conrad in another review of business litigation. In contrast, other law academics discover a correlation between the participation of the Chamber of Commerce of the United States as a party or a third-party amicus and its litigation success, winning thirty of forty (nearly 70 percent) business cases in the Roberts Court’s first three terms. Also, liberals counter that the Supreme Court’s decision-making displays a pro-business slant that is empirically confirmed by the hard science of academic studies.22 New York Times columnist Adam Liptak thus reasons that academics using “widely accepted political science data tell an unmistakable story about a notably conservative court.”23


      The attempt to discover a link between the Roberts Court’s judicial ideology and its federalism jurisprudence remains an open question in light of new appointments and the change in the Supreme Court’s membership since 2005. Roberts’s confirmation, along with Barack Obama’s 2008 presidential victory, became the impetus for the “federalism five” voting bloc, a fixture on the Rehnquist Court for several years, to change. The retirements of Justices Sandra Day O’Connor (2006; appointed by President Ronald Reagan), David Souter (2009; G. H. W. Bush), and John Paul Stevens (2010; Gerald Ford) created vacancies filled by Justice Samuel Alito, a G. W. Bush appointment, and two Obama choices, Sonia Sotomayor and Elena Kagan. The new personnel brought a decisive end to the unusually long natural court stability that defined the Rehnquist Court in its latter years. It also coincided with a rapidly changing political environment outside the judiciary.


      To illustrate, the foreign affairs and post-9/11 antiterrorism focus of Republican G. W. Bush’s administration was at least temporarily eclipsed by the “hope and change” political campaign that swept President Obama and a Democratic congressional majority into office, thus redirecting national attention to the domestic policy agenda. New progressive legislation, ostensibly a comprehensive federal health-care bill and financial regulatory reform, was enacted, which in turn led to the rise of the Tea Party movement and a return to conservative values as a by-product of growing disenchantment with the Obama administration. The persistent impact of the 2009 recession, sharply felt by ordinary Americans who cannot find a job, with an unemployment rate closing in on 10 percent and expressed poignantly in the Occupy Wall Street mass protests of 2011 highlighting corporate greed, has set the political agenda, perhaps foreshadowing another change in the electoral landscape after the 2012 presidential election. The new electoral mood, for instance, permitted the Republicans to take back the U.S. House of Representatives after the 2010 midterm elections and to secure overwhelming nationwide victories in governors’ mansions and state houses.24 The contentious and increasingly uncivil partisanship in Congress over the political battles to raise the debt ceiling in the federal budget threatened to shut down the government in 2011, and citizens have responded by resoundingly telling public opinion pollsters that they have lost faith in their political leaders because the country is politically dysfunctional. Additionally, apart from domestic concerns in the United States, new globalization trends and the growing disaggregation of the state25 have captured the world stage by greatly affecting the stability of world financial markets and the exercise of foreign policy in the Middle East, ostensibly due to popular uprisings in Egypt, Libya, and elsewhere and the ongoing war against terrorism. Such issues and controversies, which provide the backdrop for this book, continue to underscore the crucial role the judiciary will play in an evolving era of federalism and multilayered governance.26


      Plan of the Book


      The book’s foundation rests on achieving an understanding of the political principle of federalism, as interpreted and shaped by the judicial decisions of the Supreme Court of the United States. At the founding, federalism was at the core of the framing debate about how to best reconcile the parochial interests of citizens and states with the need to unite the nation under a political theory of republicanism. As the country and its political institutions matured, the doctrine evolved, and it became instrumental in creating a national economy in the nation’s early years, not only in trying to heal the deep scars of the North and South because of the Civil War, but also in providing a political structure for the role the federal government would play during the New Deal and aftermath of World War II. It also has served as the touchstone for comprehending the scope and impact of deregulation under the Reagan administration and subsequent political efforts to scale back on the inroads created with the onset of post–New Deal government expansion, especially during President Lyndon Johnson’s administration and the Great Society. What the justices did at the Supreme Court mattered considerably during all of those great moments in political history. At a very fundamental level, the Court’s policymaking determines if the federal government can exercise sovereignty over the states and its citizens. As such, Supreme Court judicial intervention helps strike the necessary balance between competing political ideologies and salient public policies, and ultimately it determines the scope of political freedom citizens enjoy in a political system defined by limited government and the rule of law. What was true at the founding remains apparent today.


      The ongoing political controversies described above raise several important themes and questions of law and politics that are addressed in the following pages. One theme relates to the judicial role the U.S. Supreme Court has played in federalism litigation over time as the nation matured. Another addresses the Rehnquist Court’s (1986–2005) contribution in reinvigorating the new federalism debate by allegedly casting aside old doctrinal legacies of judicial deference to congressional legislation and advancing traditional principles of federalism accentuating the need to protect sovereignty, mainly through the creation of structural limitations on the constitutional exercise of power. Similarly, the challenges facing the Roberts Court in trying to balance its own approach with the purported states’ rights legacy of its predecessor Court in an era of increasing globalization are explored. Put differently, in light of the Rehnquist Court’s federalism jurisprudence and the ascendency of the Roberts Court afterward, this book investigates if the Roberts Court is assuming a different kind of jurisprudence or institutional role than the Rehnquist Court did in superintending federalism litigation.


      The book’s research is oriented by federalism precedents, case studies, empirical data, and political science and legal scholarship suggesting that the Supreme Court’s legal policy is profoundly shaped by judicial conflict from within the Court, as well as by ideological considerations and exogenous forces that ultimately strike a workable balance between the forces of centralization and state-centered conceptualizations of sovereignty. Several questions inform the research:


      
        	Are federalism policy outcomes and the judicial conflict on the Supreme Court (especially by Justice Clarence Thomas, arguably the Court’s most provocative remaining “federalist” judge on the bench) driven by the justices’ political behavior toward protecting the traditional focus of federalism studies (i.e., federal or state governments as sovereign entities), or are the Court’s decisions affected by a mixture of constitutive variables, such as other social, cultural, or legal factors?27


        	Is the collective or individual judicial behavior of the Supreme Court an exercise of judicial supremacy or activism in federalism cases?


        	Is the collective or individual judicial behavior of the Supreme Court an affirmation or rejection of domestic or exogenous globalization trends in federalism cases?


        	What is the scope and nature of new federalism, as a source of both legal and political doctrine, and how has it influenced the judicial policymaking of the Rehnquist and Roberts Courts?

      


      The next two chapters begin to address these questions by exploring the historical role the U.S. Supreme Court plays as an arbiter of federalism litigation from the founding to the heralded “federalism revival” initiated by the Rehnquist Court in the early 1990s. Chapter 2, “Federalism Politics and Policies: Old, New, and Progressive Trends,” outlines the types of old, new, and progressive trends underlying federalism issues as they inform and accentuate the political complexity of the Supreme Court’s review of its docket and its public policy lawmaking. Next, the linkages between judicial behavior and ideology are presented with specific illustrations of the Court’s impact in key federalism moments spanning from the founding to the pre–Rehnquist Court. The historical and contemporary examples underscore what may be “new” about federalism jurisprudence insofar as it speaks to the ongoing efforts of courts to police the margins of intergovernmental relationships over time.


      Accordingly, chapter 3, “The Rehnquist Court, New Federalism, and States’ Rights,” details the origins and development of new federalism doctrine as it relates to the Rehnquist Court (1986–2005). Using qualitative and empirical analyses, it asks whether its justices were successful in formulating a unique and enduring antifederalist conception of state sovereignty or autonomy that disrupted the post–New Deal presumption favoring centralization. The research initially focuses on William Rehnquist’s judicial conception of constitutional structure and its relationship to the judicial philosophies of his conservative or liberal brethren on federalism issues, particularly through the Court’s interpretation of the Tenth, Eleventh, and Fourteenth Amendments as limitations on federal authority. Next, the scope of prevailing descriptive and empirical studies is expanded by considering the Court’s strategic use of substantive constitutional principles and process-based rules in order to enforce its vision of federalism on political institutions and the courts. As a result, the Court’s judicial review of clear statement rules in statutory cases affecting federalism is analyzed, along with the judicial lines drawn to curb state power in federal preemption and dormant commerce clause cases. While the sum of its work may not be revolutionary, the Rehnquist Court’s decision-making helps to frame an understanding of the Roberts Court’s superintendence of federalism litigation and the scope of the states’ concurrent regulatory authority in the policymaking process.28


      Whereas chapters 2 and 3 provide the historical and contemporary context for Supreme Court new federalism, through case studies the next two chapters undertake a more detailed analysis of two topics that have not been extensively explored by scholars: religious freedom and foreign policy preemption. From different perspectives (one internal to the court and the other external), the case studies address how competing ideological conceptions influence the Court’s role and its lawmaking as it struggles to create a coherent set of federalism principles that help guide the states’ response to judicial policy. In chapter 4, “Federalism, Justice Clarence Thomas, and Religious Freedom in the States,” the focus turns to the efforts of Justice Clarence Thomas, conservative legal scholars, and Supreme Court litigants to recast the First Amendment’s establishment clause as a federalism provision that limits federal power in its regulation of state and local religious activities, thus affecting other relationships between church and state at the subnational level. After exploring the attention the Rehnquist Court brought to the issue in light of its own dissatisfaction with existing religious freedom jurisprudence, the ongoing internal judicial conflict is juxtaposed against Justice Thomas’s originalist clarion call to reinterpret the establishment clause as a federalism-jurisdictional provision solely limiting federal authority, thus affording significant discretion over religion and politics to local and state governments. The salience and success of Justice Thomas’s line drawing is measured against the support or opprobrium it generates among his brethren, conservative and liberal interest groups, and the states themselves in federalism litigation that continues to appear on the Roberts Court’s docket. As such, the case study provides key insight into the Roberts Court’s impact on the synergy and dynamics of judicial conflict, intergovernmental relations, and religious policymaking.


      Chapter 5, “Federalism and Globalization,” visits the understudied topic of globalization by assessing the judiciary’s response to increasing state foreign policy activism amid an international order in flux. Historically the Supreme Court has respected executive or congressional prerogatives to conduct foreign affairs without judicial interference under the political questions doctrine. The corollary, dictating that states are likewise preempted from impeding U.S. foreign relations on federalism grounds, has also been consistently reaffirmed in Rehnquist Court precedents. The Court’s minimalist role, as well as the unanimity of its decision-making, stands in contrast to other doctrinal areas that typically divide the justices and tend to confuse litigants and their legal expectations. Regardless, the case study infers that the usual posture of deference may be challenged or reinforced for different reasons in the Roberts Court by future developments occurring outside the court. The research asks if U.S. state and local foreign policymaking activism, which is increasingly becoming a part of the disaggregation of national sovereignty in the international system, can allow the states to pursue successfully their own foreign policy initiatives in light of contrary Supreme Court doctrine that traditionally prevents states from assuming any sort of meaningful role in foreign affairs. It underscores the fact that the Supreme Court’s capacity to rein in the states remains problematic because the judiciary cannot police this area of federalism well, thus effectively committing the process to the states and federal officials instead of to the federal judiciary.


      The last chapter, “The Roberts Court and New Federalism,” measures the Roberts Court’s federalism jurisprudence against the precedents set by the Rehnquist Court and its allegedly revolutionary effort to return sovereign power or autonomy back to the states. It examines what the Roberts Court, in its first six terms, has accomplished in its own right in managing its federalism docket; in doing so, the chapter also infers that the Court’s legal outcomes share a conservative political bias, and a conceptualization of the federal constitutional structure, that is different from what scholars have observed in the Rehnquist Court. It weighs the impact that the Court’s newest justices (Roberts, Alito, Sotomayor, and Kagan) have in forging their own institutional identities in constitutional law affecting concurrent regulatory authority. While the new appointments replaced key members of the conservative “States’ Rights Five” voting bloc found in the Rehnquist Court, it thus remains uncertain at best whether a newly reconstituted majority will coalesce to pursue an identical pro–states’ rights agenda or, consequently, erect new limits on federal authority that go beyond existing precedents. Still, the attention the Roberts Court is paying to statutory construction and preemption cases and its likely impact in adjudicating the limits of Congress’s commerce power in light of the Obama administration’s health-care legislation may shed important light on the ultimate contribution the Roberts Court will make to new federalism judicial policy. In light of the persistent ideological disagreements over federalism that historically divide the justices and nation, the Court’s institutional role is likely to continue to evolve as it works to reconcile its own judicial conflict and negotiate the external barriers it faces in domestic and global political environments that often constrain the exercise of judicial lawmaking in federalism issues.
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      Federalism Politics and Policies: Old, New, and Progressive Trends

    


    
      Only moments after President Barack Obama put down his ceremonial signing pen on March 23, 2010, thirteen state attorneys general rushed to federal courthouses to file lawsuits challenging the administration’s progressive health-care reform bill. The Patient Protection and Affordable Care Act (PPACA) remains Obama’s most important first-term accomplishment and in all likelihood will define his political legacy. For the White House, the law transformed the flawed private insurance market, thus making health care more affordable for middle-class Americans while providing accountability for insurers who would thereafter be challenged to deny medical coverage due to preexisting conditions.1 Yet, for critics, it registers a dangerous and unconstitutional encroachment by the federal government into areas of policy traditionally governed by local citizens and their elected state leaders. The litigation response was punctuated by Virginia attorney general Ken Cuccielli’s highly publicized vow to obstruct the new law “as soon as the ink is dry,” a promise accompanied by his decision to file a lawsuit less than five minutes after the bill was signed into law.2


      State Attorney General Cuccielli hardly stood alone as his lawsuit was absorbed as only one of many others that were filed across the nation challenging the law in U.S. district courts. Lying beneath the dispute are core questions involving the scope and impact of state sovereignty and whether Congress is constitutionally permitted to use its commerce and implied powers to force states to erect marketplace exchanges to allow citizens and small businesses to buy private insurance with federal subsidies or to direct that citizens to buy their own health coverage. In late January 2011, District Court Judge Roger Vinson, sitting in the Northern District of Florida and an appointee of President Ronald Reagan, erased the entire health-care bill in State of Florida v. U.S. Department of Health and Human Services, thus becoming the first judge to do so on the grounds that Congress had overstepped its constitutional authority. In August 2011, the Eleventh Circuit affirmed in part, striking down the individual mandate (the requirement that individuals buy health insurance or pay a penalty) but upholding the rest of the health-care law.3


      Yet before the start of the U.S. Supreme Court’s 2011–2012 term, the precise legal status of the health-care bill remained highly uncertain because a plethora of active lawsuits were challenging it, including a decision from the Sixth Circuit that upheld the individual mandate—which helped prompt the Court to accept review of the issue in light of the split of authority present in the federal appeals courts.4 Notably, the issue of whether Congress has the commerce authority to force citizens to buy health insurance is not the only focus of the underlying litigation, as several health-care reform challenges raise other complex constitutional and procedural issues, including those touching upon the scope of Congress’s spending power and whether certain plaintiffs have proper legal standing to have their full arguments heard before the courts.5 Against this legal context scholars and pundits from both sides of the ideological spectrum have thus cast the struggle over health care as a referendum on the Obama presidency and, of course, the influence of the high court’s partisanship.6


      There is little doubt that the swift legal response to the controversial legislation is a manifestation of twenty-first-century progressive federalism politics. It underscores a long-standing political debate that emerged at the nation’s founding between nationalists and antifederalists, or state’s rights advocates. In light of Obama’s 2008 election as a “man of the Left”7 favoring proactive federal solutions, political opposition from the Right supporting states’ interests remains grounded in two closely aligned ideological beliefs. One strain of conservative thought asserts the PPACA, along with the massive February 2008 economic stimulus package designed to ease the sting of the mortgage financial crisis that preceded it, is clear evidence of a breach of the boundaries that otherwise properly set apart national and state power. Under this view, intrusions into health care, a traditional policy domain of the states, are beyond the scope of permissible national authority and signal the onset of a Second New Deal.8


      Other like-minded conservatives similarly agree there is overreaching but add that the libertarian principle of protecting individual rights is also violated. For conservative libertarians, Obama’s progressivism is offensive to those thinking the federal government has no business making personal choices for citizens about the type of health care they want. Apart from the political rhetoric, these ideas capture a mixture of old and new values that paradoxically remain aligned with Ronald Reagan’s presidency, the U.S. Chamber of Commerce, and the libertarian Cato Institute. Depending upon the nuance of conservative preference at issue, right-wing conservatism is grounded in basic convictions that fervently strive to achieve government deregulation and to respect state or individual rights.9


      These partisanship divisions involving federalism frame differences between adversaries and even allies who seldom agree on the proper role of government in solving public policy problems. They predictably flow from the ideological repercussions of Obama’s election and past political struggles. Before Obama, Presidents Richard Nixon, Ronald Reagan, and Bill Clinton expressed commitments to increasing state autonomy, typically with grant incentives and policy decisions scaling back the federal government’s reach over certain entitlement programs. But events such as September 11, the Iraq and Afghanistan wars, and Hurricane Katrina allowed their successor, President George W. Bush, to centralize executive power and continue the general drift of authority to Washington, DC, that started with previous administrations. The policy implications for resolving federalism questions are clear: the rising number of federal programs and the countervailing need to attract grant dollars constrain state officials as they try to implement national policies while they try to achieve state policy change creatively. As a result, they undertake cooperative and independent efforts to deal with unfunded mandates across a broad spectrum of policy areas, including education, homeland security, welfare, election reform, gay rights, the death penalty, and greenhouse gas emissions.10


      Identical crises and new social problems will undoubtedly shape the federalism landscape well beyond Obama’s administration. The Wall Street mortgage meltdown, an intractable recession, the bailouts of the automobile industry, the burgeoning federal deficit and dramatic budget shortfalls in the states, the protracted war in Afghanistan, efforts to control illegal immigration, the need to clean up the BP oil spill in the Gulf of Mexico and fund federal disaster relief responsibly, and the ongoing political arguments over the federal budget and the proper government response to curb deficit spending as a key issue pervading the 2012 presidential election all place new obligations on national and state governments to respond in ways that match ideological interests and federalism priorities. Contemporary political dynamics coincide with the Obama administration’s ready acceptance of the use of federal power to accomplish political reform. That reality has increased ideological conflict and explains other institutional developments, including the emergence of the Tea Party movement, the persistence of ongoing federalism litigation in state and federal courts, and heightened organized group advocacy. The fluidity and increasing partisanship of the policy environment, in turn, arguably has begun to turn traditional conceptions of federalism values on their head.11


      For different reasons the presidencies of George W. Bush and Barack Obama have reignited the passions of conservatives and liberals who have vested interests in adopting new strategies to winning federalism contests. Progressives, however, have been actuated by ideological conceptions of federalism that date back to the New Deal but that continue to press forward. Before the late 1930s the lines of authority between the federal and state governments were strictly drawn and enforced by the courts. This dual federalism model yielded to the weight of the Depression and the need to enlarge the scope of federal power, a fact that the judiciary seemed to understand. Post–New Deal cooperative federalism differed, though, from dual federalism because states had concurrent powers with the federal government. Yet the operative assumptions of cooperative federalism changed after World War II, partially in reaction to the Supreme Court’s decision in Brown v. Board of Education,12 a ruling that divided the country along racial lines, and other legal policy decisions from the Warren Court (1953–1969) that were deemed by critics to be highly activist.


      As the federal government increased its commitment to enforce civil rights law in the states in the post-Brown era, federalism arguably became “understood as [a] constitutional protection for states from national meddling” or, put differently, “a convenient shield for local obstruction of federal efforts to guarantee civil rights.”13 For many liberals, this perception was associated with a resurgence of states’ rights and racism. That criticism continued into the 1980s and politically became aligned with conservative efforts to limit the national government’s power over traditional state functions, including education, crime, and general welfare policies. As the liberal Warren Court was replaced by the conservative Burger (1969–1986) and Rehnquist (1986–2005) Courts, any hope that the federal judiciary would give national officials the constitutional power to fix unconstitutional violations in the states was dashed, mainly because the highest court in the land was thought to be meshed with the institutionalization of political coalitions favoring states’ rights and a limited national government.


      Nevertheless, the old liberal lament in federalism politics has softened somewhat in light of recent developments reflecting increasing federal centralization, a phenomenon (as described earlier) that is reinforced by post-9/11 Bush and Obama administration policies. A new facet of the political debates concerns how the states and ideologues react to federal omnipotence. Some progressives and others observe that the growth in federal power has been matched by efforts in the states to legislate in social policy areas that traditionally have been ignored or scorned by federal officials, especially in times of conservative control. These initiatives, which encompass advancing gay and lesbian rights, banking regulation, health care, environmental control, and international law principles, have coalesced to form “blue state federalism,” a progressive metaphor favoring the cooperative brand of federalism that defined post–New Deal politics up until the 1960s. Notably, blue state federalism stands in stark contrast to the conservative “Constitution in Exile” movement of an earlier time period, which fits more comfortably with the model of dual federalism and its assumption of strictly defined governmental powers.14


      The old, new, and progressive trends of federalism register the significance of the judicial role, which remains at the base of comprehending the merits of political arguments and policy outcomes that comprise the American federalism heritage. The issue is germane simply because federalism stands as “both a conception of governance and a principle of constitutional law in the United States.”15 The linkages between official control and constitutionalism are at the heart of the competing political arguments resonating from the New Deal to the present, and they help to explain the centrality of U.S. Supreme Court decision-making in creating national and state public policies. As the next section details, however, the precise contours of federalism remained unclear as a practical form of governance, both at the founding and afterward, in large part because the constitutional principles defining federalism have evolved and constantly changed over time. While many federalism and constitutional scholars can agree that the framers made the assumption that the federal courts would hold a critical place in managing conflicts between the states and the central government, the manner and interpretation of the Supreme Court’s federalism power remain unpredictable and in flux.


      Federalism at the Founding


      The United States has a federal design greatly influenced by British political traditions and philosophy. Specifically, its political system consists of a representative republic with separation of powers, checks and balances, and a respect for individual liberty at its foundation. Perhaps no less important to the founding conception of American republicanism is the division between, and the concurrent authority of, the centralized government and its relationship to a large body of sovereign states. The coexistence of dual sovereignties, essential to a federalism design, is built upon a constitutional assumption of delegated and residual powers: authority not assigned by the Constitution to the national government becomes part of the states’ remaining powers. Even so, the boundaries between sovereigns have never been clearly established, and the necessity for constructing a federal blueprint became apparent at the founding, and that plan is closely aligned with a theory of constitutionalism that is substantially informed by a political theory, ideological conceptions originating from colonial imperial rule, and the practical necessities of the time.16


      Before the Constitutional Convention, leading political statesmen realized the existing charter of government, the Articles of Confederation, was increasingly flawed because its decentralization prevented it from becoming a cornerstone of a unified nation. With the Articles, each state enjoyed sovereign rights in a loose confederation of voluntary cooperation, and state legislatures controlled what became a system of weak central government. There was no power to coerce the states into compliance on issues affecting the national interest, including congressional apportionment, the payment of Revolutionary War debts, managing conflicts with indigenous tribes, and the distribution of western lands. Local economies were dysfunctional, in part because states issued devalued paper money as legal tender to pay outstanding obligations.17 The national assembly could not act without a majority consensus from the states, and, similarly, there was a weak executive and no national court system. The confederal structure meant that any attempt to act collectively was undercut by state independence. With a unicameral assembly and a diluted executive and nonexistent judiciary, the Articles symbolized an ineffectual league of friendship among the states that prevented states from joining together to repel domestic or foreign threats.18


      The absence of national sovereignty put the country at risk in the aftermath of a hard-fought war for independence from Great Britain, and it led increasingly to insistent calls for political reform. Most elite statesmen, whose own economic self-interest was arguably jeopardized, agreed a more robust central government would best preserve economic stability and individual property rights, provided the people of the United States consented. Although it was imperative to reconcile national and state interests with a carefully crafted principle of political representation, arresting instability in the states, particularly in legislative assemblies, was a primary concern in trying to achieve meaningful constitutional reform. Influential statesman such as John Jay and John Marshall agreed with James Madison’s view, as shaped by his years as a Virginia politician, that state legislatures could not be trusted.19 As Madison therefore put it, a new government had to provide a check against state legislative majorities because they churned out “multiple” and “mutable” laws that combined to produce “injustice of the laws of the States.”20


      While fixing the Articles remained a possibility, enlightened political theorists such as Madison used the history of failed republics as a template for creating a different kind of republicanism. One of the most important ends of government, securing individual liberty, is safeguarded as well if the framework is built on principles restraining government and what was feared to be unchecked human passion. Madison’s republicanism thus assumed constitutional structure would temper personal self-interest, and in this way it operated as a “self-balancing machine.” If properly set up, the machine’s design would succeed in spite of the natural tendency of human frailties, avarice, and self-interest to undermine political institutions.21


      Analytically, the traditional preconception and definition of what a constituted a good republic had to change. In Madison’s mind, the proposed Constitution had to foster a large republic. Size mattered because only expanded republics could soften the destructive influence of groups actuated by majority rule, or factions, which typically dominated the governing process and overwhelmed minority opposition. As he reiterated in Federalist No. 10, the absence of auxiliary precautions, among them separation of powers, checks and balances, and federalism, would prove fatal to the new republic, as it was for ancient and modern confederacies in Greek and Roman times. Accordingly, a key element of Madison’s theory was to extend the sphere of the republic, a solution that facilitated economic diversity by reducing class and sectarian strife, as well as unequal property distribution. The idea, which captures the modern political science tenets of social and cultural pluralism, significantly departed from the conventional wisdom of the time. Other key political thinkers in the founding period, such as Montesquieu in The Spirit of the Laws, argued that only small confederate republics could properly strike a balance between popular sovereignty and political liberty.22


      The new conceptual framework meant that federalism could never operate as a simple division of power between the state and central governments. Federalism in a large republic was more complex. As Madison said in Federalist No. 39, “The proposed Constitution . . . is, in strictness, neither a national nor a federal Constitution, but a composition of both.” Put differently, Madison’s federalism sought a “middle ground” between the “supremacy of the national authority” and the inclusion of “local authorities” so they could be “subordinately useful.” The middling course tilted heavily in favor of vesting the central government with sufficient powers to compel state citizens to heed the national interest. The institutional design created a “compound republic”—a political structure dispersing governmental authority into separate national and local spheres (federalism), juxtaposed against another subdivision of three distinct national departments (separation of powers). In this way Federalist No. 51 declared that “a double security” protected the people because the “different governments will control each other” while “each [simultaneously] will be controlled by itself.” In short, federalism helped offset the destructive loss of republican (civic) virtue that unchecked factional interests and state legislative misrule helped to foster in political systems.23


      The nature and scope of the proposed 1787 constitutional compact caused ongoing political controversies lasting well beyond the founding. The wisdom of consolidation was debated by the founders in several ways. The convention’s agenda was set early on by the introduction of the Virginia Plan, a proposal favoring the large states and centralization. One aspect, the Article VIII provision calling for a Council of Revision, sought to create a hybrid executive and judicial body that vested the central government with a limited veto, allowing it to prejudge the validity of national laws (including those nullifying state laws). After two weeks of review by committee, the council proposal was rejected. Thereafter a revision of the Virginia Plan was ultimately submitted to the full convention, but only after it had evaluated, and rejected, the merits of the New Jersey Plan—a set of resolutions offered in response to the large states’ plan and one favoring the states, as well as the creation of a judiciary requiring state courts to adhere to laws enacted under the revised articles of union.24


      Apart from the Virginia Plan’s Council of Revision and the New Jersey Plan’s response, Madison made another proposal to have the central government armed with a negative, or veto, over all states’ laws, “in all cases whatsoever.” Like the Council of Revision, it did little to allay the fears of anti-consolidation supporters.25 In drawing from the British imperial practice of using a privy council (an executive and legislative entity representing the king and his counselors) to determine the validity of colonial laws, the federal negative was similarly conceived to empower Congress to review the acceptability of state legislation ex ante, or before enactment.26 The nullification safeguard proactively imbued Congress with irrevocable authority to render state laws impotent at inception. Still, the negative was vital to republican theory because it supplied balance to the constitutional structure in at least two ways.


      As a defensive measure, the veto discouraged state encroachments on federal authority. As such, it affirmatively insulated citizens from state violations of republican liberty through the operation of unjust laws. In this fashion the negative blunted the impact majority factions would have as they worked to destroy republican integrity. Whereas critics aligned the negative and Madison’s support for it with British imperialism in the colonial era, Madison insisted it did not impose a form of hierarchical control on the states. Rather, its purpose was to act simply as a mechanism that prevented states from spinning out of their centrifugal orbits. In this sense, the federal negative was not a substantive rule of decision or policymaking that invalidated state laws running afoul of the Constitution.27 Instead, it was designed to fix the core problem of the confederacy. State governments repeatedly transgressed against union interests by restoring estates and forgiving debts in violation of the Treaty of Paris, by interfering with private contracts and levying taxes at unreasonable rates, and by issuing unsecured paper money that wiped out public and private debts. Consequently, the veto was akin to a procedural safeguard, albeit one that supplied and institutionalized methodology for national supervision over disruptive state legislation. In Madison’s words, it actually was “the mildest expedient that could be devised for preventing these mischiefs.”28


      Given its fundamental place in the nascent republic, Madison was deeply disappointed when the convention voted not to adopt the negative. He was convinced that its absence was “mortal to the ancient Confederacies, and to be the disease of the modern,” and he held onto that view long after the Philadelphia meeting. The negative’s defeat had lasting implications for the judicial enforcement of federalism principles as well. That ironically quickly became apparent when the convention’s delegates wrestled with the difficulty of creating a union while respecting state sovereignty. In weighing the negative’s merits, they strategized about the best way to strike a workable balance between levels of governments. They determined that satisfactorily reconciling the multiplicity of interests meant trusting either state or federal judges to enforce federal law against recalcitrant states. While many statesmen endorsed the checking principle at the negative’s base, several feared it would operate too harshly against the states and be tantamount to a direct military order. Under this view it could be used as a weapon against the South and slavery. A less threatening alternative implicated the federal supremacy clause, a characteristic of the New Jersey Plan (the small states’ proposal debated alongside the large states’ Virginia Plan). The supremacy clause, it was reasoned, could be a functional substitute for Madison’s legislative negative, especially since its legitimacy came from the principal set of resolutions favoring the states.29


      With this in mind the convention jettisoned the negative and shortly thereafter crafted the supremacy clause. In doing so the framers decisively put the responsibility of federal law enforcement on the shoulders of federal judges, but given the untested nature of the new federalism they engineered, they never could anticipate how it would work in practice or what its future consequences might be. Nonetheless the combination of the supremacy clause and Article III judicial authority served notice that American federalism would be a province of the federal courts. Additionally, whereas the original promise of Madison’s veto leaned toward a greater institutional place for Congress to strike a balance between multiple sovereigns, its defeat heralded an ideological shift that was oriented toward fashioning judicially centered remedies.30


      In this light the historical evidence suggests that the power of judicial review—a court’s institutional license to annul anticonstitutional legislative or executive action—emerged from a reconfiguration of constitutional and federalism principles that can be traced back to the colonial experience and extended forward to the 1787 Constitutional Convention. The revision of political ideas had the ultimate institutional effect of anointing federal courts as the de facto mediators of national and state conflicts. Yet locating the fulcrum of institutional supremacy did not answer the question of how either level of court would use judicial review in practice. “The rejection of the negative and adoption of the Supremacy Clause,” law professor Alison LaCroix explains, “gave state judges the power to interpret the law of the federal polity while, in the same stroke, bringing those judges under the occasional control of that polity.”31 Also, for some historians judicial review was understood not to be a horizontal threat: few thought it would be used to negate presidential or congressional prerogatives at the federal level.32 Consequently, the insecurity of knowing how it was going to work vertically—that is, in and against the states—was a more acute but unpredictable concern.


      Although the framers may have thought that the power of judicial review over state laws would be applied and enhanced through the supremacy clause, the hostility shown against New York and Rhode Island judges who tried to claim it against state assemblies indicates a different interpretation of the framing. The impossibility of ascertaining how any judge would use judicial review at this point in the nation’s history—especially since state judges would surely test the limits of their authority by using it against federal encroachments—confirms the complexity underlying what the supremacy clause and judicial review might represent in the founding mind-set. As a legal standard, the supremacy clause for state judges was probably only an aspiration and not much of an incentive or a mandate that could realistically be applied at the time. Although the supremacy clause might have constrained judicial behavior, it is implausible to think state judges would never abuse their authority when confronted with the question of what law they should apply to any given hypothetical fact situation.33


      In the end the risk that state judges would bypass the supremacy clause to decide cases against national interests thus probably constrained the framers to rely upon the U.S. Supreme Court to act as the final arbiter of federalism disputes. In discussing the reach of national powers under the proposed Constitution, Madison implied as much in Federalist No. 39. After acknowledging the states retain “a residuary and inviolable sovereignty” over matters going beyond their enumerated constitutional powers, he nonetheless flatly stated, “It is true that in controversies relating to the boundary between the two jurisdictions, the tribunal which is ultimately to decide is to be established under the general government.”34 In sum, the convention debates over the negative over state laws, the supremacy clause and its operation, and the likely scope and application of judicial review suggests the U.S. Supreme Court was in all likelihood intended to superintend, and inevitably decide, who the ultimate victor would be in federalism struggles between national institutions and subgovernments.


      The Evolution of Federalism Jurisprudence


      Federalism theory and what it represents over time is inherently ambiguous, imprecise, and controversial. Scholars remain at odds over its meaning or significance. For legal scholars Malcolm Feeley and Edward Rubin, federalism is nihilistic and characterized by a loss of autonomous political identity by geographical subunits and citizens in a centralized regime of managerial decentralization. Judicial enforcement of its doctrine is incoherent and inconsistent, whereas legal historian Edward Purcell asserts it is a historical amalgamation of doubly blurred, fractionated, instrumental, and contingent structures, with its operation superficially reflecting only the “social, political, and ideological commitments” of its adherents. The risk of conflating federalism theory with politics is echoed by Feeley and Rubin, and political scientist John Nugent adds that federalism scholars often speak past each other and fail to synthesize a variety of distinct interdisciplinary contributions that potentially could inform law, political science, or public administration studies.35


      There is little disagreement that the U.S. Supreme Court’s supervision of federalism principles began shortly after the Constitution’s ratification. Still, the judicial lines the judiciary has drawn have fluctuated historically, predictably in response to the governing political climate and germane policy preferences. In this way “federalism’s emergence and development” join with “particular moments and particular debates [that aid in] finding the appropriate balance of theory, experience, contingency, and expediency.”36 The historical ebb and flow of American political development and intergovernmental relationships may also be perceived as having connections to several distinct federalism eras. The first spans from the founding to the Civil War in the 1860s. A second, regularly linked with dual federalism, ranges from the Civil War to the onset of the New Deal in the 1930s, and a third, cooperative federalism, emerges after the New Deal and lasts until about the late 1950s. Other variations are likely to be more contemporary in scope under different headings (e.g., creative, new, and co-optive federalisms), developing from the 1960s to the present, which represent a response to, and an amalgam of, past eras.37


      While it may advance a particular federalism theory, correlating federalism’s evolution with discrete time periods is defensible. Using descriptive and temporal labels supplies historical grounding and factual context for appreciating federalism’s complexity, and it helps to understand the Supreme Court’s relevance in umpiring its theoretical underpinnings, interests, and synergistic relationships.38 Put differently, the scope and application of the judicial role is better appreciated by tracking the common law’s development of its key constitutional law precedents, as shaped by the governing political environment over time. This is true even if the constitutionalism is qualitatively characterized by court rulings that do not proceed in a straight line and, instead, can only be adjudged to be messy at best and contradictory at worse. Regardless, outlining federalism’s uneven but steady progress allows for a deeper appreciation of illustrative rulings and political events that signify the nature of unionism, the interests of state sovereignty, and the ideological contestations defining federalism jurisprudence. While by no means an exhaustive list or chronology, the next section conveys several crucial moments in representative eras, up to the present.


      The Founding and Nascent Nationalism


      The 1780s American confederacy is defined by state-centric decentralization. In contrast, the new constitutional framework expressed an evolving commitment to consolidation as the nation matured. While the framers agreed to form the U.S. Supreme Court as a court of last resort, no consensus emerged in Philadelphia to grant state courts federal authority or to establish federal courts; thus Congress had to resolve these issues after the convention, ostensibly through the passage of the 1789 Judiciary Act. In an era of growing centralization, the fault lines for early federalism contests thus were exposed by congressional decisions to create lower federal courts, to vest them with power over cases affecting state courts, and to situate the continuing relevance of English law in American jurisprudence and separation of powers theory (i.e., if English law granted federal courts common law authority over the states and the scope of coterminous tripartite federal power). Not only do these issues manifest the colonial legal culture’s influence on modern federalism principles, they also represent one of the first landmark rulings of the first Supreme Court and historically “part of the high drama of public affairs” of the time.39


      In Chisholm v. Georgia,40 the justices ruled Georgia could be sued in federal court by a private out-of-state citizen seeking contract damages for supplies delivered but not paid for during the Revolution. In opposition, Justice James Iredell’s dissent urged the states cannot be sued without their consent under common law sovereign immunity rules; thus Georgia did not have to defend itself against a private federal court action. The intense public outcry in response to Chisholm aligned itself with Iredell’s views. By January 1798 the states had ratified the Eleventh Amendment principle that federal courts are divested from hearing similar lawsuits. As a result, Chisholm is a historical marker to explain what was beneath the states’ motivation to use the amendment process to overrule, for the first time, a U.S. Supreme Court outcome. It also raised the persistent issue of whether the Chisholm majority—consisting of delegates to the convention (John Blair, James Wilson) and key figures in state ratifying conventions and in writing the Federalist Papers (William Cushing, John Jay)—correctly captured the founders’ intent in giving to the Supreme Court jurisdictional and national power over the states under the Eleventh Amendment. Enduring until the Civil War and sporadically afterward, Chisholm’s impact would serve to complicate the meaning of federalism and sovereignty, thus reflecting a constitutional truth that the amendment’s meaning has never been truly settled and, as such, remains a vexing source of judicial conflict and political controversy.41


      Wrestling with Chisholm’s federalism implications must account for framing intent, its ideological context, and the effect of both on the judicial function. The political unrest caused by what many founders thought was the abuse of state legislative authority (a key reason behind the call for a constitutional convention) was soon eclipsed by persistent jurisdictional struggles to determine the judicial role of all federal courts when situated against state courts in the aftermath of the Constitution’s ratification. The 1789 Judiciary Act, establishing inferior (district and circuit) federal courts, and the Judiciary Act of 1801, reforming circuit court operations and enlarging federal legal authority over state courts (but repealed one year later), generated several pivotal controversies of judicial federalism (the proper relationship between federal and state courts) that defined the nation’s early judicial history. Whereas the conflicts illustrate a general reluctance to trust centralized power, they also highlight the tenacity of partisanship between the Federalists (favoring centralization and creditor interests) and the Jeffersonian Republicans (supporting state and debtor interests) over land speculation litigation, the punitive effect of seditious libel laws under the Alien and Sedition Acts (laws criminalizing political dissent against the government), the wisdom of foreign trade and oceanic commercial policy, and the ambiguity of the Supreme Court’s appellate jurisdiction over state law interpretations.42


      One facet of federalism involved ongoing attempts by states and their judiciaries to attack the Supreme Court’s Article III and Section 25 (of the 1789 Judiciary Act) power to review state laws. As Chisholm symbolized, such challenges began at the Court’s inception and continued apace until the Civil War and afterward. A variety of institutional developments, including the paltry nature of federal court jurisdiction, the travails of circuit riding, and the narrow scope of subject matter the courts heard, combined to tie the federal courts to local geographical regions and preferences, thereby significantly reducing their legal or policymaking influence over national affairs. Moreover, the Supreme Court’s beginning was greatly affected by the ideological ramifications of the new society and its untested culture. The conventional labels typically used to describe the judiciary—including definitions of nationalism, federalism, and chief justice orientations—reflect the reality that “ideology continually confronts, reshapes, and is reshaped by cultural experience, and the presence of potentially competitive ideologies in the same time frame.” As such, the “ideological ethos” of early America is “most accurately described as an amalgamation of republican and liberal ideologies, with other ingredients, such as the belief that America was an exceptional and unique culture.” In this light the Supreme Court is perhaps best perceived as nothing more than “an institution responding to contradictions in the culture of its time.”43


      These dynamics appear in several Marshall Court (1801–1835) opinions, among them Marbury v. Madison, the case fortifying the power of judicial review.44 The opinions showcase that it was up to the task of building its political reputation and institutional legitimacy as a coequal branch of government in the postfounding period. It did so in spite of the partisan strain caused by the nation’s first political parties, the pro-centralization Federalists and states’ rights Republicans, and the bitterly contested 1800 presidential election, won by Republican Thomas Jefferson. In a few short years the events leading to the beginning and resolution of the War of 1812 with Great Britain created some common ground that was used to strike a balance between the needs of the nation and parochial preferences. Under Marshall’s Federalist leadership and with his talent for consensus building, the Court thus positioned itself to become politically legitimate, even though over time, as the bench’s composition changed with at least five appointments from Presidents Thomas Jefferson and James Madison, presumably the Court would become less nationalistic.45 The Court’s salience grew when it granted Congress broad powers to regulate the economy under Article I’s commerce (Gibbons v. Ogden, 1824) and necessary and proper clauses (McCulloch v. Maryland, 1819). With Gibbons, Marshall’s somewhat ambiguous language suggested that states had some role in regulating the political economy so long as they did not interfere with Congress’s ability to control interstate or foreign commerce, and in McCulloch Marshall equipped the federal government with the means to assert its supremacy over the states if Congress was acting within the scope of its enumerated powers. For legal historian William Wiecek, McCulloch especially is relevant because it is a trilogy of Marshall Court cases that earmarked the Supreme Court as the final authority in constitutional law governing the political branches and the states.46 In still other cases, including Martin v. Hunter’s Lessee and Cohens v. Virginia, the Court armed itself with ample authority to review state court civil and criminal laws. For legal historian G. Edward White, this cluster of cases actuated the worst fears of anti-consolidationists, who believed the justices eventually would exceed their constitutional authority on the basis that “every extension of federal legislative power would yield a comparable extension of federal judicial power.”47


      Whereas Marbury, Gibbons, and McCulloch supplied the federal courts with the necessary authority to put affirmative constitutional limitations on the states, Martin v. Hunter’s Lessee and Cohens v. Virginia are heralded as comprising some of the “great foundational ‘federalism’ decisions of the Marshall Court,” ostensibly because they marked the constitutional boundaries of federal court jurisdiction over the states.48 Martin’s ruling by Justice Joseph Story (Chief Justice Marshall recused himself) rejected on constitutional grounds a Virginia appeals court’s refusal to follow Section 25 of the 1789 Judiciary Act. In a second appeal to the high court, Martin’s ownership rights to land he inherited from a British loyalist, and whose title was protected by the 1783 Peace and 1794 Jay treaties, were vindicated—thereby trumping Virginia’s assertion that it acquired the property through its alien inheritance confiscation laws. Justice Story insisted the Constitution is a constitutive act of the people and, at times, expressly impairs state sovereignty. While Section 25 properly conferred concurrent jurisdiction, federal courts also enjoyed appellate authority over state determinations, principally to harmonize conflicting interpretations and to create a uniform body of law. As he wrote, “The courts of the United States can, without question, revise the proceedings of the executive and legislative authorities of the states, and if they are found to be contrary to the constitution, may declare them to be of no legal validity”; the same principle, he continued, applied to state court judgments.49 Under this view, the Constitution, and Congress’s Section 25, meant the Supreme Court was fully empowered to review state civil cases under its appellate powers.


      Martin’s importance lay too in showing the Court was willing to at least temporarily dismantle the compact theory—the antinationalist argument asserting the states did not relinquish sovereignty when the nation was created. Martin put few limits on centralization while “relegat[ing] the states to little more than administrative units.”50 Later Chief Justice John Marshall extended Story’s reasoning in Cohens v. Virginia, but this time to state court criminal matters. Cohens tested the Supreme Court’s authority to evaluate the criminal convictions of defendants for illegally selling lottery tickets under state law. On appeal, they claimed immunity from prosecution because a federal law enacted in the District of Columbia legally sanctioned what Virginia outlawed. Restated, they directly asserted that federal courts could not exercise dominion over state sovereignty, either generally or specifically under the Eleventh Amendment, notwithstanding Section 25’s opposite suggestion.51


      While Marshall deflated any state rights’ opposition by ruling for Virginia on the grounds that the congressional anti-lottery prohibition only applied to the district, he rebuffed Virginia’s principal claims by reasserting national and judicial authority under the supremacy clause. In his words, the Court’s “judicial power as originally given, extends to all cases arising under the constitution or a law of the United States, whoever may be the parties.” Virginia’s status as a party did not divest federal courts of their appellate jurisdiction. Further, the Court could review state court rulings because “in a government acknowledgedly supreme, with respect to objects of vital interest to the nation . . . the exercise of the appellate power over those judgments of the State tribunals which may contravene the constitution or laws of the United States, is . . . essential to the attainment of those objects.” Marshall swept aside the Eleventh Amendment argument by observing federal courts were only barred from hearing lawsuits from citizens without state consent, but reviewing federal law was permissible when the state initiated criminal prosecution, and it was not commenced “by a citizen of another State, or by a citizen or subject of any foreign State.” Like the Martin case before it, Cohens signaled that naked claims to state sovereignty were not going to stop federal courts from weighing in on the constitutionality of state court proceedings or judgments. In fact, each ruling stressed the need for the highest court in the land to bring uniformity to constitutional interpretations of international and domestic law, including the extent to which the nation is bound by its treaty obligations and in commercial cases. Both cases thus helped to fuse federalism theory with the permissible exercise of appellate jurisdiction within “contested terrains of constitutional discourse,” therefore creating a “bold vision of federal judicial supremacy.”52


      The rise of federal judicial power and the drift toward centralization were opposed by detractors centered in local cultures, attachments, and interests. The localism spirit, closely aligned with states’ rights, dates back to the Revolution and remains pervasive. Several political events, chief among them Thomas Jefferson’s Republican victory over Federalist John Adams as president in 1800, polarized sectional differences as national and state leaders fought over what the judiciary’s role should be in governing the nation. Ultimately, that question became subsumed by other political battles involving the scope and application of the Alien and Sedition Acts, the Kentucky and Virginia Resolutions, chartering a National Bank, federal court reform, the impeachment of federal judges, western land development (spurred on by the Louisiana Purchase), the expansion of slavery, and sundry diplomatic or national security disruptions.53


      These developments coincided with a growing national economy. The Supreme Court encouraged expansion by granting Congress broad regulatory powers while simultaneously limiting state interference through Article I, Section 10, those constitutional restraints preventing states from impairing private contracts, coining money, or levying duties on imports or exports. By 1825, over a thirty-four-year period, the Marshall Court had nullified almost a dozen state laws for constitutional reasons. The judicial activity illustrates that the coexistence between levels of government was regularly being tested: it was increasingly unclear if a “nation-centered or states-centered theory of federalism would prevail.”54 Persistent objections to centralization helped bracket other federalism moments between Jacksonian democracy and the Civil War.


      The Nullification Crisis of 1832–1833, caused by South Carolina’s refusal to comply with the federal tariff supported by President Andrew Jackson and the Congress, combined with rising sectional differences over slavery to foreshadow dramatic legal and policy change that included an implied right of southern secession from the Union. The Era of Good Feelings, a snapshot in time marked by the rise of the philosophy of legal science and the legal profession and by a striving for the development of an orderly balance of legal principles, also reflected a period of national harmony and less political strife in the patriotic aftermath of the War of 1812, but it stood firm only so long as the provocative issues of the day (slavery, western progress, and the economy) were kept submerged.55 Soon, however, these questions dominated political affairs. The president sparred with Congress over the parochial and moral consequences of chartering a Second National Bank, securing Indian removal, and slave ownership.56 In contrast to the nationalist Marshall Court, South Carolinian John Calhoun’s advocacy of a state-centric compact theory during the Nullification Crisis raised credible fears of southern secession.


      The apprehension fueled many of the Taney Court’s (1836–1864) federalism contributions, but other factors were at work as well. The antebellum period featured increased state court activism, where judges confidently used private tort, contract, and natural law principles to adopt Jacksonian reforms and further the interests of capitalists.57 The U.S. Constitution, however, seemed to veer in a different jurisprudential direction because it granted Congress powers over new state admission, legal governance in the territories (Art. IV, sect. 3), and slave importation (Art. I, sect. 9). Interpreting these and other constitutional provisions (e.g., the republican guaranty to state governments, privileges and immunities, and full faith or credit) proved to be a highly fluid enterprise and increasingly divisive for the courts and country. Lingering but unresolved questions over the meaning of the three-fifths clause and the apportionment distortion it created in favor of southern political representation (or in deciding if territories could be admitted into the Union as slaveholding or free states) added to a growing disunion sentiment that took root and continued to grow shortly after the Louisiana Purchase.58


      Apart from the interpretative challenges facing the judiciary, the political age was volatile. The 1858 congressional and 1860 presidential elections, together with the coalescence of several southerners (and slaveholders) on the bench, created a political climate that made it difficult for judges to separate their partisanship from their judicial behavior and, by definition, the neutral and independent discharge of their official duties. This was true of the Taney Court as well, for its “members . . . were predominately politicians, appointed for political reasons in an intensely political age, and their partisanship, though it might be muted, was never entirely smothered by the proprieties of judicial office.”59 Taney’s elevation from secretary of the Treasury in the Jackson administration to Supreme Court justice is illustrative, prompting an aging John Quincy Adams to muse that the Maryland native was a “convert from the ranks of federalism to rank democracy and a man of exceedingly doubtful moral principle.”60 The partisan invectives register the difficulties of measuring the Taney Court’s federalism legacy in light of its ambivalent decision-making: it ratified state-centric slaveholder interests in Dred Scott v. Sandford while simultaneously advancing economic consolidation in landmarks such as Propeller Genesee Chief v. Fitzhugh (extending admiralty federal court jurisdiction) and Swift v. Tyson (allowing the federal judiciary to create federal common law in commercial matters without following state court rulings). Until it was later overruled in 1938, Swift eventually let federal judges craft centralizing rulings in a variety of private law realms, including wills, torts, contracts, and damages.61


      Still, while Chief Justice Roger B. Taney’s constitutionalism paralleled many Marshall Court precedents, it nonetheless maintained a healthy respect for strict construction and judicial restraint—at least insofar as placing affirmative limits on the federal government’s capability to obstruct state autonomy, particularly in slavery cases, was concerned. His rather schizophrenic reputation as a former Federalist, a southern slaveholder, and political hack tends to obscure reasonable attempts to decipher the constitutional meaning of Taney’s commitment to national goals, dual federalism principles, and the entrenchment of slavery as a political institution.62 Several opinions—among them Charles River Bridge v. Warren (ruling a state legislative charter did not impair a contract of a monopolistic corporation that had unrestricted rights to collect bridge tolls), Briscoe v. Bank of Kentucky (sanctioning paper money issuance by a state-owned bank), the License Cases (permitting state regulation of local liquor sales), Strader v. Graham (affirming slave status by residency and not temporal employment or residence in a free state), and Cooley v. Board of Wardens of the Port of Philadelphia (creating a doctrine of selective exclusiveness protecting the exercise of intrastate dormant commerce power in the absence of federal law)—exemplify the balance the Taney Court tried to achieve in federalism cases. Of those cases and others involving interpretations of the contract clause, the political questions doctrine, and the scope of state police powers, Cooley arguably was highly significant because it gave the states the flexibility of protecting their own commercial affairs from federal encroachment if Congress had not legislated in the area, thus illustrating its consistency with dual federalism ideals.63


      Justice Story, a nationalist from the Marshall Court, paradoxically was at the center of some of the key federalism disputes that distinguished Taney and his Court’s work. Their differences are displayed in Chief Justice Taney’s disagreement (in a concurring opinion) in Prigg v. Pennsylvania,64 a Story-penned majority opinion that upheld the federal Fugitive Slave Act of 1793, identifying it as an exclusively federal, not state, enforcement remedy. In doing so it struck down Pennsylvania’s Personal Liberty Law and all others that were designed to protect runaway slaves from slave owners who kidnapped and returned them to bondage without any sort of legal process. Yet the decision was profitable to slave interests because the Taney Court gave masters and states the constitutional freedom to recapture their slave property in a state other than that where the slave had established domicile, which meant they did not have to worry about abolitionist-minded interference from state officials. But in upholding the federal law, and impliedly ceding to Congress all regulatory enforcement powers over slave property, Prigg also gave federal officials unfettered discretion to apply or disregard the federal recapture law, thus undermining southern interests as well. That is why Taney concurred in the result but disagreed with the Court’s rationale. Under Taney’s pro-slavery view, the constraints of federal law displaced state sovereignty by preventing states from taking advantage of their own laws to enforce the terms of slave recapture. Regardless, it stands to reason that Prigg is arguably analogous to Story’s attempt to follow the commercial law principles of Swift v. Tyson (1842), which earlier in the same term set the controversial precedent of nationalizing federal common law while ignoring state law; in doing so, however, it resulted in an outcome that never completely satisfied anybody in the debate over slavery.65


      A similar irony was in play in grasping how a key nullification and compact theory principle—the one insisting that federal courts are powerless to construe federal law against the states—became the crux of the Supreme Court’s decision in Dred Scott v. Sandford.66 In traveling and residing in a free state (Illinois) and a territory in Upper Louisiana (north of Missouri) with his master, Dred Scott thought he was liberated from bondage and entitled to full U.S. citizenship rights under Congress’s 1820 Missouri Compromise, which admitted two states, Missouri (slave) and Maine (free), and imposed a ban on slavery in territories above parallel 36°30' north. In a 7–2 vote each legal argument was rejected.


      On the citizenship question, Taney’s opinion reasoned that the Constitution did not intend to give slaves (and free blacks born in the United States) citizenship rights because they are “considered as a subordinate and inferior class of beings who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the Government might choose to grant them.” As such, Congress had exclusive naturalization authority, and states were powerless to make slaves U.S. citizens, no matter where they resided. Taney added that slaves at the founding were never a part of the political community of free people given “the legislation and histories of the times, and the language used in the Declaration of Independence”—partially because slaves always have “been regarded as beings of an inferior order, and altogether unfit to associate with the white race either in social or political relations, and so far inferior that they had no rights which the white man was bound to respect, and that the negro might justly and lawfully be reduced to slavery for his benefit.”67


      Whereas some social scientists imply the historical precedents of the time meant the judiciary could never consider slaves as constitutional citizens, law professor Earl Maltz is more circumspect, saying the Taney Court did not speak with one voice on the issue because three of the seven justices in the majority (John Campbell, Samuel Nelson, and John Catron) did not address the issue.68 While most in the majority agreed on the result, only four justices (Taney, Daniel, Campbell, and Catron) specifically weighed in on the Missouri Compromise’s constitutionality, and Taney’s discussion is plausibly nonbinding obiter dictum. For identical reasons, what the Court precisely held in the whole judgment, and specifically that aspect of the ruling leading to the judicial nullification of the Missouri Compromise, is equally problematic as the precedents Taney was construing appeared to favor its affirmation.69 Nevertheless, in concluding Congress is drained of delegated authority to ban slavery in the territories, the chief justice wrote that the “right to property in a slave is distinctly and expressly affirmed in the Constitution.” In reducing human slaves to objects of property and linking the Fifth Amendment’s due process clause (safeguarding life, liberty, and property rights) with the Article IV, Section 3 fugitive slave clause (affirming the right to import slaves until 1808) as textual support, he declared that Congress’s Article IV, Section 3 powers to supply “all needful Rules and Regulations” for territories and to admit states could not trump a slaveholder’s right to bring property into areas governed by the Louisiana Purchase. Congress’s authority, in fact, is granted only to insure that slaveholders are allowed to defend their rights and interests in slave property. While the remaining justices supporting Taney differed with his rationale, they agreed that the preservation of state sovereignty and the property rights of slave owners were superior interests that outweighed any opposing congressional powers to settle the slavery issue independently of the Court.70


      Dred Scott is a landmark for many reasons. Dred Scott’s plea for freedom was eclipsed by the Court’s political decision to impose a judicial solution to a problem that the people’s deliberative chamber had tried to fix with its own laws. Court watchers have long acknowledged that the case could have been settled on jurisdictional grounds without reaching the constitutional question raised by the Missouri Compromise. While some defend the Taney Court in light of the totality of its jurisprudence, critics assert the Court’s intervention was ill-advised because the outcome could not be separated from a state-centered view of nationalism, thus adding to the growing perception that the bench was highly politicized and weakening the holding’s judicial plausibility.71 Also, Dred Scott intensified sectional and partisan divisions that were already at a boiling point over many issues, among them whether Kansas should be admitted into the Union as a free or slave state. Consequently, the opinion and the reaction to it soon became instrumental in framing the famous debates between Illinois senator Stephen Douglas and the contender for his seat, Abraham Lincoln, thus becoming a harbinger of Lincoln’s 1858 senatorial defeat and his 1860 presidential victory. Moreover, it is symbolically linked with the Court’s pro-slavery jurisprudence in the 1870s and afterward, which had the effect of reinterpreting the Civil War Amendments largely to remove, and not enhance, freedmen’s equality, as most conspicuously evidenced in Plessy v. Ferguson and its endorsement of the separate but equal doctrine. So while slaveholders and their supporters applauded the result in Dred Scott, the outcome contributed to a different understanding of federalism that seriously diminished the Court’s legitimacy and disrupted the body politic.72


      While these historical perspectives and scholarly judgments are powerful signs that the Taney Court bears some responsibility for politicizing the Court and slavery as a national issue, the Court’s southern cast did not rapidly or wholesale overturn what the Marshall Court is credited with doing in the name of the Union. A common perception appears to support legal scholar Martin Siegel’s conclusion that “Chief Justice Taney, instead of demolishing the legal federalism of his great predecessor, stressed a ‘divided sovereignty,’ and actually led the way to the enhancement of the power of the federal judiciary while protecting property rights, maintaining the sanctity of the contract clause, and furthering capitalist development.” The salient political order and norms of the time, along with Taney’s increasing rigidity in defending the South aggressively with judicial power as he aged on the bench, therefore register a recurring theme of federalism that remains wedded to the concept of judicial supremacy and the role it plays in creating political synergies between the federal government and the states.73 The continuing interplay between what the Supreme Court did before and in response to the Civil War and its growing judicial activism in interpreting federalism principles that ultimately favored economic nationalism are analyzed next.


      The Civil War, Dual Federalism, and the Rise of Economic Nationalism


      Although Dred Scott’s federalism contribution may rest on the disunion it came to symbolize, the Civil War ended any ongoing threats of nullification or outright secession.74 Texas v. White, a Chase Court (1864–1873) ruling, supplied a judicial endorsement of the message. At issue was whether Texas could reclaim bonds that the United States agreed to pay as compensation to settle boundary issues relating to Texas’s admission into the Union in 1850, even though Texas seceded in 1861. The justices responded by clarifying the nature of the Union principally as a political community comprised of states. As Chief Justice Salmon P. Chase’s majority opinion explained,


      The Union of the States [was] confirmed and strengthened by the necessities of war, and received definite form and character and sanction from the Articles of Confederation. By these, the Union was solemnly declared to “be perpetual.” And when these Articles were found to be inadequate to the exigencies of the country, the Constitution was ordained “to form a more perfect Union.” . . . But the perpetuity and indissolubility of the Union by no means implies the loss of distinct and individual existence, or of the right of self-government, by the States. Under the Articles of Confederation, each State retained its sovereignty, freedom, and independence, and every power, jurisdiction, and right not expressly delegated to the United States. Under the Constitution, though the powers of the States were much restricted, still all powers not delegated to the United States nor prohibited to the States, are reserved to the States respectively, or to the people. . . . [It is therefore reasonable to think that] the preservation of the States, and the maintenance of their governments, are as much within the design and care of the Constitution as the preservation of the Union and the maintenance of the National government.75


      Texas could reclaim the bonds because its status as a state was never destroyed in a Union that is perpetual. So, Chase concluded, “the Constitution, in all its provisions, looks to an indestructible Union composed of indestructible states.” Texas openly ratified President Lincoln’s view of American constitutionalism (that secession was a nullity because the states never left the Union) and, in doing so, reinforced the basic tenets of dual federalism theory.76


      Settling vexing constitutional issues of postsecession admission of states and discovering the nature of emancipated slave political liberty allowed courts to sort out Reconstruction’s federalism implications. Up through 1875 federal courts received additional jurisdictional and removal powers to review habeas corpus petitions involving violation of national laws that might otherwise be heard in state courts with local biases. They also were asked by the legislature to adjudicate a rising number of civil rights transgressions and prosecutions. Further, Congress reconfigured federal court organization by changing the judiciary’s geographical circuit boundaries and increasing the size of the Supreme Court, mainly to give federal courts the tools they needed to mute southern influence and to handle the pressures of Supreme Court justices riding circuit.77 These congressional actions complemented new constitutional law protections in the Civil War Amendments and other key civil rights laws.


      Reconstruction witnessed a bevy of Republican-led initiatives that altered the constitutional landscape and augmented federal court power. Longtime opponents of slavery, mainly northern political elites of the 39th Congress, quickly realized in light of these developments that the Union victory had spawned a rare moment in time to write their preferences into law.78 At the same time, there was a rapid proliferation of discriminatory black codes in many southern states after Robert E. Lee’s surrender at Appomattox. So, between 1865 and 1875, Congress tried to strike an acceptable political balance between maintaining federal control, allowing ex-Confederate states back into the Union, and enlarging the civil rights and liberties of emancipated slaves. The latter objective was the focus of three key Civil War Amendments and a slew of key civil rights enforcement statutes. The Thirteenth and Fifteenth Amendments abolished slavery and put into place antidiscriminatory safeguards in securing equal voting rights. The Fourteenth Amendment offered the promise of achieving three key personal liberties by constraining state action in Section 1, including a guaranty of citizen privileges and immunities; due process rights relative to life, liberty, or property interests; and antidiscrimination proscriptions requiring equal protection of the laws. The Fourteenth Amendment’s Section 5 also gave Congress wide latitude to “enforce by appropriate legislation” the Section 1 proscriptions. Enforcement was bolstered by several civil rights statutes.79


      Then and now the amendment’s textual ambiguity remains an open invitation for the legislature or judiciary to extend its protections beyond the initial goal of strengthening ex-slave civil rights and liberties. Although historians, lawyers, and judges have long wrestled with the amendment’s historical significance, there is consensus that it did not immediately change the way state judges interpreted their own police powers. In that sense the amendment did not spell major change for its judicial interpreters, at least in the short term. Nonetheless, the increasing salience of the Supreme Court’s precedents became apparent as they fashioned the operative rules for federalism judicial interpretations in the industrial post–Civil War period.80 At least two strands of constitutional interpretation assume special relevance in appreciating the Fourteenth Amendment’s pivotal effect on federalism principles over time.


      The first involves the judicial supervision of state action and racial discrimination politics. The second relates to judicial review of the exercise of state police powers and its effect on commercial rights during an era of growing laissez-faire capitalism and centralization, as shaped by Reconstruction politics, the Industrial Revolution, and the Progressive Age of Reform. Whereas state and lower federal courts after 1868 began to struggle with the amendment in some social justice cases of segregation, interracial marriage, and political voting rights, the Supreme Court’s post-Reconstruction jurisprudence retooled federalism principles in both areas, beginning with the Slaughterhouse Cases.81


      At issue was a Louisiana law granting to a corporation a twenty-five-year exclusive right to maintain a slaughterhouse in a centralized location in the Crescent City. Under the franchise the corporation built the abattoir and leased out its use for a fee to white New Orleans butchers who wanted to process their meat products for consumption. For the Louisiana assembly, the measure politically effectuated sanitation reform; the law became a priority because the city had a long history of neglect and unregulated disposal of animal waste products that increasingly put public health at risk. The aggrieved butchers thought differently, arguing the state law compromised property and labor rights as defined by Section 1 of the Fourteenth Amendment. The differences of opinion raised a basic federalism question: Did the Fourteenth Amendment give the butchers the freedom to ply their trade by stopping Louisiana from using its police powers to regulate slaughterhouses in the public interest of promoting citizen health?82


      The Court did not think so. By a one-vote margin the justices upheld Louisiana’s use of its police powers. Speaking for five justices, Samuel F. Miller reasoned the public interest regulation merely confined carcass disposal to one centralized location, thereby affecting only the manner in which livestock was butchered; the basic right to engage in the trade was left alone. Exercising the state’s police power, he continued, is not limited by the Fourteenth Amendment’s text because its privileges and immunities do not identically protect United States and state citizens. Only U.S. citizens are sheltered against state action as the federal Constitution applies to nationally derived freedoms, such as a citizen’s right to assemble peaceably, to petition the government, or to petition for a writ of habeas corpus. Insisting, as the butchers did, that property or labor freedoms must be respected as federal safeguards was not credible. If such freedoms were in play at all, the butchers must sue for their legal recognition in state courts as state citizens. To hold otherwise would wrongfully permit Congress to usurp state policy or to transform the Court into a “perpetual censor upon legislation of the States on the civil rights of their own citizens,” thereby “radically chang[ing] the whole theory of the relations of the State and Federal governments to each other and of both these governments to the people.” The Court summarily dismissed the butchers’ due process argument as well, noting that the rights they were asking for had never been known to be “a deprivation of property within the meaning of that provision.” Justice Miller was also unmoved by the butchers’ claims of discrimination, strongly asserting in dicta that only bigoted state laws totally directed at “negroes as a class, or on account of their race,” were actionable equal protection grievances.83


      Justice Stephen Field’s lead dissent argued in vain that corporate elites were bestowed with special monopolistic privileges by legislative fiat. He objected to the creation of a constitutional distinction between national and state citizenship rights. In drawing extra meaning from Article IV, Section 2 and other precedents, he argued the Fourteenth Amendment broadly encompassed fundamental liberties like the butchers’ right “to pursue a lawful employment in a lawful manner without regulatory interference.”84 Although Justice Miller’s Slaughterhouse reasoning finds support as a matter of political history and constitutional interpretation, court watchers tend to be more critical, arguing that he reduced the guaranty of equal protection to insignificance.85 Accordingly, critics similarly assert that with few exceptions86 the Supreme Court constricted the Fourteenth Amendment’s substantive meaning in a series of cases after Slaughterhouse. With United States v. Cruikshank the Court interpreted the 1870 Enforcement Act as a nullity, excusing the harm white defendants violently inflicted on blacks at a Colfax, Louisiana, courthouse during a political rally. In United States v. Harris federal prosecutions under the 1871 Ku Klux Klan Act were declared unconstitutional, thus undermining the legislation’s purpose of stopping private conspiracies from interfering with black civil rights.87 Another precedent from Chief Justice Morrison Waite’s Court (1874–1888), the Civil Rights Cases, drained Congress’s Section 5 (of the Fourteenth Amendment) power to penalize discriminatory state action.88


      Specifically, Civil Rights invalidated the Civil Rights Act of 1875, a federal law outlawing discrimination in public accommodations. Justice Joseph P. Bradley’s majority opinion ruled the Fourteenth Amendment only protects against “State action of a particular character.” Consequently, it did not apply to punishing “individual invasion[s] of individual rights [which are not within] the subject matter of the amendment.” Section 5, the Court reasoned, delegates to Congress the limited authority “to adopt appropriate legislation for correcting the effects of such prohibited State laws and State acts.” Although Congress may create a law that “in advance . . . meet[s] the exigency when it arises,” the legislation’s purpose “should be adapted to the mischief and wrong which the amendment was intended to provide against; and that is, State laws, or State action of some kind, adverse to the rights of the citizen secured by the amendment.” Corrective legislation, which did not include the 1875 Civil Rights Act, said the Court, “may be necessary and proper for counteracting such laws as the States may adopt or enforce, and which, by the [Fourteenth] amendment, they are prohibited from making or enforcing.”89


      Civil Rights unmistakably undercut efforts by federal officials to enforce civil rights in the critical area of private discrimination. Some commentators nonetheless argue the Waite Court justices behaved as political centrists who shared the Republican ideology of giving to African Americans a body of rights equal to that white “free laborers” enjoyed under the state neglect doctrine (allowing federal officials to enforce some property, contract, and physical security rights instead of completely denying them).90 Still, by embracing the state action concept the Supreme Court accomplished conflicting goals: it constructed common law designed to end state-sponsored discrimination while simultaneously affording private entities multiple opportunities to evade the law and abuse civil rights without fear of judicial sanction. On top of that, the Civil Rights Cases greatly cabins congressional power by requiring that the legislation’s validity turn on whether it meets a judicially imposed and elevated standard of judicial scrutiny. By forcing Congress to write legislation to correct specific state law violations, the Waite Court engaged in a variation of contemporary clear statement analysis (discussed generally in the next chapter), a legal principle used in statutory cases to lessen federal interference with state autonomy. The legal standard set by the Civil Rights Cases also infers that the enactment of “general” legislation, or corrective laws that are not specific enough, may invite Tenth Amendment challenges that further weaken federal civil rights enforcement.91


      Such cases record the way the justices manipulate legal doctrine to achieve federalism ends. They register as well the vagaries of breathing life into the race-based applications of the Fourteenth Amendment that are only destined to “unfold on a case-by-case basis through what was doubtless an evolutionary process mediated by political and institutional factors.”92 Political scientist Howard Gillman counts among those influences President Ulysses Grant’s reluctance to continue civil rights enforcement by 1873, the disintegration of Freedmen’s Aid Societies and increased racism in the North, the president’s delivery of patronage appointments to select southern Democrats, and the pardons of convicted Klansmen. By the mid-1880s the verve for reconstructing freedmen’s political and civil rights was sharply diminished, only to be replaced by another legal movement in federalism.93 Justice Miller’s Slaughterhouse “race theory interpretation,” which limited the Fourteenth Amendment to cases involving African Americans and the nonrecognition of other fundamental rights for fear of disturbing the traditional balance of federal power, began to yield to more permissive renditions of economic freedom favoring national commercial interests, an agenda item of growing salience to the Republican Party.94


      The growth of federal court influence, brought on by Congress’s legislative decisions to remove more criminal and civil cases from state courts in certain cases, was matched by a steady diet of judicial appointments controlled by Republican presidents and the Senate from 1875 to 1891. That trend ran counter to the rise of a grassroots progressive movement that was spearheaded by disaffected groups of farmers, labor organizations, industrial workers, urban consumers, and social reformers pressing state legislatures and courts to regulate the abuses of big businesses. In response, and often at the behest of corporate interests seeking business-friendly outcomes, federal courts frequently reviewed disputes challenging the regulation of railroad and utility rates, out-of-state insurance contracts, tariff protections, antitrust laws, internal improvements, and monetary policies. Notably, this coincided with the passage of the Evarts Act of 1891, key legislation that added a layer of middle-tier appellate circuit courts to the federal judiciary. Its enactment signaled an end to circuit riding and helped ease the pressures of a burgeoning Supreme Court caseload, further reducing localized influences on the high court and facilitating its national institutionalization.95 As judicial review of the constitutionality of state economic and interstate commerce regulation ticked upward, so did the opportunities for federal court monitoring.


      Up to the beginning of the twentieth century, the Supreme Court struck down state and federal laws at a level far outpacing any previous judicial activity from the antebellum period. Between 1888 and 1918, over seven hundred Fourteenth Amendment cases were litigated, a sharp increase from the preceding fifteen-year period. In the two decades before 1900, the Supreme Court also struck down in whole or in part state laws interfering with the federal commerce clause in nineteen states. This judicial behavior put the high court in a position to almost single-handedly develop the national marketplace through its commerce clause adjudications.96 At first the justices were tolerant of legislative decisions interfering with private property rights so long as the regulation was in the public interest. In Munn v. Illinois an Illinois law setting prices for grain storage elevators was challenged on the grounds that it was a violation of due process and property rights because grain operators could not freely set prices in the private marketplace. The law’s enactment was inspired by the Granger (farmer) labor movement in order to stop exorbitant pricing by a few industry firms. Siding with Illinois, the Court thought that the law was legitimate under the state’s police powers because the nature of the property at issue was “clothed with a public interest [and it was] used in a manner to make it of public consequence and affect the community at large.” Hence fixing storage rates could be “controlled by the public for the common good,” and the grain operators lost. In stressing the validity of state police powers and deemphasizing the Fourteenth Amendment, Chief Justice Waite’s majority opinion deferred to the legislature, insisting that any abuse of legislative discretion must be corrected by the political process and not by judicial fiat. Still, the opinion also said that states could not expect to regulate property across state lines, even if it was in the public interest, because in those situations the operation of the federal commerce clause would trump the state’s regulation.97


      In only a few short years, Munn would be replaced by its inverse principle and minor premise—namely, that private property interests should receive extra judicial oversight in guarding against overzealous state regulations. In Chicago, Milwaukee and State Pacific Railway v. Minnesota, the Fuller Court (1888–1910) rejected a law letting a state commission fix railroad rates without giving the affected companies notice and an opportunity to contest rate decisions or their reasonableness in court. In finding a procedural due process violation that compromised the company’s property rights, the justices gave themselves frontline policymaking responsibility to weigh the reasonableness of rates and whether the legislation was in the public interest, a traditional function of state police power. The Fuller Court, with an influx of new judicial appointments favoring corporate interests and railroads, retooled due process and federal law to make both tantamount to a substantive defense of property rights in a series of later cases that, among other things, disallowed a national income tax, permitted corporations to sue as “persons” under the Fourteenth Amendment, condoned the use of injunctions to stop labor disputes, and disrupted antitrust legislation that sought to achieve competitive fairness in the marketplace.98


      The outer limit of conservative judicial activism in the period is conventionally associated with Lochner v. New York. New York used a health measure to protect bakery employees from the harm of ingesting flour dust in unventilated work spaces by setting the maximum hours they could work. The Supreme Court, led by Justice Rufus Peckham, construed the law to be a breach of a liberty of contract (between the employer and employee) that is part of due process. Peckham’s logic drew from Allgeyer v. Louisiana, an earlier precedent establishing that


      the “liberty” [in the Fourteenth Amendment] . . . is deemed to embrace the right of the citizen to be free in the employment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood or avocation; and for that purpose to enter into all contracts which may be proper, necessary, and essential to his carrying out to a successful resolution the purposes above mentioned.99


      Lochner led to universal condemnation rooted in accusations of judicial activism, a point reinforced by Justice Oliver W. Holmes’s famous dissent castigating the Court. Holmes wrote that the “Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics [because] . . . a constitution is not intended to embody a particular economic theory,” a position reiterating the view that laissez-faire was creatively etched into constitutional law. The due process clause now was enveloped in the philosophical tradition of Spencer: only nongovernmental interference with economic transactions, with the freedom of individuals to bargain equally with each other in the marketplace, that showed little concern about equitably redistributing available resources would be tolerated by the courts.100


      Whereas Lochner contributed to developing the doctrine of substantive due process that drew strength from both the Fourteenth and Fifth Amendments, the precedent merely complemented other interpretative devices that the Supreme Court developed to augment its own authority and to give the lower federal courts a freer hand to promote industrial capitalism. The reach of several judicial doctrines was extended to limit state regulatory powers, including using due process to incorporate the Fifth Amendment’s takings clause and applying it against state actions; letting corporations be protected against illegal Fourth Amendment searches and seizures; using the preemption doctrine to allow Congress instead of the states to control a commercial area of regulation; interpreting the Eleventh Amendment so as to diminish its force as a bar to federal lawsuits directed against state officers; and revamping federal jurisdictional and procedural laws to increase lower federal court review of federal economic cases and state-based challenges. In sum, the inculcation of laissez-faire, built on dual federalism principles, creative interpretations of federal law, and celebrating “individualism as a moral and economic ideal,” had become “a product of the courts.”101


      The Rise of the Democratic Welfare State through Cooperative Federalism


      At the turn of the twentieth century, dual federalism was still intact, and the Supreme Court regularly monitored state and federal legislation in accordance with that theory. Yet rapid expansion westward, population increases, new technological innovations, increasing urbanization, and the gradual transition in the post–Civil War political economy from an agrarian to an industrialized state all combined to alter the size and scope of national power over business, transportation, interstate commerce, and occasionally social affairs. Nationalism was increased during the Progressive Era with the ratification of the Sixteenth and Seventeenth Amendments, which respectively instituted the federal income tax and replaced the role that state legislatures played in electing U.S. senators with direct popular election. Having an independent and regular source of revenue allowed legislators to govern national constituencies; similarly, direct elections freed Congress from the growing perception that the Senate was beholden to corporate interests, beset with political corruption, and controlled by the rule of political parties. Moreover, the creation of the Interstate Commerce Commission in 1887 allowed the federal government more regulatory power over commercial transactions.102


      Still, while federal courts at times reigned in regulatory initiatives correlated to the dynamics of a nation in flux, state governments managed their internal affairs through a reasonable exercise of police powers, particularly if the lawmaking was in the public interest and did not blatantly cross state lines. Judges, ever mindful of republicanism ideology, deciphered the founding document and statutes by differentiating between the “will of the law and the will of the judge.” Despite the increasing availability of substantive due process, up until the 1930s the judiciary arguably evidenced more of a declaratory role than a lawmaking one—this meant that legal principles were developed through the exercise of a guardian form of essentialist review, an orthodoxy built on static conceptions of what constitutional text means in light of fluctuating social conditions.103 That judicial commitment, regardless, was tested and ultimately expressed by Supreme Court rulings, such as Lochner v. New York and Munn v. Illinois, which struggled to identify the constitutional point of departure at which the public interest outweighed the affirmation of private rights.


      Yet the relative balance that judiciaries fostered among peripheral governments was strained by the onset and repercussions of World Wars I and II and a U.S. economic crisis of the first magnitude, the 1929 stock market crash and ensuing Great Depression. The rise of communism and fascism in central Europe and the threats they posed to U.S. national security, in conjunction with the domestic dysfunction caused by declining prices, rising bank failures, pervasive mortgage foreclosures, increasing unemployment, and growing poverty, in time worked to stultify the states and paralyze the nation. In the midst of these changes the era of economic nationalism began to dissipate with the emergence of congressional “statutorification,” or the creation of federal statutes and related bureaucratic structures that led to the development of a new administrative welfare state during the 1930s New Deal.104 As the Supreme Court’s docket moved away from cases testing the restrictions of laissez-faire economics and business protectionism, the justices became immersed in new regulatory challenges that centered on the scope of congressional commerce power, the limits (if any) placed on the exercise of federal authority by the Tenth Amendment, and whether Congress appropriately delegated its lawmaking powers to federal agencies. Doctrinally this meant that judges had to detach themselves from a priori assumptions governing separation of powers (with strict departmentalism in place to avoid undue concentration of powers in one branch) and federalism (cabining federal powers through express delegation while respecting reserved state powers) analyses. Untangling this line of jurisprudence raised supplementary intergovernmental concerns about whether the Supreme Court would use its discretion to place new restraints on the exercise of congressional authority or, concomitantly, negate its own jurisdiction while actively policing federalism boundaries.105


      The instability and uncertainties of the nascent political regime led to a political and judicial response that ushered in a different era of cooperative (instead of dual) federalism. As its name implies, its orientation is more fluid and sharing, so the lines of state-federal collaboration are less rigid and more decentralized.106 Much of the synergy resulted from the infusion of federal grant-in-aid monies, borne out of the relief and reform exigencies of the times. Beginning in the 1930s and extending to the 1960s, there were large increases in state aid to localities, often on a conditional basis: grant monies had to be spent for a specific legislative purpose or in accordance with a predetermined allocation or formula, and the like. The same was true for federal aid, at least in terms of its exponential growth, so much so that political scientist David Walker characterizes its availability as both “a turning point in the history of U.S. intergovernmental relations” and a linchpin of centralizing initiatives driven by the requirements of “relief, reform, and economic recovery and then . . . defense and postwar rehabilitation.”107


      But Walker also acknowledges that the “basic shift in the development of American federalism would not have persisted [until the 1960s] without judicial sanction.” Legal historian G. Edward White adds that a changing international order, in combination with traditional objections disfavoring the institutionalization of a new agency form (with its emphasis on specialization and a melding of legislative, executive, and judicial functions), facilitated the need for greater judicial supervision.108 Courts had transformed their function to gauge solely when it was appropriate to give the executive full constitutional authority to defend the nation while determining when it was best to check the arbitrary exercise of agency power. Just as significantly, after the New Deal and by the end of World War II, the Supreme Court was prepared to extend national power beyond the economic realm to use, progressively, the due process and equal protection clauses of the federal Constitution as the underpinning for protecting civil rights and liberties against state action in social legislation cases. While New Deal politics, including Franklin D. Roosevelt’s much maligned “court packing plan” (Roosevelt’s proposal to fill the bench with New Deal supporters) and the Supreme Court’s so-called switch in time that saved nine (a change in membership supporting the New Deal) routinely are cited as the impetus behind the changes in constitutional doctrine, critics downplay their significance as causal elements explaining the rise of the new order.109 Nevertheless, the doctrinal shift did occur and four cases (Steward Machine Company v. Davis, United States v. Darby, Wickard v. Filburn, and Palko v. Connecticut) contributed to the passing of dual federalism and thus exemplify some of the commercial and personal liberty implications of cooperative federalism.


      The political rationale and context supporting centralization, and surrounding Steward Machine, aid in situating the Supreme Court’s initial response to the unprecedented action taken by President Roosevelt and Congress to bring the country out the Depression. During President Herbert Hoover’s administration, the federal government, working through the Department of Commerce, the Federal Trade Commission, and the Department of Justice, encouraged competing businesses to promote their interests in collaborative, voluntary trade associations. The associations fostered a network between government, business, and labor. Soon after Roosevelt’s inauguration the White House and Congress revised the model to give the federal government a much more proactive role in those areas, even though states traditionally functioned well to provide general welfare initiatives. A variety of legislation, including the National Industrial Recovery Act, the Agricultural Adjustment Act, and the National Labor Relations Act, to name only a few, displayed an official commitment to rely less on corporations as frontline actors and more on administrative agencies to spearhead economic recovery.110


      The Social Security Act of 1935 was part of this resourcefulness. With input from the Social Security Administration, it partnered the states with the federal government to supply pension benefits and unemployment compensation to elderly and out-of-work citizens. Financing the latter part of the program was partially accomplished by a federal excise tax levied on employers, but with some tax credit relief afforded to states having their own unemployment compensation system. The tax was challenged in Steward Machine on Fifth Amendment grounds; plus it was labeled as a coercive and unlawful encroachment on powers reserved to state governments under the Tenth Amendment. Justice Benjamin Cardozo’s response, in a 5–4 ruling, upheld the tax. In turning aside these objections, Cardozo interpreted Congress’s Article I power to tax and spend broadly, finding as well no proof behind the claim that the program’s “dominant end and aim is to drive the state legislatures under the whip of economic pressure into the enactment of unemployment compensation laws at the bidding of the central government.” Instead, he reasoned, there is little federal coercion because “the Social Security Act is an attempt to find a method by which all these [federal and state] public agencies may work together to a common end.” As a gentle nudge instead of a sledge hammering, the justices signaled that Congress is fully vested to use its taxing powers to spend in the general welfare—a point Cardozo reinforced by citing statistics presented in the government’s brief showing that the law was a much-needed fix to correct a growing national emergency that also gripped the states. Notably, in the separate dissents recorded by Justices James McReynolds, George Sutherland (joined by Willis Van Devanter), and Pierce Butler, the act was compulsory in dictating how the states administered their own unemployment compensation schemes, in contravention to the Tenth Amendment or the principles of dual sovereignty established by Texas v. White (as McReynolds stressed).111


      The dissents were in line with the previous views the justices expressed collectively as the so-called four horsemen of (conservative) reaction, a key bloc largely responsible for obstructing the New Deal in cases like Panama Refining Company v. Ryan, Schechter Poultry Corporation v. United States, United States v. Butler, and Carter v. Carter Coal Company, which wholly or partially invalidated, on a mixture of anti-delegation, commerce clause, or Tenth Amendment grounds, the National Industrial Recovery Act, the Agricultural Adjustment Act, and the Bituminous Coal Act. But by the time United States v. Darby and Wickard v. Filburn were delivered, the Court’s composition had changed with new Roosevelt appointments. Several progressive-minded justices, among them Hugo Black, Stanley Reed, Felix Frankfurter, and William O. Douglas, coalesced on the bench to dismantle incrementally the outgoing regime’s jurisprudence.112 While both are commerce clause cases, their distinctive contributions make Darby and Wickard significant federalism decisions that deepened the federal government’s involvement in national marketplace regulation.


      Through the Fair Labor Standards Act of 1938, Congress set the minimum wages and maximum hours of workers toiling to manufacture products and then ship them across state lines. Part of the legislative goal, backed by criminal sanctions and a mandatory record-keeping process, was to cultivate the free commercial flow of goods by encouraging companies to produce them in optimal, and not subpar, labor conditions. A Georgia lumber company that failed to comply with the law challenged the criminal indictment that the federal government used as a basis for prosecution. Hammer v. Dagenhart, which declared the national legislature did not have constitutional license to exclude child labor merchandise from interstate commerce, appeared to immunize the local manufacture of goods under the commerce power as well—so the lower court quashed the indictment. But in a unanimous decision by Justice Harlan Fiske Stone, in Darby the Supreme Court reversed.113


      Drawing heavily on the Marshall Court’s Gibbons v. Ogden and McCulloch v. Maryland as controlling precedents, Stone confirmed that Congress has full discretion to “exclude from the commerce articles whose use in the states for which they are destined it may conceive to be injurious to the public health, morals or welfare, even though the state has not sought to regulate their use.” Indigenous lumber production and its interstate distribution are within the reach of Congress, for


      the power of Congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.114


      The Tenth Amendment, he continued, was not an impediment either because it was not construed to be an independent check on national power. In fact, it was merely “a truism” asserting “all is retained which has not been surrendered.” As it stood for nothing more than being “declaratory of the relationship between the national and state governments,” it was innocuous: historically its purpose was only “to allay fears that the new national government might seek to exercise powers not granted, and that the states might not be able to exercise fully their reserved powers.” Accordingly, Hammer was overruled, the act was sustained, and all the pre-Darby categorical formalistic interpretations that were in play only to insulate states from the exercise of congressional commerce power were largely swept away.115


      The following year, in Wickard v. Filburn, the Supreme Court unanimously turned back an Ohio wheat farmer’s claim that Congress could not assess a financial penalty for exceeding a national production quota in violation of the Agricultural Adjustment Act of 1938. The quota was in place to raise wheat prices by preventing an oversupply that would drive them down. The farmer argued that the wheat he harvested over quota was locally done; therefore it was intrastate production activity and immune from federal regulation. For Justice Robert Jackson, it did not matter if it was local: “That [the farmer’s] own contribution to the demand for wheat may be trivial by itself is not enough to remove him from the scope of federal regulation where, as here, his contribution, taken together with that of many others similarly situated, is far from trivial.” In other words, “even if [the farmer’s] activity be local, and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as ‘direct’ or ‘indirect.’” Jackson concluded by saying there was “no doubt that Congress may properly have considered that wheat consumed on the farm where grown, if wholly outside the scheme of regulation, would have a substantial effect in defeating and obstructing its purpose to stimulate trade therein at increased prices.” These statements created Wickard’s aggregation principle, thus giving the legislature a free hand to control all types of economic activities under the commerce clause. In addition to helping to bury dual federalism and its formalistic approach to constitutional interpretation, Wickard ushered in a new paradigm of judicial deference to Congress in commerce clause, political economy cases.116


      Nationally, the effect of Steward Machine, Darby, and Wickard was to let the political process, instead of the federal judiciary, dictate the terms of commercial progress and related interstate activities. The lack of judicial presence had an opposite result on the subnational level, since states had a freer hand with the infusion of federally derived grant monies to use their police powers to control internal affairs, including education, health care, public safety, and local utilities or related public services.117 The federal judicial abandonment of economic protectionism, in conjunction with the Supreme Court’s approval of the centralization accompanying the new democratic welfare state, coincided with yet again another doctrinal shift in constitutional law during the new era of cooperative federalism: the nationalization of the federal Bill of Rights through the doctrine of selective incorporation under the Fourteenth Amendment.


      The leading case is Palko v. Connecticut. Prior to Palko, the Marshall Court, under Barron v. Baltimore, refused to apply specific federal civil rights and liberties against state action. Thirty-five years later the Fourteenth Amendment’s ratification, with its explicit prohibition that “no State shall” deprive citizens of due process, helped change that interpretative calculus. As the nineteenth century drew to a close and up until 1937, the justices remained divided about what process is due, insofar as absorbing Bill of Rights guarantees into the amendment and applying them against the states. In fact, they only recognized a few exceptions to the anti-incorporation principle set in Barron—and those involved the Fifth Amendment’s takings clause, the Sixth Amendment’s right to counsel and fair trial protections, and the First Amendment’s free speech and press provisions.118


      Yet, in Palko, a case in which a convicted cop killer argued that he was placed in double jeopardy when Connecticut prosecutors used state law to retry him on his offenses so he could face the death penalty instead of a life sentence, the Supreme Court established a new pro-incorporation standard. Although the Court ruled against the defendant, Justice Benjamin Cardozo’s majority opinion stated there were certain fundamental rights, which did not include the defendant’s purported Fifth Amendment right, that deserved due process recognition and therefore constituted bars against unconstitutional state actions. To be judicially acknowledged, Cardozo reasoned, such rights were “implicit in the concept of ordered liberty, and thus, through the Fourteenth Amendment, become valid as against the states.” He inferred that it would be up to the Court to determine, through a “process of absorption,” which liberties qualified and could be ranked “as fundamental.” Transgressions against fundamental rights, in the Court’s mind, had to “violate a ‘principle of justice so rooted in the traditions and conscience of our people.’” With these words the Supreme Court put in motion the preferred freedoms doctrine, a legal standard empowering the justices to determine, on an ad hoc basis, which specific guarantees of the federal Bill of Rights could be selected for incorporation and made actionable against the states as part of Fourteenth Amendment due process.119


      The trajectory of federalism opinions from the Supreme Court was never straight or consistent from the founding to the New Deal period. Consequently, as a political argument, it is an oversimplification to view the Court’s work product as simply favoring centralization or states’ rights in one period or another. The previous two sections suggest otherwise. While federalism questions are typically framed by reference to the institutional behavior of the political branches, the Supreme Court supervised the constitutionality of actions by peripheral governments with outcomes that were strongly influenced by the prevailing norms and nuances of the operative political regime. As one scholar put it, “Any notions that the federal principle and judges deal with the former but exert little impact on the latter, are swept aside by the Supreme Court’s record,”120 and that is true from the founding to the New Deal. The next, concluding section likewise surveys Supreme Court decision-making after World War II and up to the 1960s, a time when cooperative federalism politically morphed into new federalism, a distinct phase of intergovernmental behavior that is often associated with conservative states’ rights political rhetoric.


      The Judicial Role in New Federalism Politics


      Early in the first term of President Richard Nixon’s presidency, “New Federalist Paper No. 1” was circulated to White House insiders for debate. Using the pseudonym “Publius,” the real author, Special Assistant to the President William Safire, wrote the white paper as a template for the administration’s policy on achieving federalism reform. Therein Publius concedes that the federal government must oversee monetary policy and foreign affairs, as well as superintend additional national areas of regulation, such as “rais[ing] revenues, borrow[ing] money, [or] handl[ing] massive mechanical chores such as mailing Social Security checks.” Within their own spheres, states and cities must also ideally “reflect flexibility in administration, respond to local custom and idiosyncrasy, and experiment without being intimidated by the danger of colossal failure.” Delimiting sovereign authority in this fashion is fruitful because it fosters political liberty, for “the individual [can] do what he does best by doing what is best for himself.”121


      Yet Publius’s perspective was fused with the more somber reflection that post–New Deal centralization has served to “de-humanized government, to separate the citizen from the centers of decisions affecting his life” on the local level. That atomization, he argued, calls for the creation of a new federalism. Doing so overcomes the contradictory demands of dual sovereigns trying to coexist in one polity. Establishing a different kind of governing philosophy is imperative for another reason: it permits ordinary citizens to “regain control” over government through a new order of “national localism.” With national localism, the control that is lost will be returned through a corollary principle of “selective decentralization, or a new distribution of administrative power.” Conceptually, at least in the Nixon formulation, new federalism thus respects the reality of centralization while simultaneously honoring the citizen’s basic choice to administer local affairs without meddlesome federal interference. In this way political participation, individual liberty, and fairness are simultaneously enhanced.122


      “New Federalist Paper No. 1” offered several illustrations to demonstrate the new federalism’s practical operation. The Nixon White House later proposed many of them as legislation designed to implement block grants, revenue sharing, and welfare reform—albeit with only limited success. The initiatives, it was thought, would strengthen democratic government by empowering citizens with the freedom of choice to accept the benefits of national rule (or funding) or not. In this way the needs of the nation and its goals are met by tapping into the energy of state and local action.123 This dynamic lets the new federalism’s purpose be realized, which thus strikes a workable balance between opposites while trying to achieve national goals and decentralization; that is, (1) securing “both national unity and local diversity,” and (2) safeguarding “both individual equality at the national level and individual uniqueness at the local level.” While even administrative insiders were confused by the contradictory and confusing nature of the president’s domestic policies,124 at least in theory reconciling the contradictions also bridged the gap between the old and new conceptions of federalism—those ideas are enshrined by framing intent but diminished by the arbitrariness of administrative practices that consume the modern welfare state. Accordingly, Publius concludes that “part of what is ‘new’ in the new Federalism—is that ‘States’ rights’ have now become rights of first refusal.” In other words, “local authority will now regain the right to meet local needs itself, and gain an additional right to Federal financial help; but it will not regain the right it once held to neglect the needs of its citizens.”125


      Suggesting there is an affirmative right of state sovereigns to limit national authority has always been historically and politically salient in federalism analyses. Still, while Publius insists new federalism’s object “is not to wrap liberal principles in conservative clothing, or vice versa,” there is little doubt it is routinely cast in a distinct mold of partisanship. Mostly in rhetoric but sometimes in actionable successes or failures, it was the basis of Nixon’s governing philosophy and, less so, the point of departure for the devolutionary politics chiefly associated with the Reagan presidency and the 104th Congress (led by Newt Gingrich and the Contract with America platform). That Nixon, Reagan, and subsequent conservatives wavered in their commitment to adopting Nixon’s managerial solution to reforming government—as seen by Publius’s and later the president’s key endorsement of the welfare state, including a rather radical Family Assistance Plan that guaranteed a yearly federal minimum income payment of $1,600 to a family of four—underscores the fact that even conservatives cannot agree on the basic ideological question of establishing limits to the federal government and how far it can properly go in touching the lives of ordinary citizens. On this point, another conservative, under the pseudonym “Cato,” published a vitriolic response to “New Federalist Paper No. 1” at the time it came out, mocking the new federalism as actually being a “new nationalism” that, if adopted, would betray the true historic conception of federalism and the founding.126 As a result, it is not surprising to see that the new federalism’s political message was sent and received in most of the liberal or conservative post-Reagan presidencies and that it still resonates today in the Tea Party movement, health-care reform, the 2010 midterm elections, and the presidential contest in 2012. Indeed, the existence and strategic use of such ideological disagreements have always formed a running theme of the old, new, and progressive trends of American federalism politics and policies.


      Put differently, new federalism captures an erstwhile policy concern about the proper scope and limits of sovereignty in the American republic—or, in the rhetorical terms used to describe its impact in the 1960s, whether it is politically appropriate in light of centralization to “cease viewing the state governments as separate, sovereign and equal, [or] to view them as dependent, subordinate, and inferior.”127 Yet arguing that it is either a fixed conception of constitutional structure, a pliable instrument of public policy politics, or both only raises the question of what new federalism really is and which political institution is best suited to striking the proper balance between dual sovereigns. That issue was raised in Cato’s critique of Publius and in “New Federalist Paper No. 1” by the declaration that “the freedom of the individual requires Federal and judicial checks on any unfairness inflicted by local government or private enterprise, and local flexibility on unfairness inflicted by national policies or the letter of Federal law.”128 As in all the relevant federalism eras, what ultimately becomes an unfair and unconstitutional exercise of sovereign power has from the founding remained within the realm of the bench to decide, and that reality informs and colors the perception that the federal courts are using their discretion to act either as neutral umpires or aggressive enforcers of federalism theories, principles, ideas, and restraints. In this sense, in the 1960s as well as in the past, present, and future, “the ambiguous language of the Constitution has welcomed many ‘new federalisms.’”129


      By 1942, arguably there were few constitutionally interpreted rights of first refusal (in the new federalism sense) that the states could look to for judicial relief. The Tenth Amendment had been reduced to a truism, and the Supreme Court gave its blessing to Congress to regulate state affairs with an expansive interpretation of commerce and spending powers. Even so, open questions persisted as to what the Court’s position would be in applying federal due process and equal protection rights to areas of domestic lawmaking that traditionally were managed by the states with police powers (i.e., crime, education, and labor policies). A 1938 case, United States v. Carolene Products Co., suggested an answer in its famous Footnote Four. The Court’s actual holding—which upheld the constitutionality of regulating the shipment of filled milk under the commerce clause—has been overshadowed by the footnote’s obiter dictum, which signaled that the Supreme Court would aggressively protect politically marginalized citizens in trying to secure their fundamental rights when oppressive laws threatened to take them away. While the Court reaffirmed it would give deferential review to Congress in cases involving economic regulation, the footnote strongly implied that more rigorous judicial scrutiny applies in noneconomic, or social legislation, litigation. Carolene Products thus established an interpretative “double standard” for Fourteenth Amendment cases. In the process, it foreshadowed the Supreme Court’s progressive rulings issued under the leadership of Chief Justice Earl Warren from 1953 to 1969. The Warren Court due process and egalitarian revolutions produced a gamut of political, social, and legal issues that were part of the national political agenda due to a convergence of several political happenings, among them Brown v. Board of Education, the Vietnam War, President John F. Kennedy’s and Martin Luther King Jr.’s assassinations, Lyndon Johnson’s Great Society and the War on Poverty, and the civil rights movement.130


      The Brown decision, which established a judicial mandate to end public school racial segregation under the equal protection clause, in conjunction with Johnson’s “creative federalism” under the Great Society program, greatly enhanced the federal government’s regulatory presence in local policy areas that previously had not been the subject of aggressive monitoring.131 Through Brown, federal courts became active leaders in dismantling racial discrimination that persisted under state Jim Crow laws, with those judges ultimately issuing integration orders that required forced busing, a tactic designed to help compliance but that wound up producing a political backlash against judges and the Warren Court, particularly in the South. As the Warren Court gelled in its liberal composition in the mid-1960s, in a series of controversial landmark decisions the justices applied the Fourteenth Amendment to state laws addressing free speech and religious freedom; police and prosecutorial crime policies in defining defendants’ rights relative to the exclusion of trial evidence, search and seizure, self-incrimination, and the right to counsel; political decisions relating to the apportionment of legislative districts, representation, and voting rights; and personal autonomy and privacy rights. In response, critics linked Warren Court activism to federalism concerns, claiming that the federal government’s regulatory growth transformed the states into “objects of federal regulations, rather than independent partners in a system of dual sovereignty.”132


      For the New Federalists, the political climate was conducive to claiming, as the Nixon administration did, that the federal government was spiraling out of control and unduly trampling states’ rights. A similar argument was later adopted by Ronald Reagan, but his administration’s federalism reform was more directed at taking actions that greatly scaled back government intervention at all levels.133 As the next chapter explains, the politics underlying the rhetoric and proposals to enact new state-based federalism reforms were the basis for questioning if the Supreme Court ought to use its authority to reverse the trend of centralization in a political process that seemed to offer no protection for the states. Put differently, if the constitutional structure of federalism and its built-in political safeguards fail to help the states remain sovereign and free from national regulation, should the justices step in and use the principles of new federalism to safeguard their rights by imposing limits on congressional or judicial power? As the Supreme Court’s composition was altered to reflect the conservative preferences of Presidents Nixon and Reagan, the answer came in the new federalism jurisprudence of the Supreme Court under the leadership of Chief Justice William H. Rehnquist.
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