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Foreword

The world is watching the United States’ efforts to come to terms with the abuse unleashed in the aftermath of 9/11. On the heels of a potentially far-reaching Spanish criminal investigation, in April 2009 the Barack Obama Administration declassified more legal memos. This important volume brings together the newly released documents, together with some released in the summer of 2004, in the aftermath of the publication of the Abu Ghraib photographs. Whether these new documents allow the country to “move forward,” as President Obama intends, is unclear. The documents set out in meticulous detail the full extent of the cruelty: who, how, and what has been starkly revealed, from the legal deliberations to the number of times waterboarding was used. As David Cole notes here, these documents “are the ‘smoking guns’ in the torture controversy.”

When President Obama took office, the evidence of torture was strong. Susan Crawford, appointed by President George W. Bush to head the Guantánamo military commission process, confirmed that the use of stress positions, sleep deprivation, dogs, and forced grooming on Mohammed al-Qahtani, a Guantánamo detainee, was torture. The Obama Administration agrees that waterboarding is torture. The issue was not how to characterize these international crimes, but what to do about them. News of a Spanish investigation by Judge Baltasar Garzon appears to have catalyzed debate on what  to do about the Department of Justice (DOJ) and other senior lawyers and officials known as the Bush Six (Alberto Gonzales, David Addington, Jim Haynes, John Yoo, Jay Bybee, and Doug Feith), as well as others closely associated with the embrace of cruelty. Particular attention may focus on those present in the meeting at CIA offices on July 13, 2002, when it seems that the decision was taken to approve an interrogation plan that included waterboarding.1

President Obama has assured CIA officers that “those who carried out their duties relying in good faith upon legal advice from the Department of Justice” would not be prosecuted. Using careful words, however, he did not exclude all prosecutions. “With respect to those who formulated those legal decisions,” he added, “that is going to be more of a decision for the attorney general . . . and I don’t want to prejudge that.” Further investigation is inevitable. And it is required, by the 1984 Convention against Torture.

Five years have passed since the release of a one-page memo written by Jim Haynes, Donald Rumsfeld’s lawyer at the U.S. Department of Defense, in November 2002. In plain violation of international law, the Rumsfeld memo provided blanket authorization for the use of stress positions, sleep deprivation, dogs, and nudity. It left open the use of waterboarding. This memo secretly relied on the August 1, 2002, DOJ memos and caused the torture of Mohammed al-Qahtani, at Guantánamo. The techniques later migrated to Afghanistan, Iraq, and Abu Ghraib.

It is difficult to understand how the senior lawyers involved—trained at Harvard and other fine law schools—could have authorized torture. I spent eighteen months trekking around the U.S. to write Torture Team, meeting many of the officials involved. For the most part, these were ordinary, decent people. Some spoke openly and, I thought, honestly. Others didn’t; the higher up the political chain, the greater the hubris.

Early on, the idea of criminal investigations against the senior lawyers and officials seemed almost preposterous. Yet as the ideas got off the ground, they developed a life of their own. A seed was sown and, in the background, a seething, broad discontent. In the summer of 2008, fifty-four members of the U.S. House of Representatives called for the appointment of a special prosecutor. Hearings before the U.S. Congress produced thousands of pages of new documents; the story firmed up; the central, dastardly role of the lawyers became ever clearer as a common plan to get around the laws came into sight. Laws didn’t apply, or they created no rights for detainees. Established definitions of torture were ditched. Objections from lawyers with knowledge—in the military or State Department—were cast aside.

As security and national interest trumped all else, the circle of complicity and weakness grew in size. Some I spoke with told me categorically that they had no involvement in early decisions, even if their names appeared in publicly available memos. Others dissembled, misled, and lied. Some claims just collapsed. Before the House Judiciary Committee, a Republican congressman reported information that waterboarding was used on only three men for a grand total of three minutes. What’s all the fuss about, the congressman seemed to be saying. Then President Obama released these new memos and we learned that two men were waterboarded a total of 266 times in a limited period of time.

The torture has deeply damaged the reputation of the U.S., a country that has done more than any other to promote the idea of the rule of international law. Such harm cannot be repaired merely by putting out the documents. Accountability is needed. An investigation is inevitable, to get to the full facts, but what sort? In theory, a criminal investigation and an independent or congressional inquiry are not mutually exclusive. In reality, it is difficult for them to go hand in hand. Criminal proceedings will halt the flow of information, as those who fear prosecution clam up. Yet serious crimes have been committed, and as a nation of laws, the U.S. is bound to investigate criminal wrongdoing. This is a difficult  balance to strike, as other countries, like South Africa and Chile, have found. The way forward may be to begin with the fullest possible investigation by a blue-chip independent commission, as David Cole suggests, with the power to compel the production of documents and witness testimony. This will only be a temporary reprieve of the inevitable criminal inquiry, however, whether in the U.S., Spain, or elsewhere.

Yet it is testament to America’s remarkable powers of reinvention that so spirited a debate could take place so soon after the “dark and painful chapter.” Eventually the system worked, sort of, as ever more documents emerged. The body politic and the media finally got their act together, sort of. The Supreme Court gave decisive rulings, sort of. And it’s hard to imagine many other countries allowing so much material to become available so quickly. In the meantime, and for the foreseeable future, the eyes of the world are on the U.S. The Bush Six and their cohorts remain in a deep, legal black hole of their own making. As this book spreads the facts, that hole can only get deeper.

 

Philippe Sands QC 
Professor of Law, University College London 
Barrister, Matrix Chambers






Introductory Commentary: Torture Law

“Those methods, read on a bright, sunny, safe day in April 2009, appear graphic and disturbing.” So stated Dennis Blair, President Barack Obama’s director of national intelligence, as he sought to downplay the horror of CIA interrogation techniques described and sanctioned in four previously secret Justice Department memos disclosed on April 16, 2009. The techniques, he suggested, would have looked very different in August 2002, when they were first authorized.2

“It was a bright cold day in April, and the clocks were striking thirteen.” So begins 1984, the classic novel of the security state by George Orwell. It’s unlikely that Blair intended the allusion, but the reference could not have been more apt. The Justice Department memos do precisely what Orwell foretold: twist language and the law in order to rationalize the unthinkable.

A Note on Pagination

Because page numbers of memoranda reprinted in the current book do not match page numbers of the original memoranda, the author provides both page references in footnotes. Page numbers as found in the original memos are referenced without brackets; the equivalent page number in the current book follows within brackets.



The interrogation techniques used by the CIA against al Qaeda suspects have inspired two competing narratives. Many have argued that the techniques were patently illegal, and surely would have been viewed as such had an enemy of the United States used them against our soldiers—in August 2002 or April 2009. No good-faith legal argument could possibly give a green light to stripping a suspect naked, slamming him repeatedly into a wall, dousing him with cold water, slapping his face, depriving him of any sleep for eleven days straight, forcing him into stress positions and small dark boxes for hours at a time, and waterboarding him repeatedly—183 times in the case of Khalid Sheikh Mohammed, and 83 times in the case of Abu Zubaydah, two al Qaeda detainees.3

Others, however, such as Dennis Blair and former attorney general Michael Mukasey, point to the overwhelming panic and fear that pervaded the United States in the wake of the terrorist attacks of September 11, 2001; note the ambiguity of the laws governing torture and cruel, inhuman, and degrading treatment; and insist that government officials sought only to approach, not to cross, the line of illegality. Cabinet officials directed that the CIA be permitted to use only lawful interrogation tactics, and in the legal memos reproduced here, Justice Department lawyers engaged in a good-faith effort to draw a difficult line. One might disagree with that line with the benefit of hindsight, they would say, but surely no crimes were intentionally committed.4

The release of the previously secret Justice Department memos in April 2009 allows us to go beneath the surface of these competing claims and examine how George W. Bush’s administration actually sought to justify its actions. This volume reproduces, for the first time, all of the principal memos drafted by the Justice Department’s Office of Legal Counsel (OLC) on the CIA’s interrogation program. The first two were issued in secret on August 1, 2002; the third was issued publicly on December 30, 2004; the last three were issued secretly in May 2005. The memos have been edited only to eliminate unnecessary repetition. (Some sections remain blacked out because they are still classified.) The final document in the book, drafted by the office of Senator John D. Rockefeller IV, chairman of the Select Committee on Intelligence, provides a valuable official overview of the process that led to the OLC memos.5

Analysis of all six memos taken together tells a more complicated story than the two competing narratives that have thus far dominated public debate. The memos show that there were indeed many close and difficult questions of judgment to be made, upon which reasonable lawyers could disagree. Not all physically coercive interrogation, for example, is torture. And determining whether tactics rise to the level of torture requires difficult distinctions between “severe” and less-than-severe pain and suffering, and between “prolonged” and temporary mental harm.

Precisely because the questions were so difficult, however, one would expect a good-faith analysis to reach a nuanced conclusion, perhaps approving some measures while definitely prohibiting others. Yet on every question, no matter how much the law had to be stretched, the OLC lawyers reached the same result—the CIA could do whatever it had proposed to do.

Most tellingly, the lawyers secretly preserved that bottom line even as the law in public appeared to tighten its standards to prohibit these tactics. Thus, when its initial August 2002 memo was leaked to the press and widely condemned, the OLC publicly issued a replacement memo, dated December 30, 2004, which pointedly rejected several arguments and interpretations advanced in its prior memo. But the secret memos now disclosed reveal that even as the OLC sought to convince the public that it had changed its view, behind the scenes it continued to approve all the same interrogation tactics. And when, in 2005, Congress threatened to tighten the law further by confirming that every person in U.S. custody was protected against not only torture, but all cruel, inhuman, and degrading treatment, the Bush lawyers drafted yet another secret opinion, concluding that none of the CIA’s tactics could even be considered cruel, inhuman, or degrading. The latter memos were issued years after the panic induced by the 9/11 attacks had begun to fade. When considered as a whole, the memos read not as an objective assessment of what the law permits or precludes, but as a strained effort to rationalize a predetermined—and illegal—result. Rather than demand that the CIA conform its conduct to the law, the lawyers contorted the law to conform it to the CIA’s desires.

The memos reproduced here, even more than the photographs from Abu Ghraib or interrogation records from Guantánamo, are the “smoking guns” in the torture controversy. They show that abusive tactics were the deliberately considered official policy of the executive branch, not the isolated misdeeds of a few “bad apples” or rogue agents. They reveal a concerted effort over many years to maintain the program, even as the law changed in order to prohibit it more clearly. And they provide an object lesson in the limits of  law when employed by those who seek not to uphold legal principle and protect the vulnerable, but to facilitate the wishes of the powerful and minimize the possibility of accountability.

To understand what this meant on the ground, one need go no further than the following account, told to the International Committee of the Red Cross by Abu Zubaydah, the first person subjected to the CIA’s “enhanced interrogation techniques”:About two or three months after I arrived in this place, the interrogation began again, but with more intensity than before. Then the real torturing started. Two black wooden boxes were brought into the room outside my cell. One was tall, slightly higher than me and narrow. Measuring perhaps in area 1m × 0.75m and 2m in height. The other was shorter, perhaps only 1m in height. I was taken out of my cell and one of the interrogators wrapped a towel around my neck, then they used it to swing me around and smash me repeatedly against the hard walls of the room. I was also repeatedly slapped in the face. As I was still shackled, the pushing and pulling around meant that the shackles pulled painfully on my ankles. . . .

After the beating I was then placed in the small box. They placed a cloth or cover over the box to cut out all light and restrict my air supply. As it was not high enough even to sit upright, I had to crouch down. It was very difficult because of my wounds. The stress on my legs held in this position meant my wounds both in the leg and stomach became very painful. . . . It was always cold in the room, but when the cover was placed over the box it made it hot and sweaty inside. The wound on my leg began to open and started to bleed. I don’t know how long I remained in the small box, I think I may have slept or maybe fainted.

I was then dragged from the small box, unable to walk properly and put on what looked like a hospital bed, and strapped down very tightly with belts. A black cloth was  then placed over my face and the interrogators used a mineral water bottle to pour water on the cloth so that I could not breathe. After a few minutes the cloth was removed and the bed was rotated into an upright position. The pressure of the straps on my wounds was very painful. I vomited. The bed was then again lowered to a horizontal position and the same torture carried out again with the black cloth over my face and water poured on from a bottle. On this occasion my head was in a more backward, downwards position and the water was poured on for a longer time. I struggled against the straps, trying to breathe, but it was hopeless. I thought I was going to die. I lost control of my urine. Since then I still lose control of my urine when under stress.6





How did it become official U.S. policy to treat human beings in our custody in this manner? What rationales could possibly justify such conduct? And what is to be done now to correct the wrongs? These are the critical questions posed by the Bush administration’s foray into “enhanced interrogation techniques.” The Justice Department memos reproduced here shed important and disturbing new light on these questions, and show that at the core of the problem was the failure of some of the nation’s most powerful lawyers to live up to their ethical and legal responsibilities.




The Legal Background 

The law recognizes few absolutes. Virtually all of the law’s highest principles acknowledge exceptions. Thou shalt not kill—except in self-defense, or if the target is a military opponent during wartime,  or, in the United States, if a jury issues a death sentence after a fair trial. Even innocent civilians may be killed when their deaths are a foreseeable but unavoidable and proportionate collateral consequence of a legitimate attack on a military target. Race discrimination triggers the Constitution’s most skeptical scrutiny, yet it is permissible with a sufficiently compelling justification, as in some affirmative action programs. The First Amendment commands that “Congress shall make no law” abridging free speech, but, in fact, Congress may do so for sufficiently important reasons, such as preventing imminent crime, protecting children from sexual exploitation, or regulating fraudulent business transactions.

Torture is different. International and U.S. law provide that torture is never justifiable, under any circumstances, for any reason, in war or peace. The absolute character of this ban has spawned countless debates. Wouldn’t torturing one individual be justifiable, the British philosopher Jeremy Bentham asked, if doing so could save 100 others from being tortured themselves? In modern parlance, the question often takes the form of the “ticking time bomb” hypothetical; if torturing an individual who has planted a ticking time bomb were the only way to find and defuse the bomb and save the lives of thousands, shouldn’t the prohibition give way? The fact that the prohibition is absolute means that the answer to such questions must always be no. Whatever benefit torture might conceivably bring, or more to the point, no matter what disaster it might help prevent, the prohibition must hold. (In practice, this does not mean that a state official will never torture, but only that if he does, his actions will be deemed illegal and he will face appropriate consequences.)

In the United States, such discussions were generally confined to philosophy classrooms before the terrorist attacks of September 11, 2001. As the world now knows only too well, however, after 9/11 the issue was no longer academic. Some commentators, invoking the specter of nuclear, chemical, or biological weapons, suggested that to prevent another terrorist attack, torture would be  warranted.7 The administration spoke less explicitly. Cofer Black, director of the CIA’s Counterterrorism Center, told Congress in 2002 that “after 9/11, the gloves came off.”8 President Bush ultimately admitted that he had authorized the CIA to use what he called “enhanced interrogation techniques.” But Bush insisted that the United States did not engage in torture, and adhered to all its legal obligations in its treatment of detainees.

What became increasingly clear over time, however, and is now confirmed in chilling detail by the memos reproduced here, is that the Bush administration “adhered” to the law only by twisting its meaning in extraordinary ways. Once the lawyers were done, laws designed to prohibit absolutely all forms of torture and cruel, inhuman, and degrading treatment were read instead to permit  exactly that.

The Convention Against Torture, which the United States championed and has ratified, and which has now been signed by more than 150 other nations, was adopted precisely because we know that government officials will feel tempted to employ harsh and coercive interrogation tactics when they feel threatened—whether to deter dissent, to terrorize opposition, or to obtain information from suspects. History has shown that even officials acting with the best intentions may come to feel, especially in times of crisis, that the end justifies the means, and that the greater good of national security makes it permissible to inflict physical or psychological pain on a resisting suspect in order to break his will and make him talk. History has also shown that taking that route—no matter how “well-intentioned”—dehumanizes both the suspect and his interrogator, deeply corrodes the system of justice, makes a fair trial  virtually impossible, and often fuels the very threat to the nation’s security that was said to warrant the interrogation tactics in the first place. Knowing that history, the world’s lawyers and statesmen sought to place torture off-limits forever, forbidding it in absolute terms in a series of international treaties, culminating in the Convention Against Torture itself, which provides that “[n]o exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture.”9

If laws such as the Torture Convention are to work, however, lawyers must be willing to stand up for them. That means being willing to say no when asked whether it is permissible to treat a prisoner as Abu Zubaydah was treated. In the memos reproduced here, Justice Department lawyers said yes—again and again and again. The fact that it took them nearly two hundred pages to do so is itself a sign of how much effort it required to say yes in the face of an international treaty barring both torture and “cruel, inhuman, and degrading treatment.” To conclude, as the memos did, that waterboarding not only does not amount to torture, but is not even cruel, inhuman, or degrading, takes not only a lot of work, but an affirmative suspension of disbelief.

This is not to deny that some of the questions addressed in the memos were difficult ones without obvious answers. Neither “torture” nor “cruel, inhuman, or degrading treatment” is defined in crystal-clear terms. The federal statute making torture a crime, 18 U.S.C. § 2340, requires an assessment of whether conduct is intended to inflict “severe” pain or suffering or “prolonged” mental harm, and there is no objective benchmark for when pain becomes “severe” or how long mental harm must last to be “prolonged.” To judge whether the CIA’s techniques were “cruel, inhuman, or degrading” required an assessment of whether they “shock the conscience”—but how do we know what the collective conscience  is, much less when it has been shocked? Without a doubt, reasonable people could reach different conclusions on many (although not all) of the questions addressed in the memos.

Yet no matter how hard or simple the questions presented, the OLC lawyers always said yes. The six OLC memos included here offer, for the first time, the opportunity to assess the OLC’s legal reasoning in reaching that result. The first two memos, dated August 1, 2002, set forth a general interpretation of the federal torture statute (August 2002 Torture Memo for Alberto R. Gonzales), and apply that standard to a proposed interrogation plan for Abu Zubaydah (August 2002 Interrogation Memo for John Rizzo). Both memos were issued in secret, but the memo interpreting the torture statute was leaked to the public in 2004. The third memo, dated December 30, 2004, was issued publicly as a replacement for the August 2002 Torture Memo. The last three memos were issued in secret in May 2005. Two, dated May 10 (May 2005 Techniques Memo and May 2005 Combined Use Memo), address whether the CIA’s interrogation techniques, used individually or in combination, violate the torture statute under the new interpretation in the December 30, 2004, memo. The third, dated May 30 (May 2005 CID Memo), asks whether the CIA’s program constitutes “cruel, inhuman, or degrading treatment.” With the exception of the August 2002 Torture Memo and the December 30, 2004, memo, all of these opinions were kept secret until President Obama ordered their disclosure in April 2009.

On the surface, the law governing interrogation evolved over the period in which the memos were in effect. The publicly released December 2004 memo disagreed with many of the August 2002 Torture Memo’s arguments, and opened with the proclamation that “Torture is abhorrent both to American law and values and to international norms.” When the public learned in January 2005 that the Justice Department had secretly taken the position that the ban on cruel, inhuman, and degrading treatment did not protect foreign nationals held by the CIA abroad, Congress, led by Senator John McCain, sought to reverse that position. Again, it appeared that the law governing interrogations had changed. But the memos reveal that no matter how much the law changed on the surface, the Justice Department’s lawyers’ secret bottom line never changed. Despite the very public repudiation of the August 2002 Torture Memo, despite the passage of the “McCain amendment,” and despite repeated assurances that the U.S. “does not torture,” official U.S. policy, as reflected in the secret memos, continued to authorize the CIA to strip suspects naked, deprive them of sleep for seven to eleven days straight, slam them into walls, slap them, douse them with cold water, force them into painful stress positions and cramped boxes for hours, and waterboard them repeatedly.




The Office of Legal Counsel 

In any context, such lawyering would be troubling. But it is especially disturbing given the role of the Office of Legal Counsel that issued them. That office is designed to serve as the “constitutional conscience” of the Justice Department. Its responsibility is to provide authoritative interpretations on questions of federal constitutional and statutory law for the executive branch. It typically attracts some of the nation’s best lawyers, and its alumni include former chief justice William Rehnquist, Justice Antonin Scalia, former solicitors general Theodore Olson and Walter Dellinger, former attorneys general Nicholas Katzenbach and William Barr, State Department Legal Adviser (and former Yale Law School dean) Harold Koh, Georgetown Law dean Alex Aleinikoff, Harvard law professor Cass Sunstein, and federal appellate judges Malcolm Wilkey, Jay Bybee, Tim Dyk, and Michael Luttig. Unlike the White House Counsel’s office, whose lawyers serve the president as an individual, OLC lawyers are said to represent the long-term institutional interests of the executive branch, and are supposed to exercise judgment independent of the political will of the president.10

When it comes to covert activities such as the CIA interrogation program, judgments of legality are often uniquely in executive hands, as the judiciary and Congress often will not even learn of the activities’ existence. Under settled practice, the president relies on his attorney general for advice about the legality of such programs. It is the OLC, in turn, that actually researches and drafts such advice in the form of an “opinion” or memorandum, as the attorney general has formally delegated his authority to render legal opinions to that office. While the attorney general and president are free to reject the OLC’s advice, as a matter of custom and practice they almost never do.11 As Jack Goldsmith, one of the heads of the OLC under President Bush, has said, “OLC is, and views itself as, the frontline institution responsible for ensuring that the executive branch charged with executing the law is itself bound by law.”12

The role of the OLC lawyer gives rise to special professional and constitutional obligations. Private lawyers are sometimes considered “hired guns,” whose obligation is to do their client’s bidding—within the law, of course. A private lawyer acting for a criminal defendant, for example, knows that his job is simply to make the best case he can for his client’s innocence. In that setting, the defense lawyer is playing a very particular role in an adversarial system, where the prosecutor will in turn present the strongest arguments in favor of conviction, and the judge or jury will render an objective decision only after hearing both sides in a public trial.

The lawyers writing the memos for the Office of Legal Counsel, by contrast, were operating in a setting that permitted no adversarial presentation or public scrutiny. In that context, the lawyer’s obligation is to provide objective advice as an “honest broker,” not to act as an advocate or a hired gun. And because of the covert nature of the program, the OLC lawyers were the only line of defense for individuals who had been “disappeared” into secret CIA prisons and had no recourse to any court, lawyer, or human rights monitor. The OLC lawyers had the opportunity, and the responsibility, to prevent illegal conduct before it occurred. The lawyers involved in drafting the “torture memos”—Jay Bybee, John Yoo, Daniel Levin, and Stephen Bradbury—failed to live up to these obligations. In their hands, law became not a constraint on power, but the hand-maiden of unconscionable abuse.




The Memos in Context 

To appreciate what is most troubling about the torture memos, it helps to understand their provenance and purpose. In the months immediately following 9/11, the administration, understandably concerned about the possibility of further attacks, grew increasingly frustrated about the paucity of intelligence it had obtained on al Qaeda, and began to consider more aggressive interrogation tactics. Military and CIA officials consulted psychologists and trainers involved in the U.S. military’s Survival, Evasion, Resistance, Escape (SERE) training, which seeks to prepare members of the U.S. military to resist abuse and torture if captured. SERE training was modeled on illegal interrogation and torture tactics used by our enemies, including the Chinese during the Korean War. According to the Senate Armed Services Committee, SERE training includes “stripping students of their clothing, placing them in stress positions, putting hoods over their heads, disrupting their sleep, treating them like animals, subjecting them to loud music and flashing lights, and exposing them to extreme temperatures. It can also  include face and body slaps and until recently . . . waterboarding.”13  Despite the fact that these measures were designed to replicate illegal interrogation tactics used against American soldiers, both the military and the CIA, after 9/11, undertook to “reverse engineer” them for use not as defensive training measures, but as affirmative techniques for questioning al Qaeda detainees.14

In late March 2002, U.S. officials captured Abu Zubaydah, a senior al Qaeda operative, and transferred him to a secret CIA prison. A seasoned FBI interrogator, Ali Soufan, was immediately dispatched to interrogate him. Soufan later testified in Congress that Abu Zubaydah was responsive to traditional noncoercive interrogation methods, and provided important intelligence, including details about Khalid Sheikh Mohammed’s role in 9/11, and Jose Padilla’s plans to engage in terrorism in the United States.15 CIA officials were nonetheless convinced that Abu Zubaydah was not being sufficiently forthcoming, and in April and May 2002, CIA lawyers met with Justice Department and White House officials and lawyers to discuss “alternative interrogation methods.”

Nervous about their vulnerability to prosecution or other sanction, the CIA sought explicit legal blessing from the Justice Department’s Office of Legal Counsel for its proposed interrogation plan. As Jack Goldsmith has explained, a legal opinion from the OLC stating that the CIA’s tactics were legal was for all practical purposes a “get out of jail free” card.16 Whether or not the advice was a correct statement of the law, it would be virtually impossible for the Justice Department to prosecute someone for authorizing or undertaking conduct that the Justice Department itself had officially advised was lawful.

If OLC lawyers had exercised independent judgment and said no, as they should have, that might well have been the end of the Bush administration’s experiment with torture. Vice President Dick Cheney and his chief counsel, David Addington, would undoubtedly have put tremendous pressure on the OLC to change its views. Had the OLC stood firm, however, it is difficult to imagine even the Bush-Cheney White House going forward with a program that the OLC said was illegal. But in what might be called the “original sin” in this narrative, the office said yes. In two memos issued August 1, 2002, the OLC gave the green light to every tactic the CIA had proposed.17

The CIA, acting on the authority of the August 2002 memos, and reportedly with the specific approval of high-level administration officials, including Vice President Dick Cheney, Attorney General John Ashcroft, White House Counsel Alberto Gonzales, Defense Secretary Donald Rumsfeld, National Security Adviser Condoleezza Rice, Director of Central Intelligence George Tenet, and Secretary of State Colin Powell, then applied the measures to Abu Zubaydah and at least 27 other so-called “high-valued detainees” held incommunicado in CIA secret prisons.

The August 2002 decision had widespread effects, eventually reaching Abu Ghraib.18 In March 2003, the OLC delivered a memo  on interrogation to the Department of Defense repeating the interpretation it had adopted for the CIA.19 But even before that formal opinion was delivered, beginning in September 2002, the military proceeded as if it knew that SERE tactics had already been given the OLC’s legal blessing. In September 2002, Guantánamo interrogators traveled to Fort Bragg, North Carolina, for training from SERE instructors. The same month, David Addington, the CIA’s John Rizzo, and Defense Department general counsel William J. Haynes traveled together to Guantánamo. One week later, two Guantánamo behavioral scientists who had attended the Fort Bragg training drafted a memo proposing tougher interrogation techniques for Guantánamo. In October, Jonathan Fredman, chief counsel to the CIA’s Counterterrorism Center, flew to Guantánamo to discuss interrogation techniques, “including sleep deprivation, death threats, and waterboarding, which was discussed in relation to its use in SERE training.”20

By December, Defense Secretary Donald Rumsfeld had personally signed an order authorizing similar coercive interrogation tactics for use at Guantánamo. That order was then used to justify a lengthy interrogation of Mohammed al-Qahtani, who was thought to be the would-be 20th hijacker on 9/11. Al-Qahtani’s interrogation was so brutal that Susan Crawford, head of military prosecutions at Guantánamo, concluded in May 2008 that she had to drop all war crimes charges against al-Qahtani because the case against him was tainted by the fact that he had been tortured.21

After Navy general general counsel counsel Alberto Mora objected that the tactics authorized by Rumsfeld “could rise to the level of torture” and threatened to issue a memo to that effect, Rumsfeld rescinded his order on January 15, 2003. However, even though Rumsfeld’s order was in effect for only six weeks and was allegedly restricted to Guantánamo, a copy was sent to Afghanistan, where it continued to influence military interrogation practices long after it had been rescinded at Guantánamo. From there, the techniques made their way to Iraq via the Special Mission Unit Task Force, and then became “Standard Operating Procedures (SOPs) for all U.S. forces in Iraq.”22 Moreover, once the line of physical coercion was officially breached, a culture quickly developed that fostered unauthorized abuse. The results were broadcast to the world in June 2004 in a series of photographs of deeply degrading and depraved mistreatment of prisoners at Abu Ghraib.

Around the time that the Abu Ghraib photos emerged, someone leaked the August 2002 Torture Memo to the Washington Post, which published the memo on its website. The leaked memo did not address any specific techniques, but offered a perversely narrow definition of torture, limiting it to acts specifically intended to inflict pain of the severity associated with organ failure or death. Once subject to public scrutiny, the memo was widely condemned, and on December 30, 2004, the OLC issued a replacement. As noted above, the new memo struck a more acceptable tone, and rejected several aspects of the August 2002 Torture Memo’s reasoning. But its single most important line was buried in a footnote, stating that “while we have identified various disagreements with the August 2002 Memorandum, we have reviewed this Office’s prior opinions addressing issues involving treatment of detainees and do not believe that any of their conclusions would be different under the standard set forth in this memorandum.”23 In other words, without the OLC’s expressly saying so in public, waterboarding, body slamming, head- and abdomen-slapping, sleep deprivation, stress positions, and all the other tactics approved in August 2002 were still fully legal.

On May 10, 2005, the OLC issued two more secret memos on the CIA’s interrogation program, confirming that the CIA’s interrogation tactics remained legal under the December 30, 2004, memo. The new memos authorized every one of the CIA’s tactics.24 The second of the two memos concluded that even when all the tactics were applied in combination, they did not constitute torture.

The OLC’s final memo, issued May 30, 2005, addresses the much broader ban on cruel, inhuman, and degrading treatment contained in the Torture Convention. As noted above, Congress, having learned that the Bush administration had sought to evade that ban by treating it as categorically inapplicable to foreigners held overseas, was threatening to adopt legislation to reaffirm that the ban applied to all persons in U.S. custody. The administration aggressively and publicly opposed any such legislation. But at the same time, it secretly asked the OLC to determine whether its tactics would be legal if the ban did apply to overseas foreign nationals. In December 2005, Congress finally succeeded in enacting a law that could no longer be “interpreted” not to protect foreign nationals abroad. But by that time, the OLC had issued its secret May 30, 2005, memo, concluding that, in any event, none of the CIA’s tactics even rose to the level of cruel, inhuman, or degrading treatment.




What Was Wrong With the Torture Memos? 

There is certainly much about the OLC memos that is reasonable. They are premised, for example, on the unobjectionable claim that torture, both as a criminal and international law matter, is limited to a subset of all cruel, inhuman, and degrading treatment. While there are certainly good reasons to question whether the distinction really makes sense,25 the Convention Against Torture expressly acknowledges such a distinction. For example, it requires states to seek to prevent “acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture,” and imposes different obligations on states vis-à-vis torture and cruel, inhuman, and degrading treatment.26

Similarly, the memos reasonably maintain that in order for conduct to qualify as torture under the federal statute making torture a crime, it must be intended to inflict “severe physical pain or suffering” or “prolonged mental harm.”27 Those terms appear in the statute’s definition of torture, and thus any assessment of whether a given course of conduct violates the statute must assess the intent of the actor, the severity of any physical pain or suffering, and the  duration of any mental harm. And the last of the memos, the May 2005 CID Memo, correctly notes that under the terms of a reservation made by the Senate in adopting the Torture Convention, the prohibition on “cruel, inhuman, and degrading treatment” has been effectively redefined for purposes of U.S. obligations to match constitutional standards under the Fifth, Eighth, and Fourteenth Amendments.

Moreover, on many of the specific questions the memos address, there is undoubtedly a range of plausible interpretations. What is most telling in the end, however, is that at every juncture, the memos choose the interpretation most likely to foreclose any possibility of criminal responsibility for the CIA interrogators—regardless of how strained the interpretation is. It is this consistent pattern of result-oriented reasoning, insistently maintained in secret over several years and by multiple lawyers—even as both the statutory law and the administration’s own public statements seemed to become more restrictive—that is ultimately the most compelling evidence of bad-faith lawyering.


The August 2002 Memos—Twisting Law and Language 

Because it all began with the two August 2002 memos, they warrant a particularly close reading. The August 2002 Torture Memo interpreting the torture statute has been public since 2004. The April 2009 release of the simultaneous memo approving specific CIA interrogation techniques (August 2002 Interrogation Memo), however, reveals in chilling detail the driving force behind both memos. Rather than offer a nuanced evaluation of competing claims about the legality of the methods in question, every argument was clearly motivated by the desire to protect Cabinet-level officials and CIA agents from prosecution if they subjected Abu Zubaydah to a series of increasingly brutal interrogation techniques.

Other OLC memos had already ruled that the Geneva Conventions, which prohibit any cruel or humiliating treatment of detainees, did not apply to al Qaeda detainees. (That interpretation, beyond the scope of this essay, was rejected by the Supreme Court  in 2006.)28 And the OLC had also concluded that the treaty prohibition on cruel, inhuman, and degrading treatment simply did not apply to foreigners held in CIA custody abroad. The August 2002 Torture Memo therefore addressed the sole remaining legal obstacle to harsh interrogation tactics—the federal statute making torture a crime.

The memo begins by focusing on the critical statutory terms “severe pain and suffering” and “prolonged mental harm.” In the absence of controlling legal precedent further defining these terms, the OLC looked first to the dictionary. They cited Webster’s New International Dictionary, which defines “severe” as “distressing,” among other things, and the Oxford English Dictionary, which defines it as “hard to sustain or endure.” Both definitions might bar the CIA’s tactics in their entirety. The pain inflicted by any of the CIA’s proposed techniques could certainly be described as “distressing,” and the whole point of the CIA’s interrogation tactics was to inflict pain that was “hard to endure” in order to compel the suspect to talk. But the memo passes over both dictionary definitions for one drawn from an entirely inapposite federal health benefits statute defining an “emergency medical condition,” and concludes that in order to be “severe,” pain must be “equivalent in intensity to the pain accompanying organ failure, impairment of bodily function, or even death.”29 The decision to disregard basic dictionary definitions and instead invoke an arcane and irrelevant source having nothing to do with torture cannot be explained by anything other than a desire to ensure that the law would pose no conceivable obstacle to the CIA’s program.

The memo offers a similarly restrictive reading of “prolonged mental harm.” It cites dictionary definitions providing that to “prolong” means simply to “lengthen in time.” But it then arbitrarily concludes that in order to be prolonged, the harm must last  “months or years,” as in post-traumatic stress disorder.30 It offers no authority whatsoever for limiting “prolonged” harm in this way.

To make doubly sure that no criminal liability could come to the CIA interrogators, the August 2002 Torture Memo also maintains that, even if an interrogator’s conduct amounts to torture, no criminal penalties would apply if the interrogator acted at the behest of the president. Echoing President Richard Nixon’s infamous (and erroneous) claim that “if the president does it, that means it’s not illegal,”31 the memo reasons that, because the Constitution makes the president the commander in chief, it would be unconstitutional for Congress to restrict in any way the president’s decisions about how to engage the enemy—including a decision that enemy fighters should be tortured.

This argument flies in the face of history and precedent. The Supreme Court has ruled that when the president acts contrary to Congress’s express or implied will, his power is at its “lowest ebb,” and his actions can be upheld only if Congress has no authority to regulate in the area in question.32 Thus, in 1804, the Supreme Court ruled that President John Adams, during a military conflict with France, could not order the seizure of merchant ships coming  from France where Congress had authorized the seizure only of ships going to France.33 And during the Korean War, the Court held, in what is unquestionably its most important case ever on presidential power, that President Harry S. Truman could not seize a steel mill to avert a national strike where Congress had declined to give him such authority, even though Truman had argued that he needed to keep the mills running specifically to support the war effort.34 The  August 2002 memo did not seek to distinguish these contrary precedents, as any basic legal memo should do. It simply disregarded them altogether, thereby violating the lawyer’s ethical obligation when acting in an advisory capacity to present objective advice that accounts for contrary as well as supporting precedent.35

The August 2002 Torture Memo concludes by opining that an interrogator who tortured could also avoid liability by relying on “necessity” or “self defense.” These doctrines, both of which favor criminal defendants, are typically construed very narrowly by the Justice Department, which is charged with prosecuting crime, not concocting expansive theories for would-be criminals to escape liability. But in this setting, the OLC adopted a more liberal interpretation of these defenses than even a zealous defense lawyer would have the temerity to advance. The OLC argued that the “necessity” defense, which excuses a crime if necessary to avert a greater harm, might be applicable, not merely in a ticking time bomb situation, but where a detainee “may possess information that could enable the United States to prevent [future] attacks” in general.36  The OLC declined to mention a Supreme Court case questioning whether any necessity defense can be recognized to a federal criminal statute unless the statute explicitly sets one forth.37 The torture statute recognizes no such defense. It was enacted to enforce the Convention Against Torture, which, as a separate part of the August 2002 Torture Memo concedes, precludes a necessity defense by providing that “no exceptional circumstances” justify torture.38

The memo’s treatment of “self defense” is no less strained. The self-defense doctrine typically allows an individual to use force against an assailant only as a last resort, when absolutely necessary to forestall an immediate threat of bodily harm to himself or another. The memo stretches the doctrine far beyond anything remotely recognizable in precedent. It argues that the requirement of imminent harm can be relaxed where the threat is of an al Qaeda attack; that the doctrine can be applied not only to a would-be assailant but to someone who may merely have knowledge regarding a possible attack; and that the doctrine can be invoked not only to defend oneself or another person, but “the nation” as a whole. No cases are cited to support any of these novel and sweeping contentions, because there are none.

Once the OLC had set the bar so high in the August 2002 Torture Memo, it concluded in short order, in the separate August 2002 Interrogation Memo, that all of the CIA’s proposed tactics were permissible: specifically, “(1) attention grasp, (2) walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (6) wall standing, (7) stress position, (8) sleep deprivation, (9) insects placed in a confinement box, and (10) the waterboard.”39  None of the techniques, the OLC insisted, inflicted pain of a severity associated with organ failure or death, or were even difficult to endure.40 While being slammed into a wall repeatedly “may  hurt . . . any pain experienced is not of the intensity associated with serious physical injury.”41

What was the basis for these OLC conclusions? The CIA itself. With respect to waterboarding, for example, “you have informed us that this procedure does not inflict actual physical harm,” and therefore the waterboard “inflicts no pain or actual harm whatsoever,” much less severe pain or suffering.42 It cannot cause any long-term suffering, the OLC determined, because it “is simply a controlled acute episode.”43 (Many classic forms of torture, including electric shocks and whipping, are also “controlled acute episodes,” but the OLC did not mention these.)


The Cover-Up—The 2004 and 2005 Memos 

If an argument cannot be sustained in the light of day, it is probably not a valid argument. As soon as the August 2002 Torture Memo became public, the Bush administration was forced to rescind it (although, tellingly, the August 2002 Interrogation Memo, which remained secret, was left in force, and continued to sanction all of the CIA’s tactics). The OLC’s December 30, 2004, replacement memo made a public show of departing from the August 2002 Torture Memo on a number of specific points. But as the May 2005 memos now show, these disagreements were purely cosmetic; behind closed doors, issuance of the ostensibly contrite replacement memo did not change anything with respect to the bottom line. The December 2004 memo was more an exercise in public relations than in law.

For example, the December 2004 memo rejected the earlier definition of “severe” as limited to pain associated with organ failure or death, correctly noting that there was absolutely no justification for relying on a federal health benefit statute. But it offered no specific alternative definition. Instead, it repeatedly characterized “severe”  as “extreme and outrageous;”; offered examples of torture such as electric shock to the testicles, Russian roulette, cutting off fingers, and pulling out fingernails, as if to imply that torture might be limited to such egregious acts; and argued that beatings and death threats were not necessarily torture.44 When it applied this “new” definition of “severe” to the CIA’s proposed techniques in the May 2005 memos, the OLC reached the same conclusions that it had in August 2002. What seems clear is that having approved the techniques in the first place, the OLC was not going to reach any legal conclusion that called into question its prior authorization.

On the one hand, the May 2005 memos sound more reasonable than the August 2002 memos. They acknowledge more contrary authority, and occasionally even express doubt. They were written with acute awareness of the widespread public criticism of the August 2002 Torture Memo. On the other hand, the May 2005 memos, all signed by Stephen Bradbury, are in a fundamental sense the worst of the lot. They use less incendiary language, but they ultimately reach even more unreasonable positions than the initial memos.

By the time the May 2005 memos were written, the administration had not only been forced to retract its August 2002 Torture Memo, but had been confronted with a May 2004 CIA inspector general’s report revealing that the CIA had applied the techniques in abusive ways, and that the CIA’s own medical office had contended that there was no basis for believing that waterboarding as it had been applied was “either efficacious or medically safe.”45 By then OLC lawyers knew that waterboarding had been used 183 times against Khalid Sheikh Mohammed and 83 times against Abu Zubaydah. And by then, Congress had learned of—and shown serious signs of intending to overrule—the administration’s evasion of the ban on “cruel, inhuman and degrading treatment.” Yet none of  these factors changed the bottom line. The new memos once again approved the CIA’s techniques in full. Indeed, it appears that the memos’ main purpose was to reassure the CIA that nothing had changed about U.S. law and policy—even as the administration worked to make it appear to the public that things had changed.

The May 2005 Techniques Memo assessed whether each of the CIA techniques, standing alone, constituted torture under the OLC’s revised interpretation of the federal torture statute. Like the August 2002 Interrogation Memo, it concluded that none of the techniques inflicts severe pain or suffering or prolonged mental harm. While it eschewed the “organ failure” and “months or years” thresholds, it employed a vague “extreme and outrageous” standard that achieved the same result.

The central factual predicate for the May 2005 Techniques Memo’s conclusions was the fact that American soldiers subjected to many of these techniques in SERE counter-torture training reportedly had not exhibited signs of severe physical pain or suffering or prolonged mental harm.46 The memo admits that being subjected to these techniques in SERE training is not the same as being subjected to them by hostile forces.47 But it never explores the legal significance of that difference. A soldier who chooses to subject himself to these techniques in SERE training does so voluntarily, knows that the whole scenario is constructed, and is given a code word that he can use at any time to halt the process. To be  waterboarded in such a voluntary setting by someone you know is on your side, playacting, and has no intention of harming you, simply cannot be analogized in any way to being subjected to such treatment by the enemy in a secret prison, where you have no recourse whatsoever and the fear of death is perfectly reasonable. The fact that consensual sex does not inflict severe physical or mental pain or suffering does not mean that rape has no such effects.

Indeed, the May 2005 memo admits, albeit in a footnote, that the CIA’s inspector general reported that “the SERE waterboard experience is so different from the subsequent Agency usage as to make it almost irrelevant.”48 Yet the same memo relies on the absence of evidence that SERE trainees experienced severe or prolonged pain or suffering to support its conclusion that the “panic brought on by the waterboarding” causes neither prolonged mental harm nor severe physical pain or suffering.49

Whenever the May 2005 Techniques Memo acknowledges the possibility that a given technique might cause severe pain or prolonged mental harm, it finds fully sufficient assurance in the fact that medical experts with SERE experience will be present and will stop the procedures “if deemed medically necessary to prevent severe mental or physical harm.”50 Notably, the medical professional’s role is not to prevent the infliction of all pain, but only of “pain that is severe or lasting.”51

How exactly is a medical expert supposed to assess whether a given technique is imposing severe versus less-than-severe pain, or might give rise to prolonged versus temporary psychological harm? There is no universal sign, much less medical definition, of “severe” pain or “prolonged mental harm.” No doctor could assess these things on the spot. Indeed, at one point the December 2004 memo seems to admit this, quoting a medical journal to the effect that “pain is a subjective experience and there is no way to objectively quantify it.”52

Furthermore experts with SERE experience are likely to be especially insensitive to the risks involved, because the effects are so muted in the voluntary staged setting to which they are accustomed. They are the last persons one should rely on as watchdogs—unless one is less interested in checking abuse than in the appearance  of checking abuse. The better approach would conclude that any interrogation technique requiring a doctor in the room to monitor (or launder) its application should not be permitted in the first place.

In short, despite its qualifications and reservations, the May 2005 Techniques Memo is every bit as unreasonable as the August 2002 Interrogation Memo that it replaced. And, tellingly, it achieves precisely the same result.

Still, it is the second and third May memos that most strongly confirm that the OLC was engaged in a process of intellectual cover-up and rationalization, not objective, good-faith lawyering. The second memo, also dated May 10, 2005, concludes that even when all of the techniques are applied to a single suspect in combination, they do not rise to the level of torture. This is more a leap of (bad) faith than an exercise in careful analysis. Surely some combination of the techniques would constitute torture even under the OLC’s definition, and therefore it makes no sense even to try to grant advance approval—unless, that is, one’s purpose is to provide the “get out of jail free” card that Jack Goldsmith described.

The final memo, issued May 30, 2005 (CID Memo), is the most disingenuous of all. It concludes that the CIA’s techniques do not even constitute cruel, inhuman, and degrading treatment. This conclusion is reached despite the fact that in the May 2005 Techniques Memo, the OLC on several occasions virtually concedes that many of the tactics are degrading. It described forced nudity, for example, as humiliating, and as intended to cause “psychological discomfort, particularly if a detainee, for cultural or other reasons is especially modest.”53 Forcing someone to violate his own sense of modesty in order to humiliate him is precisely what it means to degrade. Facial slapping is similarly described as humiliating in the May 2005 Techniques Memo, but found not to be cruel, inhuman, or degrading in the CID Memo. And even if one might argue about whether depriving someone of sleep for a week straight, forcing him into cramped boxes for hours, and repeatedly waterboarding him are torture, can there be any doubt that these tactics are, at a minimum, cruel? How could the OLC possibly conclude that none of the CIA’s tactics was cruel, inhuman, or degrading?

Prior to this memo, as we have seen, the Bush administration had evaded the “cruel, inhuman, or degrading treatment” standard altogether by secretly maintaining that it simply did not apply to foreign nationals held outside U.S. borders. But when that interpretation was publicly disclosed, Congress undertook to reject it by confirming that the prohibition on cruel, inhuman, or degrading treatment applied to all persons held in U.S. custody, wherever they  were held and whatever their nationality.54 The Bush administration did all it could to fend off Congress’s efforts. It took several iterations for Congress to get it right, but in the Detainee Treatment Act, enacted in December 2005, Congress expressly prohibited cruel, inhuman, or degrading treatment of any person in U.S. custody.55

While the Bush administration was doing all it could to forestall application of the cruel, inhuman, and degrading treatment standard, it was also working behind closed doors to ensure that, even if Congress prevailed, the legal change would have no effect on the CIA’s program. The May 30, 2005, memo accordingly argues that, even if foreign nationals in CIA custody are protected by the prohibition on cruel, inhuman, and degrading treatment, none of the CIA’s techniques violate that prohibition.

The memo reasons correctly that the relevant standard under U.S. law is whether government conduct “shocks the conscience,” a due process test, because the Senate had said as much in approving the treaty. But the OLC then concluded—entirely unreasonably—that the CIA tactics would not shock the conscience, for two reasons. First, CIA interrogators inflicted pain not arbitrarily, but for a good end—to gather intelligence about terrorism. Citing Supreme Court language stating that “the official conduct ‘most likely to rise to the conscience-shocking level,’ is the ‘conduct intended to injure in some way unjustifiable by any government interest,’”56  the memo then treats that standard as if it is the only standard for conscience-shocking behaviour. Second, the techniques were not arbitrary because the government sought to “minimize the risk of  injury or any suffering that does not further the Government’s interest in obtaining actionable intelligence.”57

Significantly, however, the memo did not claim that the CIA’s techniques sought to minimize the risk of all injury or suffering, but only of injury or suffering “that does not further the Government’s interest.”

The case law is clear that any intentional infliction of pain for interrogation purposes violates due process. And the Court has recognized no sliding scale that would permit the infliction of pain if the government’s reason is good enough. Injurious conduct that is “unjustifiable by any government interest” is the easiest case, to be sure, but the Court has repeatedly found its conscience shocked where the government acted with wholly legitimate interests.

The Court ruled, for example, that pumping a man’s stomach in a hospital after seeing him swallow what appeared to be drugs shocked the conscience, even though the procedure was carried out in a hospital pursuant to safe procedures, and for a wholly legitimate purpose—to gather evidence of crime.58 The Court has repeatedly held that any use or threat of force to coerce a confession violates due process—even where employed to solve a murder.59  And it has stated that government conduct that contravenes “the decencies of civilized conduct” or that is “so ‘brutal’ and ‘offensive’ that it [does] not comport with traditional ideas of fair play and decency’ would violate due process.”60 All of these decisions point to the same conclusion—that the deliberate infliction of pain to compel a suspect to talk against his will shocks the conscience

In the single case perhaps most on point, the Supreme Court, in 2002, addressed whether the interrogation of a man while he was hospitalized and suffering substantial pain from a police shooting  violated the Constitution—even though the statements were never used in a prosecution. In Chavez v. Martinez, the officers themselves did not inflict pain for the purpose of questioning, but did continue the interrogation despite the man’s cries of pain. They argued that his testimony was critical to investigating the encounter, and that they feared that he might die, so that this may have been their only opportunity to obtain his version of events. The Court remanded the case to the court of appeals to consider whether the questioning violated substantive due process. While the justices disagreed about the specific conclusions to be drawn from the facts at hand, both Justice Anthony Kennedy, who concluded that due process had been violated, and Justice Clarence Thomas, who concluded that it had not, agreed that the deliberate infliction of pain on an individual to compel him to talk would shock the conscience. Justice Kennedy reasoned that police “may not prolong or increase a suspect’s suffering against the suspect’s will,” or even give him “the impression that severe pain will be alleviated only if [he] cooperates.”61 Under this standard, likely to be the majority view given Justice Kennedy’s central role on the Court, any use of pain to compel a suspect to talk violates due process. Justice Thomas found that due process had not been violated, but only because he found “no evidence that Chavez acted with a purpose to harm Martinez,” or that “Chavez’s conduct exacerbated Martinez’s injuries.”62 Under either approach, then, a purpose to harm violates due process. The court of appeals on remand in Chavez unanimously held that the alleged conduct indeed shocked the conscience, a fact not even acknowledged by the OLC memo.63

The OLC memo cites Chavez, but concludes, incredibly, that “the CIA program is considerably less invasive or extreme than  much of the conduct at issue in” Chavez.64 In fact, just the opposite is true. The officers in Chavez inflicted no pain for purposes of interrogation—yet three members of the Supreme Court found their conduct conscience-shocking nonetheless, as did the unanimous court of appeals on remand. The CIA’s entire program, by contrast, is based on the deliberate infliction of pain and humiliation to compel recalcitrant suspects to talk against their will.

At the very end of its memo, the OLC candidly admits that “we cannot predict with confidence that a court would agree with our conclusion.”65 This caveat might well be worrying, except that the OLC goes on to reassure the CIA that there is no need to worry, because the question “is unlikely to be subject to judicial inquiry.”66  Congress specified that the Convention Against Torture is “non-self-executing,” the memo explains, meaning that even if it is violated, “the courts have nothing to do and can give no redress.”67  In other words, when it comes to the ban on cruel, inhuman, or degrading treatment, the CIA operates for all practical purposes in a “law-free zone,” or at least a zone where the law is what the executive says it is—in secret—and no court will ever have the opportunity to disagree.

As the above discussion makes clear, OLC lawyers engaged in substantial and sometimes complex legal analysis, including a detailed assessment of whether each of the CIA’s techniques, singly or in combination, violated the federal torture statute or the treaty prohibition on “cruel, inhuman, and degrading treatment.” It took almost two hundred pages and several years to get there, but from all appearances, the destination was never in doubt. The August 2002 memos exploited every loophole they could find, and created new loopholes when they did not exist, no matter how far-fetched.  And once the August 2002 memos cleared the way for the CIA to waterboard Abu Zubaydah 83 times, there was no question what the lawyers would conclude. The December 2004 memo was a public relations ploy, not a bona fide legal undertaking. And the secret May 2005 memos assured that the CIA could continue its practices even after Congress enacted an unambiguous prohibition expressly designed to halt all cruel, inhuman, and degrading treatment. Considered as a whole, the memos read not as a good-faith effort to apply the law to regulate a proposed course of conduct, but as a calculated conspiracy to give legal cover to conduct that on its face violated federal criminal law, international treaties, and basic human decency.




On Accountability 

Law at its best is about seeking justice, resolving disputes pursuant to principle and reasoned judgment, regulating state power, respecting human dignity, and protecting the vulnerable. Law at its worst treats legal doctrine as infinitely manipulable, capable of being twisted cynically in whatever direction serves the client’s desires. Had the OLC lawyers adopted the former view, they very likely could have stopped the CIA abuses in their tracks. Instead, they used law not as a check on power, but as a facilitator of brutality, deployed against captive human beings who had absolutely no other recourse.

Official repudiation of the CIA tactics, and of the actions of those who authorized them, is essential if we are to hold fast to a better vision of what the law can and should be. Official repudiation is critical if we are to restore the rule of law in the United States, and to regain respect around the world for the United States as a law-abiding nation. And official repudiation is necessary if we hope to build meaningful safeguards against this kind of descent into cruelty from happening again. History, it seems plain, will judge the Bush administration harshly on this subject; indeed, it already has.  But history’s judgment is not sufficient. Some form of official acknowledgment of wrongdoing is essential.

President Obama has sent decidedly mixed messages on the subject of accountability. He ended these interrogation tactics in no uncertain terms, and released the previously secret OLC memos reproduced here—both of which are critical steps in the direction of accountability. But he has said that he favors looking forward, not backward, and has resisted proposals to create a blue-ribbon, nonpartisan commission to study the problem. He has said that the decision whether to prosecute is his attorney general’s to make, and that existing proceedings in the courts and Congress offer opportunities for accountability. But he has already advanced claims of “state secrets” in lawsuits seeking accountability that, if accepted, would be a roadblock to public accountability in almost any forum.

What should be done? Some, including former attorney general Michael Mukasey and former OLC head Jack Goldsmith, have argued that no further investigations, much less prosecutions, are needed. Mukasey insists that everyone acted in good faith, trying to draw difficult lines in trying times. Goldsmith maintains that we already know what happened, and that any further inquiry will render CIA agents too cautious and risk-averse in fighting terrorism and other threats in the future. But the analysis above suggests that, while there were difficult judgments to be made, the desired result drove the legal analysis, rather than vice versa—and that is the very definition of bad faith. We certainly don’t know everything; Goldsmith’s role as head of OLC while the CIA’s tactics remained authorized is itself unclear, as are the roles of many who are likely to have been involved but did not sign the actual memos in question. And if an inquiry deters CIA agents from experimenting with brutality in the future, we should celebrate that, not bemoan it.

Others, including many human rights groups, have advocated criminal prosecution. Torture is a crime, and both Attorney General Eric Holder and President Obama have stated that waterboarding is torture. The Convention Against Torture obligates its signatories to investigate and refer for prosecution all cases of torture by persons  within their jurisdiction. Moreover, the crime of torture supports “universal jurisdiction,” meaning that any nation may undertake to prosecute it. Two judges in Spain are currently investigating whether to prosecute U.S. officials and lawyers for their part in authorizing torture at Guantánamo and elsewhere. Those important investigations may put pressure on the United States to take action of its own, as the universal jurisdiction principle requires cessation of the foreign prosecution if the home country takes responsible action for its own wrongdoing.

All of the facts are not yet known, but criminal prosecution within or outside the United States at this point seems unlikely. As noted above, the OLC’s memos would make prosecution of anyone other than the lawyers themselves extremely difficult. The Cabinet officers who authorized the program will argue that they never intended to inflict torture, but did feel obliged to do everything they could within the law to obtain information that might prevent another attack. They therefore referred the matter to the lawyers. The lawyers returned with a lengthy analysis, citing many cases and precedents, and concluding that the tactics the CIA proposed to employ did not rise to the level of torture. Both the Cabinet officers who approved the CIA’s program and the CIA agents who carried it out relied on that legal advice. Thus, the nonlawyers will claim that they went ahead only because the lawyers told them the techniques were not torture, and not illegal.

The criminal law recognizes a “reasonable reliance” defense, which provides that individuals cannot be held criminally responsible when they take action in reasonable reliance on an official statement that the conduct is lawful by the government body or official charged with interpreting the law.68 And even if that defense were held inapplicable, the existence of the OLC memos would still be a powerful argument to the jury that the defendants lacked the intent necessary for a criminal conviction. As if that were not enough, Congress, in the Military Commissions Act of 2006, granted retrospective immunity to officials involved in the interrogation of al Qaeda suspects in the wake of September 11.69

The lawyers may be more vulnerable to criminal prosecution, especially if further evidence supports the conclusion that they acted in bad faith, knowing that what they authorized was in fact forbidden. But such a showing would be extremely difficult to make; this area of the law was so sufficiently uncharted that the lawyers are likely to be able to raise reasonable questions as to whether they were knowingly authorizing torture, and a criminal conviction requires proof beyond a reasonable doubt.

Accountability, however, need not take the form of a criminal prosecution. Consider two examples of noncriminal accountability. In World War II, the United States military interned approximately 120,000 people simply because they were Japanese or Japanese Americans. At the time, the Supreme Court upheld the internment. But Japanese American and other groups never gave up fighting to right that wrong. And in 1988, more than forty years later, President Reagan signed the Civil Liberties Act, officially apologizing for the Japanese internment and paying reparations to the internees and their survivors. No one was prosecuted, but that (admittedly belated) legislation marks a formal repudiation of our past acts, and provides an important cultural bulwark against something similar happening again.

Or consider how Canada responded when Maher Arar came home to Canada in 2003. Arar is a Canadian citizen who U.S.  agents rendered to Syria, where he was locked up without charges for a year and tortured. The U.S. agents acted in part based on erroneous information provided by the Canadians. Upon Arar’s return, Canada established a commission of inquiry headed by a prominent appellate judge, which conducted a serious investigation and issued an 1,100-page report, fully exonerating Arar and criticizing the Canadian authorities. Canada’s Parliament unanimously issued a formal apology to Arar, and the Canadian government paid him $10 million in damages for the injuries he endured in part due to sloppy Canadian intelligence. Again, no one was prosecuted. But that official repudiation is likely to have a substantial deterrent effect on similar wrongs being perpetrated in the future.

We have seen nothing of this kind with respect to the United States’ recent acts of torture. None of the lawyers or officials responsible for authorizing torture has even apologized. There has been no payment of compensation to victims, no disbarment proceedings against the lawyers responsible, and most disturbingly, no official acknowledgment that what was done was not only morally despicable, but illegal.

We cannot move forward in reforming the law effectively unless we are willing to account for what we did wrong in the past. Otherwise, the state of the matter in the United States is that, when we have a president who does not believe in torture, we won’t torture, but when we have a president who does believe in it, we will. Torture becomes a question of policy, not law. But torture must not be a policy option.

The first step, therefore, should be appointment of an independent, nonpartisan, high-caliber commission, along the lines of the 9/11 Commission, to investigate and assess responsibility for the United States’ adoption of coercive interrogation policies. Only such a commission has the possibility of rising above the partisan wrangling that any attempt to hold accountable high-level officials of the prior administration is certain to trigger. Congressional hearings risk devolving into a partisan battle. If an independent commission is to be effective, moreover, it must have subpoena power,  sufficient funding, security clearances, access to all the relevant evidence, and, most importantly, a charge to assess responsibility, not just to look forward. Depending on the facts that emerge, disbarment proceedings, civil damages actions, or criminal prosecution may also be warranted. But we already know more than enough to know that some form of official accountability is absolutely essential. Absent a reckoning for those responsible for making torture and cruel, inhuman, and degrading treatment official U.S. policy, the United States’ commitment to the rule of law appears to be a hollow shell.
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