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PREFACE

 

Saddam Husain’s downfall raised the hopes of many Iraqi women for a better future. The U.S.-led invasion of their country in March 2003 had been accompanied by a promise to improve their lives: the George W. Bush administration in particular had pledged to turn Iraq into a free and democratic country in which women’s rights are enshrined as a model for the whole region. Galvanized by this fresh sense of freedom, a multitude of women’s associations appeared countrywide, representing all segments of Iraqi society.

Early on, however, obstacles appeared as women’s political participation in the “new Iraq” became an issue of contention. Only three of twenty-five seats on the U.S.-appointed interim Iraqi Governing Council in July 2003 went to women, and only one woman minister was selected for the provisional government set up immediately afterward. Then, in December 2003, a resounding wake-up call was delivered: the council announced it was abolishing Iraq’s Personal Status Law—the family law that had included many provisions favorable to women. Furthermore, under the mounting disorder, tribal courts were convened, and coalition forces, faced with the urgent need to reestablish order across the southern part of the country, gave a nod to tribal law that sanctioned coercive practices pertaining to women. As the invasion turned into full-scale occupation, it became increasingly clear that any promise by the allies to support women’s rights was far from realization.1

Beyond the crumbling infrastructure and general lack of security, an increase in gender-based violence gravely concerned activists. If anything, developments were pulling women back to the past, they cautioned. It was not only the memory of life under Saddam’s regime that fanned their fears. They were haunted, too, by ghosts of a more distant history. A foreign occupation with the declared intent of building a liberal state was not a new notion in their country. Indeed, the British invasion and occupation of Mesopotamia had led to the inception of the Iraqi state in the wake of World War I and determined its structure for years to come. Activists often alluded to this attempt at state building and its harsh long-lasting consequences for women.2

Unfortunately, however, most observers and, more important, decision makers failed to appreciate the weight of these warnings. Activists did not often elaborate on this untold history of women in Iraq, and even as scholars began revisiting the period of direct British rule and the British Mandate era in Iraq, their works offered little illumination. In fact, historical studies of women’s issues have only rarely extended beyond the Ba‘th period (1968–2003).3 This book contributes to filling this historiographical lacuna and elucidates activists’ fears springing from the period of the British occupation and the British-backed monarchy (1917–1958).

Looking back to the monarchy period and beyond enhances our understanding of activists’ post-2003 struggle to secure meaningful participation in politics for women, to preserve Iraq’s progressive Personal Status Law, and to prevent state acknowledgment of customary law and coercive practices pertaining to women. The pages of history shed light on the struggle from a different perspective as well. Conservative and religious politicians attempting to delegitimize activists’ struggle accused activists of unauthenticity and of being detached from Iraq’s traditions and past.4 I demonstrate here, however, that the roots of activists’ struggle against coercive customs, unfavorable interpretations of Islamic law, and exclusion from the political sphere reach back to the birth of the state.

This volume is first and foremost a historical work. It is a part of a rapidly growing research field—the study of women and gender in the Middle East. This field has come into its own over the past thirty years:5 the literature is rapidly expanding;6 collections of articles are being compiled on topics of increasing specificity;7 the associated basic concepts are being discussed;8 and criticism regarding preconceived assumptions and value-laden writing is evolving.9 To deal with the considerable momentum in the study of women’s history in the region and to ease navigation through this field, scholars have categorized works according to various criteria. Judith Tucker and Margaret Meriwether offer a categorization that best helps locate my work within the growing genre of the history of women in the Middle East.10

Meriwether and Tucker identify four approaches. The first is the study of “women worthies”—that is, notable women who in the past played a visible role in public activities. This approach includes biographical studies of famous women or a vivid recounting of known historical events that highlights the hitherto unknown (or underappreciated) role played by individual women.11 The second approach encompasses the study of political and institutional history. It looks at the activities of women in political movements, whether feminist or nationalist or both. Some of the works characterizing this approach were written in an institutional history style that reconstructs the events, leadership, and activities of the subject organization while allowing us to follow the evolution of feminist thought as it developed in practice. Tucker and Meriwether note that applying these two approaches opens a new angle of discussion regarding issues such as the nature of political power and the location of political activities. However, these approaches generally seek to add women, mainly women of the elite, to the pages of history and not to challenge the fundamental bases of history writing.

The remaining two approaches take up this challenge. The study of women in the social and economic history of the Middle East also seeks to add women to history, but as part of an extended picture of the past that exceeds the boundaries of political history or the study of elites. It looks at women as economic actors and as active members of their communities, families, and classes. The final approach centers on women in the cultural history of the Middle East. Tucker and Meriwether emphasize the study of dominant and contesting gender discourses within this framework. The discourse on gender, they explain, attends to the ways in which the dominant culture in a particular place and time has defined maleness and femaleness as points of difference or opposition, with the male always in the position of power and domination. Although it seeks to understand how male-privileged discourses evolved, it also endeavors to bring subversive discourses—that is, the ways in which people endeavor to undermine and contest the discourse of power—to the forefront.

Meriwether and Tucker’s categorization is helpful, but it is also problematic in that many of the groundbreaking studies they mention can be placed in more than one category. This problem is due mainly to the fact that most historians they survey published their works in the 1990s and were aware of these different approaches and their limitations. These historians did not hesitate, therefore, to combine different methods in their effort to provide the most comprehensive picture on the subject of their research. Leila Ahmed’s Women and Gender in Islam and Parvin Paidar’s Women and the Political Process in Twentieth-Century Iran, for example, fall into the first and second categories, respectively, but the notion of competing discourses was a unifying theme for both.12

My book, inspired by these works, similarly fits into more than one category. It can be located within the realm of political history because it deals mainly with the Iraqi political elite and the women’s movement under the mandate and the monarchy. Yet the subtle but pervasive force of discourse is also a unifying thread.

In choosing to work with the notion of “discourse,” one enters hazardous territory. It is hazardous not only because of the plethora and range of meanings the term discourse enjoys, as reflected in scholarly works, but more so because of the risk of entanglement in an unproductive “discourse about discourse.”13 In my research, I sought an understanding of women’s position in Iraq under British occupation and the British-backed Hashemite government (1917–1958), but as I worked toward achieving this purpose, discourse gradually began to surface as the best analytical tool for it. Indeed, the sources my international search yielded, more than delineating women’s lived experience, allowed me to track attitudes and practices concerning women. These attitudes and practices were reflected in three main contexts: customary law and the controversy over the British-introduced Tribal Criminal and Civil Disputes Regulation (TCCDR), formulated in 1916; family law and the call for the regulation of personal status matters; and election law and the conflict over the nature of the political system. The discourse tool allowed me not only to tie together attitudes and practices, but, more important, to expose them as an expression of a much larger reality.

I then found Michel Foucault’s concept of discourse, as understood by Stuart Hall, to be the most suitable for my discussion. Hall explains that discourse provides “a language for talking about—a way of representing the knowledge about—a particular topic at a particular historical moment.” But it is not purely a “linguistic” concept. He indicates that discourse is about both language and practice:

It attempts to overcome the traditional distinction between what one says (language) and what one does (practice). Discourse … constructs the topic. It defines and produces the objects of our knowledge. It governs the way that a topic can be meaningfully talked about and reasoned about. It also influences how ideas are put to practice and used to regulate the conduct of others. Just as a discourse “rules in” certain ways of talking about a topic, defining an acceptable and intelligible way to talk, write, or conduct oneself, so also, by definition, it “rules out,” limits and restricts other ways of talking, of conducting ourselves in relation to the topic or constructing knowledge about it.14

These aspects of discourse helped me unfold the conflicting ways of thinking about women and how their conduct should be regulated in the nascent state. This book proceeds along this path: it presents the ways Iraqi women were constructed as citizens by the gender discourse of Iraq’s rulers from the outset of the British occupation until the overthrow of the British-backed monarchy and traces efforts by the Iraqi women’s movement to contest this construct.

The first three chapters describe how and why during the state-building process under the mandate and the monarchy women were constructed as second-class citizens. They outline the way the legal and political systems were shaped first by the British occupation and then by the Iraqi government the British put in place, focusing on the evolution of legislation that defined and influenced women’s position in family and society. At the same time, it acknowledges conflicting perceptions, power struggles, and other larger issues of the era as driving forces fueling this evolution.

Chapter 1 addresses the topic of customary law. During World War I, the British imposed the TCCDR for the purpose of ruling over Iraq’s vast countryside. The regulation bolstered tribal leaders and tied them to the state by giving them authority to settle disputes between “their tribesmen” in accordance with “tribal methods” and “tribal law.” Customary practices were thus not only sanctioned but, because the presumed existence of “age-old tribal practices” provided an important justification for deploying the TCCDR, were also perpetuated. The chapter explains how this regulation, which later became state law, was incorporated into the government gender discourse despite growing criticism from Iraqi intellectuals15 and reveals the harsh implications for rural women. The chapter further demonstrates that women’s well-being was knowingly sacrificed to facilitate the governing of Iraq’s vast rural areas.

Chapter 2 looks at the topic of family law. Under the Hashemite monarchy, Iraq had no civil law governing personal status matters (marriage, divorce, child custody, inheritance, etc.). This chapter briefly reviews British policy, which left family matters in the hands of religious leaders in order to tie these leaders to the British-dominated nascent state, and highlights opposition to this course of action. It then expands on state attempts to intervene by way of legislation and examines their ramifications for women. Although the debate over the state’s introduction of the Personal Status Law has been inextricably linked to the debate over Iraqi women’s standing in the domestic realm, the chapter shows that gender relations were not the only object of dispute; in fact, the conflict between the government and the ‘ulama’ to a large extent also centered on who had the authority to formulate laws governing personal status, which courts were to be involved, and who should be entrusted with the authority to adjudicate disputes. Meanwhile, women citizens were constructed as subordinate and dependent and were left unprotected from unfavorable interpretations of Islamic law.

Chapter 3 is devoted to women’s participation in formal politics. A parliamentary system was an efficient tool for the British to tie urban intellectuals in Iraq to the new state. But to ensure that the power of the British-backed Hashemite government would not be undermined, the Constitution and election system posed considerable obstacles for most men and totally blocked women from entering Parliament. This chapter looks at women’s disenfranchisement throughout the Hashemite period. It delineates the huge obstacles that stood in the way of altering the first Iraqi Constitution, emphasizing the entanglement of the efforts to gain political rights for women with the broader struggle to effect change in the existing political order. It argues that the Hashemite government, troubled by the prospect of rocking the political boat, employed a strategy that simultaneously avoided distancing conservative supporters who opposed women’s vote and placated the opposition that favored it. In line with its modernity rhetoric, this government strategy required women to exhibit signs of “progress” as a prerequisite to receiving rights. What facilitated this tack was the fact that supporters of women’s suffrage shared with those opposing enfranchisement certain assumptions that constructed women as ill prepared for political participation.

Chapters 4 and 5 seek to show how those active in the women’s movement under the monarchy contested their government’s gender discourse. Chapter 4 claims that there were two main reasons why the full scale of women’s response is difficult to trace. The first is connected with circumstances of the time—that is, with the government’s reining in of the women’s movement. The second, however, is rooted in the nature of the accounts portraying the history of the women’s movement, provided by Iraqi women’s activists, and their later reproduction in contemporary scholarly literature published in English. It argues that the early history of the women’s movement in Iraq remains little known because the two key organizations involved in the movement—the Iraqi Women’s Union (al-Ittihad al-Nisa’i al-‘Iraqi), which was sanctioned by the regime, and the underground League for the Defense of Women’s Rights (Rabitat al-Difa‘‘an Huquq al-Mar’a)—produced two competing narratives of the women’s movement before 1958. Later scholars reproduced either one account or the other. This chapter unravels these two narratives in order to piece together a more elaborate portrayal of women’s efforts at organization. It unveils some of the earliest scenes of activists’ challenging their government’s gender discourse and follows the process of organization that later facilitated a more direct challenge.

Women’s activism in Iraq gained momentum after World War II: it expanded, gained strength, and became institutionalized. Chapter 5 focuses on activists’ struggle against their construction as second-class citizens as that construction became increasingly obvious during the 1950s. It registers voices raised by both union and league members against the TCCDR, the lack of government intervention in the realm of personal status, and women’s disenfranchisement. In addition, it argues that the challenge that the union and league posed to the government’s discourse shaped to a large extent the new gender discourse that emerged in Iraq after 1958 and prevailed well into the second half of the twentieth century.

All too soon after the 2003 U.S.-led invasion, Iraqi women’s rights activists began cautioning that developments were pulling Iraqi women back to the days of the British-backed monarchy. The epilogue marks similar threads running through past British and present American policies influencing the fate of two generations of Iraqi women separated by half a century. Under the Americans who came to Iraq armed with a vision of creating a free and democratic state in which women’s rights are enshrined, women were returned to pre-1958 conditions, and the floodgates opened to a new wave of tribalization and subordination.
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INTRODUCTION

THE HISTORICAL SETTING

 

A brief review of Iraq’s development, its regimes, and modes of governance and an outline of the political and socioeconomic realities that emerged from the time the British took over from the Ottoman rulers until a military coup overthrew the Hashemite government in 1958 is essential to understand the context in which the old “new” state of Iraq constructed women as second-class citizens.

Under the Ottoman Empire, the area that now forms the state of Iraq was divided into three provinces,1 Basra, Baghdad, and Mosul. The Ottomans, who governed these provinces from the sixteenth century, left a legacy that would influence the shaping of the modern state of Iraq. This legacy of institutions, law, political culture, and education was what the British found after arriving in 1914. And yet until the second half of the nineteenth century, Ottoman authorities had failed to extend central control to this area. It was only when the capable Ottoman envoy Midhat Pasha assumed the governorship of Baghdad in 1869 that things changed. In his three years in office, Midhat Pasha launched reforms intended to modernize the bureaucracy, improve overall economic standards and education, and integrate the area into the rest of the empire. Applying the Ottoman Vilayet Law of 1864, Midhat set up a new centralized administrative system and mapped out the borders of the Iraqi provinces, along with that of their various subdivisions. An appointed official governed each administrative division, assisted by a council that for the first time included a number of elected representatives.

Through the application of the Ottoman Land Law of 1858, Midhat also sought to transform the nature of land holdings and settle nomadic tribes. The law did not recognize communal (e.g., tribal) ownership of land, but rather a prescriptive right only of individual cultivators who could prove actual possession and cultivation of a particular plot of land for at least ten years. In some locations, land registration did produce beneficial results. In most regions, however, the peasants were left worse off than before. Due to the shifting and communal nature of agriculture, continuous cultivation was difficult to prove. On the one hand, tribesmen, fearing not only conscription and taxation but also that their prescriptive rights might somehow be revoked, saw no advantage in approaching the authorities to legitimize their rights. On the other hand, those who understood the benefits of doing so—shaikhs, notables, and urban merchants—wasted no time in acquiring titles to large tracts of land. Many of the tribesmen eventually found themselves mere tenant farmers.2

Midhat also set the foundations for a secular education system in Iraq. He established free public schools that included a technical school, a middle-level school, and two secondary schools (one for the military and one for the civil service). His successors continued support for general secular education, and by 1915 there were 160 schools listed in the system.3 In 1908, a law college was founded, which offered the country’s only higher education. Graduates of these schools or those returning from schooling in Istanbul formed the core of the urban literate elite. Military academies were a main avenue of mobility for Iraq’s lower-middle-class and middle-class families. On the eve of British occupation, Iraqi graduates of these schools were already filling positions in government schools, new secular courts, the army, and administration. Most of Iraq’s leaders rose from within this group in the period following World War I.

British occupation of the three Ottoman provinces, Basra, Baghdad, and Mosul, began as a preemptive move in 1914 to protect British interests at the head of the Persian Gulf. These interests had in large part been born out of Britain’s concern to protect its trade route to India. They grew as trade with the gulf area developed, but especially with the discovery of oil in commercial quantities in southern Iran in 1908 and with the British navy’s decision to convert its fleet from coal to oil fuel. There was considerable hope that oil would be found in Iraq as well. After the outbreak of World War I, when it became obvious that the Ottoman Empire would join with the Central Powers, Britain sent troops to occupy Faw and Basra. The occupation of Basra in November 1914 began a process that ended with the occupation of Baghdad in March 1917 and of Mosul in November 1918. Other areas, however—including the Kurdish highlands bordering Turkey and Iran, the tribal land of the Euphrates stretching from Baghdad south to Nasiriyya, and the two Shi‘i cities Karbala and Najaf—were and would remain foci of unrest throughout the mandate period and beyond.

Under British military control was a territory containing a population with diverse ethnic, religious, and tribal loyalties. Some 75 to 80 percent of the population were Arabic speakers, but for 15 to 20 percent Kurdish was the mother tongue. The Arabic speakers, however, were divided not only between Sunnis and Shi‘is, but also along several tribal confederacies.

The Arab Shi‘a, constituting some 55 percent of the population, lived predominantly in the basin of the Tigris and Euphrates rivers south of Baghdad. The Shi‘a started off as a political movement soon after the death of the Prophet, rejecting Muhammad’s close associates Abu Bakr, ‘Umar, and ‘Uthman as his rightful successors. They considered ‘Ali ibn Abi Talib, the Prophet’s cousin and son-in-law, and his descendants alone as the legitimate successors and leaders, or imams, of the Muslim community. The name “Shi‘i,” in fact, evolved from “Shi‘at ‘Ali,” meaning “the faction or partisans of ‘Ali.” In the ninth century, after the disappearance of the twelfth Shi‘i imam, the spiritual leadership of the Shi‘i community and authority to interpret Qur’anic verse passed to the mujtahids (senior religious scholars). Each Shi‘i was expected to follow a leading mujtahid, which made these religious scholars very powerful. The Shi‘a, then, evolved from a political group into a religious sect with several distinctive rituals and somewhat different interpretations of Islamic law.

Under the Sunni Ottoman administration, the only Muslim faith officially accepted was Sunnism. Shi‘is of the Iraqi provinces were largely excluded from government positions and institutions. Sunni notables thus maintained a monopoly over the government and judiciary. The Shi‘i, or Ja‘fari,4 school of law and Shi‘i judges were excluded from the Ottoman shari‘a courts, and Shi‘is tended to settle their cases by referring to their own religious leaders. By the time of the establishment of the monarchy, however, the Shi‘i religious establishment could compete with any government in Iraq over the influence and mobilization of the local population. Therefore, successive governments sought to undermine the power of Shi‘i mujtahids and institutions.5

Sunni Arabs, composing some 20 percent of the population, lived mostly in central and central–northern parts of Iraq, which correlated roughly with a triangle drawn between Baghdad, Mosul, and the Syrian border. They were more urban than the Shi‘is, constituting the majority in Baghdad. The Sunnis, however, do not defer to the same degree to their religious leaders—the scholars, jurists, and judges collectively known as ‘ulama’. Since the days of the Ottoman Empire, the Arab Sunnis, despite being a minority, have dominated Iraq.

The Kurds, accounting for about 15 to 20 percent of the population, occupied mainly the mountainous parts of northern and northeastern Iraq. The vast majority were Sunni Muslims who spoke an Indo-European language akin to Persian. A common language, close tribal ties, customs, and a shared history inspired Kurdish nationalist feelings, and, indeed, the abortive Treaty of Sèvres, signed in August 1920 with the Ottoman sultan, promised an autonomous state to the Kurds of Turkey and Iraq. The British also briefly contemplated Kurdish autonomy in Mosul Province, but it failed to materialize. During the monarchy, a number of Kurdish armed revolts occurred; some were quelled only with massive support from the British Royal Air Force. Nonetheless, many Kurds assimilated sufficiently to allow their active participation within the framework of the state. Thus, about 90 percent of Iraq’s population in this period were Muslims; Christians, Jews, Mandaeans, and Yazidis formed the rest. Around 80 percent of the population were rural. Most of the nomadic tribes had settled but remained tribally organized and retained their special customs. The country had one major city, Baghdad, which during the monarchy became the political center. Tribal shaikhs, Kurdish chieftains, and notables of the other cities congregated in Baghdad. Failure to have a presence there meant one’s interests would not be watched over and ultimately spelled political marginalization.

British occupation brought with it an administration whose immediate desire was to instill order. Largely shaped by the British experience in India, the administration was staffed by the men of the India Office. In other words, the British brought with them the structures of direct British rule, which were associated with the notions of the “white man’s burden” and the “civilizing mission.” The British divided the country into districts, and political officers were stationed in each, backed by British-staffed departments in Baghdad. The central administration was headed by a civil commissioner, although nominally under military command. The British abolished the Ottoman municipal councils, and in their place political officers maintained order through local notables. In the countryside, the British sought to rule through shaikhs, who were charged with the collection of taxes in their districts and in return had their power and privileges affirmed by the British administration. Tribal leaders had already garnered greater power vis-à-vis their tribesmen after the Ottoman Land Law of 1858 was applied in Iraq in the 1870s. This law allowed shaikhs to register tribal land in their own name. Now the British, in an attempt to secure the loyalty of tribal leaders, whose domains straddled strategic lines, granted them title over lands that they claimed as their own. Thus, vast tracts of land passed into the personal possession of selected tribal leaders. The TCCDR further buttressed the shaikhs, giving them judicial authority over members of their tribe. Their rule was now based on powers given them by the British and not on their own authority or the support of their tribesmen. True, in the first few years of the monarchy the Iraqi government tried to rescind some of the powers the British had granted the shaikhs, but an informal arrangement gradually emerged between the government and the shaikhs-turned-landowners whereby the government, in return for the shaikhs’ support, would largely give them a free hand in their local areas in the maintenance of order as well as in administration and taxation matters. British policy ultimately contributed to the transformation of a free cultivating peasantry into a population of serfs tied to the land as sharecroppers.

The policies of what was known as the “Eastern school” were not unopposed. In the British context, the “Western school,” promoted by the Arab Bureau in Cairo, was key in this respect. This group believed that British interests would be better and less costly served by indirect control over friendly Arab governments and that British influence should be maintained through advisers and treaties. Already in March 1917, the British government issued a memo suggesting that an indigenous Arab government under British guidance in Iraq should replace British direct administration. As a result, Ottoman courts and laws were reinstated, replacing the Anglo–Indian civil code. However, the British bureaucracy continued to strengthen its hold, and few Arabs were appointed to senior positions.

British rule had early on been the cause of considerable opposition inside Iraq. In 1920, a revolt was sparked by the announcement that Britain had been awarded the mandate for Iraq. The revolt was instigated by a coalition of nationalists in Baghdad, Shi‘i religious leaders of the Holy Cities, and mid-Euphrates tribal leaders. Although motivated by a variety of factors, these groups shared the desire to shed British rule. The revolt lasted several months, swept over about one-third of the countryside, and cost Britain some five hundred lives and forty million pounds.6 Although failing to achieve Iraqi independence, the revolt did change British policy. Direct rule was seen as having contributed to the rebellion, and, as a consequence, when Sir Percy Cox arrived in Baghdad in October 1920 to take up his post as the first high commissioner under the mandate, he brought new guidelines: the military administration would be terminated; a constitution would be formulated in consultation with Iraqi elites, and a provisional government with an Arab president and council of state would be established. In short order, Ottoman administrative units and municipal councils were restored. Iraqi officials began to replace British political officers in the provinces. British presence continued, however, in an “advisory capacity.” Sunni Arabs, who constituted less than 20 percent of the population, were entrusted with the most important posts. The Shi‘is, despite their majority, were noticeably absent—in part because, having previously been excluded from the Ottoman administration, few among them had any administrative experience and in part because of the British attitude in general toward the Shi‘is following the revolt. Ottoman-educated Sunni Arabs under foreign patronage were now dominating Iraq.

In 1921 at the Cairo Conference, Britain’s plan for Iraq coalesced. It was there, in Phebe Marr’s words, that “the three pillars of the Iraqi state were conceived.”7 These pillars were a British-backed Arab monarchy, a treaty that would legitimize British presence in Iraq, and a constitution that, although encompassing the different elements of the population under democratic principles, perpetuated religious, sectarian, geographical, and class-and gender-based divisions and exclusions.

The throne was offered to the Hashemite amir Faisal, third son of the sharif of Mecca. Faisal had headed the short-lived Syrian kingdom (1918–1920) but was forced to flee following the French occupation in 1920. He enjoyed British protection owing to his role as a leader of the Great Arab Revolt against the Turks during World War I. Faisal was crowned king in 1921. He himself, however, pointed out the weakness of his government’s position when he detailed the many conflicting forces within the Iraqi state to which he must appeal, claiming that the government possessed only fifteen thousand rifles compared with one hundred thousand in the hands of the people.8

When Faisal left Syria to assume the throne, Iraqis who had served in his short-lived government there and had fought with him in the war returned to Iraq. These repatriated Iraqis, extremely loyal to Faisal, were soon visible at all levels of government and set the cornerstone for Arab Sunni dominance in government. Many among this group would soon attain positions of power. Among them were army officers such as Nuri al-Sa‘id, who became Faisal’s chief of staff, and Ja‘far al-‘Askari, who was appointed minister of defense. Also accompanying Faisal from Syria was Sati‘ al-Husri, an Aleppan, who became a major figure in Iraq’s education system.

Because of Iraqi opposition to the idea of a mandate, British relations with monarchial Iraq had been formulated to appear as a treaty between two sovereign states. In the 1922 treaty that was drawn up, however, British authority in financial matters and in international and security affairs clearly indicated the limits on Iraqi sovereignty. The king would be “guided” by Britain on all matters affecting British interests and especially fiscal policy as long as Iraq remained indebted to Britain. A subsequent agreement required Iraq to pay half the cost of maintaining British residency, which perpetuated Iraq’s debt and slowed development. Iraq had to demonstrate to the powers dominating the League of Nations that it was ready for sovereignty; until then, it would be advised and assisted by Great Britain. Britain promised to propose Iraqi membership in the League of Nations as soon as possible, regardless of the fact that the duration of the treaty was to be twenty years. In 1924, the Iraqi Constituent Assembly, tasked with passing a constitution and the treaty, seemed less than enthusiastic to ratify the treaty. Sir Henry Dobbs, high commissioner since 1923, then stepped in to clarify the true nature of affairs: if the treaty was not promptly ratified, he warned, Great Britain would fulfill its mandate by other means.9

The ratification of the treaty was followed soon afterward by the passage of the Constitution and the Electoral Law. The main bone of contention between the British and the Iraqis concerned the relative powers between king and Parliament. The emerging Constitution, “a gift from the West,” as a British judge in Iraq once termed it,10 granted the king the right to call for general elections, to dismiss the convocation of Parliament, to choose the prime minister, and to confirm all laws. He had the authority to conclude treaties but could ratify them only after parliamentary approval. The Parliament consisted of a Senate, appointed by the king, and an elected Chamber of Deputies. The Chamber of Deputies could force the government’s resignation by a simple majority vote of no confidence. Any deputy could propose legislation, if supported by ten others. A bill would become law only after being approved by both chambers.

The Constitution, which remained largely unchanged throughout the monarchy, also determined Iraq’s legal system. It perpetuated divisions among Iraqi citizens. It established that state courts would be divided into three classes: civil, religious, and special courts. Although stating that civil courts would have jurisdiction over all Iraqis in all civil and criminal matters, it allowed the establishment of special courts for settling criminal and civil cases relating to the tribes in accordance with their customs. The Constitution divided the religious courts into shari‘a courts for the Muslims and Spiritual Councils for other religious communities. In addition, it affirmed that shari‘a courts alone were to handle matters pertaining to the personal status of Muslims in accordance with the shari‘a provisions particular to each Islamic sect.

The Constitution also provided a base for the election system in Iraq but prescribed that elections for the Chamber of Deputies be regulated according to a special law.11 The Electoral Law for the Chamber of Deputies, published in 1924, provided for a two-tiered electoral system in which primary electors were to nominate secondary electors, who were in turn to vote for deputies. Only male taxpayers older than twenty could be primary or secondary electors; only male taxpayers older than thirty could become deputies. The law stipulated that after the primary electors had elected secondary electors (one for every 250 primary voters), the latter were to assemble in their respective district headquarters and vote for the deputies. Each district formed an “electoral college,” with one deputy for every twenty thousand male inhabitants. Electoral colleges were grouped into three “circles,” and no circle was to elect a deputy who was an inhabitant of another circle.12 The Electoral Law excluded the lower class, men younger than thirty, and women from serving in Parliament; the two-step procedure allowed for considerable government meddling, which made it difficult for urban politicians who opposed the political elite to be elected, and tribal leaders were well represented.

British control and the structuring of state institutions to facilitate its continuation alienated many Iraqis. The young educated elite voiced feelings of both Arab nationalism and a specific Iraqi nationalism.13 Arab nationalism, primarily a response to colonial rule, held Iraq and all Arab countries as artificial creations. A common history and language, its proponents argued, should unite all Arab countries into a single nation. Iraqi nationalism, however, although not opposing Arab political unity, legitimized the state instead, focusing mainly on Iraq’s internal problems, and was by nature more inclusive. Iraq, its advocates believed, was not a creation of colonialism but had roots extending back to ancient Mesopotamia. Beyond these differences, proponents of both forms of nationalism criticized not only their government’s ties to Britain, but also the state–society relationship the British promoted. Already in the 1920s, nationalists were expressing their opposition to the treaty, endeavored to amend the Election Law and to erode tribal leaders’ power.

In 1929, a newly elected Labour government in Britain declared it would support Iraq’s acceptance to the League of Nations in 1932. Britain insisted, however, that a new treaty be negotiated first to determine its relations with Iraq once the latter attained independence. Iraq’s prime minister Nuri al-Sa‘id was instrumental in the passage of the treaty, which ended the mandate but retained British influence. Silencing broad and vocal opposition both inside and outside the Parliament, he facilitated its ratification in 1930. The treaty placed all responsibility for internal order on the king and put Iraq in charge of its own defense. In return, Iraq agreed to give Britain use of all Iraq’s facilities and all assistance in its power in the event of war, including the right to move British troops through Iraq. In addition, it was agreed that the Royal Air Force be allowed to maintain two major bases and that Britain would supply Iraqi army equipment and military advisers. Although the treaty was for twenty-five years, it was stipulated that a new treaty could be renegotiated after twenty years.

In October 1932, Iraq was granted formal independence. British advisers and officials, however, stayed at their posts; the Royal Air Force retained control over the bases at Habbaniyya near Baghdad and Shu‘aiba near Basra; British-owned companies dominated all major sectors of the economy; and British influence on the Iraqi king and government continued. Nevertheless, Iraqi politics were molded more and more by Iraqi forces. The main difference between the politics of the 1920s and those of the 1930s was the army’s emergence as a locus of political power, especially following King Faisal’s death in 1933 and succession to the throne of his anti-British, pan-Arabist son Ghazi. In 1936, Iraq underwent its first military coup, the Bakr Sidqi coup. The government that emerged revealed the mix of forces at play. General Bakr Sidqi became chief of staff, and members of the left-wing reformist al-Ahali group received most of the economic and social ministries. Hikmat Sulaiman, who favored the authoritarianism of Mustafa Kamal (Atatürk) as well as modernization and secularization along Turkish lines, became prime minister.

The Ahali group had begun coalescing in the early 1930s. They were young reformers who shared dissatisfaction with the “establishment”: government manipulation of elections that entrenched the ruling elite and the profound social and economic abuse that it inflicted in support of the landowners. Members bore witness to how major landowners—whether rural shaikhs, state officials, or urban merchants—used their influence to fortify their power. In 1931, landowners had pushed through a consumption tax that further reduced their tax burden. In 1932, the passage of the Land Settlement Law became the main avenue via which the government could confer propriety rights on individuals—mostly the well-connected landlords. In 1933, the landlords were again behind the Law Governing the Rights and Duties of Cultivators. This law made peasant tenants responsible for crop failures and tied them to the landowner as long as they remained in his debt. The fast-growing slums around Baghdad at this time can be attributed more than a little to these measures, enriching and empowering the landlords at the rural peasantry’s expense. Reformers in Sulaiman’s government at first seemed capable of challenging the socioeconomic and political structure. Seeking to build on the support expressed in demonstrations organized by the nascent Iraqi Communist Party (ICP), underground labor associations, and radical discussion groups, the Ahali group sponsored the Popular Reform Association. Four reformist ministers were on its executive committee. Its agenda included greater democracy, land reform and the annulment of laws detrimental to the peasants, protective labor legislation, a progressive income tax, as well as broad-based education and the emancipation of women.14 The reformists intentions, however, soon alarmed many, among them Sidqi’s supporters in the officer corps, whose vision of an orderly society under an authoritarian regime was threatened by the reformists’ ideas. In the 1937 elections, the biggest winners were Bakr Sidqi’s nominees together with conservatives, nationalists, and tribal shaikhs, who saw communism behind the Popular Reform Association. The remaining reformist ministers soon resigned, and Sidqi was assassinated a little later.

The next four years saw governments being formed and dissolved according to the military’s whims. Circumstances were complicated by the premature death in 1939 of the young king Ghazi. His pro-British cousin ‘Abd al-Ilah was nominated as regent for his four-year-old son, Faisal II. With the outbreak of World War II, a deepening division became apparent between military and civilian politicians who were or were not ready to support Britain against Germany and Italy. The regent and Nuri al-Sa‘id supported Britain. Among Britain’s most prominent opponents were Rashid ‘Ali al-Kailani, a known Arab nationalist, and his circle, supported by a powerful group of officers known as the Golden Square. In April 1941, with strong army backing, al-Kailani became the prime minister. Hoping for support from the Axis powers, al-Kailani refused to honor Iraq’s treaty commitments, but the British quickly reoccupied the country and reinstated the regent. Al-Sa‘id, who had fled Iraq with the deposed regent, was entrusted with forming a government. Although the regent and al-Sa‘id disagreed on many issues, the pro-British leadership they formed reigned over Iraqi politics until the end of the monarchy in 1958.

The reoccupation of Iraq by British forces in 1941 brought with it a wave of restrictions and regulations. War also adversely affected the economy. Wartime shortages created many opportunities for exploitation. The widening gap between rich and poor added to social tensions and was exacerbated by obvious corruption in high places, so the regime’s legitimacy suffered further. The middle class, among whom fixed salaries was the norm, saw their economic position erode; the poor simply became poorer. In the 1940s and 1950s, high inflation and shortages led to increasing social unrest, manifested in student demonstrations, workers’ strikes, and peasants’ flight from the countryside. Historian Hanna Batatu clearly shows the direct relationship between the rise in the cost of living and the uprisings in the last decade of the monarchy.15

The war also brought other changes, especially after Germany’s invasion of the Soviet Union and the ensuing Soviet alliance with the United States and Great Britain. Change was particularly noticeable in the relationship between the regime and the ICP. Founded in 1934, the ICP became a significant factor in Iraqi politics by the early 1940s. Its oppositionist activities gained momentum in October 1941, when Yusuf Salman Yusuf (“Fahd”) became the party’s secretary-general. After the Soviet alliance with the United States and Britain, the ICP stopped its public protest against the British. Relations with successive Iraqi governments improved, and the party won greater freedom to organize and publicize its views.

The party’s platform, first published in 1944, called for Iraq’s “true independence,” the establishment of “a genuinely democratic regime,” and the “revival of the Constitution.” It supported developing a national economy, “delivering the people … from the monopolistic hold of foreign companies … on our agriculture products,” “stopping the plunder of state lands by those in authority … or their alienation to tribal shaikhs … and the distribution of these lands in small patches to the peasant without charge.” It also called for organizing the workers, recognizing their unions, fulfilling and expanding the Labor Law, expanding education, providing health services, and granting equal rights to the Kurdish and other minorities. Women were promised equal political, social, and economic rights.16 Students, bureaucrats, teachers, and workers, in particular those in the oil, port, and railway sectors, were the party’s main support. Many members were Jews, Christians, and Shi‘a. After 1945, as tension mounted between the USSR and the Western Allies, the ICP returned to its outspoken criticism of the monarchial regime and British presence. Not surprisingly, although several political parties were granted licenses in 1946, the ICP was not.

Relations with the ICP notwithstanding, however, the aftermath of the war witnessed the regime’s proposal to ease political restrictions in order to gain public support. In a December 1945 speech, the regent promised some measures to redistribute wealth, improve social security, and combat unemployment as well as a new election law and the licensing of political parties. Indeed, five political parties were licensed, although three were short-lived. The other two, however, the Istiqlal (Independence) Party and the National Democratic Party (NDP, al-Hizb al-Watani al-Dimuqrati), together with the underground ICP played an important role in shaping the opposition of the postwar years.

The Istiqlal Party—led by Muhammad Mahdi Kubba, Fa’iq al-Samarra’i, and Siddiq Shanshal—was a joint venture of figures who had been drawn to pan-Arabism in the previous decades. Its stance was decidedly anti-British and called for the elimination of British influence and total independence for Iraq. It advocated a merger between central banks in Arab countries, a unified monetary system and customs authority, and, ultimately, the establishment of federated Arab states. Nonetheless, it supported Iraq’s “national sovereignty.” It favored expanding civil liberties and criticized the parliamentary system, which it believed denied the people proper representation. It called for socioeconomic reforms, emphasizing more equitable land distribution. It also supported improving education and health services, combating unemployment, and settling nomadic tribes. Women were promised education.17 Although headed by a Shi‘a, Muhammad Mahdi Kubba, the main party supporters were Sunni Arabs.

The NDP was also licensed in 1946. It was led by Kamil al-Chadirchi and Muhammad Hadid and brought together many who had been affiliated with the left-wing reformist al-Ahali group in the 1930s. The party’s criticism of British military presence and influence in Iraq’s affairs was a main staple of its policy. Rather than taking up a pan-Arab agenda, the party advocated independence for all Arab states. It called for social democracy and political reform by parliamentary means. The party advocated civil liberties, land reform, the abolition of monopolies, and a more just distribution of wealth, mainly through tax measures. The NDP also sought to improve health services, to introduce free primary education, and to stamp out illiteracy. It promised women liberation and rights.18 Because of its focus on domestic reform rather than on pan-Arabism, the NDP appealed more to minorities and the Shi‘a. It drew support from the liberal and left-leaning elements of the educated middle class.

The regime’s liberalization program, however, did not last. Opponents of reform perceived the newly licensed parties’ activities as signposts of an eventual overthrow of the regime. The more liberal and tolerant cabinet under Tawfiq al-Suwaidi was soon forced out, and repressive measures were introduced under the government of Arshad al-‘Umari. These measures brought resentment and strikes. Al-‘Umari, unable to suppress the opposition, lost the confidence of the regent and the British when he wanted to declare martial law prior to new elections. The regent then again called on Nuri al-Sa‘id, who became prime minister at the end of 1946 with instructions to hold new elections. Al-Sa‘id was able to negate much of the party-based opposition by offering some of its members ministerial posts. The ICP’s activities were also severely curtailed when in January 1947 Fahd and other party leaders were arrested. General elections were held in March 1947 and not surprisingly gave a nod to the status quo. Al-Sa‘id, however, declined to form a new government. Instead, Salih Jabr became the first Shi‘i prime minister. Having a Shi‘i prime minister initially raised the hopes of many, but optimism soon faded when Jabr led a new round of oppression.

At this point, the regent made another move, which he hoped would gain public support—a revision of the 1930 treaty with Britain. However, the opposition wanted the treaty’s abolition, not its revision. In January 1948, in the wake of the negotiations between the British and the Iraqi government and the eventual signing of the treaty in Portsmouth, enormous popular demonstrations broke out in Baghdad, and many participants were killed and injured. The regent did not ratify the treaty, and Prime Minister Jabr resigned. The opposition gained confidence, realizing its ability to mobilize the masses in protest against the regime and its foreign connections. But because the old 1930 treaty was still in effect, the British were hardly perturbed.

All through al-wathba (“the leap”), the popular uprising against the treaty, anger over developments in Palestine and Britain’s role there continued to spark strikes and demonstrations.19 In May 1948, a token force of Iraqi troops was sent to join with Jordan’s Arab Legion north and west of Jerusalem in the Arab–Israeli war. The Iraqi forces, however, returned bitter, believing that their corrupt and subservient government had prevented them from making a true contribution to the Arab cause. Among the returning officers was the future leader of postrevolutionary Iraq, ‘Abd al-Karim Qasim.

During the monarchy’s last ten years, from 1948 to 1958, some twenty cabinets passed in and out of office. The one person who dominated Iraqi politics during the final decade of the monarchy, when the regime was confronted by growing political unrest and increasing demands for social, economic, and political reforms, was Nuri al-Sa‘id. A representative of the interests of the socially dominant landed class, al-Sa‘id, even when not directly in power, was never far removed or long away from it. Also at this time oil revenues became significant. The government signed a new oil agreement with the foreign-owned Iraq Petroleum Company. Oil revenues soared from about 2.0 million Iraqi dinars in 1948 to 37.4 million in 1952, then 68.9 million in 1956, and jumping to just less than 80 million dinars in 1958.20 Seventy percent of oil revenue was now earmarked for development, and a special board was set up to oversee the funds. Al-Sa‘id hoped that this development program would help relieve the social and political tensions. Capitalizing on the general desire to turn Iraq into a modern state, al-Sa‘id and his associates promised “progress” through reforms in all aspects of life. Already in 1949, al-Sa‘id’s Constitutional Union Party (CUP) presented itself as championing a fundamental and comprehensive “awakening” through a series of far-reaching social, economic, and political reforms. It pledged to combat poverty and unemployment by modernizing agriculture, encouraging industry, and distributing government land. It also promised to expand modern education and to extend health services.21

Despite al-Sa‘id’s rhetoric and the development program funded by oil revenues, life for most Iraqis changed little. There admittedly were major undertakings such as the flood-control project north of Baghdad, completed in 1956, and the area of cultivated land and food production increased. But little was done to modernize agricultural practices, and any distribution of uncultivated state lands to the peasants was insignificant. The large landowners’ influence over the government and their grip on the rural economy continued: 3 percent of the landholders controlled almost 70 percent of the land.22 In the countryside, many fallahin (peasants; sing. fallah) lived just above subsistence level, and health services and education were practically nonexistent. In the cities, new bridges and government buildings were built, but little industrial development was undertaken to employ the many rural migrants who were flowing into the major urban centers. From the end of the 1920s and throughout the monarchy period, Iraq witnessed a large-scale migration to the cities. Hunger, sickness, natural disasters, almost total subjugation to landlords in the countryside, as well as hopes for greater job and income opportunities in the cities spurred this migration. However, the migrants found themselves pushed to the outskirts of the big cities, living in small and crowded mud or reed huts that lacked even basic facilities. The absence of funding for raising the standard of living of these migrants or of the politically volatile urban population in general was clearly visible. Outside Baghdad, only about 40 percent of the municipalities had a potable water supply, most had no electricity, and sewage was largely neglected. The overwhelming majority of the population was illiterate; in 1950, only about 23 percent of the school-age children were in school. Infant mortality rates were high, and there was a prevalence of diseases such as malaria and trachoma.23

The mood in Iraq during the 1950s was affected not only by these socioeconomic realities, but also by events in neighboring countries. Oil was nationalized in Iran with the rise to power of the nationalist leader Muhammad Musaddiq in 1951; in Egypt in 1952, Gamal ‘Abd al-Nasir, along with a group of young officers, succeeded in overthrowing the monarchy and promised social reforms and freedom from foreign subservience. Many saw these developments as an option in response to issues also confronting Iraq.

Moreover, by the 1950s younger politicians were eager to take the reigns of power and move the country forward at a faster pace. Even members of the political establishment were becoming weary of al-Sa‘id’s immutable hold. Those who were discouraged with the regime now joined opposition parties in demanding electoral reform, which became common ground for different groups objecting to the status quo. Meanwhile, the ICP, under the leadership of Baha al-Din Nuri, was recovering from the blow it had suffered between 1947 and 1949. During that time, many of the most experienced party members were arrested, most of whom would spend the last decade of the monarchy in prison. Among those incarcerated were Fahd, the party’s secretary-general, and two members of the Politburo; they were hanged in February 1949. A consequence of their “martyrdom,” however, was that the party became all the more popular.

Political and social stagnation help explain the 1952 intifada (uprising). Though smaller in scale than the massive demonstrations of the 1948 wathba, the intifada led to scores of deaths at the hands of the army and police. General Nur al-Din Mahmud, the army chief of staff, was named prime minister, and martial law was declared. Political parties were banned, newspapers were shut down, and a wide net of arrests fell over even some former ministers and deputies. At the same time, however, hoping to dampen tensions, an electoral decree was promulgated that provided for direct elections. But the government once again rigidly controlled the first direct elections, conducted in January 1953 under martial law. Faisal II’s coming of age that year made little difference. ‘Abd al-Ilah, the former regent, became the crown prince but remained, despite his unpopularity, firmly in control.

Any hopes for change as Shi‘i Muhammad Fadil al-Jamali became prime minister at the end of 1953 were soon dashed. Al-Jamali, who had occupied high posts in the Ministry of Education in the 1930s and was foreign minister in 1946, 1947, and 1952, was at the center of a younger group of officials and academics with reformist ideas pertaining to land law, government organization, and the provision of social services. His cabinet included the highest proportion of Shi‘a yet seen in an Iraqi government. But al-Jamali and his relatively modest reform package were nevertheless thwarted by conservative resistance.

Hopes were again raised in 1954. ‘Abd al-Ilah, seeking a Chamber of Deputies that might undermine al-Sa‘id’s influence, planned to hold relatively free elections while al-Sa‘id was in Europe. The June 1954 elections have been regarded as the freest elections of the entire monarchy period. All licensed parties participated; the campaign was intense, with some 425 candidates vying for 135 seats. It resulted in the powerful CUP’s loss of the controlling majority. At this point, however, ‘Abd al-Ilah did an about-face, calling al-Sa‘id to return from Europe and form the new government. Al-Sa‘id immediately repressed all political activities. Opposition parties were banned, associations were brought under tight control, and legislation was introduced that restricted the freedom of the press and the right to hold public meetings. Fresh elections in September produced the so-called unopposed Parliament, in which most deputies retained their seats because there was no opposition to their candidacy. During the next four years (1954–1958), Iraq settled under rule maintained by police and the army.

These repressive tactics led to the stability by which the Iraqi government weathered the 1955 Baghdad Pact and the 1956 Suez crisis. The Baghdad Pact was a regional security agreement; al-Sa‘id hoped it could replace the Anglo–Iraqi Treaty in a way that would avoid another popular uprising but retain the alliance with Britain. According to the new agreement, Britain relinquished control over the Habbaniyya and Shu‘aiba air bases but retained its air corridor over Iraq and the use of the bases for refueling. Britain would come to Iraq’s aid if attacked and would continue, with U.S. assistance, to train and equip the Iraqi military forces. The Baghdad Pact, which eventually included Iraq, Turkey, Iran, and Pakistan, split the Arab world into two camps—those aligning with the West and those remaining neutral or joining with the USSR. It brought the Cold War to Iraq and Egypt, pitting al-Sa‘id and ‘Abd al-Nasir against each other. Using Cairo Radio to reach the masses, ‘Abd al-Nasir found a sympathetic audience in Iraq. In 1956, he announced the nationalization of the Suez Canal. Britain’s role in the tripartite attack with France and Israel further eroded the regime’s position and generated a crisis in Iraq almost as severe as the wathba.

By 1957, the political tensions had subsided somewhat, but many saw al-Sa‘id and the regime as living on borrowed time. Opposition factions, now underground, were joining forces. This process had begun earlier, and in May 1954 the NDP, the Istiqlal Party, and the ICP managed to work together and form the National Front. They even won fourteen seats in the June elections. In 1957, the United National Front formed and included the NDP, al-Istiqlal, the ICP, and the Ba‘th Party (the Ba‘th Party remained quite small until the end of the monarchy).

In addition to the opposition parties’ unified front, the specter of discontent was growing within the officer corps. For members of the middle class, the army provided perhaps the best opportunity for advancement. In the 1950s, the most senior officers were still tied to the regime, but younger officers held a variety of oppositionist views. Perhaps as early as 1952, the first revolutionary cell in the officer corps had begun to organize, but by summer 1956 such cells came to the chief of staff’s attention, and wayward officers were transferred or demoted. The Suez crisis, however, further spread discontent within the army, and by 1957 the movement had come under the leadership of Brigadier ‘Abd al-Karim Qasim. The formation of the United Arab Republic in February 1958, uniting Syria and Egypt, quickly raised concerns in Iraq and Jordan that their regimes could be threatened by forces favorable to the United Arab Republic. This concern in turn prompted the formation of the Arab Union, composed of the Iraqi and Jordanian monarchies. In May 1958, a revolt in Lebanon against President Kamil Sham‘un erupted. Wary of the United Arab Republic and concerned that Lebanon’s crisis might spread to Jordan, the Iraqi government ordered troops to reinforce the Jordanian border. The troops, however, were directed to Baghdad. On 14 July 1958, under Brigadier Qasim and his ally Colonel ‘Abd al-Salam ‘Arif, a military coup swiftly dispatched the Hashemite and al-Sa‘id regime. The monarchy period was over.
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OCCUPATION, MONARCHY, AND CUSTOMARY LAW

TRIBALIZING WOMEN

 

Customary law, or “tribal custom” as British officials often called it, was a central component of the government gender discourse in Iraq. It became an integral part of this discourse through the Tribal Criminal and Civil Disputes Regulation. Introduced by British occupying forces during World War I and remaining in force until the overthrow of the monarchy, the TCCDR sanctioned settlement of disputes among the rural population in accordance with “tribal methods” and “tribal law.” Much has been written about the TCCDR, the way it eased British control over Iraq, and how it reflected the British occupiers’ perception of the social structure they found therein.1 But, interestingly, its implications for women, which stirred much controversy at the time, have received little scholarly attention. This chapter explains how and why this regulation that sanctioned customary law became part of the regime’s gender discourse. The discussion points to how British and Iraqi perceptions of state and society influenced implementation of the regulation and then focuses on the consequent ramifications for women. Because of it, rural women were constructed as tribal possessions rather than as citizens of the emerging state, and their welfare was knowingly sacrificed.

A BRIEF HISTORY OF THE TCCDR

At the beginning of the British occupation, the most immediate concerns were imposing order over the vast rural areas, preventing assistance to the Ottoman armies, and securing supplies for the British army. Toward this end and with their understanding of the rural areas as tribal, the British sought to enhance the authority of the shaikhs, whom they saw as the tribes’ natural leaders. Appointed shaikhs were given responsibility for maintaining order. Within a shaikh’s domain, it was expected that British property would be protected, revenue collected, and aid to Ottoman armies cut off. In return, the shaikhs were not only given support and, if necessary, arms but also awarded title to lands over which they claimed possession. Sizeable tracts of land were thus rendered the private property of British-designated shaikhs, thereby promoting the creation of a class of landlord-shaikhs loyal to the British.2 Yet many of these figures were, even by British admission, “small men of no account,”3 and in some places where there were no “shaikhs” or “tribes” they were artificially resurrected: “Petty village headmen were unearthed and discovered as leaders of long dead tribes. Disintegrated sedentary clans … were told to reunite and remember that they had been once tribesmen. Tribal chiefs were found for them. Revenue was to be paid on the estimate of this chief. Law was to be administered by this chief.”4

The TCCDR, issued in February 1916 and reissued in July 1918, was among the measures intended to bolster these shaikhs’ position by prescribing their judicial authority over their tribes. Sir Henry Dobbs, at the time revenue commissioner and later high commissioner, drew up the regulation along the lines of the colonial code used on the Indian North-West Frontier, where he had vast experience. In importing the idea of a separate tribal jurisdiction from India, Dobbs was inspired, as were many other colonial administrators, by the methods of Sir Robert Sandeman. When Sandeman in nineteenth-century Baluchistan began inaugurating the policy, which has since borne his name, he also faced what he described as a “tribal organization in a state of rapid decay and the power and influence of the tribal leaders much diminished.” To impose order, combat raiding, and settle disputes along the border, he sought to revive this system under “competent chiefs and headmen, advised, controlled, and supervised by experienced British Political Officers.”5 Official recognition was given to tribal chiefs, laws, and customs.

The TCCDR placed tribesmen in a separate system of law. It was designed to arrange for the speedy settlement of their civil and criminal disputes in accordance with tribal customs. The system as a whole, however, was supervised by and subordinate to the British administration. The regulation prescribed that when a British political officer—who was defined therein as an officer appointed to settle tribal affairs—was convinced that at least one of the parties involved in a dispute was a tribesman accustomed to settling his disputes “by tribal methods,” it was within his purview to appoint a special council (majlis), which would include one or more tribal arbitrators, mainly “chiefs and shaikhs.” After receiving the majlis’s findings, the officer had the authority to dismiss the case or to convict the accused in accordance with the majlis’s recommendations. He could also remand the case back to the majlis for a further finding or refer it to a second majlis. The scope of powers conferred by the regulation was extremely broad, as mandated by wartime conditions. Political officers could impose order in rural areas by meting out collective punishments, transferring any “tribal encampment” from one place to another, or expelling any person of “a dangerous character” from their districts. No appeals were allowed, although the civil commissioner or an officer appointed by him could revise decisions or sentences.6 It is important to note that political officers and later on the Iraqi state officials who replaced them often dispensed with the majlis and made the ruling themselves, which was their prerogative according to the regulation.7

After an exhausting world war, as it became necessary to devise a policy that would hasten the evacuation of troops from Iraq and reduce expenditures, the British clung to the TCCDR, which had facilitated the cheap, indirect administration of vast territories and the securing of order around the countryside. At the insistence of the mandate authorities, provision for a separate tribal jurisdiction was included in the Organic Law (embodying the Constitution), and in 1924 the TCCDR became state law. The fledgling state now recognized the powers initially conferred on British officials and later transferred to their Iraqi successors. The civil commissioner was replaced by the minister of the interior, and the political officers and their assistants by local government officials—the mutasarrifs and qa’imaqams.8 Citizens of the new Iraqi state were thus divided into two groups with two different legal systems. The rural population was subject to the TCCDR, but the urban population was subject to civil and criminal courts. Urban crime fell under the jurisdiction of the Baghdad Penal Code enacted by the British in 1918 and based primarily on the Ottoman and Egyptian penal codes, which in turn had been framed according to the French Penal Code.9

CUSTOMS “FOREIGN TO BRITISH JUDICIAL TRADITION”

The TCCDR, as noted, allowed “tribesmen” to settle their disputes according to “tribal custom,” but it did not elaborate on the term tribal custom per se. British officials presumed, however, to understand what it was.10 Many perceived it to be universal, age old, and unchanging. Arnold T. Wilson, acting civil commissioner to Iraq until June 1920, claimed that the regulation “helped us all to a better understanding of the principles underlying tribal customs: these principles varied little from district to district, though in detail there were many differences; they were all based not on Islamic law, but on something much older, human nature, and on local conventions, some of which, it would not be difficult to show, were probably codified by Khamurabi in 2000 B.C. or earlier.”11

As for customs concerning women, the British described them as particularly uncompromising and harsh. They found evidence for this callous treatment in numerous tenets: women could never inherit landed property; in the settlement of feuds, especially blood feuds, tribes required the guilty party, in addition to paying blood money, to hand over one or more women from his clan to the tribe or family of the victim for the purpose of marriage; a young woman was compelled to marry her paternal cousin or to receive his consent to marry another man—and if overlooked, the cousin was justified in killing the woman or the man she ultimately married; a girl or a married woman—indeed, any woman—who “lapsed from the strict path of virtue” brought a stain to the family honor that could be washed away only by her blood. Aberrations, when noted, were usually explained as exceptions to the rule or as deviation from tribal custom.12

British officials lamented that practices pertaining to women were “savage,” “barbaric,” and “a travesty of justice” and that their implementation through the TCCDR was “foreign to British judicial tradition” and “discreditable.”13 However, British actions were dissonant and often contradictory. Some political officers were reluctant to sanction marriages that involved the handing over of women in dispute settlements (fasl marriage) and instead encouraged alternative monetary settlements. But Gertrude Bell, Oriental secretary to the civil commissioner, advised that such interference was incompatible with the valued “local justice” that promoted good conduct and order.14 In 1927, a disturbing book written by a political officer and his wife (Stuart Edwin Hedgcock and Monica Grace Hedgcock) exposed the cruel fate of women given in dispute settlements: maltreated and enslaved, they had no recourse to divorce and were in fact bereft of any rights.15 In 1929, following a report that in al-‘Amara the settlement of sixty-two tribal cases involved handing over 125 women from one clan to another, the British president of the Court of Appeal and Cassation protested in his annual report that “it is most discreditable to find scores of women handed over in those disputes in the name of justice.”16 Seemingly in response to this situation but lacking in its resolve, the Ministry of the Interior later that year instructed its officials to “encourage” arbitrators in tribal cases to settle disputes with money rather than with women. This proposal, however, may not have even been a British initiative.17 In 1929, some limited measures were also taken to annul al-nahwa, men’s right to prevent the marriage of their female relatives, but here again it would appear that Iraqi officials initiated the move.18

Similar ambivalence in British attitudes and actions can be seen in response to the murder of women by their relatives. Some political officers ignored the tribal majlis and imposed punishments on perpetrators of such murders.19 However, the Office of the Civil Commissioner cautioned against such initiatives, basing itself on the opinion of “experienced authorities on the control of semi-civilised tribes on the frontier of India” that such intrusion “tends to undermine the force and the appeal of this method of settlement.”20 An amendment introduced into the 1918 revised TCCDR may have represented an effort aimed at tackling such crimes: section 34(1) imposed up to five years imprisonment or a fine or both on a married woman who had consensual sexual relations with a man who was not her husband (her accomplice went scot-free).21 If this clause indeed intended to protect such a woman by placing her punishment in the state’s hands, it nonetheless failed to ensure that she would not be killed after serving her sentence. In 1923, the Iraqi minister of justice Naji al-Suwaidi suggested a broad revision of the TCCDR. The amendment of section 34(1) stipulated that offences affecting sexual morals and honor be punishable under the Baghdad Penal Code. However, Henry Dobbs, now the high commissioner, strongly objected to the transference of tribal criminal cases to the civil courts. The proposed amendment to section 34(1) seemed inexplicable to him. As we shall see, both he and Kinahan Cornwallis, adviser to the Ministry of the Interior, would in 1926 object to a similar attempt to tamper with the regulation.22 At the same time, Edgar Bonham-Carter, the judicial secretary to the Iraqi government, and E. M. Drower, adviser to the Ministry of Justice, supported the referral of tribal criminal cases to the civil courts, there to be prosecuted under the penal code, an act that would have constituted de facto annulment of the TCCDR.23

BRITISH PERCEPTIONS: COMPETING OR COMPLETING?

These contradictions concerning the treatment of women may well be the expression of competing British perceptions of how best to govern an alien society. Toby Dodge identifies two conceptions of Iraqi society influencing British rulers in their attempt to create the modern Iraqi state: romantic collectivism and rational individualism. Those adhering to the ideas Dodge classifies as romantic collectivism saw Iraq as premodern and tribal. The “tribe,” not the individual, was the lens through which their interpretation of society gained its coherence. They romanticized the tribes as egalitarian and their shaikhs as natural leaders by force of personality. Thus, those upholding these views endeavored to rule Iraq on the basis of what they conceived to be the existing tribal system with its tribal leaders and its distinct tribal law and customs. Advocates of the ideas Dodge classifies as rational individualism, on the other hand, saw Iraq destined for modernization and viewed the individual as the fundamental unit of society. The tribal system was in decline and was no longer seen as an appropriate instrument to govern society. The rational individualists argued that as the tribes settled, they tended to break away from their shaikhs and relinquish their tribal customs, an ongoing process that was to be encouraged; modern Iraq was expected to engage its citizenry equally under the law, through a unified system.24

Dodge’s model is appealing in that it clarifies certain disparities regarding the treatment of women. Those who sought to rule utilizing the tribal system were convinced that tribal law and customs should be safeguarded. Thus, the Office of the Civil Commissioner warned political officers against imposing their own punishments on men who murder women relatives because such intrusion would undermine the force and the appeal of the tribal method of settlement.25 Gertrude Bell, although admitting that handing over a woman as part of a settlement in a blood dispute was “foreign to British judicial tradition,” accepted its value as a safeguard against the outbreak of tribal animosities. Her support of political officers’ noninterference in the decisions of tribal arbitrators encompassed honor murders.26 In a similar vein, High Commissioner Dobbs and the Interior Ministry adviser Cornwallis vehemently opposed tampering in any way with the TCCDR. In 1926, Dobbs threatened to invoke his powers under the Military Agreement should the Iraqi government attempt to “emasculate” so effective a system of maintaining order in tribal areas.27 Making offences related to sexual morals and honor punishable under penal law seemed to him inexplicable because “if there is any case in which tribal feeling is keen and tribal custom necessary to follow, it is the case of adultery and the like.”28

Those who perceived the tribal system in Iraq as in decay, however, felt that the TCCDR should be abolished and tribal law overruled. Iraq should gravitate toward one system of law, they held. Thus, political officers and their assistants, such as Major Hedgcock and Captain H. G. Rivett Carnac in al-‘Amara, imposed punishments on men who murdered their female relatives by intervening in decisions of the tribal majlis or by trying such cases under penal law.29 Hedgcock’s sympathies regarding the harsh treatment of women were well documented in his book Haji Rikkan. Legal experts such as Bonham-Carter and Drower favored the transference of tribal criminal cases to the civil courts, which would allow punishment of “crimes of honor” under the penal code. Such crimes, lamented Bonham-Carter in 1919, were regrettably common and would be difficult to eradicate.30 Rational individualists, according to Dodge’s model, thus seemed more inclined to perceive rural women as individuals whose welfare should be protected from infringement by their extended families. Romantic collectivists, in contrast, tended to see the tribal collective’s needs and customs as overriding a woman’s well-being.

British reluctance to intervene in practices pertaining to women, therefore, was to a large extent the result of the dominance of romantic collectivism over rational individualism. For collectivists, “the tribe” not “the individual” was the more relevant construct by which to view Iraqi society; thus, they sought to rule Iraq through its tribal system. Their subscription to the notion of distinct “tribal custom” was a major justification for deploying the TCCDR. Interference with practices affecting women challenged this notion and threatened to undermine this effective tool for controlling the countryside.

Yet it would be incorrect to assume that British reticence to intervene in practices pertaining to rural women resulted only from romantic collectivism’s dominance. In fact, those touting rational individualism revealed a tendency toward the marginalization of women not unlike that of their colleagues. “Saving brown women from brown men,” in Gayatry Spivak’s words,31 although a goal, was not high on their agenda. Higher priority was given to building a progressive legal system within a “civilized government” and to imposing order. When political officers in al‘Amara punished men who had murdered their female relatives, their main concern was not the lot of women, but rather that a “civilized government” could not condone brutal acts of murder. In 1919, Captain Rivett Carnac supported imposing capital punishment on three tribesmen who murdered an old man over “a petty quarrel” on the grounds that it would deter such “casual murdering.” Yet at the same time he supported commuting to five years imprisonment the death sentence of a tribesman who had murdered his allegedly promiscuous sister. Marking the notion of male honor and male fears of disempowerment, and concerned that overlooking these factors might cause unrest, he explained that “the attitude of the average Arab to the affair may be described as one of apprehension lest by condemning the accused as a common murderer and executing him the law should deter tribesmen from the fulfillment of their obligations and thereby relax the hold they at present have on what is very much to them, the frail sex. But the brutality of the act was great and no civilized Government could let it pass without punishment.”32

The expediencies of maintaining order were likewise evident in the words of Nigel Davidson, judicial adviser to the Iraqi government in 1921. Davidson favored increasing central government control over the administration of justice to the tribes by encompassing tribal customs within the judicial system. He suggested as a preliminary step compiling a list of customs so that those “contrary to common justice and humanity” could be excluded. However, Davidson took exception to Bonham-Carter’s recommendation that all cases regarding ownership of land should be excluded from the tribal majlis. Tribal custom could restrict or prohibit women from inheriting land, he said, but this was not “unreasonable as women may marry out of a tribe and so break up the tribal area.” Such cases, if heard by civil or shari‘a courts, which might allow such inheritance, could yield judgments whose execution “might entail bloodshed and feuds and the necessity for armed intervention in remote districts.”33 Bonham-Carter and Drower’s support for abolishing the TCCDR and transferring tribal murder cases to the civil courts to be tried under the penal code reveals a similar set of priorities. To them, building a progressive legal system required a unified legal system, with the responsibility for punishment solely in the hands of the government and not delegated to tribal shaikhs or anyone else. The elimination of “tribal custom,” however, was not an immediate concern. Both men suggested that the civil courts wield the authority given to them by the Baghdad Penal Code to punish tribal offenders according to tribal custom (Article 41). Moreover, Article 216 of the code, promulgated when Bonham-Carter was senior judicial officer, stated that a man who found one of his close female relations in the act of adultery or “illicit intercourse” and killed her forthwith would be punished with imprisonment not exceeding three years. In 1929, while Drower was still the adviser to the Ministry of Justice, a British-prepared draft of a new penal code retained these articles.34

The Hedgcocks’ book, Haji Rikkan, however, places great emphasis on the importance of the individual. Written in the form of tales told to the authors by Haji Rikkan, a marsh peddler and guide, women figures are given names and voices. They determine the fate of wars, influence tribal leaders as wives, and even have the capacity, as demonstrated in one notable instance, to become shaikhs themselves. Common women, although depicted as primitive, ignorant, and unkempt, are nonetheless portrayed as hard workers pursuing and protecting their economic interests as well as at times having the courage to defy their fathers’ wishes in order to follow their own hearts. The book touches repeatedly on themes of killing in the name of honor and the use of women as a means for settling disputes. Tragedies unfold, one after another: a father feels compelled to kill his beloved daughter for falling in love with a man from a tribe of lower status; a brother is taunted into murdering his sister; a girl fleeing with her cousin, whom she loves, from a forced marriage begs him to kill her when their escape fails; a grieving father laments the cruel fate of his daughter, who is to be handed over in a dispute settlement. The notion that future issues from settlement marriages would “knit together the enemy households by bonds of common love”35 is challenged by a mother who mourns her daughter’s forced move to another tribe and the loss of sons she had hoped to see through her. The language the authors used in describing the women’s plight is explicit. A woman handed over to a hostile tribe is torn from her parents and “becomes the absolute chattel of the stranger to whom she is allotted. However bad her treatment—and it is not likely to be over-good—she cannot demand a divorce.” If a woman’s reputation is called into question, “it is not unusual for her to be enveigled to some lonely spot, there abused and reviled for her conduct, and stabbed with a dagger or even beaten to death with a spade.”36

In spite of these grim descriptions, implicit in the Hedgcocks’ narration is their resignation to the fact that other considerations took precedence over women’s well-being. Referring to the TCCDR as legislation that “makes full allowance for the binding obligation on a tribesman to take a life when his honour is at stake,”37the Hedgcocks implicitly sanctioned “honor” murders. Although “appalled” at the “savage act” of a brother slaying his sister, the Hedgcocks accepted Rikkan’s circular explanation: the woman must have been guilty, or she would not have been accused. Thus, ancient law required the murder to preserve tribal honor.38 Also, although disapproving of the handing over of women in dispute settlements, the Hedgcocks accepted the utility of the practice and recommended noninterference: “To Western minds it seems intolerable that the custom of a money payment instead of payment of a woman, sometimes adopted among the tribes, should not be generally enforced. But the Arabs have learned by long experience that the old method of handing over women is by far the most effective for ensuring future amity between the tribes hitherto at feud. More surely than the payment of money, this inter-marriage brings about a lasting and real reconciliation.”39

British romantic collectivism and rational individualism, then, were not mutually exclusive as far as practices affecting rural women were concerned. Those who put a premium on the building of a modern state allowed the utility of customary law in a society perceived as culturally different. Those convinced of the validity of the tribal system tended to legitimize its laws and to moderate criticism that could undermine it. That “barbaric” customs concerning women stirred so little British reaction followed from the marginalization of women that was intrinsic to both perceptions and that was effected to facilitate the maintenance of law and order. This marginalization was a major factor defining the nature of women’s civil status in the emerging state. Under the British Mandate, rural women—the majority of women in Iraq—were not constructed as citizens of a modern state whose rights and liberties should be protected, but as tribal possessions, abandoned and left outside state jurisdiction.

This “tribalization” of rural women was initially an unintended result of wartime conditions. However, when tribal jurisdiction, at the insistence of the mandate authorities, was sanctioned by the Iraqi Constitution, and the TCCDR became state law, “tribalization” became one of the important features of the government’s gender discourse.

NEGOTIATING “TRIBAL LAW”

During the mandate period, two main groups in Iraq contested the British position concerning customary law and its integration into the state legal system. The first group came from the ranks of urban intellectuals, and the second from among the shaikhs. At issue mainly was the degree to which the administration of justice in tribes was to be under the central government’s control, but within the framework of this larger debate specific issues affecting women emerged.

An important bloc whose opposition to the TCCDR placed it in a position of influence over the construction of rural women comprised urban politicians, state officials, lawyers, and nationalist journalists. In 1923 Naji al-Suwaidi, the justice minister, and in 1926 ‘Abd al-Muhsin al-Sa‘dun, the prime minister, tried in vain to initiate reforms of the TCCDR that would bring the administration of justice to tribes further under the central government’s control. Successive Iraqi governments, according to departing High Commissioner Dobbs in 1928, had to be prevented from abrogating the regulation. Nationalist journalists also criticized the TCCDR as a foreign imposition, incompatible with national unity. They asserted that the citizenry should be equal before the law and that the TCCDR contradicted the fundamental principles of democracy and state sovereignty. The TCCDR weakened Iraq’s claim to be a modern and progressive state, sanctioned unjust punishments, and failed to decrease crime rates because it offered no deterrent to murder. Moreover, it concentrated two powers in the same office, making the mutasarrifs both judges and administrators in tribal areas.40

Critics from this group also charged that the TCCDR had legalized certain unacceptable practices pertaining to women. Customs were condemned not only because they were incompatible with the principles of a modern state, but also because they restricted personal liberty and degraded women. As noted, in 1923 Justice Minister al-Suwaidi suggested a broad revision of the TCCDR according to which offences affecting sexual morals and honor would be punishable under the penal law. In 1929, the Ministry of the Interior instructed its officials to urge arbitrators in tribal councils to use money rather than women to settle disputes, and steps were taken to encourage the annulment of the nahwa (the right of men to prevent their female agnates’ marriage). Ja‘far Hamandi, the Shi‘i director of legal affairs in the Ministry of the Interior at the time, claimed it was he who convinced the ministry heads to issue the decree urging the settlement of disputes monetarily. Hamandi openly expressed his disapproval of practices that treated women as property and criticized the nahwa as a vehicle for restricting personal liberty. During his term as director of legal affairs, the government made agreements with several shaikhs and village leaders to annul the practice.41 Opponents of the TCCDR such as Muhammad Fadil al-Jamali, a Shi‘i who in the 1930s had held high positions in the Ministry of Education, shared Hamandi’s views. In his dissertation on Bedouin education written at Columbia University Teachers’ College, where he studied between 1929 and 1932, he enumerated grounds for criticizing the TCCDR, among them “that it legalized certain tribal customs, some of which should not be permitted to continue.” He underscored in this context the use of women in dispute settlements, remarking that “this means of atonement for murder is certainly degrading to those women handed over to an enemy tribe.”42 Al-Jamali further argued that tribal women in Iraq were perceived as inferior beings and the possessions of men, and he saw it as the state’s responsibility to improve their lot. Education was an important step in this direction. In his view, one of the main educational objectives for the tribes should be to raise the status of women and give them “the emancipation which is their right.” He stressed that “education should provide the enlightenment and the means with which the tribal women can preserve their freedom and lessen their burden of labor.”43 It is not surprising, then, that when a delegation arrived from the United States, the Monroe Educational Inquiry Commission, to examine Iraq’s education system in 1932, it denounced discrimination against rural girls in education.44 It is believed that al-Jamali instigated the visit.

British officials dismissed outright the urban intellectuals’ opposition to the TCCDR. Dobbs accused the intellectuals of being impatient with “gradual development” and hasty in their efforts to destroy the tribal organization and to introduce “a system of centralized and individual control.”45 In 1926, he decisively employed a tactic to discredit the campaign and silence any opposition. He delegitimized its proponents, claiming: “The whole campaign against the tribal system is a plot of the lawyers, who have been cheaply manufactured by the Law School in excessive numbers and now find themselves starving for want of work.” In characterizing the campaign as a deception motivated by selfish interests, he dismissed the possibility that it might contain valid criticism. Dobbs proclaimed: “There is no genuine dislike of tribal law and customs as a barbarous system. It is merely a pounds, shillings and pence dislike of an arbitration system which deprived the lawyers of bread.”46 With that, the British turned a deaf ear to any voice that criticized the TCCDR for ramifications it had on the construction of women as citizens in the new state.

Another challenge to the TCCDR came from those it entrusted with dispensing justice—the shaikhs. In 1925, fourteen shaikhs, members of Parliament (MPs), proposed replacing the regulation. Promulgated, as it was, in the service of the British occupation, they argued, it did not ensure the observation of tribal customs. They demanded a new law, basing their request on Article 88 of the Constitution,47 which provided for “settling criminal and civil cases relating to the tribes in accordance with tribal custom as provided for by a special law.”48 Between 1931 and 1933, a committee of tribal leaders was engaged in a process of drafting an amendment to the TCCDR. According to one account, tribal leaders were critical of the regulation and the “intolerable deviations it contains.” King Faisal promised he would instruct the government to issue a new law to replace the TCCDR based on their suggestions. Another account suggested that the king had actually asked the shaikhs to prepare a list of customs, excluding those that were “improper.” In any case, a detailed proposal was submitted to the king, but he died before he could take action. These same shaikhs or their relatives resubmitted an identical draft to the British ambassador in 1944.49

The shaikhs’ proposed law, the “Tribal Code,” set broader criteria for its application than did the TCCDR. It included all “Beduin tribes of Iraq,” not only those recognized by the government, as the British regulation stipulated. It covered tribal clans and individual tribesmen detached from their respective tribes and living in the city, provided that they still maintained relations with their tribes. It was also to be applied in any dispute arising between a tribesman and a townsman. In an effort to distance the state from tribal affairs, “tribal magistrates” were to be put at the head of the tribal judicial system in place of state administrative officials. They were to be elected by tribal representatives and leaders as well as by the tribesmen themselves. The minister of the interior, the mutasarrifs, and the qa’imaqams were expected only to supervise the election of magistrates. State officials would be prohibited not only from interfering in cases lying within the jurisdiction of tribal arbitrators, but also and in stark contrast to the regulation from arresting tribesmen involved in such cases.

Unlike the TCCDR, however, which left shaikhs and tribal arbitrators free to prescribe tribal custom, several chapters in this proposal delineated certain aspects of tribal law. Chapter VI, for example, contained several articles directly or indirectly dealing with customs affecting women. These articles challenged numerous British perceptions of tribal law pertaining to women. Whereas the British tended to assume that the killing of a woman for “sexually inappropriate behavior” was a foregone conclusion, the tribal leaders’ proposal suggested otherwise. It stipulated that a woman “compelled to commit adultery” was not considered guilty of an offence providing she reported it to her family within two days of the act. Thus, a woman who divulged to her family that she had been raped could save herself from death. It also allowed marriage as an alternative following the seduction of a virgin. Although this solution compounded the misery of rape victims, it did provide a solution for eloping couples. The code also attempted to deter incidents of rape by meting out punishments to rapists. At the same time, however, the draft prescribed that relatives’ murder of a woman for adultery would not be punished and that the murderer would not be questioned or required to furnish evidence to corroborate the charge of adultery. As for the handing over of women as part of a settlement in blood disputes, whereas the British assumed that tribes favored this choice for subduing animosities, the proposal mentioned no such option. Under the title “Murder and Blood Money,” the proposal stated that “blood-money in respect of a murdered person shall in general consist of 70 dinar.” A somewhat vague clause also restricted the nahwa (sanctioning it only in a case of a man marrying a woman “of a condition unbecoming of his family”).50

The British officials found the proposal presented to King Faisal “too fantastic” to deserve further consideration, certainly not any legislative discussion. When it was resubmitted in the 1940s, officials noted tribal leaders’ efforts to limit state intervention in their affairs and commented that the proposed code left the government so little authority in tribal matters that even contemplating its acceptance was out of the question. The fact that the proposal exhibited a more moderate version of customary law and paved the way for legislation dealing with customs that were perceived as “foreign to British judicial tradition” without causing resentment either escaped officials or was considered inconsequential. In fact, in 1944 one senior official, apparently C. C. Aston, political adviser to the Iraqi government, simply dismissed the chapter in which tribal leaders allowed legislation emphasizing the monetary settlement of blood disputes, restricted men’s intervention in their female relative’s marriage, set deterrents to acts that might lead to honor murders, and enabled the marriage of lovers who had eloped—saying merely that this section of the code was “inconsistent with tribal practice.”51

This British response should be viewed against the background of an account of customary law published in 1941 by Fariq al-Muzhir Al Fir‘awn, an MP and a shaikh of the Shi‘i al-Fatla of the middle Euphrates. Although his declared intent was merely to document the main principles of tribal customs, some tribal leaders, whose letters appeared in the introduction to his work, emphasized the account’s value in providing a basis for rulings under the TCCDR by clarifying “tribal custom” and “tribal methods.” Indeed, tens of such letters of appreciation prefaced his work, expressing thanks to the author for collecting and accurately presenting tribal customs. The book confirmed British portrayal of tribal law as age old, unchanging, and universal as well as, with regards to women, uncompromising and harsh. The fate of a woman who was kidnapped or had eloped was, according to Fir‘awn, death. A similar fate almost always awaited a woman accused of extramarital relations, despite the fact that the accuser was required to prove his allegations. The handing over of women for purposes of marriage was required not only as part of the settlement of blood disputes, but also in the settlement of disputes resulting from slander, sexual harassment, kidnapping, and elopement. A man’s right to prevent the marriage of his female agnate was sanctioned, as was the act of murder if his warning went unheeded.52 Fir‘awn’s book was received as a “full-dressed essay on tribal customs.”53

The relative leniency of the “Tribal Code” concerning women might be seen as a means to an end. Willingness to modify customs criticized by the British, the king, and Iraqi urban intellectuals could serve shaikhs seeking to extend their influence and minimize state intervention in their affairs. It is also possible, however, that this relative leniency regarding women was in fact a reflection of the reality in the Iraqi countryside. There is evidence to indicate that customs prevalent in rural areas under the mandate and the monarchy were dynamic and diverse. Al-nahwa seemed to be dying out. The British attributed initiatives to annul it at the end of the 1920s to zealous government officials. However, there are reports that such annulments occurred in rural communities in southern Iraq following specific incidents that exposed severe abuse of this right and aroused dissatisfaction with the practice.54 Shakir Mustafa Salim, who studied the marsh village of al-Chibayish in the early 1950s, reported that al-nahwa was not employed among that population after such an incident in the 1930s and that people later often made written agreements to assure that their kin would not prohibit their daughters’ marriages.55 Extramarital relations did not automatically mandate a death sentence. Reports by political officers revealed that in some places murder for adultery was the exception rather than the rule. An agreement signed by several shaikhs of the ‘Amara District in 1936, stated that in the case of kidnapping the perpetrator would be required to pay compensation, and the kidnapped woman should be returned to her family. That she would not be killed upon returning to her family would be ensured by a guarantee. She could marry her kidnapper if she were unmarried and so wished. Furthermore, an unmarried woman who tried on her own initiative to seduce a man who was not interested in her would also be returned to her family and her life protected, at least after the first time she committed such an act.56 Observers acknowledged a diversity of views regarding the settlement of blood disputes, stating that the handing over of women was not universally accepted and noting dissatisfaction with the custom where practiced.57 Numerous sources indicated that a woman who was raped at home or while about her “legitimate” business would not be considered guilty of an offence if she reported the rape to her family as soon as she possibly could.58

Whether clauses concerning women in the “Tribal Code” were a better reflection of the nature of customs prevalent in the Iraqi countryside or whether they were the result of a strategy serving the shaikhs’ agenda is unclear. What should be emphasized here, however, is British reaction. The British had been presented with a golden opportunity to deal through state law with customs concerning women that were perceived as “discreditable.” The tribal leaders’ move in proposing the code not only indicated that intervention would not lead to resentment and disorder but would actually open the gate for bringing customary law into the arena of parliamentary debate. But the British refused to do away with the TCCDR, which allowed them such firm control over the “tribal system.” In the 1930s, the “Tribal Code,” which was intended to replace the regulation, was summarily dismissed; in 1944, when tribal leaders resubmitted the proposal, the British again rejected it, commenting that “the dear old regulation of Sir Henry Dobbs has survived all attack and continues to be the cornerstone of the administrative building [in Iraq].”59

Tribal leaders’ dissatisfaction with the regulation, however, coupled with Article 88 of the Constitution, which provided for settling criminal and civil cases involving tribesmen according to tribal custom “as provided for by a special law,” most certainly impacted the construction of women. The combination of dissatisfaction and the existence of a constitutional venue for change induced a process of codification that carved in stone “tribal custom” affecting women. These codification efforts, expressed both in the “Tribal Code” and Fir‘awn’s book, eliminated the diverse possibilities that had come about on the ground and that appear to have worked in women’s favor. Whereas on the ground, for example, there seems to have been a process of spontaneous annulment of the nahwa, even the more lenient “Tribal Code” sanctioned it in the case of a man marrying a woman “of a condition unbecoming of his family.” Fir‘awn not only endorsed the nahwa—that is, one man’s warning to another who wanted to marry the first man’s female relative—but also the act of murder if the warning was not heeded. It is noteworthy that Fir‘awn’s book not only encouraged the reversal of changes that seemed to have been occurring but also allowed the reintroduction of long-gone customs: among the tens of letters that prefaced his book, many lauded him for reviving customs that had been almost lost or forgotten.

The British official position during the mandate period and beyond, then, thwarted any attempt—by British administrators, Iraqi urban politicians, state officials, lawyers, nationalist journalists, and even tribal leaders—to interfere with the TCCDR or with customs affecting women. The TCCDR was still seen as the proper tool of control, and “tribal practices” were a main justification for deploying it. It is not surprising that the more lenient “Tribal Code,” which reflected the dynamic nature of rural practices, was rejected. Fir‘awn’s work, more unfavorable to women, was hailed because, by confirming that Iraq was a tribal society with distinct and age-old tribal customs, it lent legitimacy to the TCCDR. Thus, British tribalization of rural women in Iraq encompassed not only women’s construction as tribal, subject to separate “tribal law,” but also British involvement in determining “tribal law” affecting rural women as harsh and uncompromising.

THE URBAN “GIRL” MADE TRIBAL

British officials saw Iraqi society as divided between the rural/tribal and the urban, each requiring a separate legal system. Although the TCCDR, designed to bring order to the vast rural areas, played an important part in tribalizing rural women, the cities fell under the jurisdiction and protection of civil courts and laws, tailored to meet the urban environment’s different needs.60 This division, however, was not absolute. Much attention has been given to the use of the TCCDR against urban oppositionists, sentencing them to internal exile and removing them from Baghdad under section 40.61 However, more subtle is the way the urban population could be treated as tribal under an urban legal system that ostensibly was designed to meet their special needs. In the cities, civil laws and courts also acknowledged tribal custom and tribal motives. The Baghdad Penal Code, drawn up by the British in 1918, allowed courts at their discretion, “if satisfied that the accused is a member of a tribe, which has been accustomed to settle its disputes in accordance with tribal custom,” to substitute in whole or in part penalties “customary under tribal custom” in lieu of the ordinary penalty (Article 41). Regarding “honor” murderers, the code also stated that a man who found one of his close female relations in the act of adultery or “illicit intercourse” and forthwith killed her would be imprisoned for not more than three years (Article 216). When a murderer could not prove such a sequence of events, and his act fell within the category of willful premeditated homicide, at the court’s discretion penal servitude for life could be substituted for the death penalty if in the court’s opinion the circumstances merited leniency (Article 11). Finally, no death sentence could be carried out unless confirmed by the king, and the king could remit such a sentence by special pardon. The Iraqi Court of Appeal and Cassation, which had a British president until 1934, could recommend that a request be made to the Ministry of Justice on behalf of “honor” murderers to persuade the king to reduce their sentences.62

The significance of these courses of action was demonstrated following the highly publicized murder of the Interior Ministry director-general after his marriage to the daughter of former prime minister ‘Abd al-Muhsin al-Sa‘dun.63 In November 1931, ‘Abdulla Falih al-Sa‘dun, a leading tribal figure, entered the office of Director-General ‘Abdulla al-Sani‘ and shot him dead. He justified his action as part of his customary right to oppose the marriage of his cousin, the former prime minister’s daughter, to an “unfit” husband. The groom came from a “tribe of low standing” and was murdered “to remove the smirch” of the marriage “from the Saduns’ escutcheon.”64 The father of the bride, ‘Abd al-Muhsin al-Sa‘dun, although a member of the family that had dominated the Muntafiq confederation of tribes, had received a modern education in Istanbul, taken a Turkish wife, and become urbanized. He shunned tribal law and favored reforms that would bring the administration of justice under control of the central government.65 He had apparently planned his daughter’s marriage before his death in 1929. His brother, ‘Abd al-Karim al-Sa‘dun, arranged the marriage, saying he was fulfilling ‘Abd al-Muhsin al-Sa‘dun’s wishes and that he had the agreement of the late prime minister’s wife and daughter. But the Sa‘dun family opposed the union; they had earlier sent warnings to the groom and had appealed to both the British adviser to the Ministry of the Interior and King Faisal to forbid it—to no avail. Even after the wedding, the threats and warnings continued, now in an effort to induce divorce. The murderer, a prominent member of the family, argued that it was the groom’s refusal to divorce his cousin that had necessitated his actions. His motives were tribal, and thus he demanded to be tried under the TCCDR rather than under the Baghdad Penal Code.66 Tribal law would have exonerated him, whereas the penal code clearly stated that the homicide of a state official while on duty should be punished by death. Tempers were running high: a leading tribal figure had murdered a high-ranking representative of the state, and there was no consensus regarding the appropriate consequences of his actions. At issue was the extent to which tribal customs, in this case the nahwa, should be recognized in the cities. The implications of this particular custom for women as individuals, however, were not at issue. The paternal cousin’s right to demand his relative in marriage as well as his right to prevent by any means a marriage to someone else, whether consented to by the woman in question and her family or not, were mentioned only as a justification for the murderer’s act. “‘Abd al-Muhsin al-Sa‘dun’s daughter” or “the girl,” as she was frequently referred to, was rendered passive and submissive, a pawn whose interests, thoughts, and feelings concerned no one.67

The British saw ‘Abdulla Falih al-Sa‘dun’s demand as one that threatened to upset the urban–rural power distribution they envisioned for the country. Not only had a state official been murdered in his office, but the murder was an act of disrespect and defiance toward the king, who had, even if indirectly, sanctioned the marriage. Some were of the opinion that the final decision in this case would be a critical indication of whether a strong government or the tribes would ultimately dominate Iraq. Kinahan Cornwallis, adviser to the Ministry of the Interior, was adamant that the penal code be applied and threatened to resign if it was not. He insisted that he was capable of handling any tribal unrest that ensued from the execution of ‘Abdulla Falih al-Sa‘dun. Meanwhile, delegations of shaikhs arrived in Baghdad, and petitions were sent from all over southern Iraq in an effort to have al-Sa‘dun tried under the TCCDR. Veiled threats of revolt were made. Shaikhs saw the support given to a member of a former slave family68 to marry into the Sa‘dun family and the intention to try a prominent figure such as ‘Abdulla Falih al-Sa‘dun by criminal law as a blatant attempt to break the tribes’ power.69

In December 1931, al-Sa‘dun was sentenced to death according to the Baghdad Penal Code for the premeditated murder of ‘Abdulla al-Sani‘. Less than a month later, however, the king commuted his sentence to fifteen years imprisonment and later to ten years. The reduction of the sentence was pursuant to a request by the minister of justice and was justified by the fact that the motive for the murder was “purely tribal.” Finally, in May 1933, less than two years after committing the act, al-Sa‘dun was released.70 Faisal’s actions fell within the boundaries of the king’s prerogative as the highest legal authority and did not undermine the legitimacy of the verdict under penal law. Contemporary observers saw his actions as the wisest course to pursue in defusing the crisis.71 However, this path also rendered ‘Abd al-Muhsin al-Sa‘dun’s daughter, an urban woman, a tribal possession. Her tribe had reached out and with a bullet ruled that she had no right to independent decision. The king, no doubt with British approval, reluctantly capitulated. He may have prevented tribal law from ruling the state, but not from ruling the lives of its citizens, even at the highest echelons of urban society.

The Sa‘dun case was unique in its high profile, but the use of Articles 11, 41, and 216 of the Baghdad Penal Code as well as of appeals to the king were quite common means to obtain leniency, especially in cases of murders whose claimed motive was to “wash away the shame” women brought upon their families.72 “Tribal motives” as extenuating circumstances, permitted at every level of the British-engineered urban legal system, bestowed legitimacy on the actions of “honor” murderers. Even in the cities, then, women could find themselves constructed as tribal possessions, their urban status an illusion. The murderers were constructed as protectors of tribal integrity and women, the victims, as threats to that integrity, and their rights as citizens usurped.

“INDEPENDENT” IRAQ AND THE TRIBALIZATION OF WOMEN

Following Iraq’s formal independence, British presence was still very tangible. Iraqi politics nonetheless was increasingly shaped by distinctively Iraqi forces, especially with the rising political power of army officers. Iraq underwent a series of military coups. The internal power balance that the British had intended for Iraq was being disturbed at a critical stage that saw the approach of war in Europe. Finally, the military coup d’état of 1941 brought British reoccupation of the country, and the monarchy was reinstalled with the aid of British guns. The reoccupation brought with it tighter control in the political arena. Policies strengthening the countryside were reembraced, with the TCCDR an integral part of this strategy. As mentioned, the British still saw the TCCDR as serving its purpose as “the cornerstone of the administrative building”73 and even as “one of the most valuable legacies of the British regime.”74 Iraqi governments wary of the army as well as of nationalist revolutionary urban forces further propped up the shaikhs and clung to the TCCDR. The regulation was still employed for maintaining order and bolstering the shaikhs’ position. Not only did it give them judicial authority over “their tribesmen” as previously, but now it also facilitated the empowerment of their position as landlords. Under the Law Governing Rights and Duties of Cultivators of 1933, a cultivator could be evicted from the land if found guilty of “an act leading to the disturbance of peaceful relations between himself and others with a view to obstructing the management of the farm…. [H]e shall be punishable by eviction from the farm by orders of the administrative official concerned according to the provisions of the Tribal … Disputes Regulation.”75 From the 1930s through the 1950s, successive ministers of the interior voiced the official government stand against abolition of the TCCDR.76

At the same time, however, opposition to the regulation was mounting among those excluded from the government or marginalized in the rigidly controlled Parliament. Opponents charged that the TCCDR was a legacy of the British occupation, designed to serve its interests, and that it reflected British misconceptions of Iraqi society. It created a division between the rural and urban populations, strengthened “feudal influence,” and prevented reform. The regulation was contrary to the principles of a modern and democratic state. Not only did it make citizens unequal before the law, but it also undermined the judiciary’s power by granting state officials the power to judge and deprived the rural population of proper legal procedures, such as the right of appealing to a higher court. Opponents believed that tribe members and leaders were ready to forgo harmful customs, and they sought instead to liberate the tribesmen and transform them into full citizens. They argued that the government, in refraining from abolishing the TCCDR and in using it against its opponents both in the city and countryside, demonstrated greater interest in imposing order and maintaining the status quo than in the country’s progress.77

Opposition to the TCCDR also encompassed the plight of women as an important theme. For some, this issue was a powerful vehicle to advance arguments against the regulation and the government rather than a concern in itself. The TCCDR hindered Iraq from becoming a progressive modern state, and the degrading way it allowed women to be treated served as proof.78 Many opponents, however, were also concerned with women as individuals and with the implications this state law had for them. The regulation’s treatment and subsequent construction of women, who should have been citizens of an independent modern state by now, were in their view unacceptable.

Writers and journalists openly deplored the lot of women under the regulation. The renowned poet Ma‘ruf al-Rusafi (1875–1945), for example, harshly attacked the government for supporting “barbaric” and “pre-Islamic” (Jahili) customs through the TCCDR. He condemned the practices of handing over women in the settlement of blood disputes, of buying and selling women like “sheep and cows” for the purpose of marriage, and of excluding them from inheritance. Guardians of married women, he protested, would force husbands to divorce their wives to obtain a higher mahr (pl. muhur; according to Islamic law, a sum of money, property, or other benefit given by the husband to the wife as an obligation of marriage). If the women’s husbands were absent, the guardians could give their wards in marriage again without bothering first to have them divorced, simply out of greed for another mahr. Because women were perceived as property, men who had many daughters thought themselves rich. To demonstrate the role the TCCDR played in preserving such practices, al-Rusafi described firsthand the proceedings of several cases brought before Iraqi administrative officials to be tried under the regulation. In one, a man had attempted to seduce the sister of another man. The qa’imaqam instructed the seducer to give his sister as a wife without mahr to the brother of the woman he tried to seduce. Al-Rusafi questioned this ruling, inquiring of the qa’imaqam what transgression the criminal’s sister had committed that would justify her being handed over in this way for a crime perpetrated by her brother. The qa’imaqam admitted that a woman handed over in this manner enjoys no respect—indeed, she is disdained, humiliated, and put to work like a slave—but he stressed that “tribal law” demanded such a verdict.79 Al-Rusafi’s concern was genuine. He was among the first in Iraq to oppose the seclusion of women and to advocate education for girls. He came out against forced marriages and supported women’s right to choose their husbands. In March 1922, the newspaper al-Istiqlal published his poem criticizing the treatment of women and denial of their rights. In response, a fatwa (religious legal opinion) was issued against him, and there was even an instance where he only narrowly escaped a physical attack, but he was undeterred.80 Nazik al-Mala’ika (1922–2007), another prominent poet, offered more veiled criticism. Her poem “Washing Off Disgrace” lamented the brutal murder of a young woman in the name of honor. The poem was seen as expressing a new generation’s aversion to the archaic practices preserved in society.81 However, her description of the murderer as he sat in a tavern boasting of his deeds and cleaning his dagger also bemoaned the fact that he could get away with it. Her criticism, subtle though it was, clearly conveyed the notion that women lived in fear and submissiveness because there was no law to protect them from their kin.82 Many other poets and authors writing about honor murders exposed the evils allowed by the TCCDR even if they did not mention it by name.83

A major political group in the early 1940s that explicitly criticized the TCCDR and the customs it sanctioned as obstacles for women citizens of a modern state was the ICP. Yusuf Salman Yusuf (“Fahd”), a Christian Arab and the party’s secretary-general from 1941 until his execution in 1949, raised the subject on the occasion of International Women’s Day, 8 March 1944. He explained the significance of the day as a time for reflecting on past achievements and contemplating future tasks in women’s struggle against their subjugation. Iraqi women, he said, were burdened by the legacy of a bygone era and deprived of their most basic rights. He emphasized that antiquated regulations, sometimes called “tribal law,” compounded the misery of rural woman, who were virtually enslaved to their impoverished peasant fathers and husbands. With the help of this “tribal law,” he said, they could be killed or be handed over as part of a blood-dispute settlement. Yusuf linked the harsh conditions of both rural and urban women’s lives to the dire situation of the country as a whole, claiming that a common enemy prevented both women and their country from being liberated. Iraq had lost its sovereignty to imperialism, which, Yusuf asserted, fortified its position by allying with reactionary forces and reinforcing backward customs. He thus urged women to struggle for both feminist and nationalist goals.84

Dr. Naziha al-Dulaimi (1923–2007) took up the theme of rural women’s subjugation under the TCCDR in 1950. Al-Dulaimi, an Arab Sunni gynecologist and a card-carrying Communist, served as the leader of the League for the Defense of Women’s Rights, which was founded in 1952 and worked underground until 1958, after which it became legitimate. Her book Al-Mar’a al-‘Iraqiyya (The Iraqi Woman) analyzed the situation of women of different classes. Her knowledge of women’s circumstances was gained from her work as a physician in various parts of Iraq.85 Al-Dulaimi charged that women among “the fallahin stratum” had lost their freedom as human beings. They had become a means of production and reproduction. Perceived as property, they could be bought and sold in marriage, used as recompense for murder and humiliation, and cast aside through divorce and even murder under the pretext of “washing away the shame.” The TCCDR, she concluded, was a contributing factor in their oppression.86

WOMEN’S “DOUBLE SERVITUDE”

Iraqi intellectuals opposing the TCCDR pointed out many of its adverse effects. However, under the monarchy another more indirect but no less important influence on rural women surfaced. This influence was the outcome of the evolving relationship between shaikhs-turned-landlords and tribesmen-turned-serfs. The significance of women’s tribalization becomes even clearer when seen in conjunction with this reality.

In the course of the nineteenth century, the bulk of nomadic tribes in the Iraqi provinces became sedentary. Population estimates suggest that between 1867 and 1905 the nomadic element had fallen from 35 to 17 percent. By 1905, almost 60 percent of the total population was engaged in some form of sedentary agriculture.87 Cultivated areas of central and southern Iraq in the early nineteenth century, although legally belonging to the state, were maintained according to a variety of customary rights: mostly communal but at times extending to individual cultivators. By the end of the century, however, a large part of this land was already registered in the names of leading families.

As noted in the introduction, because of the changes brought about by the Ottoman Land Law of 1858, tribesmen found themselves in the position of serfs while the shaikhs, former tax farmers, and city merchants became large landowners.88

When the British occupied Iraq, their interests resulted in additional tracts of land being made the shaikhs’ private property. British land policy was at times confused or contradictory, but the idea of favoring the shaikhs, advocated by Henry Dobbs, gained dominance. In 1926, Dobbs asserted that it would be impossible to deal directly with individual cultivators for revenue purposes because of poor communications and unsettled conditions. The machinery of the Iraqi government would be inadequate to undertake such a policy. For the convenience of administration and preservation of social order, he suggested that large parcels of land be granted to powerful individuals for as long as possible. Shaikhs should be recognized as the landowners with responsibility for the payment of land revenues. They, in turn, were given land and tax exemptions. When the shaikhs were challenged by cultivators, the British did not refrain from using force in coming to their defense.89

Under the monarchy, a close relationship between political power and land ownership was forged: shaikhs-turned-landlords were “elected” to the Parliament while the king, successive prime ministers, ministers, and other government officials obtained large landholdings. Government policies and legislation not only made the acquisition of land easier for people of influence but also enshrined their powers over their tenants. Under the 1933 Law Governing the Rights and Duties of Cultivators, fallahin could easily be evicted. If indebted to the landlord, they were forbidden to leave his employ. The fallahin’s dependence on monetary advances from landlords made it virtually impossible to break out of the circle of debt other than by abandoning the land.90 The TCCDR was interwoven with the process that empowered the landlord-shaikhs and turned the fallahin into semiserfs. In giving shaikhs judicial authority over “their tribesmen,” it made them responsible for settling land disputes. Under the Law Governing Rights and Duties of Cultivators and through the use of TCCDR provisions, cultivators could be evicted from the land.91

Fallahin sank deeper and deeper into a quagmire as landlords’ economic and political position rose higher and higher. In central and southern Iraq, sharecropping was the most common form of agricultural production. Fallahin, depending on the region in which they lived and on whether they supplied seeds, tools, or draught animals, in general received a 30 to 50 percent share of the crop. Various dues payable to the shaikh would further reduce their share. In the end, little was left to the actual tillers of the soil. Cultivators usually could not provide the seeds or the other requirements of cultivation, thus repeating an unending cycle of indebtedness.92

Scholars have already provided an elaborate picture regarding the harsh living conditions of fallahin in the Iraqi countryside. Poverty, illiteracy, and disease were central features of their lives, and the state did little to relieve the situation. However, the academic discussion has to a large extent been gender biased. Peasant women, the fallahat, shared the men’s misery and worries but experienced differently the prevailing conditions. Cultivators, both men and women, often lived in small mud or mat huts with no running water, had an inadequate diet and insufficient clothing, and suffered from diseases such as malaria, trachoma, bilharzias (also known as schistosomiasis, a disease caused by parasitic worms), and ankylostomiasis (hookworm). The effects of these diseases on women, however, as noted by observers in the mid-1950s, were more pronounced due to childbearing and lactation.93 Certain complications could be particularly harsh for women. Malaria, which was the most widespread, caused premature birth, miscarriage, and stillbirth.94 Exacerbating this situation was the scarcity of medical staff and health services in rural areas. As late as 1954, most of the country’s doctors were concentrated in Baghdad. In eight out of fourteen provinces, there were fifteen or less government doctors for a population of 200,000 to 380,000. Moreover, most of the qualified midwives also worked in Baghdad, whereas in six provinces there were less than twenty midwives for the same population.95 Due to the lack of qualified midwives and medical facilities, complications from childbirth often led to maternal mortality or severe gynecological problems. Infant mortality in rural areas was high: women would suffer the loss of a child in one out of three births. In the rare cases where Maternal and Child Health Centers were opened in rural areas, infant mortality dropped considerably.96

The rural population was also stricken with illiteracy, and rates were higher among women. Only after the Monroe Educational Inquiry Commission denounced discrimination against girls in agricultural villages in 1932 were schools for these girls opened. However, even then the number of rural girls attending school lagged behind the number of rural boys and urban girls.97 As late as 1957, the illiteracy rate among rural women was 99 percent in comparison with 86 percent among rural men and 79 percent among urban women.98

Beyond the generally harsh conditions of the Iraqi countryside and their particular impact on women, accounts repeatedly related that women worked harder and longer than men. Fallahat in southern Iraq plowed the soil, sowed the seeds, weeded, and harvested and threshed the grain. Observers claimed that women could be seen pulling a plow alongside their animals when the task proved too difficult for the beast alone. Women rose early to milk and feed the cattle, clean their pens, and gather thistles for fuel or sale. Women also stayed up late to prepare food for their families or to get ready for the next day’s journey to the market, where they would sell their produce. Some even worked nights in public mills, husking rice for a small wage. Women often carried milk and dairy products, eggs, and firewood a considerable distance to sell them in the nearby town or city. They tended the house, cooked the meals, and reared the children. According to many accounts, women’s fathers and husbands saw them as an economic asset. From the early age of seven or eight, they were required to tend the flocks and help with all household chores. Some girls between the ages of seven and fifteen were sent to work in construction and road paving. Women’s earnings were summarily handed over to their husbands or fathers. Polygamy, it was claimed, was practiced as a means to enlarge the fallah’s labor force.99

Women activists in the 1950s, such as Naziha al-Dulaimi, designated the situation of the fallahat in Iraq as “double servitude”: women were subservient to men, who were in turn subservient to landlords.100 Marriage was a transaction in which a tool was bought by the husband and sold by the father. Additional tools could be acquired through polygamy or easily discarded through divorce. Like beasts of burden, women might, without recourse, bear the brunt of their husbands’ anger, be beaten, or be otherwise maltreated. They understood that opposition or reluctance might have harsh consequences. Divorce could leave them destitute. Far worse, as we know, they could be easily disposed of through murder. Such an act, al-Dulaimi said, was readily explained away under the pretext of “washing away the shame,” which was officially recognized as justification for murder.101 Although Iraqi urban intellectuals emphasized the harsh realities and “backwardness” of the countryside usually in service of their critique of the government, the importance of al-Dulaimi’s account lies in its understanding and graphic portrayal of the ramifications of the TCCDR in constructing Iraq’s rural female citizens. The tribalization of women had abandoned them beyond the boundaries of state protection and allowed men unbridled power over their lives.

THE 1951 AMENDMENT OF THE TCCDR

Iraqi governments after British reoccupation were more often than not headed by the powerful and influential Nuri al-Sa‘id. Al-Sa‘id had fled Iraq with the deposed regent during the 1941 anti-British coup, but upon its suppression he returned and was entrusted with forming a government. Wary of the army as well as of nationalist and revolutionary urban forces, Iraqi governments after World War II held the TCCDR close and propped up the shaikhs. The number of shaikhs in Parliament rose after 1941 through the manipulation of elections, and their economic position was improved.102 Yet as criticism of the TCCDR intensified, encompassing not only opposition groups but members of the mainstream political establishment, the government in 1951 amended it.

Al-Sa‘id’s government in 1951 had no intention of doing away with the regulation even though the first clause of the amendment created the impression that steps were indeed being taken toward its eventual abolition. Another clause stated that the regulation would no longer be applied to crimes committed within the jurisdiction of the larger provincial municipalities. Application of the regulation might also be halted in smaller municipalities at the discretion of the interior minister.103 This clause also seemed to address criticism concerning the implications of customary law for women in that “honor” killings committed within these jurisdictions would now be punishable under penal law. Perpetrators would be classified as criminals and held accountable for their crimes. Affirming this intent, the government rejected the demand by a group of shaikhs that “honor” cases be excluded from the amendment and not settled within the jurisdiction of regular civil courts.104

The government, in parliamentary debates, rejected claims that the regulation was a stumbling block on Iraq’s way to becoming a progressive modern state. Prime Minister al-Sa‘id argued that a state’s progress was not necessarily hampered by the existence of laws that were specific to particular communities—the United States, with its different laws in different states, demonstrated that. Moreover, he explained, conditions were not yet ripe to annul the regulation. He and other supporters of the TCCDR maintained that all Iraqis were of tribal origin; although some had changed their ways and become urbanized, others were only now making progress. Declaring that traditions and customs could not be annulled with a stroke of the pen, he reasoned further that tribesmen were not yet ready to accept state law. Disorder and bloodshed would ensue. The TCCDR, structured to handle tribal crime with its different character and motives, was acceptable to the tribes and still the best way to settle their disputes. According to al-Sa‘id, the regulation was also necessary because in remote tribal areas there were no state institutions or courts. Moreover, in order to confront the armed elements opposing the government and its representatives in these areas, the disciplinary actions the TCCDR allowed were essential. He argued that only when opposing tribal elements were brought under state control and mentalities had changed could the regulation be annulled. Such changes, however, could happen only gradually as roads, schools, and health clinics opened and modern villages were built. For the time being, he concluded, the proposed amendment was more compatible with Iraq’s anticipated gradual development because it enabled the interior minister to exclude regions from being subject to the regulation as they progressed.105

These justifications given by the government and its supporters for amending rather than abolishing the TCCDR illuminate the rationale behind the position regarding customs affecting women. In remote rural areas where the government perceived itself to be weak, the expediencies of maintaining order mandated that it refrain from tackling customs affecting women. In an effort to moderate criticism regarding the handing over of women as a means of dispute settlement, government supporters in the parliamentary debates stressed the role of marriages in averting hostilities between rival tribes. In these remote areas, they claimed, tribes, clinging to their customs, would resist the intrusion of state law. A long and gradual process of development and enlightenment had to precede government intervention in such practices. In Nuri al-Sa‘id’s view, expressed clearly in these deliberations, before these customs could be seriously confronted, ignorance, poverty, hunger, and sickness among tribesmen had to be done away with, roads had to be built, and schools had to be opened to “raise the level of these people.”106 In contrast, in provincial centers the government felt able to impose its will. In these centers, penal law could be applied by state courts, and tribesmen, brought under state influence, were considered capable of understanding government intervention. Thus, “honor” killings could be deemed a crime.

In 1951, the amendment was ratified, and the TCCDR, despite strong opposition, remained in force. The government claimed that it had taken a big step forward, especially in light of previous governments’ inertia. However, as most critics were quick to point out, the amendment’s scope was limited, and in any case most Iraqis continued to be subjected to the TCCDR. Disciplinary actions allowing collective punishments, internal exile, and so on were left untouched. Beyond this, the possibility of reducing the geographical area in which the regulation applied was not new; it had already been prescribed in its original British text.107 Moreover, any implications the amendment could have for women were illusory. The small number of women now added to those covered by the Baghdad Penal Code were offered no greater protection. The penal code allowed, as mentioned earlier, trial according to “tribal law,” aside from treating “honor” murderers with leniency. In other words, despite proclamations of progress, nothing had changed for the vast majority of rural women.

Pro-British Iraqi governments, then, continued the process of tribalizing women in Iraq, adopting British perceptions and rhetoric wholesale. Without the TCCDR, a weak state aspiring to rule vast rural areas, populated with a threatening and “uncivilized” tribal society, could not succeed; tribal organization had to be preserved “until a better system is ready to take its place,” as former high commissioner Henry Dobbs once stated, and such a system would come about only through “gradual development”;108 hasty abolition or blunt interference in age-old customs would bring only opposition and disorder. Dealing with the consequences of the TCCDR for women remained at the bottom of a long list of priorities. The expediencies of imposing order and maintaining the status quo in a society perceived and constructed as tribal were repeatedly favored over women’s well-being. Such considerations actually required that detrimental customs affecting women be sanctioned because, it was argued, any intrusion into these customs would cause resentment among the tribes and undermine methods that were regulating their affairs. Despite an amendment that was presented as responding to developments on the ground, the Iraqi governments, like the British before them, clung to the TCCDR, thus constructing Iraqi female citizens as tribal possessions abandoned beyond the boundaries of state protection. In institutionalizing customary law and in unambiguously permitting the murder of women without punishment, the government gender discourse allowed men unbridled power over women’s lives and provided them with the ultimate means of coercion.
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