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THE PREAMBLE

Liberty Isn’t Liberalism

“The only good bureaucrat is one with a pistol at his head. Put it in his hand and it’s good-by to the Bill of Rights.” 1

—H. L. Mencken

 

Though my wife made me promise to behave, I just couldn’t fabricate a fake chuckle when a professor at a New York cocktail party quipped to a group of academics, “As Jon Stewart said, ‘If the events of September 11 proved anything, it’s that the terrorists can attack us, but they can’t take away what makes us American—our freedom, our liberty, our civil rights. No, only conservatives can do that.’”

Half a dozen acolytes laughed like school children, but the professor, who teaches English at a New York State university, noticed my poker face. A moment later he deftly moved within whispering distance before asking under his breath, “You’re a conservative, aren’t you?”

I replied, “I cling to my guns and religion.”

His eyes flared mirth and he raised his wine glass to me as he said, “Sorry to be divisive, but you know, I really don’t understand you conservatives. But I do try. I even went to a Tea Party just to write down all the stuff on their signs. Then I went to my office and studied the slogans thinking I could use them in class, you know, as examples of free speech turned hate speech or something, but I still couldn’t make sense of what those people were so miffed about. So I’ll ask you, just what liberties do you conservatives think you’re losing to us progressives?”

The professor had an open-minded expression and a Ph.D. from U.C. Berkley. He sported carefully trimmed sideburns, a silver-stud earring, and clothes that fell out of style with Archie Bunker. He thought of himself as tolerant, worldly, and en vogue. He referred to himself as a “citizen of the world.” He’d protested against the Patriot Act when President George W. Bush was still in office. He believed gays should be able to marry and  that marijuana should be legalized. I was the starchy conservative, so he didn’t see how I could possibly be a defender of individual liberty.

So I fired both barrels in the hope he’d do the same: “Let’s see, I’m disturbed when the Supreme Court redefines the Fifth Amendment to say it’s okay for state and local governments to seize land from one private person so they can give it to someone they prefer. I’m opposed to any government that, despite what the Second Amendment protects, says law-abiding citizens can’t defend their lives and families with firearms. I’m rattled that the U.S. Congress was able to take away corporations’ First Amendment rights during elections, even as Congress passes taxes targeting particular industries. I find it remarkable that our federal government has been able to discount our Tenth Amendment, the right that stipulates that all powers not expressively given to the federal government in the Constitution are reserved for the states or the people. I am dismayed when I see a progressive movement afoot attempting to shackle our First Amendment freedom of the press with censorship spun into a Fairness Doctrine or net neutrality. I’m troubled that the Fourth Amendment’s ‘right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures’ has not always included my computer and cell phone. I’m horrified when my government requires me to buy, not just health insurance, but their version of health insurance, even as they exempt themselves. I’m aghast that our government is spending so recklessly, it is putting American independence in the hands of Chinese communists. Basically, I’m tired of a government that treats my life as a puppeteer all the while assuring me it’s for the collective good.”

Aware that I was rudely filibustering, I relinquished the floor.

His eyes tightened, then crossed. He really didn’t know what to say. He finally raised his wine glass again, smiled, and began his counterattack: “I can counter all those points you know, but I’ll start by saying you conservatives too often let religion get in the way of the peoples’ rights, but thankfully we have a wall, from our First Amendment, separating your churches from the state, a wall you’d like torn down.”

“There is no ‘wall,’” I replied.

As his eyebrows hit the ceiling, I continued, “Actually, in 1947 Justice Hugo Black pulled the phrase ‘wall of separation between Church and State’ out of a letter President Thomas Jefferson sent to the Baptist Association of Danbury. Justice Black used the quote out of context. When read in its entirety, the letter clearly states that Jefferson saw the First Amendment as a restriction on the federal government’s ability to sanction a state religion—hence the First Amendment’s establishment clause.”

“Hmm, I’ll have to look into that,” he pondered aloud as his eyes searched his shoes before rising back to mine, “but you know, what the Christian Right really can’t reconcile is the science Darwin unearthed, and so, like people, the government must evolve.”

“No, you’re not being accurate,” I replied. “The truth is actually more interesting then your ahistorical view. Here’s what I mean: it’s ironic that liberals today embrace Charles Darwin’s theory of evolution—the belief that the strong prevail in nature while the weak go extinct—while at the same time they place Adam Smith’s Wealth of Nations under their collective heels, a book that can be boiled down to an argument that government should simply provide a just arena so that businesses can attempt to outcompete their competition. True capitalism assures us that only the fittest survive, just like in nature. It’s actually all the more ironic when you realize that Darwin was clearly guided by Smith’s invisible hand. Darwin most certainly studied Smith.”

“But religious conservatives attacked Darwin from the start,” pointed out the professor as his voice wavered uncertainly.

I was shaking my head as I answered, “Sorry professor, that’s revisionist history. People have forgotten that Darwin’s Origin of Species wasn’t that controversial when it was first published in 1859. Even the church didn’t have a big problem with it then. It was Darwin’s publication of The Descent of Man in 1871 that was controversial. That book, unlike Origin of Species, was not substantiated with scientific evidence but was built on suppositions.”

“Maybe,” he said, “but come on, you conservatives don’t like evolution now.”

“No, I know very few conservatives who completely tank the theory of evolution. What conservatives find objectionable is the false premise that evolution must mean, if true, that atheists are right.”

“But how can you draw any other conclusion?” he asked.

“Here’s what you’re missing,” I answered. “In the second edition of On the Origin of Species, published in 1860, Darwin added the phrase ‘by the Creator’ to the closing sentence.2 In fact, Darwin’s stated view at the time was that God created life through the laws of nature. This is something even the Catholic Church is okay with; in fact, in 1950 the Vatican stated its official position with a papal encyclical stating evolution is not inconsistent with Catholic teaching.”3

“Is that really true?” he asked doubtfully.

“Yes, it is,” I answered, “in fact, I’d like to know why atheists believe evolution can give people an id, an ego, and a super ego, as well as minds that can comprehend the atom and the universe, but can’t grasp the notion that evolution could give us a soul? Why is being soulless a precondition to agreeing with Darwin?”

He smiled a smile that must swoon female undergraduates and said, “Perhaps what happens after death is something we can’t know. Perhaps it is metaphysical. But, you know, as a progressive I believe individual rights are not infringed when a decision is made for the greater good. For our own benefit, the Constitution needs to be considered according to our evolving values.”

Again laughing in surprise at his candor, I countered, “You do realize there is a constitutional process for amending the Constitution? That process gave us the income tax and, after a war, did away with slavery, so the will of the people and their ‘evolving values’ can and has been taken into account; so then you must realize that what you’re really saying is that courts and legislators should be able to create your liberal utopia without that pesky old Constitution getting in their way.”

“I’m not sure I like the way you put that,” he said. “I’d say we need experts to evolve the Constitution into what’s best for us collectively,  for what we really want and need but maybe the masses can’t quite articulate.”

“So,” I said, “you think the state must do these things whether the people want them done or not? You believe in some version of a meritocracy, as opposed to a constitutional republic, yet you think you’re for fair and impartial individual rights?”

He shrugged, “Oh, let’s be honest, it’s the definition of what constitutes life, liberty, and property that we disagree on, isn’t it? We don’t really disagree on the text of the Constitution or the Bill of Rights, but what it all means, and words and concepts evolve. So, for example, I contend that if you’re squatting on a piece of property that a community needs to develop to add jobs and revenue, then I’d say you’re harming other individuals so the government must step in for the greater good. I mean, at the nation’s founding they had a frontier that seemed limitless, right? And now we are fighting over overdeveloped space. So times have changed as has our Constitution.”

“Ah, now we’re getting somewhere,” I replied. “According to the Fifth Amendment, property can be taken for public use with just compensation. But remember, it says public use, such as for a highway or a reservoir, not for private hotels and housing. The definitions of the words ‘private’ and ‘public’ have not changed. ‘Public use’ does not mean, as liberal justices have asserted, ‘public purpose.’”

“The Supreme Court disagrees with you on the Fifth Amendment’s right to property.”

“Yes,” I answered, “and property rights is one of the liberties that have been weakened by you progressives.”

“Maybe we disagree in application,” he thought aloud.

I parried his obfuscation by insisting, “No, we disagree in the fundamentals. You can’t subjugate the individual to the state’s collective will, or maybe its loving benevolence, while saying you’re for individual rights to life, liberty, and property. It’s the individual’s right to succeed or to fail without the state’s telling them how to invest or what property he or she  must sell or how many widgets to make that gave us this wine glass, this palatable bargain-price Italian Chianti, and the trucks and ships to send it around the world to little cocktail chats like this.”

He looked at me through his wine glass and spun his red wine around as he smiled again, his smile looking like a Cheshire cat’s through the glass, before he attacked from another angle, “Those slave-owning Founding Fathers you love didn’t let women and blacks in on the Bill of Rights. It was the liberals who did that.”

I was waiting for that one: “Many of the Founding Fathers were abolitionists, were anti-slavery. And besides, it was the Republicans who, behind President Abraham Lincoln, defeated the slave states; in fact, it was the due process clause in the Fourteenth Amendment, an amendment that incidentally was passed in 1868 right after the American Civil War by Republicans, that was used in Brown v. The Board of Education to give equal schooling to all citizens.”

“Well,” he countered, “I concede that I might have been a Republican in those bygone times, but times have changed. It was Democrats who fought and won the civil-rights movement.”

“No, it wasn’t that simple,” I answered. “Look back and you’ll find the division wasn’t so much along party lines as it was along regional ones—southern Democrats fought to keep black Americans in the backs of buses.”

Actually, the U.S. House of Representatives passed the Civil Rights Act of 1964 by 289 to 126, a vote in which 79 percent of Republicans and 63 percent of Democrats voted yes. When the bill came before the full Senate for debate on March 30, 1964, a “Southern Bloc” of eighteen southern Democratic senators and one Republican senator led by Democrat Senator Richard Russel from Georgia launched a filibuster to prevent its passage. The Senate vote was 73 to 27, with 21 Democrats and 6 Republicans voting no.

The professor shrugged and said, “I think you’re wrong somewhere, but I’ll have to look into it.”

“Please do,” I said, “but you may not like what you find. The Southern Democrats even actively disarmed African Americans after the Civil War and passed laws to keep them disarmed so they could keep them from voting—this was an infringement of their Second Amendment rights.”

“Oh, you conservatives go to extremes,” he said, finally showing some exasperation. “I’m sure that happened a few times, but anyway I don’t understand why you people are so scared of the state. The government needs to equalize things and to make sure minorities get what they’ve been long denied, and the government needs to protect the environment from greedy capitalists, and sometimes lands need to be given to someone who will do something that will benefit the community and tax base, and to administer social justice, and so on.”

I was shaking my head again as I said, “Now we’ve exposed the gaping fissure between our viewpoints. You think the state should guide the populace to some politically correct good at the expense of individual rights while I say individual rights must check state power. Your government-enforced fairness, your social justice in place of equal justice, is assaulting every tenet of the Bill of Rights. Now do you understand the conservative point of view with regards to our lost liberties?”

He smiled again as he said, “Yes, you’re individualists. That’s a very selfish way of living.”

“No, quite the opposite,” I countered, “individualism safeguards the republic by keeping the government’s penchant to grow toward authoritarianism at bay.”

Then, as he shrugged, I really picked a fight: “Actually, we just illustrated why the conservative in contemporary American society is the more open-minded; after all, conservatives don’t care if someone is an environmentalist, a fundamentalist, an atheist, or even a pantheist, just as long as that person doesn’t try to force them to be one or all of those things; meanwhile, liberals argue that, for our own good, we must accept their worldview hook, line, and sinker. And if we don’t, they label us as racists or extremists or militia members as they try to change the laws and our  Constitution to force us to adopt their way of thinking. The liberal, or progressive, wants to tell us whether we can smoke or pass the salt or tell off-color jokes or buy eight-cylinder autos or own and carry guns, while the conservative leaves these decisions up to the individual.”

He turned up his nose at me and said, “Oh yeah, what about gay rights?”

I asked, “Why aren’t gay-rights activists satisfied with civil unions? I don’t know why they require everyone to collectively apply the word marriage to their same-sex union? And why do they need judges to give them marriage licenses? Shouldn’t state legislatures, via popular will, decide the issue? Or, even better, shouldn’t the state just get out of the business of holy matrimony?”

He shrugged and said, “How about abortion, we liberals are for a woman’s right to choose?”

I said, “An unborn child is an individual with rights.”

He said, “What about marijuana? I think individuals have just as much of a right to have a beer as they do to smoke a reefer.”

I said, “Many libertarians agree with you. I say there are types of alcohol and even cheese that are illegal and I wonder why liberals don’t have a problem with those regulations. But you know, I’m a conservative, not an anarchist. I’m not opposed to all government restrictions, especially when they’re equally and justly administered for moral reasons and are decided by a voting public, not by activist judges. You don’t have anarchist contradictions mixed with your socialism do you?”

Then he really laughed. He was really a very jolly progressive. And then thankfully our wives stepped between us and pointed out that we’d been very rude standing all by ourselves and talking so seriously for such a length of time. And, of course, they were right.

I recap this slightly combative cocktail party debate in detail because its openness showcased the philosophical attacks many liberals now use to curb individual freedom, even as they’re so certain they are the protectors of liberty. Conservatives see the contradictions in liberal-progressive  ideology, yet don’t always do a good job of putting it all together. Putting it all together so we can save the Bill of Rights is what this book is about.

Americans need to understand what is happening to their Bill of Rights; after all, many of the precedents established by progressive judges are designed to be complex theorems so people who don’t have law degrees won’t clearly see that another liberty has been taken or weakened. To retake our lost rights, and to save the rights we still have from this ever-growing government, we have to fully understand our Bill of Rights. As Thomas Jefferson warned, “If a nation expects to be ignorant and free in a state of civilization, it expects what never was and never will be.”4

For example, when we hear progressive politicians claim the Constitution is “a living document,” we must expose that what they mean by “living” is their desire to create a document they can either ignore or that they can use to create additional rights—such as a woman’s right to choose—that aren’t in the Constitution.

To this end we must fully understand that President Barack Obama attacked the Constitution when he said the Constitution is just a “charter of negative liberties.” We must comprehend exactly what he intends to do when he says the Constitution “says what the states can’t do to you, says what the federal government can’t do to you, but it doesn’t say what the federal government or the state government must do on your behalf.”5 We must know he means that, like President Franklin D. Roosevelt (FDR), he wishes to pass a new statist list of “positive rights” that the government must provide to the people, new rights that would give the federal government a mandate to take away individual rights in order to provide new collective directives.

In his State of the Union address on January 11, 1944, FDR outlined what is often referred to as his “second bill of rights”:6 This Republic had its beginning, and grew to its present strength, under the protection of certain inalienable political rights—among them the right of free speech, free press, free  worship, trial by jury, freedom from unreasonable searches and seizures. They were our rights to life and liberty.

As our nation has grown in size and stature, however—as our industrial economy expanded—these political rights proved inadequate to assure us equality in the pursuit of happiness.

We have come to a clear realization of the fact that true individual freedom cannot exist without economic security and independence. “Necessitous men are not free men.” People who are hungry and out of a job are the stuff of which dictatorships are made.

In our day these economic truths have become accepted as self-evident. We have accepted, so to speak, a second Bill of Rights under which a new basis of security and prosperity can be established for all—regardless of station, race, or creed.

Among these are:

 

1. The right to a useful and remunerative job in the industries or shops or farms or mines of the nation;

2. The right to earn enough to provide adequate food and clothing and recreation;

3. The right of every farmer to raise and sell his products at a return which will give him and his family a decent living;

4. The right of every businessman, large and small, to trade in an atmosphere of freedom from unfair competition and domination by monopolies at home or abroad;

5. The right of every family to a decent home;

6. The right to adequate medical care and the opportunity to achieve and enjoy good health;

7. The right to adequate protection from the economic fears of old age, sickness, accident, and unemployment;

8. The right to a good education.





FDR was relying on the populace’s panic near the end of the greatest financial crisis in United States history to wrestle individual rights from the people so he could place them squarely in the loving death embrace of the state. FDR wanted a nanny state erected on the pillars of collective mandates that would trump individual rights. President Barack Obama said he would like to finish FDR’s work when, just before winning the 2008 presidential election, he said, “We’re just five days away from fundamentally transforming the United States of America.” Obama knows such mandates placed upon a government would create a constitutionally backed welfare state, an entitlement-enslaved populace that would permanently function as a Democratic base in defense of his statist ideal. FDR’s second bill of rights would not be additions to an individual bill of rights, they would be a collectivist’s bill of rights, decrees which would give the federal government the power to decide who is hired and fired, how much people make, who gets the operation for cancer, and so much more.

FDR didn’t get his second bill of rights in the 1940s, because Americans still believed in the American dream, because we the people wanted to succeed by the toil of our own hands and minds. The American people knew centralized control, whether from a king, a dictator, or a bureaucracy, is what people from all over the world have always come to America to escape. Most Americans agreed with a quip attributed to Mark Twain: “Don’t go around saying the world owes you a living. The world owes you nothing. It was here first.”

Still, FDR’s second bill of rights is worth remembering, because history may be repeating itself. FDR’s first sweeping moves to disregard the Constitution and American capitalism were first halted with a series of 5–4 decisions from a conservative Supreme Court, much as President Obama’s politics were thwarted with a 5–4 Supreme Court decision that struck down parts of The Bipartisan Campaign Reform Act of 2002 (more popularly known as “McCain-Feingold”). Obama’s worldview, if not his legislation, was also curbed by two 5–4 Second Amendment decisions from the high court.

FDR pushed back against the Court with the Judiciary Reorganization Bill of 1937, a bill better known as the “court-packing plan.” After winning the 1936 presidential election, FDR swung for the fences. Although the bill aimed to overhaul the federal court system, its most controversial provision would have granted the president power to appoint an additional justice to the Supreme Court for every sitting member over the age of 70.5, up to a maximum of six. Since the Constitution does not limit the size of the Supreme Court, FDR sought to counter the constitutional checks-and-balances from the high court’s opposition to his political agenda by expanding the number of justices to create a pro-New Deal majority on the bench.

The legislation was unveiled on February 5, 1937, and was the subject of one of FDR’s Fireside Chats; however, shortly after his radio address, the Supreme Court upheld a Washington state minimum-wage law in West Coast Hotel Co. v. Parrish by a 5–4 ruling. Conservative Justice Owen Roberts had suddenly joined the progressive side. Because Roberts had previously ruled against most New Deal legislation, his about-face was widely interpreted as an effort to maintain the Court’s judicial independence. Roberts’ move came to be popularly known as “the switch in time that saved nine.”

About six weeks after this flip-flop, Justice Willis Van Devanter, one of the consistent opponents of the New Deal, announced his retirement from the bench.

FDR then nominated Justice Hugo Black to the high court, a former Democratic senator. The U.S. Senate confirmed Black, and FDR’s progressive policies began to pass the Court’s constitutional tests.

As of the winter of 2011, President Obama had a similar court structure to that which FDR had before 1937, with Justice Anthony Kennedy being the swing vote. Kennedy ruled that the Second Amendment is an individual right, but he also ruled that the Fifth Amendment allowed New London, Connecticut, to seize land from one private person to give to another private entity.

If history repeats itself, President Obama—who has already gotten two Supreme Court picks—could turn the Court far to the Left if a conservative justice retires or passes on. This would give Obama the opportunity to fundamentally change America as FDR did, with a majority of the Court justices being liberal and/or progressive.

For a view of what an Obama Court would do to the Constitution, consider his own thoughts. He wrote in his senior seminar paper while attending Columbia University: “The Constitution allows for many things, but what it does not allow is the most revealing. The so-called Founders did not allow for economic freedom. While political freedom is supposedly a cornerstone of the document, the distribution of wealth is not even mentioned. While many believed that the new Constitution gave them liberty, it instead fitted them with the shackles of hypocrisy.”7

To save our Bill of Rights, we need to look back to the beginning, to what gave us everything. As John Stuart Mill wrote, “A people, it appears, may be progressive for a certain length of time, and then stop. When does it stop? When it ceases to possess individuality.”8 For progress to occur in a society, its people need to have individual rights, the ability to take risks, and the chance to profit from their boldness. So to keep statism from slaying our individual rights, we must take back what has been lost. In America this reckoning begins with the Bill of Rights.






AMENDMENT I

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the 
Government for a redress of grievances.

“You do not define the First Amendment. It defines you. And it is bigger than you. That’s how freedom works.” 1

—Charlton Heston

 

All around the Capitol Hilton’s Presidential Ballroom in Washington, D.C., thousands of Life Members of the National Rifle Association were seated at hundreds of tables and having a hell of a time. So when this middle-aged woman with a grimace that would depress a clown sat next to me in what was apparently the last empty seat in the boisterous ballroom, I thought she seemed out of place. When everyone at the table tried to welcome her to the party, she responded by standing, spinning her chair around, and sitting down with her back to the table and her scowl facing the stage; we all knew something wasn’t right. Yet no one knew this woman was poised to rowdily showcase a crass misunderstanding of the First Amendment.

Senator Mitch McConnell (R-KY) had just finished speaking. He left to a standing ovation. The Constitution-thumping gun owners packing the enormous ballroom had flown in from all over America. It was a Friday afternoon, and they thought coming to hear politicians pander during the lead-up to the 2008 presidential election was a splendid excuse to spend a weekend in the nation’s capital. So the spirited people around the table ignored the woman’s rudeness and then hushed as Senator John McCain (R-AZ) walked out on stage.

It was September 21, 2007, and McCain wanted to run for president, again. This audience didn’t like McCain’s First Amendment restrictions in the Bipartisan Campaign Reform Act of 2002, popularly known as “McCain-Feingold,” a bill that silenced corporations, unions, and associations (such as the NRA) near elections. They also didn’t like McCain’s  support for lawsuits started by President Bill Clinton’s administration that attempted to hold firearm manufacturers liable when criminals used American-made guns to commit crimes. Despite these attacks on the Bill of Rights, though, they were willing to hear McCain out.

McCain began by thanking the thousands in attendance for giving him the opportunity to address them, but before he could really get going, the woman with the earned frown leapt out of her seat and pulled a cloth sign from beneath her sweater. Her sign read “End the War Now.” She began screaming at the top of her shrill voice, “I’m with CodePink and I’m here to use my freedom of speech—”

But before the CodePink activist could finish her first sentence a fastthinking man at our table reached over and snatched the sign from her fingers.

The activist whirled around, seething, “Give that to me. It’s mine. I have the First Amendment right to say what I want!”

He passed the sign under the table to me.

She pounced at me liked a riled housecat, claws out, but before her nails shredded my face I passed the cloth sign under the table to a woman on my right. Around the sign went with the activist in pursuit like a hamster on a wheel.

By the time she was on her third lap, security had her by the arm.

As that CodePink activist was being dragged away still screaming about her constitutional right to be heard, someone to my right grumbled, “Well, I suppose this is a small price to pay for freedom.”

Everyone nodded agreement. He would have been correct on the street, but not at this private event. The activist actually embodied a commonly held misunderstanding of the First Amendment, a misinterpretation now laying the philosophical basis for restrictions on the freedom of speech in America.

Every fourth grader knows the First Amendment’s protection of the freedom of speech and of the press are fundamental liberties that were earned on the battlefield and later safeguarded within the Bill of Rights; however, few Americans today, including that protester, understand that  the First Amendment is not a positive right the government is required to enforce, but rather a restriction designed to keep the government from infringing upon our basic human liberties. The First Amendment doesn’t prevent a restaurant owner, for example, from telling a patron to put away their cell phone or leave. The right to the freedom of speech doesn’t bar censorship by individuals on their private property, it only restricts the government from unreasonably censoring speech. This original intent rests on the belief that government does not grant inalienable rights, such as the right to speak one’s mind, but rather that the freedom of speech is a natural human liberty the government can’t unreasonably restrain.

Flip-flopping the First Amendment into a right the government has created and therefore is required to enforce—instead of a natural liberty the government can’t unreasonably take away from the people—grants the government the power to define what free speech is and how we may utilize our right to speak or even get news over the Internet and radio. This topsy-turvy, statist view that many people today accept—and that many public schools teach—can be construed to allow the government to decide what free speech is permissible during elections. It can be used to permit the government to regulate what can be said or allowed on the Internet with net neutrality, a concept that gives the government the power to equalize speech on the Web and therefore the ability to censor the “fairness” of speech on the Internet. This misreading of the First Amendment can empower government bureaucrats to equalize opinions on the radio with a Fairness Doctrine; it can give the government the authority to censor speech all over America with hate speech laws and other regulations; and it can, in different ways, give the government the ability to legislate and enforce otherwise unconstitutional regulations that are supposed to enhance national security. As a result, this statist attempt to put the government in charge of defining our rights is not only counterintuitive, it also semantically subjugates the individual to the will of the state. The Bill of Rights was supposed to constrain the federal government to the will of the people, not the people to the whims of government.

The American Revolution freed the American colonies from an English king and Parliament. The revolutionaries who fought and suffered for freedom from foreign control didn’t want, after their unlikely victory, a central government in the United States to grow as tyrannical as King George III. So they restricted the new federal government to the powers listed in the Constitution. Subsequently, the first U.S. Congress passed the Bill of Rights, which the states then ratified, to prevent the new federal government from infringing upon the rights of the people and, in the Tenth Amendment, from usurping the rights and authority left to the states. In this way the Bill of Rights didn’t grant new rights to the people, but rather restricted the federal government from taking away the freedom the people had just won in revolution.

To understand and thereby save the First Amendment, it’s necessary first to understand this basic premise. Next, it’s important to realize that though the First Amendment was originally only designed to be a constraint on the federal government, in Gitlow v. New York (1925) the Supreme Court held that the “due process” clause of the Fourteenth Amendment incorporated the First Amendment. From then on the First Amendment also restrained state and local governments from inhibiting the freedom of speech and the press. However, by deciding Gitlow, the Supreme Court didn’t twist the First Amendment into a positive right that gives the federal government a free hand to force its definition of “fairness” or “equality” of free speech upon the states and the people, though that is the way some liberal-progressive Supreme Court justices began to view the First Amendment.

Perhaps this backwards reading of the First Amendment is why that leftist CodePink activist thought the amendment is a positive right the government gave her, a right she could use to interrupt a private proceeding. Her perverted version of a right to the freedom of speech would, of course, result in anarchy, as it would allow any town hall meeting, concert, or court proceeding to be interrupted by anyone at any time for any reason. She also didn’t seem to comprehend that by yelling during McCain’s  speech, she was actually curtailing McCain’s constitutional right to speak to an audience who had come to hear him, and others, speak.

But then again, perhaps she did, as she’s not really a proponent of the First Amendment. CodePink has defended Venezuelan president Hugo Chavez’s efforts to turn Venezuela from a democracy into an autocracy. To achieve this, Chavez has systematically dismantled the freedom of speech and of the press in Venezuela and has even censored political dissent on the Internet. CodePink, however, doesn’t seem to care about Chavez’s means; they only care about his ends. After a visit to Caracas, CodePink’s cofounder Medea Benjamin—who “monitored” a polling station—penned an article for CodePink’s website that portrayed Chavez as a champion of the lower class, even though Chavez has been busy damning the lower classes to serfdom as he takes away their individual rights.2 CodePink has shown similar support for Fidel Castro’s Communist Cuba, a place where an outspoken critic of the government is jailed or worse. CodePink seems to think the freedom of speech and of the press are good things only when they support their liberal, socialist causes. They are dishonest to the marrow.

CodePink’s activists are actually an extreme example of a movement—mostly found on the left fringe of the Democratic Party—now attempting to redefine the First Amendment, not as an individual protection from government censorship, but as a tool the federal government can use to silence its critics with net neutrality, the Fairness Doctrine, and with other statist assaults on the First Amendment.

The First Amendment is necessarily open to these attacks because, though the First Amendment plainly says, “Congress shall make no law … abridging the freedom of speech, or of the press,” the government has always been able to reasonably restrict the freedom of speech and of the press with defamation laws, copyright laws, noise ordinances, and with other laws designed to prevent people from infringing upon the rights of others. The First Amendment also doesn’t afford individuals the right to sing in a courtroom, to shout obscenities in a private restaurant, or to scream “fire” in a crowded theatre—unless, of course, there’s really a fire.  Nor can we legally heckle someone off a stage because we don’t like their politics. As a result, there will always be constitutional quibbling about what these legitimate restrictions on the freedom of speech actually entail, and there should be, but this debate doesn’t alter the basic premise that the First Amendment constrains the government, not the private citizenry as liberal-progressives say it does. To safeguard this fundamental right, the Supreme Court is supposed to treat regulations that affect the First Amendment according to its most stringent standard of judicial review, called “strict scrutiny.”

Here’s another premise necessary to understanding the First Amendment that many on both sides of the political aisle have lost sight of: the “press” hasn’t historically been granted rights that are not held by every American. No court has established a definition of “press” that defines it as a specially protected class. Any differentiation between the press and the people that was once even vaguely definable has since been further blurred by blogs, Twitter, Facebook, and other social media sites. As far back as Lovell v. City of Griffin (1938), Chief Justice Charles E. Hughes defined the press as “every sort of publication which affords a vehicle of information and opinion.” This includes everything from newspapers to blogs to WikiLeaks. As journalist A. J. Liebling (1904–1963) famously quipped, “Freedom of the press is guaranteed only to those who own one.”3 Today, we all own one.

This is because the only way to decide who qualifies as “press” would be for the government to license the media just like it gives press badges for access to the White House. If such an unconstitutional thing were to occur, then the media could go around and haughtily flash their official media badges like a bunch of Junior G-men while the rest of us would be second-class citizens. Though amusing, this is a frightening concept, as government media licenses would allow politicians to decide who gets to interview them, who gets to write about them, and who is permitted to opine about them and their policies. Such government control of the press could never be compatible with the First Amendment. This is why the people are the press.

The First Amendment has historically given the press—except for a few dark periods in American history—the freedom to hunt down and print the truth. In fact, in The New York Times v. United States (1971) the Supreme Court ruled that the Times could publish the “Pentagon Papers,” a series of top-secret U.S. Department of Defense papers that outlined the history of the U.S. political and military involvement in Vietnam from 1945 to 1967. Because WikiLeaks is considered to be press just as much as the New York Times or Joe the Plumber, WikiLeaks is protected by the First Amendment and can’t be prosecuted for printing the top-secret information it released in late 2010 any more than USA Today can. However, they could be prosecuted if they obtained the information by hacking or by otherwise stealing it, by paying a government employee for the espionage, or by breaking other laws to obtain the classified information. Simply printing the information is constitutional, unless of course the Supreme Court wishes to set a new precedent by redefining the freedom of the press right out of the First Amendment.

WikiLeaks could be prosecuted, as could anyone, if they published false or misleading information. In The New York Times v. Sullivan (1964), the Court decided that for written words to be libel they must be, first of all, false. In fact, these protections from government restrictions are so strong they include a right to ignore mandates from the government: a website, newspaper, or television network cannot be required to publish advertisements for a political opponent, even if they normally accept commercials from politicians.

All of these precedents came under attack in late 2010 when some Republicans and Democrats began calling for the U.S. Justice Department to use the Espionage Act of 1917—an act that was used as a political weapon by President Woodrow Wilson and his administration—to prosecute Julian Assange, the Australian director of WikiLeaks. This overreaction could be detrimental to our First Amendment protections of free speech and of the press. If the Supreme Court were to get behind allowing the U.S. government to jail Assange for merely publishing material, then the government would be handed a frightening new power that could be used to  curb the individual expression of every American citizen, as it would prevent journalists from developing government sources and could even be used to put whistleblowers in jail. Or if legislation such as “The Shield Act,” which was promoted by Senators John Ensign (R-NV), Joe Lieberman (I-CN), and Scott Brown (R-MA) in December of 2010 as a way to prosecute those who publish classified material, becomes law, and perhaps is even deemed to be constitutional by the courts, then the government could begin to expand its reach and prosecute anyone who even unknowingly prints true criticism of the government and its policies that is deemed to somehow adversely effect national security.

In the case of Julian Assange, instead of setting such precedents, the U.S. Justice Department should simply investigate whether the material released by WikiLeaks was obtained illegally. If it was, they could prosecute Assange. Meanwhile, they should prosecute whoever gave WikiLeaks the material. Pushing the case further by attacking the press could reduce the peoples’ right to check the government by finding and publishing true information.

The U.S. government certainly has a longstanding constitutional right to negotiate with foreign governments in private by classifying information. Conversely, the American people have the right to check government power with Freedom of Information Act requests and by utilizing their First Amendment-protected freedoms to investigate their local, state, and federal governments. Allowing the government to prosecute those who print the truth would mean Bob Woodward should be locked away for life for his reporting on Watergate. Is that the America the Founders created or that United States citizens today want to live in? In this age of massive over-classification of documents, it is imperative that the American people keep the First Amendment intact so they can continue to hold their government accountable.

Over-classification of documents is so rampant that in October 2010, the U.S. Congress passed, and President Barack Obama signed into law, the “Reducing Over-Classification Act.” The Act created a “Classified Information Advisory Officer” to reduce the scope of classified documents  because, according to the bill: “Over-classification of information causes considerable confusion regarding what information may be shared with whom, and negatively affects the dissemination of information within the Federal Government and with State, local, and tribal entities, and with the private sector.” This act addressed the issue in a superficial way—by hiring a government bureaucrat to propose changes—but at least it acknowledged that every memo and report shouldn’t automatically be withheld from the public.

Keeping the government responsible to the people by maintaining a strong First Amendment is all the more important in an age when politicians were so recently able to protect their positions and policies by silencing capitalists and associations near elections. In a nation with First Amendment protections of the freedom of speech and of the press, this next statist attack was only possible because much of the American populace has lost sight of what the First Amendment really means, and much of the so-called “mainstream media,” which had an exemption from these regulations, was willing to go along with the government censorship.




How Progressives Silenced Capitalists 

While climbing the wide marble steps of the U.S. Supreme Court building on a late summer morning in 2009, David Bossie looked up to the words carved over the face of the building: “Equal Justice Under Law.” He paused a moment. He wanted to remember this scene. A rising sun was lighting the dome of the United States Capitol building. All around him, people in dark business suits were striding up the long, white steps into the Court with all the seriousness of Sunday morning parishioners. He thought the somberness of the scene fitting. He was coming to see if the Supreme Court would wrestle his First Amendment rights back from Congress, or if the nine overseers of the Constitution would rule that “equal justice” no longer includes business owners, leaders of associations, and corporations. He was coming to see if America was still the land of the free.

With the scene imprinted in his mind, he tread up the remaining steps to the court’s 252-foot-wide oval plaza, where he passed between a pair of marble statues holding swords and scales—symbols of justice—as well as The Three Fates, weaving the thread of life. He walked across the plaza to the main steps of the court where a statue to his left, a female figure, is known as the Contemplation of Justice, and on his right, a male figure is deemed the Guardian of Law. Capping the entrance above him was the sculpture representing Liberty Enthroned, guarded by Order and Authority. On the opposite side of the building he knew were the sculptures of Moses, Confucius, and the Athenian statesman Solon along with the phrase “Justice the Guardian of Liberty.”

He walked between the bronze doors on the west front, each of which weighs six and one-half tons, and stepped into the main corridor, following a current of well-dressed people into what is known as the “Great Hall.” At each side were the double rows of monolithic marble columns rising to a coffered ceiling. Busts of all former chief justices are there, set alternately in niches and on pedestals.

From the Great Hall he passed into the Court Chamber, a room that measures eighty-two by ninety-one feet. Its twenty-four columns are Old Convent Quarry Siena marble from Liguria, Italy; its walls and friezes are of Ivory Vein marble from Alicante, Spain; and its floor borders are Italian and African marble.

David Bossie had come to these marbled halls to find out if all this decadence and historical idealism had been reduced to an aesthetic frame around a warped, progressive view of justice. He was there to see if he would get equal justice under law or if the Court would decide “equal justice” could be defined as something progressives call “social justice,” a phrase that can mean anything at all.

Bossie is president of Citizens United, a conservative nonprofit group that primarily makes political documentaries. He was at the Court to witness the second oral hearing for Citizens United v. Federal Election Commission (2010), a legal fight Bossie picked after Congress had taken his freedom of speech away. Bossie had served as chief investigator for the U.S. House  of Representatives Committee on Government Reform and Oversight. During President Bill Clinton’s two terms, he’d led investigations ranging from the Whitewater land deal to foreign fundraising in the 1996 Clinton re-election campaign. Bossie is the author of political books, such as The Many Faces of John Kerry, and has been the head of Citizens United since 2000, where he has overseen the production of more than a dozen conservative documentaries.

Born in 1965, Bossie is a volunteer fireman with short-cropped hair and a direct way of speaking. He is the kind of pundit/activist who makes left-wing ideologues hyperventilate. In fact, no freedom-loving journalist at the New York Times or the Washington Post or at ABC, CBS, or NBC, or at President Barack Obama’s favorite news site, the Huffington Post, seemed to care that the government made it a felony for Bossie to sell a political movie on Hillary Clinton near the 2008 election. It seems the media elite thought Evelyn Beatrice Hall’s famous declaration—“I disapprove of what you say, but I will defend to the death your right to say it”4—is only suitable for idealistic journalism school students. The press got an exemption from the Bipartisan Campaign Reform Act of 2002, also known as “McCain-Feingold”; as a result, many journalists didn’t seem to care that people like Bossie, or as the owner of the corner grocery and the CEO’s of Fortune 500s, had gotten muzzled.

As of November 6, 2002, McCain-Feingold prevented leaders of industry, associations, and small businesses from using their First Amendment rights within thirty days of a primary and sixty days of a general election to run political ads that name a federal candidate. As primaries stretch across any political year, this meant national political ads paid for by corporations and associations were illegal during the entire election cycle.

When McCain-Feingold was passed, all the aforementioned media outlets largely took the government’s side. During the Senate debate on McCain-Feingold, Senator McConnell challenged Senator John McCain (R-AZ) on the U.S. Senate floor.

McCain had repeatedly alleged that the bill’s restrictions on political speech must be put in place to reduce “corruption.” So McConnell said, I am interested in engaging in some discussion here about what specifically—which specific senators he believes have been engaged in corruption. I know [McCain] said from time to time the process is corrupt. But I think it is important to note, for there to be corruption, someone must be corrupt. Someone must be corrupt for there to be corruption. So I ask my friend from Arizona what he has in mind here in suggesting corruption is permeating our body and listing these [spending] projects for the benefit of several states as examples.





McCain gave a long, rambling response with no specifics.

So McConnell continued: “I ask the senator from Arizona, how can it be corruption if no one is corrupt? That is like saying the gang is corrupt but none of the gangsters are. If there is corruption someone must be corrupt.…I repeat my question to the senator from Arizona: Who is corrupt?”

McCain, whose temper was then etching his voice, replied, “First of all, I have already responded to the senator that I will not get into peoples’ names.”5

Individuals can defend themselves, but groups have less protection, especially when allegations fit a believable narrative. Though sold as “fairness,” this case amounted to something as basic as a power struggle between government and industry. Progressives like McCain and President Barack Obama hadn’t always claimed that the words “corporation” and “corruption” were synonyms; after all, in 1991 Justice Thurgood Marshall, a hero to the Left, argued in a dissenting opinion to Renne v. Geary that the gratitude a candidate feels toward his supporters “is not a corruption of the democratic political process; it is the democratic political process.” Stopping groups of people, whether in associations or corporations, from publicly supporting or attacking a candidate is an attack on democracy itself, as the people’s right to petition the government, whether individually or in groups, is explicitly what the First Amendment protects. As Alexander Hamilton wrote in Federalist 35 published in 1788: Is it not natural that a man, who is a candidate for the favor of the People and who is dependent on the suffrages of his fellow-citizens for the continuance of his public honors, should … be willing to allow them their proper degree of influence upon his conduct? This dependence, and the necessity of being bound himself, and his posterity, by the laws to which he gives his assent, are the true, and they are the strong chords of sympathy, between the representative and the constituent.





To this end, Senator McConnell thought the government should be restricted to investigating actual cases of alleged bribery of public officials. Silencing groups and corporations because their money might influence a candidate is clearly unconstitutional; after all, the First Amendment protects the right to “petition the Government for a redress of grievances.”

It is actually quite extraordinary to expect corporations, by law, to have to filter their messages through the media, as newspapers and other media outlets often officially endorse candidates who may very well be anti-business. However, despite this glaring hypocrisy, partly because of the complexity of the issue, and partly because corporations are reluctant to stick their necks out for fear of impacting their bottom lines, Senator McCain prevailed and the law passed. President George W. Bush then signed McCain-Feingold, despite what Bush called “reservations about the constitutionality of the broad ban on issue advertising.”6

Instead of vetoing the infringement on the First Amendment, Bush appeared to expect the Supreme Court to nullify McCain-Feingold for him. Bush seems to have forgotten that the Supreme Court is not the only protector of the Constitution; each branch of government has this responsibility. In the end, Bush’s political calculation backfired; in December 2003, the Court upheld most of the legislation in McConnell v. FEC by a 5–4 majority.

After McConnell v. FEC was decided mostly in favor of silencing corporate political speech, Justice Antonin Scalia scathingly pointed out the liberal justices’ hypocrisy: “Who could have imagined that the same court  which, within the past four years, has sternly disapproved of restrictions upon such inconsequential forms of expression as virtual child pornography, tobacco advertising, dissemination of illegally intercepted communications, and sexually explicit cable programming, would smile with favor upon a law that cuts to the heart of what the First Amendment is meant to protect: the right to criticize the government.”7

After all this brouhaha, Bossie was hoping the Constitution would get a better hearing in 2009, as Chief Justice John Roberts had since replaced Justice Sandra Day O’Connor on the Court. (O’Connor had voted with the liberals to uphold McCain-Feingold’s muzzle on corporate speech in McConnell v. FEC.) Roberts was Bush’s pick, so to be fair, maybe Bush’s political calculation would pay off in the end, as Roberts seemed to understand that the Federal Election Commission (FEC) shouldn’t be instructed to treat political ads near elections as potential felonies.

Bossie found a seat on a crowded pew beneath the Court Chamber’s 44-foot ceiling. Over a mahogany rail in front he could see former Bush solicitor general Ted Olson, the attorney representing Citizens United, and attorney Floyd Abrams representing Senator McConnell. These two would argue that the First Amendment clearly protects the political speech of every American, whether they own a business or not.

On the other side Bossie saw the government attorneys, President Barack Obama’s U.S. Solicitor General, Elena Kagan (who, in August 2010, became a U.S. Supreme Court justice), and Seth Waxman, an attorney representing Senator John McCain.

The nine justices shuffled austerely out in black robes and took seats around a wing-shaped bench. As someone slammed a gavel, Bossie, as the president of Citizens United, knew he wasn’t a lone victim hoping he’d regain the right to advertise and sell political documentaries. He represented every factory owner, CEO, union leader, small-business owner, nonprofit group, and even every artist who was incorporated. He stood for every corporate leader and owner of a mom-and-pop business who wanted to back politicians who promised to fight for business freedom, for the right to make a profit and thereby drive the American  economy. He stood for every corporate leader who wanted to publicly oppose politicians whose policies they thought would harm their businesses and their employees. This is why groups from the National Rifle Association (NRA) to The American Civil Liberties Union (ACLU) to the U.S. Chamber of Commerce had presented amicus briefs to the Supreme Court arguing that these First Amendment restrictions must be found unconstitutional. (Though the left-leaning ACLU later had aboard fight over its opposition to McCain-Feingold and sent the issue to its special committee on campaign finance for further consideration.)

This law was muzzling Americans, not just inanimate corporations. David Bossie couldn’t stomach the idea that American business owners could be popularly reviled as corrupt bourgeoisie. In times past, the American business owner was an iconic figure, someone living the American Dream, someone others wanted to emulate. Names such as William Randolph Hurst, John D. Rockefeller, and Andrew Carnegie were synonymous with success. They were called “captains of industry.” One such captain of industry, J. P. Morgan, actually bailed out the U.S. government in 1895. After the Sherman Silver Purchase Act was largely responsible for spiraling the U.S. government into debt, Morgan and his group (J. P. Morgan & Company) came to the rescue by replenishing the U.S. gold reserve with $62,000,000 in gold. In these bloated times, the federal government has grown too big for a Morgan to bail out, and in government’s desire to grow it now even sees business leaders as threats that must be silenced, not as assets shaping America’s future in a competitive world.

Today, to get its way, the government must silence people such as Steve Sanetti, the CEO of the National Shooting Sports Foundation (NSSF), a trade group representing 5,500 firearms manufacturers, retailers, and more. Members of the NSSF include companies such as Remington Arms Co., the oldest continuously operating firearms manufacturer in North America. But some legislators in the U.S. Congress are embarrassed that companies such as Remington are in business in America, even though Remington supplies police forces with Model 870 shotguns, the  special forces with Model 24 sniper rifles, and millions of American hunters with firearms. Some politicians would like to see America’s firearms manufacturers go bankrupt. They’re after their livelihood. And then they silenced them with McCain-Fiengold. Why?

In 2002, as McCain-Fiengold—backed by Senators John McCain and Russell Feingold (D-WI)—took away people’s free speech, progressive politicians were conspiring to put American firearm manufacturers out of business. President Bill Clinton’s administration had thought it fair play in the late 1990s to sue firearms manufacturers on behalf of thugs who use guns to rob, rape, and kill. If a rifle blows up due to poor design, then the manufacturer should be held liable, just as Chevy should be liable if its Suburban explodes due to a faulty gas line. But if someone drives their Toyota Prius down a crowded sidewalk, then Toyota shouldn’t be held responsible. Similarly, when someone uses a legally obtained Winchester to commit murder, Winchester shouldn’t be held accountable; the murderer should. But the government thought they could use lies and emotional public appeals to hold Remington, Winchester, and so on liable for the actions of criminals. Such was the gist of a series of lawsuits from Democratic mayors and Clinton’s Justice Department, designed to bankrupt firearms manufacturers.

So America had an age-old manufacturing sector being bankrupted by government lawsuits that wasn’t allowed to publicly fight back against the peoples’ elected representatives within sixty days of a federal election. Despite these undemocratic impediments, after years of lobbying by American manufacturers, Congress finally passed the Protection of Lawful Commerce in Arms Act, an act signed into federal law in 2005 that still allows firearms manufacturers to be sued for product liability, but not for criminal misuse of their products. Without the NSSF and the NRA’s millions of members and its dedicated lobbyists, the Protection of Lawful Commerce in Arms Act would never have passed. Such examples illustrate that lobbying by corporations is a self-defense mechanism against government. Corporations have to defend themselves from intrusive regulations, taxes, and sometimes from frontal attacks by government  entities. Lobbying and paying for issue ads aren’t inherently good or bad any more than free speech is inherently good or bad; it’s the First Amendment right to “petition the government” and to speak one’s mind that is good and the loss of it that is bad.

This is why every industry now has to hire lobbyists to make sure unfair taxes and regulations don’t target them—taxes such as the 10 percent sales tax “found” in President Obama’s Health Care and Education Reconciliation Act of 2010 that specifically targets tanning salons. In fact, this is how major corporations have learned that the Washington elite can make or break them. During the financial meltdown of 2008, Washington, behind President George W. Bush’s administration, bailed out Bear Stearns, but then let Lehman Brothers sink in the ensuing panic, before later riding to the rescue of Goldman Sachs by bailing out AIG. Then, in 2009, President Barack Obama used similarly open-ended discretionary power (and money appropriated for another purpose) to give major stakes in the auto industry to labor unions that support him. Industry, more than ever before, has to actively engage Washington politicians.

The ethanol industry is a stark example of how government can affect private industry. The ethanol industry exists almost entirely today because of subsidies from taxpayers. And ethanol is just a small part of the government’s “green economy.” Indeed, the prospect of the Obama administration passing cap-and-trade legislation that would put a price on carbon emissions and then allot credits to certain companies started a gold rush among some large corporations because the carbon allotments could be worth billions of dollars. This is why the American Spectator reported that companies hired some 2,500 lobbyists in 2009 to lobby for cap-and-trade.8 Washington has made itself the Godfather of industry, and all the companies have to come to it for favors and to avoid being penalized. Those favors require lobbying and donations. McCain-Feingold’s silencing of corporate free speech near elections only made lobbying more important, which then made corruption, by McCain’s definition, more likely.

Bossie found himself in this mad conundrum where government has the power not only to pick corporate winners and losers, but also to silence  corporations. Bossie was running a non-profit corporation, Citizens United, that specializes in making political documentaries which it couldn’t advertise to the American public because the films might imperil a politician’s political aspirations. Bossie naturally wanted his freedom back. He also didn’t want to commit a felony in the process; ironically, the government would punish Bossie individually for breaking the law, even though they claimed corporations didn’t have individual rights.

So before the 2004 presidential election, Citizens United sent a letter to the FEC asking if they could market a documentary on Senator John Kerry (D-MA) and a book Bossie had written about Senator Kerry. FEC Chairman Bradley A. Smith responded on September 9, 2004:[O]ur Advisory Opinion finds that Citizens United may not benefit from the press exemption for broadcasting its documentary because of a lack of record producing documentaries, and because it was to pay for the broadcasting of the documentary, rather than be paid by broadcasters for the right to use it. Also, Citizens United may not pay for advertisements for Mr. Bossie’s book because those expenditures would not “appear in a news story, commentary or editorial” and would not be part of a normal media function.9





They even censored ads for Bossie’s book! The public, however, still didn’t grasp that McCain-Feingold was government censorship of capitalists, associations, and other groups. This lack of public awareness largely occurred because the press either didn’t much care or had chosen sides—McCain-Feingold, after all, gave the press an exemption. This is hypocritical, as many newspapers—including the New York Times, the Los Angles Times, and the Washington Post—endorse candidates during every national election cycle. And many of the major media companies are owned by huge corporations. The Los Angles Times is owned by Tribune Company, ABC is owned by Disney, and NBC is owned by General Electric. Yet Congress decided it could deem who could and  who couldn’t publicly support a candidate? And the press largely stayed mute?

Thus in 2008, Bossie, through Citizens United, produced Hillary the Movie, a partisan film that investigated Hillary Clinton’s career and politics. Bossie says he planned to use the government’s censorship of this film to again challenge the First Amendment infringement McCain-Feingold created. Citizens United sued and subsequently lost lower court decisions, but everyone knew those rulings didn’t matter; this was a constitutional question for the Supreme Court to readdress. Finally, on appeal, the Supreme Court said it would take the case.

On March 24, 2009, the Court held its first oral hearing for Citizens United v. FEC. Kagan’s deputy, Malcolm L. Stewart, represented the government and argued it was constitutional for McCain-Feingold to prohibit corporations and unions from spending funds to elect or to defeat political candidates; however, when asked how much censorship power the Obama administration thought was constitutionally permissible, Stewart stumbled. When Chief Justice John Roberts asked Stewart what would happen if a corporation published a 500-page political book that ended with a single sentence endorsing a particular candidate, Stewart answered that such an endorsement would constitute “express advocacy” and therefore a corporation could only fund the publication of the book through a political-action committee. “And if they didn’t, you could ban it?” asked the chief justice. “If they didn’t, we could prohibit publication of the book,” Stewart replied.

That alarming testimony is thought to be what prompted justices to call for an unusual second oral hearing for the case. This is what Bossie had come for on September 9, 2009. Citizens United’s attorney, Ted Olson, spoke first. He didn’t say anything surprising, though Justice Ruth Bader Ginsburg voiced the progressive opinion that corporations shouldn’t have the same rights as individuals, as if someone who starts a successful business loses his or her First Amendment rights because other people pay for their products or services. What people were waiting for was how the government would parse its book-banning power.

When the government’s turn came, U.S. Solicitor General Elena Kagan, instead of her deputy, stood at the podium before the Court. Justice Ginsburg asked Kagan whether it was still the government’s position that it was constitutional for McCain-Feingold to ban TV, radio, and newspaper ads, and even political books.

“The government’s answer has changed,” Kagan replied, causing the people in the benches to break the rule mandating they be silent, by laughing.

Of course it had, but how?

Kagan conceded that although the statute in question did cover “fulllength books,” it would be subject to “quite good” challenges if it were ever used to ban a book. Moreover, she pointed out that the FEC had never enforced the law with respect to books.

Chief Justice Roberts didn’t like her contrived answer. He said, “We don’t put our First Amendment rights in the hands of FEC bureaucrats.” Then he asked, “If you say that you are not going to apply it to a book, what about a pamphlet?”

Kagan answered, “I think a pamphlet would be different. A pamphlet is pretty classic electioneering, so there is no attempt to say that 441 b only applies to video and not to print.”

On hearing this exchange, Bossie sighed with relief. He felt that even the liberals on the bench couldn’t condone censorship of a pamphlet; after all, Thomas Paine’s Common Sense, which in 1776 articulated why Americans had to try to end English rule, has long been considered a pamphlet.

During a subsequent series of questions, Kagan attempted to reassure the justices that a book containing hundreds of pages would not be banned even if it endorsed a candidate; she seemed to think they should just forget what her deputy had said a few months earlier. However, Kagan did imply that if the book engaged in “express advocacy,” then it could be banned; as a result, if her contrived view of the law were put into effect, the FEC would have been required to define the differences between books and pamphlets. Is it a book if it has more than 100 pages? How about 150? Is a paperback a book, or is it really a pamphlet? FEC bureaucrats  would also have had to decide what constitutes “express advocacy.” Does a political candidate have to be named? Would a politician’s catch phrases, such as “spread the wealth around,” count? Such decisions would require FEC staffers either to become book reviewers or a de facto censorship committee.

When the hearing ended, Bossie walked out with his attorney past the statues dedicated to justice, intoxicated with the optimistic view that his freedom of speech would be returned.

Months later, in January 2010, the U.S. Supreme Court ruled 5–4 to un-gag union leaders, CEOs, and small-business owners alike. 5–4? The four liberals on the Court are okay with the FEC banning political pamphlets? Bossie says he still can’t believe the vote was a 5–4 close call.

The majority ruled: “If the First Amendment has any force, it prohibits Congress from fining or jailing citizens, or associations of citizens, for simply engaging in political speech.”

Chief Justice Roberts wrote:The Government urges us in this case to uphold a direct prohibition on political speech. It asks us to embrace a theory of the First Amendment that would allow censorship not only of television and radio broadcasts, but of pamphlets, posters, the Internet, and virtually any other medium that corporations and unions might find useful in expressing their views on matters of public concern. Its theory, if accepted, would empower the Government to prohibit newspapers from running editorials or opinion pieces supporting or opposing candidates for office, so long as the newspapers were owned by corporations—as the major ones are. First Amendment rights could be confined to individuals, subverting the vibrant public discourse that is at the foundation of our democracy. The Court properly rejects that theory.…The First Amendment protects more than just the individual on a soapbox and the lonely pamphleteer.





Justice Scalia’s words were even stronger:The notion which follows from the dissent’s view, that modern newspapers, since they are incorporated, have free-speech rights only at the sufferance of Congress, boggles the mind.… If speech can be prohibited because, in the view of the Government, it leads to “moral decay” or does not serve “public ends,” then there is no limit to the Government’s censorship power.





Days after the ruling, during his 2010 State of the Union speech on January 27, President Barack Obama literally looked down on six of the justices in the United States Capitol Building as he condemned their ruling on national television:With all due deference to separation of powers, last week the Supreme Court reversed a century of law that I believe will open the floodgates for special interests—including foreign corporations—to spend without limit in our elections. I don’t think American elections should be bankrolled by America’s most powerful interests, or worse, by foreign entities. They should be decided by the American people. And I’d urge Democrats and Republicans to pass a bill that helps to correct some of these problems.10





It’s strange that President Obama doesn’t think U.S. business owners qualify as “American people.” And how do you define: “America’s most powerful interests”? A famous person could be a powerful interest, as could a politician. This mixed-up logic prompts an ironic question: Because the Bill of Rights is a list of restrictions on the government, how can we leave who gets and who doesn’t get the freedoms safeguarded from the government to the government?

Justice Samuel Alito didn’t buy President Obama’s spin. During President Obama’s rebuke, television cameras caught Alito mouthing the  words “not true.” Alito’s act of defiance was then played for weeks on news broadcasts.

President Obama, however, still thought he had a safe populist position, so he went on to call the Court’s decision “a major victory for big oil, Wall Street banks, health insurance companies, and the other powerful interests that marshal their power every day in Washington to drown out the voices of everyday Americans.”11 Other progressive politicians and liberals also recoiled at the notion that American businessmen and women could again legally strike back during elections at politicians who vote for anti-business policies.

Representative Alan Grayson (D-FL) hyperbolically called the ruling “the worst Supreme Court decision since the Dred Scott case.”12 (In Dred Scott v. Sandford, the Supreme Court held that slaves were property without rights.) Representative Donna Edwards (D-MD) said she’d like to reverse the decision with a constitutional amendment.13 Representative Leonard Boswell (D-IA) formally introduced legislation to amend the constitution.14 Senator John Kerry (D-MA) also called for a constitutional amendment to silence America’s business community.15

Senator McCain said he was “disappointed by the decision of the Supreme Court and the lifting of the limits on corporate and union contributions,” but he wasn’t particularly surprised by the decision, as he said, “It was clear that Justice Roberts, Alito and Scalia, by their very skeptical and even sarcastic comments, were very much opposed to BCRA.”16

The New York Times opined in an editorial: “The Supreme Court has handed lobbyists a new weapon. A lobbyist can now tell any elected official: if you vote wrong, my company, labor union, or interest group will spend unlimited sums explicitly advertising against your re-election.”17

This causes an educated, freedom-loving electorate to holler, “Good, that’s called the democratic process.”

The Los Angeles Times explained why so many Democrats were angry that the business community might get a chance to defend themselves in the court of public opinion: “Many analysts predict the ruling will benefit Republicans in next fall’s [2010] midterm elections.”18

Maybe so, thought Democrats. So to again curb the free speech of those paying the highest percentage of taxes, in April 2010 Senator Charles E. Schumer (D-NY), former Chairman of the Democratic Senatorial Campaign Committee, and Representative Chris Van Hollen (D-MD), Chairman of the Democratic Congressional Campaign Committee, introduced legislation in the Senate and House, respectively, designed to muzzle the business community. Subsequently, on June 24, 2010, H.R.5175 (The Disclose Act) passed by 219–206 in the U.S. House of Representatives–217 of the “yes” votes were from Democrats.

When the Disclose Act passed the House, Senator Schumer boasted that the legislation “will make [corporations] think twice” before attempting to influence election outcomes, and that this “deterrent effect should not be underestimated.”19

R. Bruce Josten, executive vice president for government affairs at the U.S. Chamber of Commerce, didn’t underestimate the Disclose Act’s deterrent effect. He noted that the Disclose Act would exempt money transfers between affiliated entities–including individuals rather than organizations–up to $50,000. This tweak in the law would exempt unions, which are dues based, not corporations. Josten, who long referred to the Bipartisan Campaign Reform Act of 2002 as the “Democratic Incumbent Protection Act,” knew he had a fight on his hands if the American business community was going to retain the freedom to speak freely during elections.

Josten put out a statement saying, “Just when you think the special interest backroom deals can’t get any worse, House leadership inserts a carve-out designed to even further butter the breads of labor unions and squelch free speech. Unions would be able to shift unlimited amounts of money around through various affiliated entities, completely absolved of any disclosure requirements. This is a brazen case of rewarding political allies at the expense of everyone else, and is corrupt politics at its worst.…”

Strong words, but the U.S. Chamber of Commerce isn’t the powerhouse it might be on this issue. The Chamber is located across Lafayette Park from the White House. It represents more than 3 million businesses,  as well as state and local chambers and industry associations. Some 96 percent of its members are small businesses with 100 employees or fewer. The Chamber had submitted an amicus brief for Citizens United v. FEC calling for an end to the restrictions on its members’ free speech. The Chamber’s gaudy lobby and large office building on the Hill insinuate power, yet Josten says the Chamber wasn’t willing to legally challenge McCain-Feingold. Nor were its members. It took a small, independent nonprofit, Citizens United, to pose the constitutional question to the courts.

Why was the business community so unwilling to slug it out for its free speech?

The complexity of the laws was the first reason. In an attempt to educate the Chamber’s members on what McCain-Feingold outlawed, Josten invited representatives from Chamber member businesses to a conference. He booked the Chamber’s largest room, thinking he’d have droves of business leaders in who wanted to learn how to navigate the nearly unintelligible campaign-finance law. But only eighteen people showed up. Josten led them to a smaller room. He then found that even the people who did show up were clearly confused by the law’s exemptions and clauses. Josten realized the whole topic was too convoluted and complex for people busy watching their bottom lines and stock prices to deal with. Actually, calling it a complex issue is a gross understatement; after all, even the U.S. Supreme Court’s first dalliance with McCain-Feingold in McConnell v. FEC resulted in a 273-page, horribly intricate decision.

To deal with the law and the McConnell decision, Josten says, “Either businesses had to hire attorneys to interpret and comply with these dense new regulations, or they just had to stay out of politics. Most pulled out of the process for fear of making a mistake and thereby committing a felony, even though they knew doing so was at their own peril.”20

Another reason the business community was reluctant to challenge the loss of their free speech was that politicians had successfully defined them as “special interests.” This is why even after the Court struck down McCain-Feingold, American businesses still hadn’t won in the court of  public opinion. Many Americans buy the narrative that lobbyists—the people corporations and groups hire to represent them on complex issues—are by definition corrupt special interests. The truth, however, is more interesting than the demagoguery: the number of lobbyists is actually proportional to the size of the federal government. The bigger and more intrusive the government gets, the more unions, associations, and corporations have to hire lobbyists to defend their interests. Lobbying is a necessary self-defense measure against a government that passes favors to its friends and tosses targeted taxes onto the backs of the not-so-well-connected.

Nevertheless, the American public doesn’t see lobbyists as a necessary defense against burdensome government; in fact, lobbyists are held in such low esteem that, prior to the 1980s, lawmakers rarely walked out of elected positions and into lobbying firms. The profession was once upon a less onerous time considered to be degrading for former congressmen; however, as corporations desperately sought lobbyists with enough influence to defend them from the ever-growing federal government, congressmen started being offered enough money to make sweet-talking former colleagues worth the loss of face. In fact, Public Citizen, a group that lobbies on behalf of “the people,” published a report entitled “The Journey from Congress to K Street” which analyzed hundreds of lobbyist registration documents filed in compliance with the Lobbying Disclose Act and the Foreign Agents Registration Act, and found that between 1998 and 2005, 43 percent of the 198 members of Congress who’d left government registered to lobby their former peers.

The public’s perception of lobbyists is why Democrats didn’t see any political price to pay for pushing the Disclose Act. Senator Schumer said the Disclose Act would:21 1. Enhance Disclaimers: Make CEOs and other leaders take responsibility for their ads.
2. Enhance Disclosures: It is time to follow the money.
3. Prevent Foreign Influence: Foreign countries and entities should not be determining the outcome of our elections.
4. Shareholder/Member Disclosure: We should allow shareholders and members to know where money goes.
5. Prevent Government Contractors from Spending: Taxpayer money should not be spent on political ads.
6. Provide the Lowest Unit Rate for Candidates and Parties: Special interests should not drown out the voices of the people.
7. Tighten Coordination Rules: Corporations should not be able to “sponsor” a candidate.


Take a look again at number six: the Disclose Act would not only criminalize corporate free speech while giving unions exemptions, it would also “provide the lowest unit rate for candidates and parties.” Democrats didn’t just want to shut up the business owners who, incidentally, pay the largest share of taxes; they wanted to make sure they got the cheapest rate for their free speech from media corporations. As for number seven’s ban on corporate endorsements, would this include the newspapers that are corporations? Many of the other requirements, such as getting shareholders to approve all political expenditures, would slow corporations down so much they couldn’t react to a changing political climate. These requirements would also result in battles within corporations—if, that is, any publicly owned corporation would be insane enough to attempt to run this gauntlet.

As a result of these limitations on free speech, Republicans in the Senate stayed unanimously opposed to the Disclose Act. The Senate then voted 57–41. Though they had a majority, this vote didn’t give the Democrats the three-fifths majority they needed to end debate on the Disclose Act. The bill, which would have been enacted thirty days after its passage, would have been in time to silence critics during the 2010 Midterm Elections.

Anyone wondering how disclosure muzzles corporate speech needs to look no further than what happened in August 2010 when MN Forward,  a Republican-leaning political group, reported accepting $150,000 from the retail outlet Target. Democrats and gay advocacy groups pounced on Target by threatening to boycott its stores. MoveOn.org even launched a TV ad urging shoppers to boycott the chain. MN Forward was supporting Tom Emmer, the Republican candidate for Minnesota governor, who was an outspoken opponent of same-sex marriage, just like 80 percent of Americans and, officially, President Barack Obama. The attack on Target was especially fraudulent because Target has sponsored gay pride events and offers benefits to domestic partners; in fact, Target received a 100% score on Human Rights Campaign’s 2010 Corporate Equality Index, a scoring system that rates companies on their policies regarding gay rights.

MoveOn.org, along with the gay rights advocacy group Human Rights Campaign, didn’t care. They were after political points. So they told Target it must contribute $150,000 to pro-gay-rights candidates before they’d leave the company alone. When Target didn’t comply—stating they were supporting the Republican’s pro-business positions, not necessarily his disdain for same-sex marriage—MoveOn.org pushed its boycott campaign. In an editorial, even the liberal Los Angeles Times condemned this move: “For MoveOn.org, the fight is at least as much about corporate money as it is about gay rights.…[B]y pointing out Target’s involvement in Emmer’s campaign and obtaining an apology, MoveOn and Human Rights Campaign had already won; their calls for a boycott and attempt to strong-arm money from the company are deeply counterproductive.”22

To avoid such shakedowns, Josten maintains that corporations should be able to contribute money to the DNC or the RNC or to the U.S. Chamber of Commerce’s general political-action fund and so on without having to endorse a specific policy position, as they now can; after all, simply giving money to a candidate or a political party shouldn’t have to be construed as express advocacy for a specific policy position. But that is what the Disclose Act was about—silencing corporate speech by forcing companies to assume ideological positions that would likely harm their bottom lines by chasing away consumers who disagreed.

This rancorous, complex, and hyperbolic battle over corporate free speech is unfortunately in keeping with American history. Just after the start of this nation, Federalists quelled criticism of their government with the Alien and Sedition Acts of 1798. President John Adams signed the acts into law. The Anti-Federalist press was the chief target of the Alien and Sedition Acts. Federalists viewed the Anti-Federalists as opponents of “genuine liberty”23 for their criticism of the Adams administration. Thus, for example, Matthew Lyon, a Vermont congressman and the editor of the newspaper The Scourge of Aristocracy, was fined $1,000 and sentenced to four months in prison for criticizing the government. And famously, when President John Adams stopped in Newark, New Jersey, en route from Philadelphia to Quincy, Massachusetts, he was greeted by a crowd and by a committee that saluted him by firing a cannon. After the cannon went off, a bystander hollered, “There goes the President and they are firing at his ass.” Then another bystander, Luther Baldwin, loudly replied that he did not care “if they fired through his ass.” Baldwin was indicted and convicted in federal court for speaking “sedicious words tending to defame the President and Government of the United States.”24

The Alien and Sedition Acts subsequently became a major political issue in the elections of 1798 and 1800. Although the Federalists hoped the Alien and Sedition Acts would muffle the opposition during the election, many people still spoke and published criticisms of the Federalists and made the Alien and Sedition Acts into a principal election issue. President Adams then lost his reelection bid to Thomas Jefferson, and the Alien and Sedition Acts were allowed to expire.

Nearly 120 years later, progressive president Woodrow Wilson signed The Espionage Act of 1917 into law. A year later, The Sedition Act of 1918 was added as amendments to The Sedition Act, making it a crime to utter, print, write, or publish any disloyal, profane, scurrilous, or abusive language about the United States. In James Mock’s 1941 book, Censorship 1917, he noted that most U.S. newspapers “showed no antipathy toward the act” and, as with McCain-Feingold’s restrictions on free speech, Mock  found that “far from opposing the measure, the leading papers seemed actually to lead the movement in behalf of its speedy enactment.” Hundreds of people were jailed during World War I for speaking out against the war, controversial publications were stopped in the mail, and mail to people suspected of sedition by the postmaster general was sent back, stamped “Mail to this address undeliverable under Espionage Act.”

In Abrams v. United States (1919) the Supreme Court voted 7–2 to uphold the convictions of three people who had been imprisoned under the Espionage Act. Justices Oliver Wendell Holmes and Louis Brandeis dissented and said that the more protective “clear and present danger” standard ought to be used to overturn the conviction. Decades later the precedent was overturned in Brandenburg v. Ohio (1968), where the Court adopted the “incitement to imminent lawless action” standard, a test even more speech protective than the “clear and present danger” standard. Holmes thought a 20-year sentence against the defendants for printing a few leaflets was an unconstitutional punishment for advocating their beliefs. He wrote: “When men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundation of their own conduct that the ultimate good desired is better reached by free trade in ideas.”

Ultimately, both attempts to muzzle political dissent backfired. For the same to happen today, this issue needs to be clearly understood for what it is by the American public. Arguments for freedom and justice, such as this summation from Justice Scalia from Citizens Untied v. FEC, must be heard:Dissent says that when the Framers “constitutionalized the right to free speech in the First Amendment, it was the free speech of individual Americans that they had in mind.” That is no doubt true. All the provisions of the Bill of Rights set forth the rights of individual men and women—not, for example, of trees or polar bears. But the individual person’s right to speak includes the right to speak in association with other individual  persons. Surely the dissent does not believe that speech by the Republican Party or the Democratic Party can be censored because it is not the speech of “an individual American.”








Here Come the Thought Police 

Attacks on the First Amendment by progressives don’t stop with capitalists; they also include people the attackers just plain think should shut up. For example, Florida urologist Dr. Jack Cassell put up a sign on his office door declaring, “If you voted for Obama, seek urological care elsewhere. Changes to your health begin right now, not in four years.” Dr. Cassell’s congressman, the ever-quotable Representative Alan Grayson, (D-FL), accused Dr. Cassell of racism. “Well, in fact,” said Grayson, “where [Cassell] lives, in Mount Dora, which is in my district, many, many of the Democrats who live in Mount Dora happen to be African-Americans. So, by saying that he will not treat somebody who supported Obama, he’s saying that he’s not going to treat a large number of African-Americans in this country.”25 Somehow Grayson made this into a racial issue. Perhaps that is just part of the reason why Grayson lost his reelection bid in 2010.

Though Dr. Cassell told everyone who would listen that the purpose of the sign was to point out that Obamacare would harm patients and that he wasn’t literally turning down patients, Representative Grayson publicly toyed with the idea of passing legislation to silence Dr. Cassell. Since that move wasn’t politically feasible, Grayson called Dr. Cassell a racist, in an attempt to silence Dr. Cassell with false accusations and thereby stop public dissent of a controversial Democratic bill.

For the same reason, many on the Left, including the Speaker of the U.S. House of Representatives Nancy Pelosi and the U.S. Senate Majority Leader Harry Reid, insinuated that anyone who criticizes President Barack Obama must be a white-hooded racist, especially those who go to Tea Party rallies.

They believe you’re allowed free speech, just not speech they don’t approve of. For example, in October 2009 President Obama signed a  defense authorization bill that included a “hate crimes” provision. Democrats slipped the hate crimes language into a defense-spending bill after a stand-alone bill written to make homosexuals a specially protected class had failed to pass Congress year after year. “After more than a decade of opposition and delay, we’ve passed inclusive hate crimes legislation to help protect our citizens from violence based on what they look like, who they love, how they pray, or who they are,” Obama boasted.26

The hate crimes provision allows the U.S. Justice Department to seek harsher penalties against someone who allegedly attacked another because the person is gay, a woman, or has a disability. People whom the government views as targets of hatred were added to the already-covered race and religion categories. The problem with levying more severe penalties based on motive is that it constitutes punishing “thought crimes.” Judges, attorneys, and juries will now have to try to get into peoples’ minds to decide if they acted out of hate.

Prosecuting people for what they think violates the American principle of equal justice under the law; after all, every violent crime is a hate crime, and every victim has equal rights—some people aren’t more special than others. But a party that backs affirmative action (which constitutes giving some people advantages based on their race or gender, while disadvantaging others based on the same criteria) has already turned up its nose at equal justice under the law.

Incredibly, this hate-crimes law actually lays the legal foundation for investigating, prosecuting, and thus jailing anyone who says or even is thought to have racial or sexual beliefs someone else might find offensive. This is Orwellian. In the novel 1984 by George Orwell, a “thoughtcrime” is an illegal type of thought. The novel’s main character, Winston Smith, writes in his diary: “Thoughtcrime does not entail death: thoughtcrime is death.” Orwell’s Thought Police use psychological surveillance to find and eliminate members of society who are capable of the mere idea that could challenge the ruling authority. Orwell’s Thought Police were inspired by the methods used by the Third Reich and by Joseph Stalin’s Communist empire. So now they’re being created in America?

Many constitutions in democratic countries explicitly protect the freedom of thought. For instance, the First Amendment says laws may not be made that interfere with religion “or [prohibit] the free exercise thereof.” Indeed, even the liberal Supreme Court Justice Benjamin Cardozo reasoned in Palko v. Connecticut (1937): “Freedom of thought … is the matrix, the indispensable condition, of nearly every other form of freedom. With rare aberrations a pervasive recognition of this truth can be traced in our history, political and legal.”

Freedom of thought is also a vital part of international human rights law. In the United Nations’ Universal Declaration of Human Rights, freedom of thought is listed under Article 18: “Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.”

As it is impossible to know with certainty what another person is thinking, giving this power to the state grants the government an open-ended, impossible-to-define check on First Amendment rights. Such a power could turn a bureaucrat into a member of the Gestapo. To caution against this form of censorship the Bible, in Ecclesiastes 8:8, says, “There is no man that has power over the spirit, to retain it; neither has he power in the day of death.” And Queen Elizabeth I (1533–1603) actually revoked a thought censorship law because, according to Sir Francis Bacon, she did “not [like] to make windows into men’s souls and secret thoughts.”27

Liberals are not willing to dispense these hate-speech laws fairly. For example, after Marine Lance Corporal Matthew A. Snyder was killed while serving in Iraq, his family arranged for a private funeral at St. John’s Catholic Church in Westminster, Maryland. When the family arrived at the church they found Fred Phelps there with his Kansas-based cult, consisting mostly of members of a single family, holding placards saying things such as: “God Loves Dead Soldiers,” “Semper Fi Fags,” and “Thank God for IEDs.”

Albert Snyder, the father of the fallen soldier, only wanted to bury his son in peace. Meanwhile, Phelps, who has called America a “sodomite nation of flag-worshipping idolaters,” was there to say he was glad Snyder’s son was dead.

Phelps is a disbarred lawyer who has run for public office in Kansas five times, as a Democrat. Phelps and his cult members travel around the country and hold signs outside military funerals because they believe the reason American soldiers die in wars is that God abhors America’s tolerance of homosexuality—one of the Left’s especially “protected” classes of people.

Snyder was so incensed he sued Phelps’ cult group for emotional distress and won a $5 million judgment from a jury. But on appeal, the Fourth Circuit Court of Appeals reversed the ruling, finding in favor of protecting the protesters’ First Amendment rights to free speech. Snyder next appealed his case to the Supreme Court, which heard the case (Snyder v. Phelps) on November 2, 2010. The court had to decide whether the tort of “intentional infliction of emotional distress” (IIED) can justly exist in a country with a First Amendment. The tort of IIED bars speech or conduct that is specifically intended to inflict emotional distress, such as “hate speech.” The Second Restatement of Torts (1965) defines IIED as conduct “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”

If you’re going to have a First Amendment infringement, such as hate-speech laws, then you have to at least apply the laws equally. Most liberals refused to get behind this father’s right to bury his son in peace. Many conservatives, meanwhile, find the very idea that the government can decide who is “atrocious and utterly intolerable” to run counter to the First Amendment’s restriction on government censorship. Of course, most IIED claims—typically based on name-calling and other petty affronts—are tossed out of court. But if a cult holding signs saying “God Loves Dead Soldiers” at a bereaved family’s funeral, a place where the family has no  choice but to be, isn’t practicing hate speech, then the laws should be ruled unconstitutional, as they can’t be applied equally.

On March 2, 2011, the Supreme Court voted 8–1 that Phelps’ cult group has the First Amendment right to heckle bereaved families as they bury their fallen heroes. The majority opinion, written by Chief Justice John Roberts, ruled that:Speech is powerful. It can stir people to action, move them to tears of both joy and sorrow, and—as it did here—inflict great pain. On the facts before us, we cannot react to that pain by punishing the speaker. As a Nation we have chosen a different course—to protect even hurtful speech on public issues to ensure that we do not stifle public debate.





This was a narrow decision in which Justice Roberts wrote: “[O]ur opinion here is limited by the particular facts before us.” Justice Roberts made a point of leaving states with the authority to restrict when and where activists can protest in order to preserve the rights of people who want to do law-abiding things like go to funerals without being verbally assaulted.

Justice Samuel Alito was the lone dissenter in this case. He wrote, “Our profound national commitment to free and open debate is not a license for the vicious verbal assault that occurred in this case.” He thought that Snyder just wanted “to bury his son in peace. But respondents, members of the Westboro Baptist Church, deprived him of that elementary right.” Justice Alito noted that Phelps’ activists issued a press release in an effort to turn the funeral into “a tumultuous media event” and then “launched a malevolent verbal attack on Matthew and his family at a time of acute emotional vulnerability.”

As a First Amendment protection from government censorship, Snyder v. Phelps is a narrow ruling that allows states to legislate protections for private and bereaved individuals. It didn’t give the nanny state a new power to decide who gets to speak. If the Supreme Court now begins to  treat all protesters with this same hands-off standard, then perhaps hate-speech laws designed to favor some groups over others will also be struck down as other cases come before the Court. Indeed, if a case against antiabortion protesters makes it once again to the Supreme Court, it will be interesting to see if the liberal justices on the bench will consistently side with First Amendment protections from government censorship, as they did in this case, or if they’ll rule that certain “protected groups” (as the Left likes to call them) should get special rights to privacy—rights Albert Snyder and his family didn’t get.




Politically Correct Speech Only 

Today’s Thought Police may be just getting their regulations in order, but recently the Left twisted an existing law in an attempt to make felons out of people who broadcast speech they don’t like. In 2004 Robert Stevens, a resident of Virginia, found himself in an area of speech progressives would like to squelch.

Stevens thought he was living in a free country. He thought he had the right to free speech. He knew that in practice, the right to freedom of speech is not absolute, that it is subject to limitations, such as not inciting a riot. But he didn’t think producing videos on pit bulls in which he broke no laws could itself constitute a felony. But then Stevens found himself in court embroiled in a case ultimately headed to the Supreme Court, a First Amendment case that could make it a felony to air a documentary on dog training or hunting or anything a government bureaucrat might deem objectionable.

Baffled? So was Stevens. He’d published a book titled Dogs of Velvet and Steel: Pit Bulls, as well as DVDs on pit bulls. He thought he was a law-abiding example of the American dream. But then Stevens was charged under Section 48 of Title 18, United States Code, which stated, “Whoever knowingly creates, sells or possesses a depiction of animal cruelty with the intention of placing that depiction in interstate or foreign commerce for  commercial gain, shall be fined under this title or imprisoned not more than 5 years, or both.”

This federal statute defined “depiction of animal cruelty” as “any photograph, motion-picture film, video recording, electronic image or sound recording of conduct in which a living animal is intentionally maimed, mutilated, tortured, wounded, or killed, if such conduct is illegal under Federal law or the law of the State in which the creation, sale, or possession takes place, regardless of whether the maiming, mutilation, torture, wounding, or killing took place in the State.” Yeah, that’s right, Field & Stream magazine could break this law by simply mailing an issue containing a bear-hunting article to someone in Florida, a state with no bear season.

The statute passed through Congress and was signed into law by President Bill Clinton with virtually no opposition, because Congress never intended to curb First Amendment rights by condemning an entire, law-abiding industry (hunting media), or dog trainers who use shock collars, or someone making a documentary with animal footage shot in another country.

Stevens thought this ideological overreach wouldn’t stand. He was certain he’d beat the silly charge and go home. Meanwhile, the national media ignored the story. Stevens wasn’t a very sympathetic person, not to them. He was writing books and selling videos on pit bulls, a breed with a very poor reputation. Many in the national media thought bureaucrats should go after politically incorrect people like Stevens.

Stevens hired an attorney and appeared in a federal court in Pittsburgh in 2004. He was the first person to be prosecuted under the decade-old statute. Stevens’ documentary on pit bulls covers the breed’s history, their misuse as fighting dogs, and details their practical uses for home-protection and for legal hunting methods. He included pit bull fight footage (recorded in Japan) as an example of how this breed has been misused.

Then, in January 2005, a jury that had been instructed it had no choice but to apply the law as the government saw it convicted Stevens of a felony  and sentenced him to thirty-seven months in prison for making and selling the films. They did this even though there was never any allegation that Stevens engaged in dog fighting or any act of animal cruelty. They took away his right to vote and to own a gun and sentenced him to prison.

Stevens’ attorney, Patricia Millett, commented, “The notion that Congress can suddenly strip a broad swath of never-before-regulated speech of First Amendment protection and send its creators to federal prison, based on nothing more than an ad hoc balancing of the ‘expressive value’ of the speech against its ‘societal costs’ is entirely alien to constitutional jurisprudence and a dangerous threat to liberty.”28

Naturally, Stevens appealed. The Third Circuit Court of Appeals overturned the conviction as unconstitutional based on the First Amendment; however, before Stevens could sing “God Bless America,” the government appealed to the Supreme Court, which scheduled the case for September 2009. Stevens and his attorney didn’t know what the high court would do.

In the oral hearing for U.S. v. Stevens (2009), the government argued it had a “compelling interest” to prevent people from profiting from animal cruelty. The federal prosecutors said they were just after people who sell things like “crush” videos, in which women, with their faces unseen, are shown stomping rabbits or puppies to death with spiked-heel shoes. By using such horrific examples, the government attorneys tried to make the case about animal cruelty, even though Stevens was never charged with a single act of animal cruelty. Stevens didn’t crush puppies; he showed dogfight footage someone else had recorded in Japan, where it is legal.

To understand why the government was reaching, you need look no further than the statute’s exemption: “Subsection (a) does not apply to any depiction that has serious religious, political, scientific, educational, journalistic, historical or artistic value.” So, if the conviction were reinstated, the federal government would have had the legally vague authority to determine “value.” They could later have used this moral mandate to jail people they don’t approve of, such as hunters and trappers and some moron who makes a home video of a dog on a trampoline. This is why  U.S. v. Stevens was about the First Amendment, not animal cruelty; after all, animal cruelty is already illegal in all fifty states.

After the oral hearings at the Supreme Court and the months of waiting for a decision, the Court struck down the federal animal-cruelty statute with an 8–1 ruling, thereby clearing Stevens’ record.

Chief Justice John Roberts wrote for the majority:The Government … proposes that a claim of categorical exclusion should be considered under a simple balancing test: “Whether a given category of speech enjoys First Amendment protection depends upon a categorical balancing of the value of the speech against its societal costs.…” As a free-floating test for First Amendment coverage, that sentence is startling and dangerous. The First Amendment’s guarantee of free speech does not extend only to categories of speech that survive an ad hoc balancing of relative social costs and benefits. The First Amendment itself reflects a judgment by the American people that the benefits of its restrictions on the Government outweigh the costs. Our Constitution forecloses any attempt to revise that judgment simply on the basis that some speech is not worth it.





Instead of allowing an attorney in the U.S. Department of Justice to determine if you can be prosecuted for selling a hunting video, in which you broke no laws, the high court found that the First Amendment protects the right to share activities—and, thankfully, even most of the liberals on the Court couldn’t go along with this attack on the First Amendment.

The Supreme Court even ruled that if the statute were allowed to stand:The only thing standing between defendants who sell such depictions and five years in federal prison—other than the mercy of a prosecutor—is the statute’s exceptions clause.  Subsection (b) exempts from prohibition “any depiction that has serious religious, political, scientific, educational, journalistic, historical, or artistic value.” The Government argues that this clause substantially narrows the statute’s reach: News reports about animal cruelty have “journalistic” value; pictures of bullfights in Spain have “historical” value; and instructional hunting videos have “educational value.”





Allowing the government to determine the “value” of your free speech would allow censorship of anything the government didn’t deem to be politically correct.

Justice Samuel Alito was the only justice who didn’t concur. But his dissenting opinion only disagreed with the scope of the decision. He didn’t want to throw out the entire statute. He instead argued for judicial restraint by simply narrowing the scope of the statute to what the U.S. Congress had originally determined it to read, not to what some progressive U.S. attorneys decided it could mean.

Allowing the government to censor speech based on “value” would have opened the door to restrictions of all kinds. It would have muzzled public dialogue on important topics. John Stuart Mill, in his book On Liberty (1859), outlined this potential dilemma by saying:First, if any opinion is compelled to silence, that opinion may, for all we can certainly know, be true. To deny this is to assume our own infallibility.

Secondly, though the silenced opinion is an error, it may, and very well commonly does, contain a portion of the truth; and since the general or prevailing opinion on any object is rarely or never the whole truth, it is only by the collision of adverse opinions that the remainder of the truth has any chance of being supplied.

Thirdly, even if the received opinion is not only true, but the whole truth; unless it is suffered to be, and actually is,  vigorously and earnestly contested, it will, by most of those who receive it, be held in the manner of prejudice, with little comprehension or feeling of its rational grounds.





Some statists don’t think everyone should be able to speak freely. They would like to silence corporate speech and to jail Stevens for selling a video in which he broke no laws simply because they don’t like his “values.” As Mill explained, this government-led, politically correct censorship would result in a dumbing-down of the human mind.




Next, Liberal Regulators Move to Censor the Internet 

On April 6, 2010, the U.S. Court of Appeals for the District of Columbia ruled that the Federal Communications Commission (FCC) doesn’t have the power to regulate any Internet provider’s network. Comcast had filed suit after the FCC tried to stop it from controlling traffic over its network to a popular file-sharing site. The court ruled that the FCC didn’t have “express statutory authority” from the U.S. Congress to regulate the Internet. At the time, most thought this would stop the FCC cold. However, this court ruling didn’t squelch the FCC’s attempt to regulate, and thereby censor, the Internet with “net neutrality” regulations.

How the FCC ignored this federal court ruling and Congress isn’t simply another example of bureaucratic overreach; it is, rather, an audacious and illegal power grab in a larger ongoing war to decide if the American people, or government bureaucrats, are in charge of Internet content and pricing.

On December 20, 2010, the FCC’s five-member board approved net neutrality rules. The vote was 3–2, with the two Republican members voting “no.” Julius Genachowski, the Obama administration’s chairman of the FCC’s five-member board, staged this partisan vote a few days before Christmas after a stealthy campaign that would have impressed Sun Tzu. They did it even though the public wasn’t behind their takeover.  For example, just weeks after the vote, Rasmussen found that only 21 percent of likely voters want the FCC to regulate the Internet as it does radio and television.29

Nevertheless, as liberal dominance of the media has waned under the shadow of FOX News, conservative talk radio, and websites such as the Drudge Report, some in the Democratic Party have been looking for creative ways to maintain, or regain, the “mainstream media’s” liberal clout. Net neutrality is one way to attain their goal of dominating the media. Genachowski is a former law school pal of President Barack Obama. This gave him all the access he needed to the president. The White House’s official visitor logs show Genachowski had at least eleven meetings with the president or his staff leading up to this 3–2 vote. President Obama had also publicly backed the FCC’s move to regulate the Internet. So, with the president’s support, Genachowski had the air support to take new ground.

Genachowski explained that all he wants to do is use net neutrality to make sure Internet service providers (ISPs) can’t prevent consumers from accessing Internet content, applications, and services. He also says he doesn’t want broadband providers to “discriminate” against particular Internet content or applications by giving more bandwidth (speed) to companies that pay for the privilege. Chairman Genachowski wants to take capitalism out of the marketplace by, for example, preventing Comcast from charging Netflix for all the bandwidth its customers are using on Comcast’s networks. Genachowski sees this as a chance to make the government the central player. Instead of standing aside and letting the companies battle for customers, Genachowski wants them to pay for Beltway influence.

Genachowski’s goals at first don’t sound like First Amendment infringements, so why have conservative writers and commentators purported that net neutrality would lead to censorship? Why did Rush Limbaugh say, “[N]et neutrality is the Fairness Doctrine of the Internet”?30

Common sense. Content-based regulation of television and radio have been upheld by the Supreme Court because there is a limited number of frequencies for non-cable television and radio stations, therefore the  government is permitted to regulate radio and TV with licenses. In this way, the Supreme Court determined the FCC could restrain radio and TV broadcasters, though only on a content-neutral basis. The problem of scarcity, however, does not allow the FCC to infringe on the First Amendment, but some savvy, statist lawyers at the FCC have long seen this as a chance to define what “content-neutral” entails. The Fairness Doctrine, which President Ronald Reagan’s FCC terminated, was an offshoot of this line of thinking. It allowed the government to decide what was content neutral. This allowed the FCC to fine radio and TV stations, or even to revoke their licenses, if it didn’t think broadcasts were fair and balanced, or if the station aired profanity, hate speech, or other offenses; as a result, many radio stations simply stayed out of politics.

Net neutrality would give the FCC oversight of every Internet service provider in the country. Government could expand because each Internet service provider would need clarification when applying new net neutrality regulations. Innovation would decrease in such a new regulatory regime, as some of the Internet service providers’ funds will have to go towards hiring people to deal with the FCC, as well as complying with regulations and lobbying for better regulations. Since the late 1990s, private companies have spent hundreds of billions of dollars developing America’s Internet. This money could dry up if the companies can’t make profits from their investments.

A dampening of entrepreneurship might not be what President Obama and FCC Chairman Genachowski are after—it is more likely just a side-effect of their ambition. Establishing that the FCC has the authority to regulate the Internet is what they’re after, as it gives the FCC a Trojan horse—a gift they’ve framed as a safeguard to Internet freedom, but one that is full of bureaucrats ready to slip out and take over the Internet. In other words, these simple regulations which will supposedly keep the Internet open and fair can next be grown into a governing authority over Internet content, as once happened in radio.

To ensure “fairness,” the FCC would have to create and enforce guidelines that would affect search results and Internet access. This would  inevitably affect speech; after all, if a search engine has to load liberal views as quickly as it does conservative ones, and vice versa, then the views from the most popular or most topical, or the websites of advertisers would have to be moved down the list to ensure “fairness.” This censors a search engine’s owners’ right to free speech, as it controls what they say and how they present the information. (The White House is certainly aware how important search results are; for example, in December 2010, Politico reported that the Obama administration had paid Google, with tax dollars, to load www.healthcare.gov when someone searches for the term “Obamacare.”) 31

Now, if the First Amendment protects anything, it prevents the government from silencing speech, as the Bill of Rights was written and ratified as restrictions on the government, not the people. The FCC’s regulations by definition would begin to strangle the marketplace for Internet speech; as a result, it’s disingenuous for the FCC to suggest that by regulating speech it’s going to promote the widest dissemination of all forms of speech. Just ask yourself this: has any government agency ever been a neutral enforcer?

Also, the FCC’s use of net neutrality would subject Internet access to Title II of the Telecommunications Act of 1996. Title II outlines how the FCC can grant licenses for the broadcast spectrum; the terms of broadcast licenses; the process of renewing broadcast licenses; restrictions on overthe-air reception devices; and much more. Giving the FCC the power to control Internet service providers with licenses (and the renewal of these licenses pursuant to how much bureaucrats like or dislike them) would put all ISPs under the thumb of the FCC. This would also apply a vague rule preventing “discrimination,” which was designed to manage radio’s limited number of stations on the dial, to Internet access and searches. Put another way, under net neutrality regulations, the FCC could establish rules on “reasonable” network management practices, and the FCC would get to define what is “reasonable.”

Letting the government micro-manage how ISPs run their networks would allow government regulators to fine Yahoo!, for example, if a search  for “net neutrality” turned up more negative than positive opinions. But how would Yahoo! label which opinion is pro and which is con? To do so, they’d have to decide that CNN is Democratic-leaning and FOX News is Republican-leaning and so on for every website, as rating every article would be impossible. Or maybe the government, after lawsuits had been filed, would be happy to do it for them. Okay, then we would have an official government list of friends and foes—depending on which party is in power. This would inevitably lead to censorship. Without much speculation, it’s easy to see how net neutrality results in a Fairness Doctrine for the Internet. Limbaugh is exactly right.

But after the April federal circuit court ruling saying the FCC didn’t have the authority, without Congress, to regulate the Internet, how did they pull this off?

Chairman Genachowski is President Obama’s law school buddy, but for the guidelines for establishing net neutrality they relied on the ideas of Robert W. McChesney, a socialist University of Illinois communications professor and author who founded the liberal lobby Free Press in 2002. In 2008 McChesney wrote in the Marxist journal Monthly Review: “Any serious effort to reform the media system would have to necessarily be part of a revolutionary program to overthrow the capitalist system itself.”32 The central goal of McChesney’s group, Free Press, which says it has 500,000 members, has long been to give the FCC the power to regulate the Internet via net neutrality. Why? According to McChesney: “Instead of waiting for the revolution to happen, we learned that unless you make significant changes in the media, it will be vastly more difficult to have a revolution. While the media is not the single most important issue in the world, it is one of the core issues that any successful Left project needs to integrate into its strategic program.”33

There is even a personnel link between the FCC and McChesney’s group, Free Press. FCC Chairman Genachowski’s press secretary, Jen Howard, used to handle media relations for Free Press. Also, the FCC’s chief diversity officer, Mark Lloyd, co-authored a Free Press report calling for regulation of political talk radio.34

Free Press has obtained much of its funding from liberal foundations such as Pew Charitable Trusts, the Joyce Foundation, George Soros’ Open Society Institute, the Ford Foundation, and the John D. and Catherine T. MacArthur Foundation. The investment paid off. Free Press’s main goal has been to validate the alleged problem of Internet traffic disruptions, manipulations perpetuated by evil capitalists who want to profit from their investments. They knew this would enable the FCC to tie on its cape and fly in to solve the fake problem with net neutrality. McChesney and Genachowski had to create the problem because, when asked, people pretty much like how the Internet works.

To substantiate this false premise so the FCC could take control of the Internet, in 2009, Free Press commissioned a poll on net neutrality. The Harmony Institute did the poll and reported that “more than 50% of the public argued that, as a private resource, the Internet should not be regulated by the federal government.” The poll went on to postulate that because “the public likes the way the Internet works … messaging should target supporters by asking them to act vigilantly” to prevent a “centrally controlled Internet.” That’s a savvy way to spin the public’s distaste for FCC Internet regulations. They decided to tell the public that the FCC, and only the FCC, can stop corporations from creating a “centrally controlled Internet.”

To make this spin a reality, FCC Chairman Genachowski, in 2009, hired Harvard University’s Berkman Center for Internet and Society to conduct an “independent review of existing information … [to] lay the foundation for enlightened, data-driven decision making.” The Berkman Center is hardly nonpartisan on this topic. They are a left-leaning advocacy group. Commissioning them was like hiring the Democratic National Committee (DNC) to do a study for the Federal Election Commission (FEC) that would lead to real policy detailing who should be allowed to monitor polling places.

The Berkman Center’s FCC-paid-for report, entitled “Next Generation Connectivity,” was also funded by the Ford and MacArthur Foundations—groups that had funded Free Press and that had spent years advocating  for net neutrality. So liberal groups that wanted net neutrality paid for research that would be the FCC’s official rationale for whether or not to pass net neutrality. That’s pretty bold.

FCC Chairman Genachowski, with support from President Obama, then passed net neutrality by a party-line, 3–2 vote. They did all this despite an unfavorable court ruling and without approval from Congress. What they’re counting on is a public that either buys their rationale that the FCC is a neutral regulator or a populace that finds this entire issue too complex to fathom.

Of course, if the FCC’s net neutrality regulations are really just about controlling access to Netflix-type content, why are there so many leftist public policy groups involved? And why have they spent so much money to pass net neutrality? The answer is simple: the statists want control. This is a Trojan horse that, if left standing, will give the FCC control of Internet content.

As this book was being written, the battle over Internet freedom, thankfully, wasn’t over. FCC Commissioner Meredith Attwell Baker, a Republican, said she didn’t support the FCC’s Internet power grab; the agency decided to regulate the Internet “because it wants to, not because it needs to.”35 This is true. The public has not seen a problem with the way the Internet works. And the private industry that built the infrastructure for the Internet did so at a breathtaking speed that the U.S. government couldn’t accomplish. The private sector has also continued to invest billions of dollars annually in upgrading and improving networks they expect to earn profits from. This is largely due to a lack of government meddling.

The other Republican on the FCC’s board, Robert M. McDowell, said this move by the Democrats on the board to regulate the Internet is “jawdropping interventionist chutzpah,” and he added, “[T]he FCC [has] bypass[ed] branches of our government in the dogged pursuit of needless and harmful regulation.”36

Meanwhile, Democratic FCC Commissioner Michael Copps said, “In my book, today’s action could, and should, have gone further.”

So the battle lines have not only formed, but the FCC has broken through. The counterattack will need to come from Congress. As of late  2010, over 300 House and Senate members had signed a letter opposing the FCC Internet takeover. This opposition grew in 2011. Senator Mitch McConnell (R-KY) called the FCC vote to regulate the Internet “flawed” and said Republicans would move to prevent the FCC from exceeding its authority.

Over the last decade, some in the U.S. Congress have tried and failed at least five times to pass net neutrality, so the fight over Internet regulation and censorship is hardly over. Democrats want to regulate, tax, and secure their definition of “fairness” on the Internet. Republicans want the Internet to continue to be a free, open market for free speech and innovation. In a climate where we already have the Department of Homeland Security confiscating web-domains behind very weak due process, government control over the Internet would only be the beginning of centralized control. The only way to stop it, and to keep our freedom on what is surely the printing press of the twenty-first century, is for the public to understand what net neutrality can do to their First Amendment freedoms.




How about Talk Radio’s Free Speech? 

Meanwhile, many on the Left have tried to revive the aforementioned Fairness Doctrine in order to resuscitate left-wing media dominance. The Fairness Doctrine was a policy enforced by the Federal Communications Commission. Introduced in 1949, it required the holders of broadcast licenses to present controversial issues in a way that was, in the FCC’s view, honest, equitable, and balanced. In Red Lion Broadcasting Co. v. FCC (1969), the Supreme Court upheld the FCC’s general right to enforce the Fairness Doctrine where channels were limited, though the Court didn’t rule that the FCC had to regulate this speech. In Red Lion the Court ruled: “A license permits broadcasting, but the licensee has no constitutional right to be the one who holds the license or to monopolize a radio frequency to the exclusion of his fellow citizens. There is nothing in the First Amendment which prevents the Government from requiring a licensee to share his frequency with others.…It is the right of the viewers  and listeners, not the right of the broadcasters, which is paramount.” So because it regulated frequencies, the government snatched the right to regulate content?

Then came FCC Chairman Mark S. Fowler. He was a communications attorney who had served on Ronald Reagan’s presidential campaign staff in 1976 and 1980. Fowler was appointed by President Reagan to head the FCC. Under Fowler, the FCC soon began to repeal parts of the Fairness Doctrine. Fowler said the doctrine hurt the public interest by violating free speech rights guaranteed by the First Amendment. In 1987, the FCC abolished the doctrine by a 4–0 vote; known as the Syracuse Peace Council decision, the FCC stated: “The intrusion by government into the content of programming occasioned by the enforcement of [the Fairness Doctrine] restricts the journalistic freedom of broadcasters … [and] actually inhibits the presentation of controversial issues of public importance to the detriment of the public and the degradation of the editorial prerogative of broadcast journalists.”

On February 16, 2009, Fowler told conservative radio talk-show host Mark Levin that his work toward revoking the Fairness Doctrine had been a matter of principle, not partisanship. Fowler said Reagan’s White House staff thought repealing the policy would be politically unwise. Fowler said that the White House staff thought the Fairness Doctrine was the “only thing that really protects you [Reagan] from the savageness of the three networks … and Fowler is proposing to repeal it.”37

However, instead of doing the politically expedient thing, President Reagan supported Fowler’s struggle to repeal the Fairness Doctrine’s gag order on free speech. Reagan later even vetoed a Democratic-controlled Congress’s effort to make the Fairness Doctrine federal law. While the Fairness Doctrine’s stated goal was to expand discourse in the name of the “public interest,” Reagan and Fowler saw that the Fairness Doctrine was trampling on the First Amendment.

Many Democrats have long seen it differently. They think government is a fair arbitrator that can neutrally decide when someone can speak, even on a privately owned station; in fact, after the 2006 midterm elections,  Democrats began pushing to allow government regulators to act again as censors by listening to broadcasts and fining those it thinks don’t present both sides fairly.

After a Democratic sweep in the 2008 elections, some Democrats decided it was time to require radio networks to air liberal points of view. By forcing networks to give opposing points of view, the government would conversely silence the talk show hosts who would have won that time in a free market of ideas. The threat of fines, and of possibly losing radio licenses, created by a new Fairness Doctrine would prompt many radio station owners to just walk away from politics, as they had previously done. It is not a coincidence that conservative talk radio flowered right after the original Fairness Doctrine was abandoned by the Reagan administration.

Because of the rise of conservative talk radio, in 2009 Senator Tom Harkin (D-IA) said, “ … we gotta get the Fairness Doctrine back in law again.”38 Speaker of the House Nancy Pelosi (D-CA) is on the record saying she wants to bring it back.39 During an appearance on a radio show in February 2009, former president Bill Clinton said, “Well, you either ought to have the Fairness Doctrine or we ought to have more balance on the other side, because essentially there’s always been a lot of big money to support the right-wing talk shows.”40

Also, in December 2010, Democratic FCC commissioner Michael Copps suggested in a speech that broadcasters should be subject to a new “public values test” every four years to determine if they should be allowed to stay on the air. Copps said news outlets should have to prove they are making a meaningful commitment to public affairs. They should have to show they are committed to diversity programming (such as giving women and minorities more air time). He also said they should have to report to the government about which topics they plan to air. Finally, Copps said private media companies using “public” airwaves should be required to make greater disclosures about who funds political ads.41 Basically, Copps would like the FCC’s five-member board to control, and thereby censor, the airwaves.

Despite the Democratic Party’s renewed effort to reinstate some version of the Fairness Doctrine and thereby muzzle dissenting speech, President Barack Obama hadn’t officially come out in favor of this censorship; however, it appears his regulatory czar, Cass Sunstein, is for it. Sunstein also believes that animals should have the right to file lawsuits, with humans as their attorneys. He also wrote a book titled Democracy and the Problem of Free Speech, in which he argued that capitalism has corrupted free speech by giving those with money a louder megaphone than those who don’t have the cash to pay for ads. He says this isn’t the view of America that James Madison, the “father of the U.S. Constitution,” held, even though this is precisely the rubric that Madison lived within. In 1776 they had newspapers, books, and pamphlets, not radio, TV, and the Internet, but even in Madison’s time, those with money could afford to buy more ads or print more pamphlets than those without. Madison believed in limiting the federal government to the powers listed in the Constitution. He never argued for taking away the free speech of those with money. Nevertheless, to fix his false premise, Sunstein concluded that the government must muzzle corporations and then decide who gets airtime and how much.

Sunstein said,Sites from one point of view agree to provide links to other sites so if you are reading a conservative magazine they would provide a link to a liberal site and vice versa.…If we could get voluntary arrangements in that direction it would be great.… But the word “voluntary” is a little complicated. Sometimes people don’t do what’s best for our society.…And the idea would be to have a legal mandate as the last resort and to make sure it’s as neutral as possible.…42





Anyone who doesn’t find that logic creepy doesn’t believe in freedom of speech.




Next, the Government Tries to Put the Media in Its Left Hip Pocket 

With its pursuit of censorship via “fair” regulations underway, in May 2009 the Obama administration’s Federal Trade Commission (FTC) announced a “project to consider the challenges faced by journalism in the Internet age.” A year later, at the National Press Club on June 15, 2010, the FTC handed out copies of a “Discussion Draft” entitled “Potential Policy Recommendations to Support the Reinvention of Journalism.”

Jon Leibowitz, the chairman of the FTC, commissioned the study. One of the FTC’s ideas would impose government fees on websites that link to news websites, such as the Drudge Report. Another would place a tax on consumer electronics, such as iPads, Kindles, and BlackBerrys. The FTC said a 5 percent tax on consumer electronics would generate approximately $4 billion annually, and that a 2 percent sales tax on Internet advertising would generate approximately $5 to $6 billion annually. They also thought consumers could pay a 3 percent monthly tax on their ISPCELL phone bills that would generate $6 billion annually. They had many other tax ideas in the report that would all be redistributed to “traditional” media outlets according to a methodology designed and administered by the FTC.

Sound un-American? The FTC doesn’t think so. They began the report with the explanation that the “Post Office Act of 1792 provided the first postal subsidies by charging less to recipients of newspapers than that charged to the recipients of letters.” So, somehow the government (which had a monopoly on the delivery of the mail) deciding to charge less for mailing newspapers establishes a rationale for government payouts to the media. Are they kidding?

Taxes that exclusively target the media have been found unconstitutional. In Grosjean v. American Press Co. (1936), the Supreme Court ruled a state tax on newspaper advertising revenues was unconstitutional, as it could be used to punish the media when they criticize the government. Also, taxes that give preferential treatment to the press have been struck  down. In Arkansas Writers’ Project v. Ragland (1987), for example, the Court invalidated an Arkansas law that exempted “religious, professional, trade and sports journals” from taxation. The Court’s reason was that the law amounted to the regulation of newspaper content. So these taxes would have strong constitutional challenges.

However, the FTC thinks it has a precedent; it said because “newspapers also receive financial support from government public and legal notice requirements,” they’re already getting subsidies. So, according to the FTC, because the government has to pay for space instead of just taking it, this is a subsidy.

Also, the FTC pointed out: “The Public Broadcasting Act of 1967 created and provided funding for the Corporation for Public Broadcasting (CPB), which oversees both the Public Broadcasting System (PBS) and National Public Radio (NPR).” Therefore, determined the FTC, more government sponsored media is desirable.

President Barack Obama agreed. He requested to increase CPB’s funding from $420 million in 2010 to $451 million in 2011. This caused Senator Jim DeMint (R-SC) to comment: “When presidents of government-funded broadcasting are making more than the president of the United States, it’s time to get the government out of public broadcasting.”43 According to the 990 tax forms all nonprofits are required to file, PBS President Paula Kerger’s annual salary was $632,233 in 2010; the salary now set for U.S. presidents is $400,000. Of course, President Obama doesn’t mind increasing the funding of PBS and NPR because these publicly funded news outlets are liberal. The notion that Americans, whether conservative or liberal, should have to fund obviously biased coverage caused Senator DeMint to add, “The politics will be out of public broadcasting as soon as the government gets out of the business of paying for it.”

If you think it’s absurd that we’re paying for news media in an age when people can get their news from an endless number of sources, and if you think NPR has earned its nickname as “National Progressive Radio,” then you should know the FTC next pointed out that a poll paid for by CPB found that “more than 75 percent of the public believe PBS addresses  key news, public affairs, and social issues ‘very/moderately’ well.” Oh wait, that’s PBS, not NPR. This report is written to evade the truth.

The FTC next noted that the federal government handed CPB $409 million in 2009, which is mere pennies compared to what taxpayers in some other countries have to pay. For example, “[I]f the United States spent at the same per capita level as Canada, our federal commitment would be $7.5 billion. Per capita spending by Finland and Denmark is approximately 75 times greater.” And they have constitutionally protected free speech there, too … oh wait, they don’t.

The FTC does caution: “Whatever the means, care must be taken to ensure that government support does not result in biased and politicized news coverage.” Are they kidding? No government has ever published propaganda, right?

The FTC goes on to recommend establishing a “journalism” division of AmeriCorps. AmeriCorps is the federal program that places young people with nonprofits to get training and do public service work. The FTC says, “It strikes us as a win-win; we get more journalists covering our communities, and young journalists have a chance to gain valuable experience.” Of course this is predicated on the idea that college graduates don’t have these opportunities today, and that for the good of us all the government has to give journalists jobs and to properly instruct them on what to write…

The FTC then suggested we hand more money to public radio and television, which “should be substantially reoriented to provide significant local news reporting.” Sound like control and propaganda yet? Get this: the FTC says this would require “urgent action by and reform of the Corporation for Public Broadcasting, increased congressional funding and support for public media news reporting, and changes in mission and leadership for many public stations across the country.” Hmm, didn’t they say CPB was already the most trusted news organization ever? So why is “urgent action” needed?

Now for the real initiatives to influence the media: the FTC proposed “a national fund for local news.” Another idea would “establish citizenship  news vouchers.” Still another proposal in the report would “provide grants to universities to conduct investigative journalism.”

The agenda is clear: as the Obama administration did with major banks and some car manufacturers, it is extending subsidies in its right hand and then throwing a left hook with regulations that empower the government. With the press in its left hip pocket, there would be no limit to what the FTC could do, or which companies it could censor.

Instead of letting the free market decide which news outlets are worth viewing, listening to, or reading, the government would keep its favorites afloat while, as Regulatory Czar Cass Sunstein would say, nudging the reporting in the right direction. Though the government couldn’t force people to read or view certain media, such laws and regulations would allow the government to decide what media was available to be read, listened to, or viewed.

Remember that in 2009 former White House communications director Anita Dunn questioned whether FOX News was a news organization or an “arm of the Republican Party.” It isn’t much of a leap to conclude that government subsidies and regulations for fairness would make news media reluctant to be too partisan or dogmatic, as doing so might endanger their pay–off–er–subsidy. Also, if such subsidies begin enriching news organizations, every newspaper, Website, and network would need the funds to stay competitive. If, for example, CNN got more than FOX News, then FOX would be at a competitive disadvantage. The funds would even be more important to websites, small-town newspapers, and other media outlets that have tight budgets. Also, the political party in power could use these allocations to enrich friends in the media and to defund enemies. Democrats wouldn’t like that special-interest game any more than Republicans and, either way, Americans would be less informed.

Indeed, when the libertarian author Ayn Rand, who had fled the Soviet Union, was asked by Playboy magazine when, if ever, people should go on strike from the government, as her novel Atlas Shrugged had postulated, she said, “When censorship is imposed, that is the sign that men  should go on strike intellectually, by which I mean, should not cooperate with the social system in any way whatever.”44

The FTC’s report acknowledged only in passing the fact that the free market is keeping up with new technology and the public’s needs for instantaneous information, which is causing newspapers to be replaced in some cases by the Internet, radio, iPad compatible newspapers, and cable news. As proved by the bankruptcy of the liberal answer to conservative talk radio, “Air America,” some news organizations simply cannot compete in a free and open marketplace of ideas. Printed newspapers either have to evolve or follow the milkman into oblivion. But Democrats don’t want to see their friends at the New York Times and the Los Angeles Times go on unemployment or move to smaller, more profit-driven enterprises. They need these prestigious newspapers’ endorsements before elections.

It isn’t hard to foresee where such censorship would lead, as China, Iran, Russia, Venezuela, and other countries all showcase in slightly different ways what happens when the government controls the media. Each of those repressive regimes censors freedom of speech in order to protect government power. The scary thing is that McCain-Feingold censored speech from corporations and associations for this same reason, as did the Fairness Doctrine. The Disclose Act pushed by Democrats in 2010 would have doubled down on the idea that political speech from groups of people and corporations needs to be silenced near elections. This is why R. Bruce Josten, executive vice president for government affairs at the U.S. Chamber of Commerce, called the Disclose Act the “Democratic Incumbent Protection Act.” To keep our freedom, we must defeat each of these government attempts to silence their critics.




What Happened to the Freedom of Religion? 

George Mason declined to sign the U.S. Constitution because the document didn’t contain a bill of rights. Mason knew the importance of  securing freedoms from the imperious growth of government. He’d written the Virginia Declaration of Rights in 1776 amidst the fever for American liberty. In the declaration, Mason hadn’t neglected religious freedom. He wrote, “[A]ll men are equally entitled to the free exercise of religion, according to the dictates of conscience.…” Later, the first Congress drew on Mason’s Virginia Declaration of Rights when writing the Bill of Rights. They protected religious freedom from government in the first two clauses of what became the First Amendment by declaring, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.”

Mason didn’t want to protect religion from the federal government by building a “wall of separation” that pushed all that is holy from public life; he fought for a bill of rights because it assured the people liberty by restricting government power. It isn’t plausible that even a minority of statesmen from the founding period thought monuments inscribed with the Ten Commandments should be banned from courthouses. Nor is it conceivable they would even recognize a country that expels public school students for wearing t-shirts that declare such things as, “The Lord is Our Savior.”

For context, consider for a moment that George Washington and George Mason together helped to choose the site for the Pohick Episcopal Church because they wanted the church to be within riding distance of both their homes, Mount Vernon and Gunston Hall.

The Pohick Episcopal Church is a brick Colonial-style building finished in 1774 that still stands in Lorton, Virginia. Washington situated the church on a gently rolling hill because he liked the biblical image of a “city set on a hill”:You are the light of the world. A city set on a hill cannot be hidden. Neither do people light a lamp and put it under a bowl. Instead they put it on its stand, and it gives light to everyone in the house. In the same way, let your light shine before men,  that they may see your good deeds and praise your Father in heaven.45





Given the state of the First Amendment’s protection of religion from the state, it is fitting that the Pohick Church no longer gives the impression of being on a hill, as the growth of the federal government has sprawled through Northern Virginia’s pastures and crop fields creating mazes of sub-developments and office complexes that hem in and overshadow the Pohick Church. Meanwhile, the oaks and cedars surrounding the church have grown thick and tall for over two centuries, as if in a conscious effort to blot out the changes occurring all around its peaceful property.

On Independence Day, Sunday July 4, 2010, the Pohick Church’s 8:00 a.m. service began with a deacon ringing bells and the heels of parishioners tramping up the stairs into the historic building. They passed through a doorway surrounded by carvings (mostly initials) left by occupying Union troops during the American Civil War, soldiers who’d used the church as a barracks and only refrained from tearing it down brick by brick to construct parapets, as they had other churches, because George Washington had helped found it.

Prior to the American Civil War, the church had fallen on hard times and, according to Reverend Donald D. Binder,46 was only saved in the 1830s by Francis Scott Key, the author of the “Star-Spangled Banner,” who came to the church’s financial assistance.

Inside, the church has box seating, as Episcopalian churches historically separated their pews with short walls with wooden doors. George Washington’s box is front and center with his name on a brass plaque in recognition of the money he’d spent to fund the church. George Mason’s family pew is just to Washington’s right. I sat there next to a woman named Grace who joyously explained the service. These two iconic men certainly didn’t bleed and suffer on the battlefield and pray within these walls for a First Amendment designed to strike religion from the American way of life.

We sang the National Anthem—it being the Fourth of July—and while standing in George Mason’s pew, the words of the First Amendment rang  in my head: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” I just knew it wasn’t in the words any more than it was in the character of the people during the founding period to eviscerate religion from the public square. They’d fought for freedom, of religion and otherwise, not for a federal government that would be as tyrannical as King George III.

Actually, nowhere in the first two clauses of the First Amendment does it say “separation of church and state.” Nor does the First Amendment refer to a “wall” harshly dividing religion from government.

So where does that phrase come from?

On October 7, 1801, the Baptist Association of Danbury, Connecticut, sent President Thomas Jefferson a letter congratulating him for winning the election for the presidency. They went on to say:Our sentiments are uniformly on the side of religious liberty: that religion is at all times and places a matter between God and individuals, that no man ought to suffer in name, person, or effects on account of his religious opinions, [and] that the legitimate power of civil government extends no further than to punish the man who works ill to his neighbor. But sir, our constitution of government is not specific.…[T]herefore what religious privileges we enjoy (as a minor part of the State) we enjoy as favors granted, and not as inalienable rights.47





The Danbury Baptists were worried the First Amendment’s “free exercise” clause would give the impression that the freedom of religion is government-given (therefore alienable) and not explicitly separated as being beyond the government’s power to regulate (unalienable).

Jefferson replied to the Danbury Baptists on January 1, 1802, by saying in part:Gentlemen,—The affectionate sentiments of esteem and approbation which you are so good as to express towards me  on behalf of the Danbury Baptist Association give me the highest satisfaction.…Believing with you that religion is a matter which lies solely between man and God; that he owes an account to none other for his faith or his worship; that the legislative powers of government reach actions only and not opinions, I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should “make no law respecting an establishment of religion or prohibiting the free exercise thereof,” thus building a wall of separation between Church and State. Adhering to this expression of the supreme will of the nation in behalf of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend to restore to man all his natural rights, convinced he has no natural right in opposition to his social duties. I reciprocate your kind prayers for the protection and blessing of the common Father and Creator of man, and tender you for yourselves and your religious association assurances of my high respect and esteem.48





Jefferson clearly saw the First Amendment as a limitation on government, not on religion. This wasn’t Jefferson’s only mention of religion and the state. Jefferson showed on numerous occasions that he shared the Danbury Baptist’s worry and viewpoint; in fact, in his Second Inaugural Address in 1805, Jefferson said, “In matter of religion I have considered that its free exercise is placed by the Constitution independent of the powers of the general government.”

Even before receiving the Baptist association’s letter, Jefferson had often argued that the federal government could not interfere with religion. For example, in 1790 Jefferson sent a letter to Noah Webster, a Federalist writer and thinker who is perhaps most remembered for the Merriam-Webster dictionary, in which Jefferson said in part: It had become an universal and almost uncontroverted position in the several States that the purposes of society do not require a surrender of all our rights to our ordinary governors … and which experience has nevertheless proved [the federal government] will be constantly encroaching on if submitted to them; that there are also certain fences which experience has proved peculiarly efficacious against wrong and rarely obstructive of right, which yet the governing powers have ever shown a disposition to weaken and remove. Of the first kind, for instance, is freedom of religion.49





Jefferson was a libertarian who understood that the First Amendment’s establishment and exercise clauses (“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”) simply meant what they said, that the federal government could not create a preferred state religion, and that people have the right to exercise their particular faith or lack thereof.

When considered within the full context of his views, it is clear that Jefferson saw the First Amendment as a check on the federal government from establishing a state religion or treading on the peoples’ free exercise of religion, a view held also by George Mason. Religion was not treated as separate from the state during the founding period or well into the twentieth century; even the Liberty Bell is inscribed with a quotation from the Bible: “Proclaim liberty throughout all the land unto all the inhabitants thereof.”50

Despite these obvious historical facts, on February 10, 1947, Supreme Court Justice Hugo Black, a Democrat who served as a U.S. senator from 1927 to 1937 and a former Ku Klux Klan member, cited Jefferson’s phrase “wall of separation between Church and State” in Everson v. Board of Education (1947) to justify a major shift in Supreme Court jurisprudence that set in motion a whitewashing of religion from federal and even state governments. Justice Black didn’t cite even as much of the letter as is  printed in these pages; instead, he chose to pull one phrase—just eight words—that was convenient to his progressive viewpoint. He then used that phrase in an out-of-context fashion to press his worldview upon all Americans.

Black was nominated for the Supreme Court by President Franklin D. Roosevelt. FDR fingered Black because he was certain Black would rule that the progressive legislation he was pushing was constitutional. The high court had been thwarting FDR by striking down the government’s power to set prices and to prevent employers from laying off workers. By turning the government against religion, Black’s majority opinion in Everson was designed to completely cut religion from government—meaning schools, public lands, courthouses, inaugurations, and so on. Progressives saw religion as an obstacle because religion relies on moral absolutism—rules for justice that act as a check on government authority.

In his majority opinion in Everson, Black wrote:The “establishment of religion” clause of the First Amendment means at least this: Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid one religion, aid all religions or prefer one religion over another. Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion. No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa. In the words of Jefferson, the clause against establishment of religion by law was intended to erect “a wall of separation between Church and State.”





Prior to this decision, the First Amendment’s declaration that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof” was interpreted to impose limits only on the federal government; it was not ruled as applying to state governments. Everson changed that. This case was also used to incorporate the “establishment clause” of the First Amendment as binding to the states through the “due process clause” of the Fourteenth Amendment, meaning that state and local governments must also adhere to its limitations. This included, of course, the First Amendment’s new definition that Black’s majority opinion wrung from eight out-of-context words from one Founding Father.

Before the Supreme Court’s 1947 Everson ruling, the high court had referred to Jefferson’s 1802 letter to the Danbury Baptists only once, in 1878 (Reynolds v. United States). Unlike post-1947 courts, which typically publish just the eight out-of-context words from Everson, in Reynolds the Court published a long excerpt from Jefferson’s letter and then decided: “Coming as this does from an acknowledged leader of the advocates of the measure, [Jefferson’s letter to the Danbury Baptists] may be accepted almost as an authoritative declaration of the scope and effect of the Amendment thus secured. Congress was deprived of all legislative power over mere opinion, but was left free to reach actions which were in violation of social duties or subversive good order.”51 The Court then went on to rule, “[T]he rightful purposes of civil government are for its officers to interfere when principles break out into overt acts against peace and good order. In th[is] … is found the true distinction between what properly belongs to the Church and to the State.”

In 1878, the Court didn’t think Jefferson’s letter, or any other evidence, required the government to separate itself completely from churches; however, since Everson, the “wall of separation” theory has been used to remove Ten Commandment monuments from courtrooms, to prevent children from sharing a moment of silence in public schools, to stop students in public schools from wearing t-shirts with Biblical references, and to fundamentally attack religion in every facet of public life.

Jefferson never argued for any such interpretation. In 1776, Jefferson had written in the Declaration of Independence: “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable rights.” Jefferson believed that unalienable rights cannot be taken away by any government. He believed the government shouldn’t attack religion either by endorsing a state religion or by attacking religion in the public square. Jefferson once even asked, “Can the liberties of a nation be thought secure if we have lost the only firm basis, a conviction in the minds of the people that these liberties are the gifts of God? That they are not to be violated but with his wrath?”52 (Today, however, President Barack Obama has been leaving “by their Creator” out of the Declaration while quoting it during speeches.)53

Justice Black stood against precedent and against what the Founders of America had envisioned and created. Until 1947, the “establishment clause” simply meant that Congress couldn’t pick one faith over all other faiths (including atheism), and the “free-exercise clause” meant the federal government had to leave citizens’ faith alone. But after Justice Black got through with these two clauses, they meant that the federal government, as well as every other state and local government, had to separate from all that is holy.

Despite this clear evidence that Justice Black and the Supreme Court got it wrong, liberal-progressive justices still invoke the 1947 ruling that “neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa.”

Liberals in the twenty-first century like to invoke stare decisis with regards to this made-up wall separating church and state (as in other cases such as a woman’s so-called Fourth Amendment right of privacy to abort a child), but they don’t have trouble disregarding precedents that don’t fit into their worldview, such as the way the courts interpreted the First Amendment’s establishment clause for over 150 years. Stare decisis originates from the Latin phrase “Stare decisis et non quieta movere” (“Stand by decisions and do not disturb the undisturbed”). During the confirmation process to the Supreme Court, Democratic senators  demanded that both of President George W. Bush’s nominees, Chief Justice John Roberts and Justice Samuel Alito, say they believed stare decisis applied to Roe v. Wade (1973). Conversely, President Barack Obama’s liberal-progressive nominees—Justice Sonia Sotomayor and Justice Elana Kagan—were asked by Republicans if they believed stare decisis applied to Heller v. D.C. (2008), a ruling that determined the Second Amendment is an individual right. (Though Justice Sotomayor said Heller had become a precedent, she voted against the fact that the Second Amendment is an individual right the first chance she got, in McDonald v. City of Chicago (2010).)

Despite this liberal doublespeak, an honest, constitutionally bound judge has to rule that precedents that simply got it wrong must be overturned. Two such examples of cases that should have been overturned were Dred Scott v. Sanford (1857), which found that the federal government couldn’t prohibit slavery in new territories and that slaves, as property, were not protected by the Constitution, and Korematsu v. United States (1944), an opinion that held that FDR’s Executive Order 9066, which sent thousands of Americans of Japanese ancestry to internment camps, was constitutional. Dredd Scott was overturned via constitutional amendment after the American Civil War, and the Supreme Court still has not readdressed Korematsu.

More recently, the Court has ruled inconsistently on whether the government must be hostile to religion in the public square, as there has been judicial disagreement on this segment of the First Amendment. For example, in Sherbert v. Verner (1963), the Warren Court applied the strict scrutiny standard of review to this clause, holding that a state must demonstrate a compelling interest in restricting religious activities. But then in Employment Division v. Smith (1990), the Supreme Court retreated from this standard, permitting governmental actions that were neutral regarding religion. Then in 1994, in Board of Education of Kiryas Joel Village School District v. Grumet, Justice David Souter, writing for the majority, concluded that “government should not prefer one religion to another, or religion to irreligion.”

Meanwhile, in Anderson v. Salt Lake City Corp. (1973), the Supreme Court ruled that it is constitutional for the Ten Commandments to be displayed on public property, but then and in Stone v. Graham (1980), the Court ruled it is unconstitutional to allow students to see them. Later, in Harvey v. Cobb (1993), the Court found it was unconstitutional to display the Ten Commandments at a courthouse. Meanwhile, in Bogen v. Doty (1979), the Court found it is constitutional to begin public meetings with religious invocations, but it ruled in Lee v. Weisman (1992) and Harris v. Joint School District (1994) that it is unconstitutional for students to hear them. In fact, the Court said it was constitutional to display a nativity scene in Lynch v. Donnelly (1984), but then ruled it was unconstitutional in County of Allegheny v. ACLU (1989).

Congress attempted to restore order to this incongruous debate by passing the Religious Freedom Restoration Act, but subsequently, in City of Boerne v. Flores (1997), the Supreme Court held that Congress’ attempt to nullify Everson was unconstitutional regarding state and local government actions (though permissible regarding federal actions). As a result, at present there is no consistent line of reasoning with regards to the freedom of religion as conservatives wrestle with progressives over different cases and as the Court’s make-up slowly shifts between left and right.

The liberal lie that the First Amendment requires the government to chase religion from public life has not been the only systematic attack on religion from our burgeoning federal government. Next, the federal government began using IRS bureaucrats to censor religious speech.




How the Nonprofit Status Silenced Religious Figures 

Many of the Framers of America’s founding documents had likely studied the writings of the French political philosopher Baron de Montesquieu (1689–1755), who wrote: A more certain way to attack religion is by favor, by the comforts of life, by the hope of wealth; not by what reminds one of it, but by what makes one forget it; not by what makes one indignant, but by what makes men lukewarm, when other passions act on our souls, and those which religion inspires are silent. In the matter of changing religion, State favors are stronger than penalties.54





Despite the fact that the Bill of Rights was designed to restrict the federal government, not the people, today the IRS has succeeded in gagging churches by requiring them to stay out of politics. If they talk politics, they risk losing their nonprofit tax status. The Founders may have thought they’d avoided Montesquieu’s warning by ratifying the First Amendment’s “establishment clause,” but the U.S. government, through the IRS, has shackled religion to state favors backed by a severe financial penalty—the IRS tax code, a document that’s now longer than the Bible.

This battle over free expression of religion in politics was actually debated by the founders. For example, John Witherspoon (1723–1794), who was a minister, a president of Princeton University, and a signer of the Declaration of Independence, and had served on over 100 committees in Congress, made a habit of confronting politicians who said religion should be barred from politics. For instance, in 1777, when the Georgia legislature was preparing its state constitution, it included a stipulation that prevented “clergym[e]n of any denomination” from holding “a seat in the legislature,” Witherspoon sent them a letter:Sir,

In your paper of Saturday last, you have given us the new Constitution of Georgia, in which I find the following resolution, “No clergyman of any denomination shall be a member of the General Assembly.” I would be very well satisfied that some of the gentlemen who have made that an essential article  of this constitution, or who have inserted and approve it in other constitutions, would be pleased to explain a little the principles, as well as to ascertain the meaning of it.

Perhaps we understand pretty generally, what is meant by a clergyman, viz. a person regularly called and set apart to the ministry of the gospel, and authorized to preach and administer the sacraments of the Christian religion. Now suffer me to ask this question: Before any man among us was ordained a minister, was he not a citizen of the United States, and if being in Georgia, a citizen of the state of Georgia? Had he not then a right to be elected a member of the assembly, if qualified in point of property? How then has he lost, or why is he deprived of this right? Is it by offence or disqualification? Is it a sin against the public to become a minister? Does it merit that the person, who is guilty of it should be immediately deprived of one of his most important rights as a citizen? Is not this inflicting a penalty which always supposes an offence? Is a minister then disqualified for the office of a senator or representative? Does this calling and profession render him stupid or ignorant? I am inclined to form a very high opinion of the natural understanding of the freemen and freeholders of the state of Georgia, as well as of their improvement and culture by education, and yet I am not able to conceive, but that some of those equally qualified, may enter into the clerical order: and then it must not be unfitness, but some other reason that produces the exclusion. Perhaps it may be thought that they are excluded from civil authority, that they may be more fully and constantly employed in their spiritual functions. If this had been the ground of it, how much more properly would it have appeared, as an order of an ecclesiastical body with respect to their own members. In that case I should not only have forgiven but approved and justified it; but in the way in which it now stands,  it is evidently a punishment by loss of privilege, inflicted on those, who go into the office of the ministry; for which, perhaps, the gentlemen of Georgia may have good reasons, though I have not been able to discover them.55





When Georgia wrote its third constitution in 1798, it no longer prevented people of the cloth from holding public office. Across the new nation, the debate over churches’ roles in politics had fallen on the side of religious freedom.

Today, David Barton, an author, minister, and the founder and president of WallBuilders, a group “dedicated to presenting America’s forgotten history and heroes, with an emphasis on the moral, religious, and constitutional foundation on which America was built,” explained,

A debate over religion and its relationship to politics occurred in many of the states in the Founding Era, with the consensus coming down decisively for the freedom of religion, hence our First Amendment protection that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” In fact, nine of the original 13 states had official state religions. Also, the first U.S. Congress printed an official Bible that was sent to schools in every state. They clearly believed that religion has a place in public and political life.56



Barton pointed out that the law banning tax-exempt organizations, including churches, from politics didn’t come from the Founding Era. It was actually engineered in 1954 by then-Senate Minority Leader Lyndon B. Johnson (1908–1973). Johnson wanted to silence two non-profit organizations in Texas that had opposed his reelection, so he pushed the bill through. It wasn’t controversial because Johnson passed it off as a favor to churches. The legislation passed as an amendment to another bill via an up-or-down voice vote in the U.S. Senate.

Most churches in America have since organized themselves as 501(c)(3) tax-exempt religious organizations—501(c)(3) churches are prohibited from addressing, in any tangible way, the vital issues of the day. Most churches now stay out of politics. However, in 1995, for the first time in history, the IRS revoked the tax-exempt status of a church for engaging in political activity. The Branch Ministries, Inc., doing business as the Church at Pierce Creek in upstate New York, ran a newspaper adjust before the 1992 presidential election saying that Bill Clinton’s position on abortion ran counter to the Bible. The ad asked, “How, then, can we vote for Bill Clinton?” After Clinton won the election, Americans United for Separation of Church and State wrote a letter to the IRS saying that the church had violated its tax-exempt status. After an investigation, in 1995, the IRS revoked Branch Ministries, Inc.’s tax-exempt status. On appeal to the United States District Court for the District Of Columbia (Branch Ministries v. Rossotti), the court ruled the IRS had not exceeded its authority when revoking the tax-exempt status. Conservatives then pointed out that many inner-city, Democratic-leaning churches had endorsed Bill Clinton, yet these churches were not investigated.

To prevent political parties from continuing to wield the IRS against church opinions they don’t favor, Representative Walter Jones (R-NC) introduced the Houses of Worship Political Speech Protection Act (H.R. 2357) in 2002. Representative Jones wanted to give churches, mosques, and synagogues the freedom they had for over 150 years to speak out on political issues. Despite having 133 cosponsors, the bill didn’t pass. Just after it failed, Representative Jones said, “We have fought to see this legislation brought to the floor. I was encouraged to finally see a debate on this legislation … it has been 48 years since Senator Johnson slipped an amendment in a bill that passed by voice vote. This debate was long overdue.…This legislation goes beyond party lines and theological debates. We must not allow a government institution to have this kind of chilling effect over America’s churches.”57

Nevertheless, religious figures are increasingly trying to get their First Amendment rights back. To publicly challenge the IRS’s authority to  censor people of the cloth, the Alliance Defense Fund (ADF), a conservative Christian nonprofit group, and Wallbuilders have been encouraging priests, rabbis, and other clergy to endorse candidates and/or to talk about politics, from amoral perspective, from the pulpit. In 2009, the ADF said thirty-three churches participated in its “Pulpit Initiative.” Barton said, as of late 2010, more than 200 priests, reverends, and rabbis were also enrolled in the Black Robe Regiment, a movement looking to force the IRS to take them to court. Barton said, “We have over 100,000 documents from before 1812 that support priests’ right to political speech. As long as we get honest judges, we’ll have no trouble winning this First Amendment case.”

Barton, however, says they’ve had trouble goading the IRS into court. The IRS did push a case after the 2008 election against Warroad Community Church. Its pastor, Gus Booth, endorsed Senator John McCain for president. The IRS investigated but later suspended its investigation citing “a pending issue regarding the procedure used to initiate the case.” The inept bureaucracy had thwarted its own investigation. In 1984, Congress passed the Church Audit Procedures Act that said for an IRS official to make a case against nonprofit groups on grounds of electioneering, the official must hold a rank “no lower than that of a principal Internal Revenue officer for an internal revenue region.” But then, in 1998, Congress passed the Internal Revenue Service Restructuring and Reform Act, which abolished the IRS’s regional commissioner position. The IRS then gave the authority to audit churches to officials lower down the chain; as a result, the court ruled the IRS official didn’t have the authority to audit Warroad Community Church. The government had tripped itself up and, as of this writing, was trying to rectify the disparity so it could enforce the law.

The Alliance Defense Fund’s Eric Stanley agrees with Barton. He says the campaign “is really part of a long, sustained campaign” to get a court challenge to IRS laws governing electioneering. “We feel very confident that when we do, it will not take long for a federal judge to strike down this unconstitutional restriction on churches’ [First Amendment] rights.”58

On the left side of this First Amendment issue is Americans United for the Separation of Church and State, a group founded in 1947 that aims to wipe religion out of public life. It has submitted reports to the IRS detailing accounts of church leaders who mention politics from the pulpit. The organization has even encouraged its members to monitor churches so it can report illegal politicking to the IRS. The group argues it has to turn fellow citizens into the government because the IRS cannot launch an investigation in to a church unless it receives a complaint. IRS spokeswoman Nancy Mathis said, “It’s not like we’re sitting in the pews. It’s the honor system plus some third-party oversight.”59

Rob Boston, communications director of Americans United for the Separation of Church and State, wrote on his blog, “Far from rolling over, it looks to me like the IRS is girding for battle. Churches that choose to follow the Alliance Defense Fund down this misguided path can’t say they weren’t warned.”60

Boston may be a little tattletale who is trying to infringe churches’ constitutional rights, but he may also be correct about the IRS. As this book was being written, the IRS seemed to be getting its regulations in order so that it can continue to silence priests, pastors, and reverends.

Barton’s Black Robe Regiment, meanwhile, has been girding for battle. Wallbuilders says it wants to bring church leaders together to uphold “our biblical responsibility to stand up for our Lord and Savior and to protect the freedoms and liberties granted to a moral people in the divinely inspired U.S. Constitution.” The Regiment had its historical beginnings during the Revolutionary War, when pastors from across the colonies led their congregations into the battle for freedom. Unlike today, churches during the American Revolutionary period served as places for political debates. The Black Robe Regiment now says, “Today’s church leaders have all but lost that concept of leading their congregations in a Godly manner in all aspects of their worldly existence and are afraid to speak out against the progressive agenda that has dominated our political system for the past century.”

When or if these two sides enter the courtroom, the government will have to explain why it feels it necessary to intrude into churches to silence people of the cloth. If anything, the churches’ diverse parishioners would act to moderate what religious leaders say from the pulpit. If people don’t agree, they’ll send complaints through their church’s hierarchy, they’ll find another church to go to, or they’ll leave the church altogether, as is their right. That is the freedom of religion Americans have.

Church leaders have historically spoken their minds to the American public. Outspoken religious figures include George Whitfield (1714–1770), an Anglican minister who helped spread the “Great Awakening” in the American colonies, and Father Charles Edward Coughlin (1891–1979), a politically controversial Roman Catholic priest who had more than 40 million listeners tuned to his weekly broadcasts during the 1930s, and Reverend Jerry Falwell (1933–2007), a Baptist pastor and conservative commentator. Religious figures have always been involved in political debates in America, at least until Lyndon B. Johnson changed the rules in 1954 to prevent nonprofit groups from using the freedom of speech to influence voters.

The freedom of religion needs to be re-won; after all, the last four lines of Francis Scott Key’s “Star-Spangled Banner,” our national anthem, demand as much:Then conquer we must, when our cause it is just, 
And this be our motto: “In God is our trust.” 
And the star-spangled banner in triumph shall wave 
O’er the land of the free and the home of the brave!
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