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Preface

Taking a leisurely stroll through the nation’s capital, one is struck by the sheer power and force of the architecture. Large, imposing buildings line the streets; the city oozes power. Sprinkled here and there are the Washington Monument, the Jefferson Memorial, the Lincoln Memorial, the FDR Memorial . . . grand tributes to our presidential icons.

Why do we devote monuments to the presidents? Why do we honor the presidents so? Why don’t we do the same for Congress (the people’s branch) or the Courts (the great defenders of our rights and liberties)? Why not “the people”? What makes the presidency so special?

And in so honoring presidents at the expense of others, what message are we sending? Does the public, exposed as it is to the homages to the presidency, begin to view the president as a genuine Superman, powerful and good? Does this image accurately reflect the political world that presidents occupy? Do we “think” the president is more powerful than he or she truly is? By ignoring the separation of powers and the roadblocks faced by the presidents, do we give a false impression of both the power of the office and the systemic realities of the separation of powers? Are we doing constitutional violence when we elevate the presidency to such exalted heights while virtually ignoring Congress and the courts? Ours is, after all, a government of three branches, not one, and in focusing so much attention and adulation on but one office, we demean the others and undermine the constitutional order of separation of powers and checks and balances.

How, we might justifiably ask, can a mere court or Congress stand in the way of our mighty president? Who are they to bring down this most magnificent office? This, of course, sets up a false image and a false idol. The president is not, at least constitutionally, the government, and the office is not all-powerful or imperial. The president shares powers with Congress, and each branch has a role in checking the others.

This book is a brief study of how the presidency—an office limited by the Constitution and separation of powers—became the centerpiece of American government. It is about how we became a presidential nation.

I wish to thank but a few of the many people who helped bring this book to print. At Loyola Marymount University, Brian Whitaker, administrative assistant at the Institute for Leadership Studies, and researchers Becky Hartley, Matt Candau, Katie McGrath, and Brianna Bruns were all invaluable. Toby Wahl at Westview Press was a kind and understanding editor. And Gaby, my wife, I thank you for so very many things, especially for giving me so much guilt-free writing time.
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On Becoming a Presidential Nation

Still the question recurs “can we do it better?” The dogmas of the quiet past are inadequate to the stormy present. The occasion is piled high with difficulty, and we must rise with the occasion. As our case is new, so we must think anew, and act anew.

—Abraham Lincoln, annual message to

Congress, December 1, 1862

For better or worse, the United States is today a presidential nation. It wasn’t supposed to be that way. When created 235 years ago, this experiment in self-government explicitly rejected the trappings of monarchy and the centralization of power that characterized executive tyranny. Ours would be a new way of thinking, a new way of being, a new method of governing.

The brave men and women who declared their independence from Great Britain did so in hopes of forging a new form of government, one built upon the foundation laid out in the Declaration of Independence. It was a bold and risky venture. Not only would they take on the world’s mightiest military power, but they also had designs on establishing a new form of government. This truly was the greatest generation. In inventing the presidency, the framers sought to distance themselves from the perceived tyranny of the British past, as they jettisoned the ways of monarchy to embrace a more republican, constitutional, and limited executive. Such a model of executive power had never been tried before. Many believed it to be unworkable and doomed to failure.

What I will argue in this book is that in rebelling against the British, the framers rejected the British model of executive power, saw executive tyranny as the chief danger to be avoided, and thus invented a circumscribed presidency under a constitutional republic, with the rule of law and a system of separation of powers and checks and balances. In this system, Congress had more significant constitutional powers than the presidency yet was designed to move slowly. On the other hand, the presidency was a more adaptable and streamlined office, able to move quickly. Over time presidential power has risen and congressional power declined, to the point where today, the United States has become a presidential nation with a near-imperial presidency that, while not coming literally full circle from the monarchical government against which it rebelled in 1776, nonetheless has more in common with the imperial powers of a king than the constitutional power of the presidency of 1787.

Twenty years ago, to have written the above would have been noncontroversial and not in dispute. Today, the purposes and origins of the presidency are a battlefield. What has changed to cause this dramatic shift? What shattered the old consensus and caused the new rift in thinking? Simply put, 9/11.

It has often been said that “9/11 changed everything.” Of the changes sparked by the attacks of September 11, 2001, one that many feel has come back to haunt the United States is the willing suspension of the rule of law and the system of checks and balances that so aptly characterized and so ably served the system of separation of powers of the US government for more than two hundred years. In the aftermath of 9/11, as in the wake of other crises and emergencies in the past, the United States ratcheted up presidential power and spiraled down the role and authority of Congress. Crisis again trumped the rule of law, creating what presidential scholar Clinton Rossiter more than sixty years ago dubbed “the constitutional dictatorship” and what in the 1970s historian Arthur M. Schlesinger Jr. called “the imperial presidency.”

The United States invested power and responsibility in the hands of one man, the president, and trusted him to protect us, punish our enemies, and make us feel safe again. For a brief time, it seemed trust well placed. President George W. Bush prosecuted a short and seemingly victorious war against the Taliban government in Afghanistan, a government that had been harboring terrorist leader Osama bin Laden and his al-Qaeda terrorist network. The Department of Homeland Security was established to protect us at home. Congress played the willing role of enabler, rubber-stamping virtually all requests from the administration or, more often, turning a blind eye to unilateral actions taken by the president, even as those actions trampled on the powers of Congress itself. And when a few citizens raised objections, the president sent his attorney general, John Ashcroft, to Congress to suggest that not supporting the president amounted to “aiding and abetting the enemy,” the textbook definition of treason. It worked, silencing the few critics brave enough to raise questions about the administration’s actions . . . at least for a time.

While President Bush’s popularity hovered in the 80 percent range, the opposition meekly cowered like lambs. It was presidential government, and Congress and the courts proved little more than minor annoyances to the presidential leviathan. However, two things happened to destroy the period of presidential dominance: the war in Iraq and Hurricane Katrina.

In March 2003, the president launched a war of choice against Saddam Hussein in Iraq on the flimsiest of evidence, suggesting that Saddam had “weapons of mass destruction” (he did not), would use them against the United States (he was in no position to), was sponsoring terrorists (again, only marginal evidence has surfaced to support the claim of extensive support for terrorism), had links to al-Qaeda (Osama bin Laden actually opposed Saddam, who was not, in al-Qaeda’s eyes, a true Muslim), and was linked to the 9/11 attacks against the United States (again, no). As each rationale eventually crumbled under the weight of the evidence, the president switched to a new and more visionary rationale: to bring democracy to the Middle East! Instead, civil and sectarian war erupted, and the United States was stuck in the middle.

The other event that led to the downfall of the president’s privileged position was Hurricane Katrina, which struck in and around New Orleans in the fall of 2005. The administration’s response to this tragedy was slow and blundering. As Americans watched the tragedy unfold on their television screens, they witnessed government mistake after mistake and death after death. Where was the Federal Emergency Management Agency? Where was the National Guard? Where was the administration’s response to this domestic tragedy? Katrina called into question claims by the administration that it was capable, caring, and in control. Americans could see that the opposite was the case. And they blamed the president. Bush’s popularity plummeted to the 30 percent range. It was a drop of more than fifty points (the most ever) from the high of 90 percent that the president reached right after 9/11 to the depth of 32 percent in 2007. It would fall to the 20 percent range in 2008.

The decline of George W. Bush’s imperial status gives us the opportunity to reexamine the status of presidential power in an age of terrorism. Must the United States be a presidential nation, or are there alternative models to which we might adhere? The consensus of the 1980s and ’90s concerning the scope and limits of presidential power has, today, morphed into a battle for the “true” meaning of presidential power. Today, there are essentially four “camps,” or views, on the proper scope of presidential power: the presidential supremacists, those believing that necessity requires a powerful president, the constitutionalists, and the presidential leadership camp.

Camp 1: The Presidential Supremacists: One camp argues that the imperial presidency is not new. In fact, you can find it right there in the Constitution. Relying on what has come to be known as the unitary theory of presidential power, this view maintains that the executive vesting clause of the Constitution (Article II, Section 1) gives the president all executive power. When this clause is combined with the commander-in-chief clause (Article II, Section 2), the president has a vast array of constitutional powers that make him supreme in the US system. John Yoo, former George W. Bush Office of Legal Counsel lawyer and author of the famous “torture memo,” is the leading exponent of this view.1 Other proponents of the unitary executive view do not always go to the lengths Yoo does, yet still see a powerful presidency whose authority is grounded in the Constitution.2

Camp 2: Necessity and Presidential Power: Another camp argues that, indeed, the framers created a circumscribed presidency, bounded by the rule of law and a system of separation of powers that checks and balances the branches. This enchaining of the presidency reflected the framers’ great fear of centralized executive power (tyrannophobia), and they thus created a Madisonian system that limited presidential authority. Yet this system is seen as inappropriate for a superpower in an age of terrorism, and so, in their view, we must abandon Madison’s limited executive in favor of a president fully armed to govern in the modern era. Necessity demands strong presidential power to meet the threats of a dangerous world. And although the Constitution does not allow it, necessity requires it.3

Camp 3: The Constitutionalists: The third camp argues that the framers were intent on inventing a limited presidency under the rule of law. They do not believe we need to abandon the Madisonian system of checks and balances in the modern world. In fact, they see the separation of powers as a great benefit for the United States. The Madisonian system both prevents tyranny and, when properly utilized, produces a sound, consensus-oriented government. This camp believes that our great strength—not our great weakness—is the separation of powers.4

Camp 4: The Presidential Leadership Camp: The final group consists of those who see the framers as having invented a limited, republican executive. However, this camp believes that a variety of factors—US superpower status, the age of terrorism, and so on—call for us to reexamine the role, scope, and powers of the presidency in the hope of making the office both constitutional and powerful.5

I embrace the final category. In placing yourself in one of these camps, remember, one must answer two questions: What did the framers intend? What type of presidency does the United States need today? I am convinced that in answer to the first question, the evidence is overwhelming that the framers were indeed antimonarchical, that they rejected the British executive model in favor of a limited executive model under a constitution in which a separation-of-powers framework was intentionally designed to make governing cumbersome. The answer to the second question is more vexing. While aspirationally I am a constitutionalist, my more pragmatic (some might say cynical) side recognizes that it is often a cruel and dangerous world and that there are evil people intent on doing us harm. Thus, I favor a robust yet constitutional presidency, a presidency strong enough to act yet also democratically accountable. I recognize and accept the primacy of presidential leadership in response to crisis or attack. Yet I also see a constructive role for Congress and the courts as potential checks on presidential abuses of power. We cannot simply turn power over to the president and hope for the best.6

Having presented the overriding theme of this book, I will proceed to more fully explain how and why we arrived at this juncture and explore ways of dealing with the dilemma of presidential power in a constitutional republic. Chapter 2 takes us back to the invention of the presidency to more clearly discern the goals and sentiments of the framers as they dealt with executive power in the new government. Chapters 3 and 4 trace the rise of presidential power over time. Chapter 5 looks at the impact of 9/11 on presidential power. Chapter 6 looks at different ways of dealing with the problems posed by centralized executive power. Finally, Chapter 7 deals with the presidency as it confronts the challenges of tomorrow.
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In the Beginning

INVENTING THE PRESIDENCY

Where-ever law ends, tyranny begins.

—John Locke, Second Treatise of Civil Government

The framers of the United States Constitution did not write on a clean slate. With them, they brought the baggage of the Old World. It was largely in reaction to that Old World that the framers wrote the Constitution. The Europe from which the American colonists fled was governed by kings and queens. Monarchies, hereditary governments, and one-man rule characterized Europe, and while the era of the divine right of kings was waning, the remnants of arbitrary and unitary rule remained. The age of the divine right of kings, where the Crown claimed to govern as God’s representative on earth, was an era of nearly absolute rule. The king was lawmaker, law interpreter, and law implementer.

While the idea of democracy, consent of the governed, and social contracts were percolating from below, at the dawn of the American Revolution, democracy was still a dirty word. Because democracies seem so ubiquitous today, one might mistakenly conclude that a democratic government was the hope and goal of peoples always and everywhere. Not so. It is only in the past 150 years that democracies became established and viable political systems, and only in the past 20 years has democracy spread across the globe. In the 1770s, democracy was still viewed by most influential thinkers as dangerous, leading to mob rule (mobocracy) and rule by the unwashed and uneducated.

Planting the Seeds of Independence

The desire to establish a political democracy was not paramount in the minds of the early settlers of the Americas. They left a Europe of royal rule, rife with religious conflict and persecution, a rigid economic caste system, and a lack of political rights. Democracy was not on the “radar screens” of the early settlers because they were largely unfamiliar with the practices, procedures, language, and structures of democracy.

It was not long, however, before the practice of self-government evolved into a set of experiences and expectations that would lead to demands for political rights and added power for the people to control their own destiny. Nascent forms of self-government emerged in the New World as early as 1607 with the Jamestown, Virginia, settlement. Shortly thereafter, the Pilgrims who landed in Plymouth in 1620 crafted the Mayflower Compact of rights and duties, a compact (social contract) akin to an early constitutional order. As the colonies developed, constitutions with elected assemblies were established to engage the colonists in practices resembling rudimentary forms of political democracy. Such early efforts at self-government could never lose sight of one essential fact: they lived under British rule and were subject to the will of a king. Over time, the tensions between the emerging democratic temperament and the arbitrary power of the king led to open conflicts.

Initially, the colonists’ goal was not to revolt against Britain but to become a full-fledged part of Great Britain, ending their colonial status with hopes of becoming fully enfranchised British subjects. But the British still held an impression of the early colonists as criminals, religious fanatics, debtors, ne’er-do-wells, and social outcasts. What may have been partially true at one time, 150 years earlier, no longer reflected the reality in the colonies. Yet, the British refused to recognize the claims of the colonies, and over time pressures built up that would lead to a stark choice for the colonists: subjugation or revolution.1

In 1774, with pressure mounting to break from Great Britain, the colonies established the Continental Congress. Its first meeting was in Philadelphia from September 5 to October 26; its goal was to settle the dispute with Britain, not separate from the motherland. The congress passed resolutions aimed at gaining certain political and economic rights and presented those requests to the king. But King George III stubbornly refused to grant the requests from the colonists. The colonies then agreed to form another congress, but on April 19, 1775, before it met, fighting broke out at Lexington and Concord in Massachusetts between colonial minutemen and British troops. It became known as “the shot heard ‘round the world.” Eight minutemen were killed. This further inflamed the passions of the colonists and put pressure on the Continental Congress to become bolder. When the new Continental Congress met on May 10, 1775, the delegates leaned toward revolution. George Washington was named commander of the militia, and war seemed a distinct possibility.

The British Monarchy

In the 1770s, when the colonists looked to the motherland, they saw rule by a powerful, arbitrary monarch. In truth, the days of the all-powerful king had already given way to more balanced and shared power between the monarch and Parliament. And while this form of mixed government was already visibly in the process of politically neutering the English monarchy, the American framers continued to rail against the centralized, arbitrary, and capricious power of a seemingly all-powerful king. It was a convenient, even a necessary, target.

To the colonists, King George III of England was the tyrant against whom any and all charges could be leveled. All revolutions need visible and proximate enemies. To enflame the passion of the people, it is not uncommon to invest all forms of evil in one person. Although this may be a caricature of reality, it is nonetheless a valuable reduction of complex reality into a simplistic, singular enemy. In both the Gulf War of 1990 and later the 2003 war in Iraq, the two President Bushes portrayed Saddam Hussein as “Hitler.” This depiction of the potential enemy as the epitome of evil served a powerful purpose: it reduced all evil onto one man and highlighted this evil as the enemy.

A similar process was at work against George III. The colonists dumped all their feelings, all their fears, and all their anger onto one man, the identifiable monster, and monsters had to be destroyed. The dehumanization of George III was but a start, something to fight against. They also needed something to fight for.

Thomas Paine’s Common Sense

He had arrived in the colonies from England a mere fourteen months before the January 10, 1776, publication of his influential pamphlet Common Sense, but Thomas Paine was, even prior to setting foot in the New World, a rebel, an American patriot, a promoter of liberty, and an enemy of tyranny. Upon publication, Common Sense was an instant sensation. It sold a half-million copies and went through twenty-five editions in its first year alone. For a country of about 3 million people, this is remarkable. Its ideas were widely embraced by the colonists, and its message spread like wildfire. According to Scott Liell, “In a relative blink of an eye the spirit of reconciliation would modulate into a passion for independence.” And Thomas Paine supplied the prose that led to the passion. Liell continued, “Within the space of a few short months during the winter and spring of 1776, Common Sense accomplished what even the bloodshed at Lexington and Concord could not—a wholesale annihilation of the emotional and intellectual ties that bound the American colonists to the British crown and country.”2

Paine railed against the British monarchy and George III as the “Royal Brute” of Britain and a “crowned ruffian.” Paine demonized royalty and focused all blame on the shoulders of the monarch. His assault on the Crown proved one of his most important contributions to the revolutionary cause, as he skewered the very idea of hereditary government and the monarchical pretenses on which it rested.

Thomas Jefferson’s Declaration of Independence

Last-ditch efforts to repair the breach with Britain failed, and on July 2, 1776, the Continental Congress “resolved that these United Colonies are, and, of right, ought to be free and independent states.” A committee was formed to draft a formal declaration, and the thirty-three-year-old Thomas Jefferson was asked to pen the first draft.

Writing in his personal diary entry dated July 4, 1776, King George III of England wrote, “Nothing of importance on this day.”3 Nothing of importance? July 4, 1776, of course marks the day the framers formally declared their independence from Great Britain. It was a monumental day and a monumental event.

How could one read the powerful words of the Declaration of Independence and not be moved by the sheer force and drama of Jefferson’s words? The burst of democratic sentiment, the appeal to reason, the bold language and even bolder message, the call to arms, the proclamation of universal rights, and the condemnation of executive tyranny leave the reader reeling with democratic fervor. From the preamble to the last ringing words, the men of the founding era were truly men for the ages. The preamble reads:


When, in the course of human events, it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth, the separate and equal station to which the laws of nature and nature’s God entitle them, a decent respect to the opinions of mankind requires that they should declare the causes which impel them to separation.



Yet that was only the beginning. Yes, Jefferson wrote, we are breaking our bond with the past, but it is because we believe in certain “universal truths”:


We hold these truths to be self-evident; that all men are created equal, that they are endowed by their Creator with certain unalienable rights, that among these are life, liberty, and the pursuit of happiness.

That, to secure these rights, governments are instituted among men, deriving their just powers from the consent of the governed.

That whenever any form of government becomes destructive of these ends, it is the right of the people to alter or to abolish it, and to institute new government in such form, as to them shall seem most likely to effect their safety and happiness. Prudence, indeed will dictate that governments long established should not be changed for light and transient causes; and accordingly all experience hath shown that mankind are more disposed to suffer while evils are sufferable, than to right themselves by abolishing the forms to which they are accustomed. But when a long train of abuses and usurpations, pursuing invariably the same object, evinces a design to reduce them under absolute despotism, it is their right, it is their duty, to throw off such government, and to provide new guards for their future security.



Jefferson’s language is clear, concise, and direct and oozes both powerful prose and evocative imagery. These inspiring words declare enduring principles as well as independence for a new nation. To further drive home the point, the remainder of the Declaration of Independence is an exhaustive list of crimes and grievances leveled against the British Crown. This bill of particulars includes the following:


Repeated injuries and usurpations . . .

He has refused his assent to laws . . .

He has obstructed the administration of justice . . .

He has erected a multitude of new offices and sent hither swarms of officers to harass our people and eat their substance . . .

He has affected to render the military independent of, and superior to, the civil power . . .

He has combined with others to subject us to jurisdiction foreign to our constitution and unacknowledged by our laws . . .

For depriving us, in many cases, of benefits of trial by jury . . .

For taking away our charters, abolishing our most valuable laws, and altering, fundamentally, the forms of our government.



Much of this sounds eerily familiar in our age. And although no one would make the case that we have formally replaced an English king with an American one, the ubiquitous presence of the American presidency, the pernicious growth of presidential power in the modern era, and the claims of power made by the George W. Bush administration lead one to draw disturbing parallels.

Jefferson’s Declaration was an out-and-out assault against executive tyranny. Following up as it did Paine’s Common Sense, this two-barreled attack against royalty cemented both the revolutionary commitment of the colonists and the hatred for the monarchy that was so boldly expressed in the Declaration. However, the antiexecutive sentiments, so much a part of the revolutionary rhetoric, would later make it difficult for the framers to construct a government after the Revolution was won.

You Say You Want a Revolution?

Declaring independence was one thing, defeating the world’s mightiest military power quite another. Yet, as outlandish as it seems, the colonists did defeat the British, bringing about the independence for which they so hungered. Now came the difficult part: converting their high-minded rhetoric into a workable form of government. The Revolution was fought for the ideas and principles contained in the Declaration of Independence. The framers opposed tyranny, loved liberty, and believed in political equality. How does one make that the basis of government? The framers’ first attempt was the Articles of Confederation and Perpetual Union. Written in 1777 by the Continental Congress that had the year before declared independence, the Articles established a “firm league of friendship” among the thirteen colonies/states.

After fighting a revolution against centralized government under a powerful king, it should come as no surprise that the framers created almost a polar opposite of the British state. Instead of a strong central government, the Articles created a weak federal government. The states were quasi independent, and each state retained its “sovereignty, freedom, and independence.”

If the framers feared a strong central government, they no less feared a tyrannical monarch. In fact, so antiexecutive were the framers that when they constructed their new government under the Articles, no executive office was created. While we can, with perfect twenty-twenty hindsight, see that such a government would be unworkable, it is important for us to remember that the colonists had just ended a bloody revolution against executive government. If they erred too much in the opposite direction, it is entirely understandable.

The Articles worked poorly. The federal government was too weak, the states too strong and independent. It was not long before there was widespread recognition that a stronger central government was necessary and that this new government needed an executive.

The Art of Invention

In the Revolutionary era, the invention of the American presidency began with the destruction of monarchy. Whereas at one time the executive (in the form of monarchy) was seen as the solution to the problem (e.g., Machiavelli’s Prince was to establish order to the warring Italian city-states), by the mid-1770s, in the American colonies and elsewhere, the executive was increasingly seen as the problem to be solved.

The executive was stripped of the patina of legitimacy and transformed into the enemy of the people. Thus, when it came time to create a new government, respect for the executive was at its lowest ebb. The original government under the Articles of Confederation contained no executive, with the Continental Congress responsible for all executive functions (often through committees) and later setting up “departments” to conduct business. But with the neutering of the executive complete, the new nation found itself ill-served by this highly decentralized, executiveless government. Having obliterated the executive, how would they resurrect one?

The Revolution against Great Britain was largely a revolution against executive authority. It is difficult to convey to the modern reader just how deep the antipathy to monarchy was in the new nation. Most state constitutions written at this time politically neutered their governors, usually allowing them to serve but one year, granting them little power, and often allowing the state legislature to select the governor. It was a recipe for legislative government. Historian Bernard Bailyn says the rebellion against Britain made resistance to authority “a doctrine according to godliness.”4 The colonists were for the most part fiercely independent, egalitarian, and individualistic. The symbols and rallying cries were antiauthoritarian, and when it became necessary to establish a new government, it was difficult to reestablish the respect for the executive authority so necessary for building effective government.

Reconstructing executive authority was a slow process. By 1787, when the framers met in Philadelphia “for the sole and express purpose of revising the Articles of Confederation . . . [in order to] render the federal constitution adequate to the exigencies of government and the preservation of the Union,” there was agreement that a limited executive was necessary to promote good government. But what kind of executive? One person or several? How should he be selected? For how long a term? And with what powers? The framers knew what they did not want; less clear was what they did want in this new executive.5

The new nation was so obsessed with the fear that the delegates to the Constitutional Convention were plotting to create an American monarchy that a rumor spread that a “foreign prince” (Frederic, Duke of York, the second son of King George III, was often mentioned) was being brought to America to be made the new king. This rumor got so heated that the delegates felt compelled to lift the agreed-upon veil of secrecy imposed on their proceedings and give assurances to the Philadelphia Journal, on August 22: “We are informed that many letters have been written to the members of the Federal convention from different quarters, respecting reports idly circulating that it is intended to establish a monarchical government, to send for [Frederick] &c.—to which it had been uniformly answered, though we cannot affirmatively tell you what we are doing, we can, negatively, tell you what we are not doing—we never once thought of a king.”6 For the framers, no decision was more difficult to reach than the scope and nature of the executive and its powers. The delegates went through proposals, counterproposals, decisions, reconsiderations, postponements, and reversals, until, eventually, a presidency was invented.7

Initially, most delegates considered themselves “congressionalists,” hoping to create a government with a strong congress and a plural executive with limited power. Delegate George Mason proposed a three-person executive, one chosen from each region of the nation. Delegate Roger Sherman, noting the limited scope of this office, described the executive as “no more than an institution for carrying the will of legislature into effect.”

There were, however, a few advocates for a strong, unitary executive. Initially, Alexander Hamilton hoped to create an American version of the British system of government But, there was no support for his proposal, and Hamilton quickly backed away.

James Madison, who is often referred to as the father of the US Constitution, had little impact on the invention of the presidency, going so far as to write in a letter to George Washington shortly before the convention: “I have scarcely ventured as yet to form my own opinion on either of the manner in which [the executive] ought to be constituted or of the authorities with which it ought to be clothed.”

Perhaps the most influential framer on the invention of the presidency was James Wilson of Pennsylvania. Initially, Wilson sought the direct, popular election of the president but lost that battle and instead helped develop what became the Electoral College. He also greatly influenced the choice of a single over a plural executive.

In the end, the framers hoped to strike a balance in executive power. Making the presidency too strong would jeopardize liberty; making the office too weak would jeopardize good government. Yet how to achieve balance remained a thorny question.

Unlike the Congress and the judiciary, for which there were ample precedents to guide the framers, the presidency would be a truly new institution, different from any executive office that preceded it. This president would not be a king; he would not be a sovereign. He would swear to protect and defend a higher authority: a constitution.

The thorniest issue confronting the framers was how much power to give this new president. In a way, the framers deftly sidestepped the issue. As they could not reach a consensus on the president’s power, they decided to create a bare skeleton of authority, leaving some areas vague and ambiguous; they left gaping silences sprinkled throughout Article II. How could the framers, so afraid of the tyranny of monarchy, leave so important an issue so poorly resolved? The answer is George Washington. Each day the delegates in Philadelphia looked at the man presiding over the convention, secure in the knowledge that whatever else became of this new presidency, George Washington would be the office’s first occupant. So confident were the framers in Washington’s integrity and republican sentiments, they felt comfortable leaving the presidency unfinished and incomplete. It would be left to George Washington to fill in the gaps and set the proper precedents.

The problem was, of course, that Washington would not always be the president. Thus, although the framers trusted Washington, could they trust his successors? Leaving the presidency unfinished opened the door for future problems in the executive. Benjamin Franklin warned of this when he noted, “The first man, put at the helm, will be a good one. Nobody knows what sort may come afterwards.” The presidency that emerged from the Philadelphia convention was an office with “very little plainly given, very little clearly withheld. . . . [T]he Convention . . . did not define: it deferred.”8

Thus, the presidency would largely be shaped, defined, and created by the people who occupied the office and the demands of different times. The framers invented a “personal presidency,” and much of the history of presidential power results from the way individual presidents have understood and attempted to use the office to attain their goals. As Alan Wolfe has written, “The American presidency has been a product of practice, not theory. Concrete struggles between economic and political forces have been responsible for shaping it, not maxims from Montesquieu.”9

The unsettled nature of the presidential power was a marked characteristic of this peculiar office and, to some, may have marked the genius of the framers. Yet, to others, it was their tragic legacy. The constitution that emerged from the Philadelphia convention was a series of compromise and was less an act of clear design and intent and more a “mosaic of everyone’s second choices.”10

The Constitutional Presidency

The framers invented a republican presidency of some strength, yet possessing little independent power.11 Article I deals with Congress, which is constitutionally the most powerful branch of government. Most of the powers of the federal government as enumerated in Article I belong to Congress: the power to tax, regulate commerce, declare war, raise armies, and borrow and coin money; all legislative power; and impeachment authority. In addition, the Senate must give its consent to many of the president’s appointments. By contrast, Article II, dealing with the presidency, gives the executive few independent powers. Most of the president’s powers are shared with Congress. This reflects the ongoing fears of executive tyranny harbored by the framers. They created a circumscribed presidency, not a dominant institution; a republican presidency, not a monarchical office.

In this sense, the presidency was created not as a servant of the Congress but as a semiautonomous institution that possessed some powers independent of Congress, yet most of its powers were shared with Congress. A model of concurrent authority and joint decision making was created in the Constitution. Justice Robert Jackson was correct when he wrote that the Constitution “enjoins upon its branches not separateness but interdependence, not autonomy but reciprocity.”12

A System with Three Parts

We cannot understand the presidency if we do not see the executive connected to the other parts of government. Ours is a shared model of power that requires some measure of consensus and cooperation for the government to run smoothly. This Madisonian design necessitates a government of consensus, coalition, and cooperation, on the one hand, and checks, vetoes, and balances on the other.

The primary mechanisms the framers created to control as well as to empower the new government executive are as follows:


1.Limited government (a reaction against the arbitrary powers of the king or state and a protection of personal liberty)

2.Rule of law (so that only on the basis of law could the government legitimately act)

3.Separations of powers (so that the three branches would each have a defined sphere of power)

4.Checks and balances (so that each branch could limit or control the powers of the other branches)



Left strictly to its own devices, the presidency is a rather weak, in some way politically anemic, institution. The framers did not make it easy for the government to act or for presidents to dominate (that was clearly not their intent), and they left the powers and controls of the office somewhat vague and ambiguous. Thus, constitutional scholar Edward S. Corwin refers to the new government (referring specifically to foreign policy powers) as “an invitation to struggle” for control of the government.13 Looking at the framers’ design of government, a modern efficiency expert would conclude that the system simply could not work: too many limits, too many checks; not enough power, not enough leadership.

The president has but a few independent powers, and many shared powers, and most are shared with a Congress that has greater constitutional powers but less of an institutional capacity to act. The framers intentionally created uncertainty regarding who holds power in the United States. A system of cross-powers and checked powers created a constitutional mechanism designed to prevent one branch from exercising too much unilateral power. Opportunities to check power abound; opportunities to exercise power are limited. Political scientist Bert Rockman offers this reminder:


The architect designed many doors, each seemingly with a different lock. In normal times, there would be more locks than keys. Without the intervention of war (and, since Korea, even then) or the appearance of crisis, or the preponderance of like-minded majorities, the independence of institutions so greatly valued by Madison is conducive to the grinding, rather then meshing, of gears. . . . What emerges is not “a government,” but many, often competitive and sometimes cooperative, governments; not a decisive point of decision making at the center, but a diffusion of decisional points; and not a state presumably representing a “common and durable interest,” but a society whose abundant pluralism finds ready expression through the many conduits available in the polity.14



The intent of the framers is clear, and one must remember that this system of separation of powers and checks and balances was designated to prevent tyranny, not promote efficiency. And by these standards, it has worked quite well. At times, the natural lethargy built into the system threatens to grind to a halt. The failure of government to govern, to act, to solve problems is sometimes so overpowering that the fundamental legitimacy of the system seems threatened. Yet it is a system that has largely escaped the crisis of executive tyranny. This fluidity and fragmentation of power create a situation in which “the government” is controlled not by any single person or institution but by different people in different places at different times, sometimes seeking different ends. Although noting that there is, in a technical sense, “a government,” Rockman concludes:


There is not unified government, no government of the day in the modern sense of that term. Instead, the designed of the separation of powers system is predicated on the view expressed by Madison in Federalist 51 that such a system is essential for the maintenance of liberty. . . . The result is a government founded on defensiveness. Each of its parts can be assertive, but the assertiveness of the parts makes for an unassertiveness of the whole. . . . In short, the system of separated powers was (and largely remains) an institutional design meant to frustrate the exercise of power. This is so because American institutions do not so much divide powers as they divide power. In Samuel Huntington’s well-turned sentence, “America perpetuated a fusion of function and a division of power, while Europe developed a differentiation of functions and a centralization of power.” Clearly, whatever the virtues of these antique institutions, their strong suite is not the efficient direction of an active government.15



Often, the contemporary debate over the framers’ view of presidential power is couched as a Hamilton versus Jefferson debate, with Alexander Hamilton favoring a powerful presidency heading a powerful central government and Thomas Jefferson advocating a weak presidency and a weak federal government. Such a distinction, while conceptually useful, does violence to the views of both Hamilton and Jefferson.
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FIGURE 2.1 Executive Power Continuum

Although Hamilton did support an “energetic” executive, he also—especially in The Federalist Papers (Nos. 67–77)—supported the presidency as a “republican” office and as part of the separation-of-powers system. Some writers take Hamilton’s call for “energy in the executive” and extrapolate from it—incorrectly—that energy means unilateral, independent power and dominance similar to the monarchical powers against which the colonists fought a revolution and that the Congress has but a few ways to check presidential power.16 By the same token, weak executive advocates have also hijacked Thomas Jefferson, who, while calling for government closer to the people and a limited presidency, nonetheless saw times when the executive was compelled to act, even at times beyond the strict limits of the law.17 (See Figure 2.1.)

As testimony to the framers’ reticence to establish an executive with “independent” energy, or a government built for swift action, one need look no further than the separation of powers—a clear indication of the framers’ desire to prevent tyranny, not promote efficiency in government. The monarchy they had just rebelled against was “efficient.” Their new government was designed for prudence, not action. Witness the framers’ creation of dual separation, with both horizontal separation (the traditional executive-legislative-judicial divide) and vertical separation (federalism).

Understanding the Constitution: The Federalist Papers

The invention of the presidency was but one step in the creation process. The new system of government still had to be ratified by the states. And one of the chief bones of contention was the presidency and the fear that this new president might become a king. Two opposing camps quickly formed: the Federalists, who supported ratification, and the Anti-Federalists, most of whom sought a more democratic and decentralized government. It was the Anti-Federalists who were most suspicious of the potential threat of presidential power.

Alexander Hamilton, James Madison, and John Jay began writing newspaper pieces in support of the new Constitution (these would later become The Federalist Papers), being careful to note the limits on presidential power. The Anti-Federalists raised their own concerns about the presidency. Edmund Randolph of Virginia said the presidency could be “the fetus of monarchy,” George Mason saw the presidency as an “elective monarchy,” and Patrick Henry thought the new presidency “squints toward monarchy.” They were serious charges and had to be answered.

Hamilton’s answer to the Anti-Federalist charges, The Federalist, No. 69, is a direct comparison between the newly created president and the king of England and is worth quoting at length:


The president of the United States would be an officer elected by the people for four years; the King of Great Britain is a perpetual and hereditary prince. The one would be amenable to personal punishment and disgrace [through impeachment]; the person of the other is . . . inviolable. The one would have a qualified negative upon the acts of the legislative body; the other has an absolute negative. The one would have a right to command the military and naval forces of the nation; the other, in addition to the right, possesses that of declaring war [a right reserved to congress in the Constitution], and of raising and regulating fleets and armies [likewise, a responsibility of Congress] by his own authority. The one would have a concurrent power [with the Senate] in the formation of treaties; the other is the sole possessor of the power of making treaties. The one would have a like concurrent authority in appoint to office; the other is the sole author of all appointments. The one can confer no privileges whatsoever; the other can make denizens aliens, nobleman commoners; can erect corporations with the rights incident to corporate bodies. The one can prescribe no rules concerning the commerce of currency of the nation; the other is in several respects the arbiter of commerce. . . . The one has no particle of spiritual jurisdiction; the other is supreme head and governor of the national church! What answer shall we give to those who would persuade us that things so unlike resemble each other? The same that ought to be given to those who tell us that a government, the sole power of which would be in the hands of the elective and periodical servants of the people, is an aristocracy, a monarchy, and despotism.



While Hamilton called for an energetic executive, it was an office of inferior power to the British monarch and connected to the other branches by certain checks and balances. Hamilton’s energetic executive was a republican executive and was part of a larger three-branch form of government.

Other framers expressed concern about this newly created presidency. Thomas Jefferson, writing from Paris to John Adams about the new Constitution, noted that he found “things in it which stagger all my disposition to subscribe to what such an assembly has proposed.” Most disturbing to Jefferson was that the presidency reminded him of “a bad edition of a Polish king.” As Jefferson reasoned:


He may be elected 4 years to 4 years for life. Reason and experience prove to us that a chief magistrate, so continuable, is an officer for life. When one or two generations shall have proved that this is an office for life, it becomes on every succession worthy of intrigue, of bribery, of force, and even of foreign interference. . . . Once in office, and possessing the military force of the union, without either the aid or Check of a council, he would not be easily dethroned, even if the people could be induced to withdraw their votes from him.18



Despite serious reservation surrounding the presidency, the Constitution was ratified and a presidency created. How well—or poorly—did this new republican executive work?
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