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Preface to First Edition



Health and safety at work is, for many managers, a difficult subject. Apart from being steeped in the law, which can be difficult to interpret, it requires a broad knowledge of many disciplines, such as psychology, engineering, chemistry, ergonomics and medicine, each of which is a subject of study in its own right.

Individual attitudes to health and safety, and indeed the corporate attitudes of organisations, may vary substantially. Is health and safety just a question of complying with the law? Should an organisation that likes to think of itself as caring, promote health and safety as part of that caring philosophy? Or should health and safety be seen as an important feature of the business operation aimed at reducing the losses associated with accidents, ill health, etc?

Increasingly, as we move towards a quality-orientated approach to our business activities, it will be seen that health and safety is an integral feature of such an approach. Everyone has a role to play in the management of quality. Accidents, ill health, sickness absence and damage-producing incidents feature in the ‘price of non-conformance’ – an important measure in quality management.

How much did accidents and sickness absence cost your organisation last year? What is the cost of your current employer’s and occupier’s liability insurance? Have you recently been prosecuted and fined for breaches of health and safety legislation? There is no doubt that accidents and sickness represent substantial losses to any company. A meagre 10 per cent reduction in these costs can be significant. A 20 per cent reduction would be marvellous.

There is a need, therefore, for managers to be more knowledgeable about the subject of health and safety from a legal, scientific and technical viewpoint. This book has been written with this objective in mind. I hope it will help managers to understand the subject better and make a contribution to improved levels of health and safety performance.

Jeremy Stranks
1989

		

	
		
			
			

		
		


			
		

Preface to Ninth Edition



In the short time since the revised Eighth Edition was published, two significant statutes have come into operation, namely the Corporate Manslaughter and Corporate Homicide Act, and the Health and Safety (Offences) Act. 

The corporate manslaughter legislation has particular significance for those who are ‘the controlling mind’ (mens rea) of an organisation. Senior people, such as chief executives, managing directors, senior partners and ‘similar officers of the body corporate’ need to be fully aware of their duties under health and safety legislation. They need to ensure that, first, measures for installing and maintaining health and safety procedures are adequately resourced and managed and that second, those providing health and safety-related advice to the organisation are truly competent to do so bearing in mind the risks to which employees and others are exposed while at work. In many cases, senior people will need training to enable them to assess the health and safety performance of the organisation and to perform their duties under the Health and Safety at Work Act and Regulations.

Increasingly, people are beginning to realise that accidents are not solely caused through breaches of the law, however. Accidents are about people, the jobs they do and organisational factors affecting their work. This is why behavioural safety, as a relatively new concept, is gaining considerable significance in the development of strategies for accident prevention. In view of the importance of this subject, the part on behavioural safety has been extended in this edition. 

Fundamentally, organisations have got to take health and safety on board and treat it as a significant feature of their activities. The Institute of Directors (IOD) and the Health and Safety Executive (HSE) have recently set out an agenda for the effective leadership of health and safety which senior management should put into practice. Failure to do so could be expensive!

Jeremy Stranks
2010
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Principal Legal Requirements



The law on health and safety at work has, like much protective legislation, developed in a fragmented way over the last two centuries. In many cases, its growth has been brought about as a result of public outcry at, for instance, the appalling conditions under which children worked in the Lancashire textile mills following the Industrial Revolution. Indeed, the first statute, the Health and Morals of Apprentices Act 1802, was passed to combat this state of affairs in the textile industry. This Act limited the working hours of apprentices and established minimum standards of environmental control in terms of heating, ventilation and humidity control. Enforcement was by means of visitors to factories appointed by local magistrates.

The Factory Act 1833 resulted in the appointment of four factory inspectors with specific powers of entry to factories and means of enforcement. However, it was not until 1864 that such powers were extended beyond the textile industry to the matchmaking and pottery industries and, subsequently, with the Factory and Workshop Act 1878, to other forms of manufacturing industry. A final consolidating Act, the Factory and Workshop Act 1901, formed the basis for much of the current protective health and safety legislation. It enabled the Minister or Secretary of State to make specific regulations covering a wide range of relatively dangerous industrial processes and practices.

Modern health and safety legislation commenced with the Factories Act 1937, the predecessor of the Factories Act 1961. Similar legislation came into operation about this time dealing with mines and quarries, offices, shops and railway premises, and agriculture.

The Report of the Committee on Safety and Health at Work (Cmnd 5034) was published in July 1972 (The Robens Report). This Report proposed substantial changes in the law and administration of occupational health and safety and was instrumental in the passing of the Health and Safety at Work Act 1974, described in the following pages.

Since 1993 European Directives have had a significant effect on UK health and safety legislation.

CRIMINAL AND CIVIL LIABILITY

Breaches of health and safety law can incur both criminal and civil liability.

1. Criminal liability

A crime is an offence against the state. Criminal liability refers to the duties and responsibilities under statute, principally the Health and Safety at Work etc Act 1974, and regulations, and the penalties that can be imposed by the criminal courts, mainly fines and imprisonment.

Criminal law is based on a system of enforcement. Its statutory provisions are enforced by the state’s enforcement agencies, such as the police, Health and Safety Executive, local authorities and fire authorities.

2. Civil liability

A civil action generally involves negligence and/or breach of a statutory duty. In such actions a claimant sues a defendant for a remedy (or remedies) that is beneficial to the claimant. In most cases this takes the form of damages, a form of financial compensation. In a substantial number of cases the plaintiff will agree to settle out of court.

Civil liability, therefore, refers to the ‘penalty’ that can be imposed by a civil court, eg the County Court, High Court, Court of Appeal (Civil Division) or House of Lords, and consists of awards of damages for injury, disease and/or death at work.

HEALTH AND SAFETY AT WORK ACT (HASAWA) 1974

1. Duties of employers

It is the duty of every employer, so far as is reasonably practicable, to ensure the health, safety and welfare at work of all his employees (HASAWA Section 2(1)). In particular, this includes:

(a)the provision and maintenance of plant and systems of work that are safe and without risks to health (HASAWA Section 2(2) (a));

(b)arrangements for ensuring the safety and absence of health risks in connection with the use, handling, storage and transport of articles and substances (HASAWA Section 2(2) (b));

(c)the provision of such information, instruction, training and supervision as is necessary to ensure the health and safety at work of employees (HASAWA Section 2(2) (c));

(d)the maintenance of any place of work under the employer’s control in a condition that is safe and without risks to health, and the provision and maintenance of means of access and egress from it that are safe and without risks to health (HASAWA Section 2(2) (d)); and

(e)the provision and maintenance of a working environment for his employees that is safe, without risks to health and adequate as regards facilities and arrangements for their welfare at work (HASAWA Section 2(2) (e)).

2. Duties of employees

It is the duty of every employee while at work:

(a)to take reasonable care for the health and safety of himself and of other persons who may be affected by his acts or omissions at work; and

(b)as regards any duty or requirement imposed on his employer or any other person by or under any of the relevant statutory provisions, to co-operate with him so far as is necessary to enable that duty or requirement to be performed or complied with (HASAWA Section 7).

No person shall intentionally or recklessly interfere with or misuse anything provided in the interests of health, safety or welfare in pursuance of any of the relevant statutory provisions (HASAWA Section 8).

3. Duties of employers to persons other than their employees

Every employer must conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment, eg contractors, are not exposed to risks to health or safety (HASAWA Section 3(1)).

4. Duties of occupiers of premises to persons other than their employees

Section 4 of the HASAWA has effect for imposing on persons duties in relation to those who:

(a)are not their employees, but

(b)use non-domestic premises made available to them as a place of work or as a place where they may use plant or substances provided for their use there,

and applies to premises so made available and other non-domestic premises used in connection with them.

In this case the person or persons in control of the premises must take such measures to ensure, so far as is reasonably practicable, that the premises, all means of access thereto or egress therefrom, and any plant or substances in the premises or, as the case may be, provided for use there, is or are safe and without risks to health.

The protection under this section extends to visitors who are:

(a)workers, eg employees of a contract land clearance firm; and

(b)visitors to agricultural premises, eg members of the public invited to pick fruit.

5. Duties of designers, manufacturers, importers and suppliers

Section 6 of the HASAWA originally placed specific duties on the designers, manufacturers, importers and suppliers of articles and substances used at work. These duties were amended by Section 36 and Schedule 3 of the Consumer Protection Act (CPA) 1987 whereby, in the case of articles for use at work (see definition below), such persons must:

(a)ensure, so far as is reasonably practicable, that the article is so designed and constructed that it will be safe and without risks to health at all times when it is being set, cleaned, used or maintained by a person at work;

(b)carry out or arrange for the carrying out of such testing and examination as may be necessary for the performance of the duty imposed on him by the preceding paragraph;

(c)take such steps as are necessary to secure that persons supplied by that person with the article are provided with adequate information about the use for which the article is designed or has been tested and about any conditions necessary to ensure that it will be safe and without risks to health at all such times as are mentioned in paragraph (a) above and when it is being dismantled or disposed of; and

(d)take such steps as are necessary to ensure, so far as is reasonably practicable, that persons so supplied are provided with all such revisions of information provided by them by virtue of the preceding paragraph as are necessary by reason of its becoming known that anything gives rise to a serious risk to health or safety.

In the case of substances for use at work, such persons have a duty to:

(a)ensure, so far as is reasonably practicable, that the substance will be safe and without risks to health at all times when it is being used, handled, processed, stored or transported by a person at work or in premises to which Section 4 applies;

(b)carry out or arrange for the carrying out of such testing and examination as may be necessary for the performance of the duty imposed on him by the preceding paragraph;

(c)take such steps as are necessary to secure that persons supplied by that person with the substance are provided with adequate information about any risks to health or safety to which the inherent properties of the substance may give rise, about the results of any relevant tests which have been carried out on or in connection with the substance and about any conditions necessary to ensure that the substance will be safe and without risks to health at all such times as are mentioned in paragraph (a) above and when the substance is being disposed of; and

(d)take such steps as are necessary to secure, so far as is reasonably practicable, that persons so supplied are provided with all such revisions of information provided by them by virtue of the preceding paragraph as are necessary by reason of it becoming known that anything gives rise to a serious risk to health or safety.

Under the CPA, ‘articles for use at work’ and ‘substances’ are defined thus:

Article for use at work means:

(a)any plant designed for use or operation (whether exclusively or not) by persons at work, or who erect or install any article of fairground equipment; and

(b)any article designed for use as a component in any such plant or equipment.

Substance means any natural or artificial substance (including micro-organisms) intended for use (whether exclusively or not) by persons at work.

SOURCES OF CRIMINAL LAW

1. Statutes

One of the principal functions of Parliament is the enactment of statutes or Acts of Parliament. Most statutes commence their life as a bill and most government-introduced bills start the Parliamentary process in the House of Commons. (Some bills of a non-controversial nature may start in the House of Lords, however.)

The process in the House of Commons commences with a formal first reading. This is followed by a second reading at which stage there is discussion on the general principles and the bill’s main purpose. Following the second reading the bill goes to the committee stage for detailed consideration by an appointed committee comprising both Members of Parliament and specialists. Following consideration, the committee reports back to the House with recommendations for amendments. Such amendments are considered by the House and it, in turn, may make amendments at this stage and/or return the bill to the committee for further consideration. After this report stage the bill receives a third reading when only verbal alterations are made.

The bill is then passed to the House of Lords where it goes through a similar process. The House of Lords either passes the bill or amends it, in which case it is returned to the House of Commons for further consideration.

After a bill has been passed by both Houses it receives the Royal Assent, which is always granted, and becomes an Act of Parliament.

2. Regulations

A statute generally confers power on a Minister or Secretary of State to make ‘statutory instruments’, which may indicate more detailed rules or requirements for implementing the overall objectives of the statute. Most statutory instruments take the form of Regulations and come within the area of law known as delegated or subordinate legislation.

The HASAWA is an enabling Act. This means that, in the case of health and safety regulations, the Secretary of State for Employment has powers conferred under HASAWA (section 15, Schedule 3 and section 80) to make Regulations on a wide variety of issues, but within the general objectives and aims of the parent Act. Examples of Regulations made under HASAWA are the Electricity at Work Regulations 1989, Health and Safety (First Aid) Regulations 1981, and Management of Health and Safety at Work Regulations 1999.

Regulations may:

(a)repeal or modify existing statutory provisions;

(b)exclude or modify the provisions of sections 2–9 of HASAWA or existing provisions in relation to any specified class;

(c)make a specified authority, eg a local authority, responsible for enforcement;

(d)impose approval requirements;

(e)refer to specified documents to operate as references;

(f)give exemptions;

(g)specify the class of person who may be guilty of an offence, eg employers; and

(h)apply to a particular case only.

APPROVED CODES OF PRACTICE

The need to provide elaboration on the implementation of regulations is recognised in Section 16 of the HASAWA, which gives the Health and Safety Commission (HSC) power to prepare and approve codes of practice on matters contained not only in regulations but in Sections 2 to 7 of the Act. Before approving a code, the Health and Safety Executive (HSE), acting for the HSC, must consult with any interested body.

An Approved Code of Practice (ACOP) has a special legal status similar to the Highway Code. No one can be prosecuted for an infringement of an ACOP as such, but if someone is prosecuted for any breach of health and safety law to which an ACOP applies, the ACOP is admissible in evidence, and if the guidance it contains has not been followed, the defendant would need to be able to prove that he had fulfilled the legal requirements in some other way.

Thus an ACOP is a quasi-legal document and, although non-compliance does not constitute a breach, if the contravention of the Act or regulations is alleged, the fact that the ACOP was not followed would be accepted in court as evidence of failure to do all that was reasonably practicable. A defence would be to provide that works of equivalent nature had been carried out or something equally good or better had been done.

Examples of ACOPs are:

Control of asbestos at work (Control of Asbestos at Work Regulations 2002).

Control of substances hazardous to health (Control of Substances Hazardous to Health Regulations 2002).

HSE Guidance Notes

The HSE issues Guidance Notes in some cases to supplement the information in both regulations and ACOPs. These Guidance Notes have no legal status and are purely of an advisory nature.

HSE Guidance Notes fall into six categories:


	General safety

	Chemical safety

	Environmental hygiene

	Medical series

	Plant and machinery

	Health and safety.


Examples of Guidance Notes are:


	
		
				EH40
				Occupational exposure limits
		

				
				MS20
				Pre-employment health screening
		

						
				HS(G)37
				Introduction to local exhaust ventilation
		

						
				PM41
				Application of photoelectric safety systems to machinery
		

						
				GS20
				Fire precautions in pressurised workings.
		

	


POWERS OF INSPECTORS

An inspector appointed under the Act, eg HSE Inspector, Environmental Health Officer, Agricultural Health and Safety Inspector, has the following powers:

(a)to enter premises at any reasonable time, or at any time (day or night) if he has reason to believe a dangerous situation exists;

(b)where an inspector has reason to believe he may be obstructed from entering premises in the exercise of his duties, he may enter the premises accompanied by a police constable; he may also take with him any other person authorised by the enforcing authority, together with any equipment and materials he may need;

(c)to make those examinations and investigations he considers necessary to determine whether there has been a breach of the law;

(d)to direct that premises, or part of a premises, are left undisturbed for so long as is reasonably necessary;

(e)to take measurements and photographs and make such recordings as he considers necessary for the purpose of such investigations or examinations;

(f)to take samples of any articles or substances found in the premises, and of the atmosphere in or in the vicinity of any such premises;

(g)where he has reason to believe that any article or substance has caused or is likely to cause danger to health and safety, to arrange for it to be dismantled or subjected to any process or test;

(h)to take possession of and detain any article or substance for so long as is necessary, either for the purpose of examination or test, to ensure that it is not tampered with before his examination of it is completed, or to ensure that it is available for use as evidence in any subsequent proceedings;

(i)to question any person who may have information relevant to his investigations, either alone or in the presence of another person whom he has invited or allowed to be present, and require that person to answer questions and to sign a declaration of the truth of his answers;

(j)to require the production of, inspect and take copies of or any entry in, any books or documents which are required under the statutory provisions to be kept or which may be necessary for him to see for the purposes of any examination or investigation;

(k)to demand such facilities and assistance as may be necessary to enable him to exercise any of the above-mentioned powers; and

(l)to assume any other powers necessary to enable him to carry into effect the relevant statutory provisions.

If a person in charge of a premises requests to be present at the time, an inspector may not dismantle or subject to any process or test any article or substance other than in the presence of that person. Moreover, where an inspector takes possession of an article or substance, he must leave a notice with a responsible person giving particulars sufficient to identify it.

Where an inspector has reasonable cause to believe that any article or substance found in any premises which he has power to enter is a cause of imminent danger of serious personal injury, he may seize that article or substance and cause it to be rendered harmless. However, where practicable, the inspector must, first of all, take a sample of same and give to a responsible person at the premises a portion of the sample marked in a manner sufficient to identify it, together with a copy of his written report.

In situations where an inspector questions persons mentioned in (i) above, the answers given by that person in the course of the interrogation are not admissible in evidence in any subsequent proceedings against that person.

IMPROVEMENT AND PROHIBITION NOTICES

An inspector appointed under the HASAWA may serve two types of notice.

Improvement notices

Where an inspector is of the opinion that a person:

(a)is contravening one or more of the relevant statutory provisions, or

(b)has contravened one or more of these provisions in circumstances that make it likely that the contravention will continue or be repeated,

he may serve an improvement notice on that person requiring that he remedy the contravention(s) or, as the case may be, the matters occasioning it within such period (ending not earlier than the period within which an appeal may be brought) as may be specified in the notice.

Prohibition notices

Where an inspector is of the opinion that a work activity involves or will involve a risk of serious personal injury, he may serve a prohibition notice on the owner and/or occupier of the premises or the person having control of that activity. Such a notice will direct that the specified activities in the notice shall not be carried on by or under the control of the person on whom the notice is served unless certain specified remedial measures have been complied with.

It should be noted that it is not necessary that an inspector believes that a legal provision is being or has been contravened. A prohibition notice is served where there is an immediate threat to life and in anticipation of danger.

A prohibition notice may have immediate effect after its issue by the inspector. Alternatively, it may be deferred, thereby allowing the person time to remedy the situation, carry out works, etc. The duration of a deferred prohibition notice is stated on the notice.

Failure to comply with notices

In the case of both an improvement notice and a prohibition notice, where there is failure to comply within the time specified, or, in the event of an appeal against the notice, after the expiry of any extra time allowed for compliance by a tribunal, the person concerned can be prosecuted. Where a person is convicted of an offence specified in an improvement or prohibition notice and the contravention is continued after the conviction, he may be found guilty of a further offence and liable on summary conviction to a fine not exceeding £200 for each day on which the contravention is continued, in addition to the original maximum fine of £20,000 for each contravention specified.

Appeals against notices

Where a person lodges an appeal against an improvement notice, the operation of that notice is automatically suspended. In the case of a prohibition notice, however, the requirements of the notice continue to apply, unless a tribunal has directed otherwise, in which case the suspension operates from the date directed by the tribunal.

Prosecution

Prosecution is frequently the outcome of failure to comply with an improvement or prohibition notice. Conversely, an inspector may simply institute legal proceedings without service of a notice. Cases are normally heard in a magistrates court, but there is also provision in the HASAWA on indictment. Much depends upon the gravity of the offence.

[image: ]

Figure 1.1Improvement and prohibition notices
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Figure 1.1 cont.

Corporate liability

Where an offence under any of the relevant statutory provisions (eg regulations made under HASAWA 1974) committed by a body corporate is proved to have been committed with the consent or connivance of, or to have been attributable to any neglect on the part of, any director, manager, secretary or other similar officer of the body corporate or a person who was purporting to act in any such capacity, he as well as the body corporate shall be guilty of that offence and shall be liable to be proceeded against and punished accordingly. (Sec 37(1) HASAWA).

This means, fundamentally, that:

(a)where an offence is committed through neglect or omission by a constituted board of directors, the company itself can be prosecuted as well as the directors individually who may have been to blame;

(b)where an individual functional director is guilty of an offence, he can be prosecuted as well as the company; and

(c)a company can be prosecuted even though the act or omission resulting in the offence was committed by a junior official or executive, or even a visitor to the company premises.

Other ‘corporate’ persons, eg personnel managers, training officers, chief engineers, health and safety advisers, may also be guilty of offences. Section 36 of the HASAWA deals with such offences thus:

Where the commission by any person of an offence under any of the relevant statutory provisions is due to the act or default of some other person, that other person shall be guilty of the offence, and a person may be charged with and convicted of the offence … whether or not proceedings are taken against the first mentioned person.

HEALTH AND SAFETY (OFFENCES) ACT 2008

This Act amends section 22 of the HASAWA. It raises the maximum fine that may be imposed by the lower courts from £5,000 to £20,000 for most health and safety offences and makes imprisonment an option for more offences in both the lower and higher courts. Certain offences, which are currently triable only in the lower courts, may be triable in either the lower or higher courts.

The HSE specifies that prosecutions should be in the public interest and where one or more of a list of circumstances apply, namely:


	where death was a result of a breach of the legislation;

	there has been reckless disregard of health and safety requirements;

	there have been repeated breaches which give rise to significant risk, or persistent and significant poor compliance; or

	false information has been supplied willfully, or there has been intent to deceive in relation to a matter which gives rise to significant risk. 


CORPORATE MANSLAUGHTER

There have been a number of criminal cases in recent years involving the offence of ‘corporate manslaughter’. Fundamentally, manslaughter is of two kinds, that is, voluntary manslaughter and involuntary manslaughter. Voluntary manslaughter, which is essentially murder but reduced in severity owing to, say, diminished responsibility, is not relevant to health and safety. Involuntary manslaughter, on the other hand, extends to all unlawful homicides where there is no malice aforethought or intent to kill.

There are two forms of involuntary manslaughter, that is, constructive manslaughter and reckless manslaughter. Constructive manslaughter applies to situations where death results from an act unlawful at common law or by statute, amounting to more than mere negligence. Reckless manslaughter (or gross negligence) arises where death is caused by a reckless act or omission. A person acts recklessly ‘without having given any thought to the possibility of there being any such risk or, having recognised that there was some risk involved, has none the less gone on to take it’ (R v Caldwell (1981) 1 AER 961).

Companies, undertakings and their ‘controlling minds’

Companies and undertakings operate through their chief executives, directors, managers and employees. In order to convict a company of manslaughter it must be shown that a causal link existed between a grossly negligent act or omission by a person who is the ‘controlling mind’ of the company and the immediate cause of death.

This principle assumes that there are certain directors or senior managers whose acts and states of mind can properly be regarded as those of the company itself. Such persons are to be identified as those who are entrusted with the powers of the company. Accordingly, the conviction of a company for manslaughter by gross negligence in the absence of evidence establishing the guilt of an identified individual for the same crime is not possible.

Generally, a person can only be a ‘controlling mind’ if he is a director or other superior officer, undertaking the functions of management, but if the board has delegated part of its functions of management to a named individual, with full discretion to act independently, then in such circumstances, the delegated person can be considered a controlling mind. (Tesco v Nattrass (1971) 2 AER).

In these circumstances the prosecution will need to show that an act or omission by a controlling officer created a dangerous situation and whether precautions were then taken to guard against that danger. With large organisations featuring a diffuse management structure, it is more difficult to attribute grossly negligent acts or omissions committed in the course of the company’s operations to a controlling officer and, therefore, to the organisation itself. Conversely, with a small company, it would be relatively straightforward to establish the causal link.

CORPORATE MANSLAUGHTER AND CORPORATE HOMICIDE ACT 2007 

The offence

This statute sets out a specific offence for convicting an organisation where a gross failure in the way activities were managed or organised resulted in:


	a person’s death; and

	amounts to a gross breach of a relevant duty of care owed by the organisation to the deceased.


This offence is called ‘corporate manslaughter’ in England, Wales and Northern Ireland, and ‘corporate homicide’ in Scotland.

Organisations

The Act applies to:


	companies incorporated under companies legislation or overseas;

	other corporations including:
a.public bodies incorporated by statute such as local authorities, NHS bodies and a wide range of non-departmental public bodies;

b.organisations incorporated by Royal Charter;

c.limited liability partnerships.


	all other partnerships and trade unions and employer’s associations, if the organisation concerned is an employer;

	Crown bodies, such as government departments or police forces.


Management systems

Thus, an organisation to which this offence applies is guilty of an offence if the way its activities are managed or organised by its senior management is a substantial element in the breach of the law stated above. It is committed by the persons who make significant decisions about the organisation or substantial parts of it. This includes both centralised headquarters functions as well as those in operational management roles.

Fundamentally, the organisation’s conduct must have fallen far below that which could have been reasonably expected. Judges must take into account any breaches of health and safety legislation by the organisation and how serious and dangerous those failures were.

Relevant duty of care

A relevant duty of care in relation to an organisation means any of the following duties owed by it under the law of negligence:

(a)a duty owed to its employees or to other persons working for the organisation or performing services for it;

(b)a duty owed as occupier of premises;

(c)a duty owed in connection with:

(i)the supply by the organisation of goods or services (whether for consideration or not);

(ii)the carrying on by the organisation of any construction or maintenance operations;

(iii)the carrying on by the organisation of any other activity on a commercial basis; or

(iv)the use or keeping by the organisation of any plant, vehicle or other thing.

(d)a duty owed by a person who, by reason of being a person within ss(2) is someone for whose safety the organisation is responsible.

Gross breach of a duty of care

Section 8 of the Act outlines the factors a jury must consider where an organisation owed a relevant duty of care to a person and it falls to the jury to decide whether there has been a gross breach of that duty.

The jury must consider whether the evidence shows that the organisation failed to comply with any health and safety legislation that relates to the alleged breach, and if so:

(a)how serious that failure was;

(b)how much of a risk of death it posed.

The jury may also:

(a)consider the extent to which the evidence shows that there were attitudes, policies, systems or accepted practices within the organisation that were likely to have encouraged any such failure as is mentioned above, or to have produced tolerance of it;

(b)have regard to any health and safety guidance that relates to the alleged breach.

Health and safety guidance means any code, guidance, manual or similar publication that is concerned with health and safety matters and is made or issued (under a statutory provision or otherwise) by an authority responsible for the enforcement of any health and safety legislation. 

Remedial Orders

A court before which an organisation is convicted of corporate manslaughter or corporate homicide may make a Remedial Order requiring the organisation to take specified steps to remedy:

(a)the relevant breach; 

(b)any matter that appears to the court to have resulted from the relevant breach and to have been a cause of death; 

(c)any deficiency, as regards health and safety matters, in the organisation’s policies, systems or practices of which the relevant breach appears to the court to be an indication.

Publicity Orders

A court before which an organisation is convicted of corporate manslaughter or corporate homicide may make a Publicity Order requiring the organisation to publicise in a specified manner:

(a)the fact that it has been convicted of the offence;

(b)specified particular of the offence; 

(c)the amount of any fine imposed;

(d)the terms of any Remedial Order made.

Individual liability

An individual cannot be guilty of aiding, abetting, counselling or procuring the commission of the offence of corporate manslaughter or corporate homicide. 

Penalties

An organisation convicted of this offence can receive:

(a)a fine for which no upper limit is prescribed;

(b)a Publicity Order; and

(c)a Remedial Order.

Enforcement

Investigations relating to corporate manslaughter/homicide are led by the Police and, in certain cases, with the assistance of the HSE, local authorities and other agencies.

LEADERSHIP ACTIONS FOR DIRECTORS AND BOARD MEMBERS

The combined Institute of Directors/HSE publication Leading Health and Safety at Work (2009) sets out an agenda for the effective leadership of health and safety. This Guidance is designed for use by all directors, governors, trustees, officers and their equivalents in the private, public and third sectors. It applies to organisations of all sizes.

Essential principles

The Guidance establishes three essential principles:


	Strong and active leadership from the top:

	visible, active commitment from the board;

	establishing effective ‘downward’ communication systems and management structures;

	integration of good health and safety management with business decisions.



	Worker involvement

	engaging the workforce in the promotion and achievement of safe and healthy conditions;

	effective ‘upward’ communication;

	providing high quality training.



	Assessment and review

	identifying and managing health and safety risks;

	accessing (and following) competent advice;

	monitoring, reporting and reviewing performance.




Health and safety leadership checklist

The Guidance finishes with a list designed to check an employer’s status as a leader on health and safety.


	How do you demonstrate the board’s commitment to health and safety?

	What do you do to ensure appropriate board-level review of health and safety?

	What have you done to ensure your organisation, at all levels including the board, receives competent health and safety advice?

	How are you ensuring all staff, including the board, are sufficiently trained and competent in their health and safety responsibilities?

	How confident are you that your workforce, particularly safety representatives, are consulted properly on health and safety matters, and that their concerns are reaching the appropriate level including, as necessary, the board?

	What systems are in place to ensure your organisation’s risks are assessed, and that sensible control measures are established and maintained?

	How well do you know what is happening on the ground, and what audits or assessments are undertaken to inform you about what your organisation and contractors actually do?

	What information does the board receive regularly about health and safety, eg performance data and reports on injuries and work-related ill health?

	What targets have you set to improve health and safety and do you benchmark your performance against others in your sector or beyond?

	Where changes in working arrangements have significant implications for health and safety, how are these brought to the attention of the board?


JOINT CONSULTATION WITH EMPLOYEES

The Safety Representatives and Safety Committees Regulations (SRSCR) 1977 provide for the appointment in prescribed cases by recognised trade unions of safety representatives from among the employees. Those selected represent the workforce in consultation with the employer with a view to promoting and developing measures to ensure the health and safety at work of employees, and in checking the effectiveness of such measures.

1. Safety representatives

A safety representative is a person appointed by his trade union to represent workers in consultations with the employer on all matters relating to health and safety at work. He has the following specific functions, following notification to the employer in writing of his appointment:

(a)to investigate potential hazards and causes of accidents at the workplace;

(b)to investigate complaints from employees concerning health and safety risks at work;

(c)to make representation to the employer on matters arising out of (a) and (b) above and on general matters affecting the health, safety and welfare of employees;

(d)to carry out certain inspections:

–of the workplace, after giving reasonable notice to the employer;

–of a relevant area following a reportable accident or scheduled dangerous occurrence, or where a reportable disease is contracted, if it is safe to do so and in the interests of the employees represented;

–of documents relating to the workplace or employees which the employer is required to maintain;

(e)to represent his group of employees in consultation with inspectors appointed under the Act, and to receive information from them;

(f)to attend meetings of safety committees.

2. Safety committees

Where requested in writing by at least two safety representatives the employer must form a safety committee (SRSCR). When establishing a safety committee, the employer must:

(a)consult with both the safety representatives making this request, and with representatives of the trade union whose members work in any workplace where it is proposed that the committee will function;

(b)post a notice stating the composition of the committee and the workplace(s) to be covered by it, in a place where it can easily be read by employees;

(c)establish the committee within three months following the request for its formation.

It is the employer’s prerogative to establish the objectives, role and function of the safety committee, together with aspects such as frequency of meeting, rotation of chairman, minutes, agenda, etc.

It should be appreciated that safety committees have a significant role in reducing accidents and occupational ill health. They are a forum for discussion on a wide range of topics, an important system for dissemination of information and can be extremely effective in maintaining good standards of communication between employers and employees.

3. Non-unionised employees

Under the Health and Safety (Consultation with Employees) Regulations 1996, employers must consult any employees who are not covered by the Safety Representatives and Safety Committees Regulations. This may be by direct consultation with employees or through representatives elected by the employees they are to represent.

HSE Guidance

HSE Guidance accompanying the regulations details:

(a)which employees must be involved;

(b)the information they must be provided with;

(c)procedures for the election of representatives of employee safety;

(d)the training, time off and facilities they must be provided with; and

(e)their functions in office.

RUNNING A SAFETY COMMITTEE

As with any committee, it is essential that the constitution of a safety committee be in written form. The following points should be considered when establishing and running a safety committee.

1. Objectives

To monitor and review the general working arrangements for health and safety.

To act as a focus for joint consultation between employer and employees in the prevention of accidents, incidents and occupational ill health.

2. Composition

The composition of the committee should be determined by local management, but should normally include equal representation of management and employees, ensuring all functional groups are represented.

Other persons may be co-opted to attend specific meetings, eg health and safety adviser, company engineer.

3. Election of committee members

The following officers should be elected for a period of one year: the chairman, the deputy chairman and the secretary. Nominations for these posts should be submitted by a committee member to the secretary for inclusion in the agenda of the final meeting in each yearly period. Members elected to office may be renominated or re-elected to serve for further terms.

Election should be by ballot and should take place at the last meeting in each yearly period.

4. Frequency of meetings

Meetings should be held on a quarterly basis or according to local needs. In exceptional circumstances extraordinary meetings may be held by agreement of the chairman.

5. Agenda and minutes

The agenda should be circulated to all members at least one week before each committee meeting and should include the following items:

(a) Apologies for absence

Members unable to attend a meeting should notify the secretary and make arrangements for a deputy to attend on their behalf.

(b) Minutes of the previous meeting

Minutes of the meeting should be circulated as widely as possible and without delay. All members of the committee, senior managers, supervisors and trade union representatives should receive personal copies. Additional copies should be posted on notice boards.

(c) Matters arising

The minutes of each meeting should incorporate an ‘action column’ in which persons identified as having future action to take, as a result of the committee’s decisions, are named.

The named person should submit a written report to the secretary, which should be read out at the meeting and included in the minutes.

(d) New items

Items for inclusion on the agenda should be submitted to the secretary, in writing, at least seven days before the meeting. The person requesting the item for inclusion on the agenda should state in writing what action has already been taken through the normal channels of communication. The chairman will not normally accept items that have not been pursued through the normal channels of communication prior to submission to the secretary.

Items requested for inclusion after the publication of the agenda should be dealt with, at the discretion of the chairman, as emergency items.

(e) Safety adviser’s report

The safety adviser should submit a written report to the committee, copies of which should be issued to each member at least two days prior to the meeting and attached to the minutes. The safety adviser’s report should include, for example:

(i)a description of all reportable injuries, diseases and dangerous incidents that have occurred since the last meeting, together with details of remedial action taken;

(ii)details of any new health and safety legislation directly or indirectly affecting the organisation, together with details of any action that may be necessary;

(iii)information on the outcome of any safety monitoring activities undertaken during the month, eg safety inspections of specific areas, risk assessments undertaken; and

(iv)any other matters that, in the opinion of the secretary and himself, need a decision from the committee.

(f) Date, time and place of the next meeting

STATEMENTS OF HEALTH AND SAFETY POLICY

Section 2(3) of the HASAWA imposes a duty on every employer of five or more persons to prepare, and bring to the notice of his employees, a written statement of his general policy with respect to the health and safety at work of his employees. Guidance is provided in Leaflet No HSC 6 Guidance Notes on Employers’ Policy Statements for Health and Safety at Work and Writing Your Health and Safety Policy Statement – How to prepare a safety policy statement for a small business, both available from HMSO.

Content of the policy statement

Essentially, a statement of health and safety policy should be in written form and signed and dated by the owner, occupier or person having control of a business. It should consist of three parts principally, and be subject to regular revision according to individual circumstances, eg change of individual responsibilities. It is standard practice, further, to incorporate a number of appendices dealing with specific aspects of the policy statement, in particular the individual responsibilities of all levels of management and workers for health and safety. The three principal parts of a statement of health and safety policy are as follows.

1. A general statement of intent

This should outline in broad terms the company’s overall philosophy in relation to the management of health and safety. It should also include broad reference to the responsibilities of directors, line management and employees.

2. Organisation

This part is concerned with people and their duties, and outlines the chain of command in terms of health and safety management, in particular individual accountabilities, the system for monitoring implementation of the policy, the role and function of trade union safety representatives and of the safety committee, and a management chart showing the lines of responsibility from managing director or chief executive downwards.

3. Arrangements

This part deals with the systems and procedures for ensuring appropriate standards of safety, health and welfare, including the practical arrangements for their implementation.

Aspects to be incorporated in the ‘Arrangements’ include, for instance, the system for health and safety training, control of the working environment, procedures for operating safe systems of work, machine guarding, housekeeping procedures, noise control, dust control, fire protection procedures, health surveillance arrangements, systems for reporting, recording and investigation of accidents, ill health and dangerous occurrences, emergency procedures, eg in the event of fire, and safety monitoring systems. This part of the policy statement, above all, must be a ‘living document’ which is subject to regular revision and updating.

Fundamentally, a statement of health and safety policy is specific to a particular premises or business operation. It must be carefully thought out, there must be consultation with the workforce during its preparation if it is to be successful and, above all, everyone must be fully aware of his responsibilities towards himself and others with the principal aim of preventing accidents, ill health and other loss-producing incidents.

Appendices to the policy statement

Where specific attention to a particular aspect is necessary, it is common practice to add a number of appendices to the policy statement. Such appendices could include:

(a)general and specific legislation applying to the business;

(b)individual responsibilities of management and employees;

(c)specific company policies relating to, for instance, Aids, smoking on work premises, pre-employment health examinations and other forms of health surveillance, the provision and use of certain forms of personal protective equipment, eg eye protection, first aid procedures;

(d)the hazards that could be encountered and the precautions necessary on the part of workers, eg from machinery, dangerous substances, or the use of ladders;

(e)joint consultation procedures;

(f)the system for providing health and safety information to employees;

(g)fatal and major injury accident procedures;

(h)procedures to protect visitors, eg contractors, and members of the public from risks arising from work activities.

The hierarchy of duties

The duties of people at work under the FA, HASAWA, etc, vary. Certain legal duties on employers and others may be of an absolute nature, or qualified by the terms ‘where practicable’ or ‘so far as is reasonably practicable’.

‘Absolute’ or ‘strict’ duties: where there is a high degree of risk of death or serious injury if safety precautions are not taken, as in the case of certain classes of machinery, the duty on an employer may well be of an absolute or strict nature. Such duties are laid down, for example, in the Provision and Use of Work Equipment Regulations 1998, which places an absolute duty on an employer to ‘ensure that work equipment is maintained in an efficient state, in efficient working order and in good repair’.

‘Practicable’ means more than physically possible. Thus in Adsett v Steel Founders Ltd, the judge said that the measures must be able to be carried out ‘in the light of current knowledge and invention’. Moreover, it was pointed out that ‘practicable’ implies a higher standard of care than the term ‘reasonably practicable’.

‘Reasonably practicable’ means a comparison must be made between, on the one hand, the extent of the risk and, on the other, the sacrifice (costs, time and effort) in taking the measures necessary to avert the risk. If it can be shown that there is a disparity between the degree of risk and sacrifice involved, then the defendant has discharged the burden of proof.

Both the above expressions are concerned with the burden of proof, the former imposing a higher standard than the latter.

‘All reasonable precautions and all due diligence’

An important defence, taken from food safety legislation, has been incorporated in recent health and safety legislation, such as the Control of Substances Hazardous to Health (COSHH) Regulations 2002, Electricity at Work Regulations 1989 and the Pressure Systems Safety Regulations 2000. This defence makes provision for a person charged with an offence to plead that he took ‘all reasonable precautions or steps and exercised all due diligence’ to prevent the commission of the offence. The significance of the word ‘all’ in each case should be noted, and if such a defence is to be successful, proof of management and operation of many of the following systems and procedures, and supported by appropriate documentation, eg internal codes of practice, is necessary:


	A well-written statement of health and safety policy, which clearly identifies individual responsibilities of all concerned.

	Preventive maintenance schedules.

	Cleaning schedules.

	Procedures for providing information, instruction and training to staff, contractors and visitors, in particular, induction and orientation training procedures.

	Formally documented safe systems of work, together with Permit to Work systems.

	Identification of persons classed as ‘competent persons’ together with their specific responsibilities.

	Safety monitoring procedures, eg safety audits.

	Accident and incident reporting, recording and investigation procedures.

	Occupational health and hygiene procedures.

	Environmental control systems, eg noise control.

	Procedures for vetting the relative safety of new machinery, plant, equipment and potentially dangerous substances.

	Procedures for regulating the activities of contractors.

	Fire protection and evacuation procedures.

	Procedures for liaison with enforcement agencies, eg Health and Safety Executive, and action to be taken following the service of an Improvement or Prohibition Notice.

	Health and safety promotional activities, eg health and safety awards.


Documentation of the above is extremely important, and many of the above policies, systems and procedures should be incorporated in an organisation’s Health and Safety Manual which should be related to and referred to in the Statement of Health and Safety Policy.

MANAGEMENT OF HEALTH AND SAFETY AT WORK REGULATIONS 1999

These regulations are accompanied by an Approved Code of Practice (ACOP) produced by the Health and Safety Commission (HSC). They are of particular significance in view of the fact that all post-1992 regulations must be read in conjunction with the duties laid down under these, with particular reference to risk assessment.

Duties on individuals are of an absolute or strict nature, compared with those under the HASAWA and other regulations where the duties are qualified by the term ‘so far as is practicable’ or ‘so far as is reasonably practicable’.

The principal features of the regulations are outlined below.

Risk assessment

Every employer shall make a suitable and sufficient assessment of:

(a)the risks to the health and safety of his employees to which they are exposed while at work; and

(b)the risks to the health and safety of persons not in his employment arising out of or in connection with the conduct by him of his undertaking,

for the purpose of identifying the measures he needs to take to comply with the requirements and prohibitions imposed upon him by or under the relevant statutory provisions.

These are the provisions of the statute, ie the HASAWA, and of any regulations made under the statute, eg Control of Noise at Work Regulations 2005. Similar provisions apply in the case of self-employed persons. (Regulation 3(2))

Any assessment shall be reviewed by the employer if there is reason to suspect it is no longer valid or there has been a significant change in the matters to which it relates. (Regulation 3(3))

An employer shall not employ a young person, ie between the ages of 16 and 18 years, unless he has, in relation to the risks to the health and safety of young persons, made or reviewed an assessment. (Regulation 3(4))

In making or reviewing the assessment an employer who employs or is to employ a young person shall take particular account of:

(a)the inexperience, lack of awareness of risks and immaturity of young persons;

(b)the fitting-out and layout of the workplace and the workstation;

(c)the nature, degree and duration of exposure to physical, chemical and biological agents;

(d)the form, range and use of work equipment and the way in which it is handled;

(e)the organisation of processes and activities;

(f)the extent of the health and safety training provided or to be provided to young persons; and

(g)risks from agents, processes and work listed in the Annex to Council Directive 94/33/EC on the protection of young people at work. (Regulation 3(5))

Principles of prevention to be applied

Where an employer implements preventive and protective measures he shall do so on the basis of the principles specified in Schedule 1 to the Regulations. (Regulation 4)

Health and safety arrangements

Every employer shall make and give effect to such arrangements as are appropriate, having regard to the nature of his activities and the size of his undertaking, for the effective planning, organisation, control, monitoring and review of the preventive and protective measures. These arrangements must be recorded where five or more employees are employed. (Regulation 5)

Health surveillance

Every employer shall ensure that his employees are provided with such health surveillance as is appropriate, having regard to the risks to their health and safety which are identified by the assessment. (Regulation 6)

Health and safety assistance

Every employer must appoint one or more competent persons to assist him in undertaking the measures he needs to take to comply with the requirements and prohibitions imposed upon him by or under the relevant statutory provisions.

Where an employer appoints competent persons, he shall make arrangements for ensuring adequate co-operation between them. (Regulation 7(2))

The employer shall ensure that the number of persons appointed, the time available for them to fulfil their functions and the means at their disposal are adequate having regard to the size of his undertaking, the risks to which his employees are exposed and the distribution of those risks throughout the undertaking. (Regulation (3))

A person shall be regarded as competent where he has sufficient training and experience or knowledge and other qualities to enable him properly to assist in undertaking the measures referred to above. (Regulation 7(5))

Procedures for serious and imminent danger and for danger areas

Employers must:

(a)establish and where necessary give effect to appropriate procedures to be followed in the event of serious or imminent danger to persons at work;

(b)nominate a sufficient number of competent persons to implement these procedures;

(c)prevent any employee being given access to a danger area unless he has received adequate health and safety instruction. (Regulation 8(1))

Contacts with external services

Every employer shall ensure that any necessary contacts with external services are arranged, particularly as regards first aid, emergency medical care and rescue work. (Regulation 9)

Information for employees

Every employer shall provide his employees with comprehensible and relevant information on:

(a)the risks to their health and safety identified by the assessment;

(b)the preventive and protective measures;

(c)the procedures referred to in Regulation 8(1)(a);

(d)the identity of the competent persons nominated in accordance with Regulation 8(1)(b); and

(e)the risks notified to him in accordance with Regulation 11(1)(c) (shared workplaces). (Regulation 10(1))

Every employer shall, before employing a child, provide a parent of the child with comprehensible and relevant information on:

(a)the risks to his health and safety identified by the assessment;

(b)the preventive and protective measures; and

(c)the risks notified in accordance with Regulation 11(1)(c). (Regulation 10(2))

Co-operation and co-ordination

This regulation concerns the duties of employers who share workplaces, whether on a temporary basis, eg a construction site, or a permanent basis, eg office block, industrial estate. Each employer must:

(a)co-operate with other employers to enable them to comply with legal requirements;

(b)take all reasonable steps to co-ordinate the measures he is taking with other employers in order to comply with legal requirements; and

(c)take all reasonable steps to inform other employers of risks to their employees’ health and safety arising from his activities. (Regulation 11(1))

Note: These duties should be read in conjunction with the requirements under the Construction (Design and Management) Regulations 2007 where a construction project may involve several employers.

Persons working in host employers or self-employed persons’ undertakings

Every employer and self-employed person shall ensure that the employer of any employees from an outside undertaking who are working in his undertaking is provided with comprehensible information on:

(a)the risks arising in the undertaking; and

(b)the measures taken by the first-mentioned employer to comply with legal requirements and to protect those employees.

These measures include details of emergency and evacuation procedures and the competent persons nominated to implement such procedures. (Regulation 12)

Capabilities and training

Every employer shall, in entrusting tasks to his employees, take into account their capabilities as regards health and safety. (Regulation 13(1))

Note: This requirement implies a need to match the individual to the task, both mentally and physically, from a health and safety viewpoint. It requires a good understanding of the human factors aspect of health and safety, in particular ergonomic considerations, the physical and mental limitations of people and the potential for human error.

Every employer shall ensure that his employees are provided with adequate health and safety training:

(a)on their being recruited into the employer’s undertaking;

(b)on their being exposed to new or increased risks because of:

(i)their being transferred or given a change of responsibilities within the employer’s undertaking;

(ii)the introduction of new work equipment into or a change respecting work equipment already in use within the employer’s undertaking;

(iii)the introduction of new technology into the employer’s undertaking; or

(iv)the introduction of a new system of work or a change respecting a system of work already in use within the employer’s undertaking. (Regulation 13(2))

Training shall:

(a)be repeated periodically where appropriate;

(b)be adapted to take account of new or changed risks; and

(c)take place during working hours. (Regulation 13(3))

Employees’ duties

Every employee shall use any machinery, equipment, dangerous substance, transport equipment, means of production or safety device provided to him by his employer in accordance both with any training in the use of the equipment concerned which has been received by him and the instructions respecting that use which have been provided to him by the said employer in compliance with the requirements and prohibitions imposed upon that employer by or under the relevant statutory provisions. (Regulation 14(1))

Every employee shall inform his employer or any other employee with specific responsibility for the health and safety of his fellow employees (eg competent person, trade union safety representative):

(a)of any work situation which a person with the first-mentioned employee’s training and instruction would reasonably consider represented a serious and immediate danger to health and safety; and

(b)of any matter which a person with the first-mentioned employee’s training and instruction would reasonably consider represented a shortcoming in the employer’s protection arrangements for health and safety. (Regulation 14(2))

Temporary workers

Every employer shall provide any person working under a fixed-term contract of employment or employed in an employment business with comprehensible information on:

(a)any special occupational qualifications or skills required to be held by that employee if he is to carry out his work safely; and

(b)of any health surveillance required,

before the employee concerned commences his duties. (Regulation 15(1))

Risk assessment in respect of new or expectant mothers

Where:

(a)the persons working in an undertaking include women of child-bearing age; and

(b)the work is of a kind which could involve risk, by reason of her condition, to the health and safety of a new or expectant mother, or to that of her baby, from any processes or working conditions, or physical, biological or chemical agents,

the assessment required by Regulation 3(1) shall also include an assessment of such risk. (Regulation 16(1))

Where, in the case of an individual employee, the taking of any other action the employer is required to take under the relevant statutory provisions would not avoid the risk referred to above, the employer shall, if it is reasonable to do so, and would avoid such risks, alter her working conditions or hours of work. (Regulation 16(2))

If it is not reasonable to alter working conditions or hours of work, or if it would not avoid such risk, the employer shall, subject to section 67 of the Employment Rights Act (ERA) 1996, suspend the employee from work so long as is necessary to avoid such risk. (Regulation 16(3))

References to risk, in relation to risk from any infectious or contagious disease, are references to a level of risk which is in addition to the level to which a new or expectant mother may be expected to be exposed outside the workplace. (Regulation 16(4))

Certificate from a registered medical practitioner in respect of new or expectant mothers

Where:

(a)a new or expectant mother works at night; and

(b)a certificate from a registered medical practitioner or a registered midwife shows that it is necessary for her health or safety that she should not be at work for any period of such work identified in the certificate,

the employer shall, subject to section 67 of the ERA 1996, suspend her from work so long as is necessary for her health or safety. (Regulation 17(1))

Notification by new or expectant mothers

Nothing in paragraph 2 or 3 of Regulation 16 shall require the employer to take any action in relation to an employee until she has notified the employer in writing that she is pregnant, has given birth within the previous six months, or is breastfeeding. (Regulation 18(1))

Nothing in paragraph 2 or 3 of Regulation 16 or in Regulation 17 shall require the employer to maintain action taken in relation to an employee:

(a)in a case:

(i)to which Regulation 16(2) or (3) relates; and

(ii)where the employee has notified her employer that she is pregnant, where she has failed, within a reasonable time of being requested to do so in writing by her employer, to produce for the employer’s inspection a certificate from a registered medical practitioner or a registered midwife showing that she is pregnant;

(b)once the employer knows that she is no longer a new or expectant mother; or

(c)if the employer cannot establish whether she remains a new or expectant mother. (Regulation 18(2))

Protection of young persons

Every employer shall ensure that young persons employed by him are protected at work from any risks to their health or safety which are a consequence of their lack of experience, or absence of awareness of existing or potential risks or the fact that young persons have not yet fully matured. (Regulation 19(1))

Subject to paragraph 3, no employer shall employ a young person for work:

(a)which is beyond his physical or psychological capacity;

(b)involving harmful exposure to agents which are toxic or carcinogenic, cause heritable genetic damage or harm to the unborn child or which in any other way chronically affect human health;

(c)involving harmful exposure to radiation;

(d)involving the risk of accidents which it may reasonably be assumed cannot be recognised or avoided by young persons owing to their insufficient attention to safety or lack of experience or training; or

(e)in which there is a risk to health from:

(i)extreme cold or heat,

(ii)noise, or

(iii)vibration,

and in determining whether work will involve harm or risks for the purpose of this paragraph, regard shall be had to the results of the assessment. (Regulation 19(2))

Nothing in paragraph 2 shall prevent the employment of a young person who is no longer a child for work:

(a)where it is necessary for his training;

(b)where the young person will be supervised by a competent person; and

(c)where any risk will be reduced to the lowest level that is reasonably practicable. (Regulation 19(3))

Provisions as to liability

Nothing in the relevant statutory provisions shall operate so as to afford an employer a defence in criminal proceedings for a contravention of those provisions by reason of any act or default of:

(a)an employee of his; or

(b)a person appointed by him under Regulation 7 (competent person). (Regulation 21)

Restriction of civil liability for breach of statutory duty

Breach of a duty imposed on an employer by these regulations shall not confer a right of action in any civil proceedings in so far as that duty applies for the protection of a third party.

Breach of a duty imposed on any employee by Regulation 14 (employees’ duties) shall not confer a right of action in any civil proceedings in so far as that duty applies for the protection of a third party.

In this regulation, third party, in relation to the undertaking, means any person who may be affected by that undertaking other than the employer whose undertaking it is and persons in his employment.

SCHEDULE 1

General principles of prevention

Schedule 1 specifies the general principles of prevention set out in Article 6(2) of Council Directive 89/391/EEC thus:

(a)avoiding risks;

(b)evaluating the risks that cannot be avoided;

(c)combating the risks at source;

(d)adapting the work to the individual, especially as regards the design of workplaces, the choice of work equipment and the choice of working and production methods, with a view, in particular, to alleviating monotonous work and work at a pre-determined work rate and reducing their effect on health;

(e)adapting to technical progress;

(f)replacing the dangerous by the non-dangerous or the less dangerous;

(g)developing a coherent overall prevention policy that covers technology, organisation of work, working conditions, social relationships and the influence of factors relating to the working environment;

(h)giving collective protective measures priority over individual protective measures; and

(i)giving appropriate instructions to employees.

Work away from base

A substantial number of people work away from their normal base of operations, such as building contractors, people involved in the installation and servicing of equipment, drivers and company representatives. As such, they are exposed to a wide range of hazards through, in most cases, their unfamiliarity with premises, processes and working practices. In some organisations around 20 to 25 per cent of accidents to staff take place on other people’s premises.

The legal requirements relating to work on other people’s premises are dealt with in the Occupiers’ Liability Act 1957, HASAWA and the MHSWR.

Occupiers’ Liability Act 1957

An occupier of premises owes a common duty of care to all lawful visitors in respect of dangers due to the state of the premises or things done or omitted to be done on them.

Health and Safety at Work etc Act 1974 (HASAWA)

An employer must conduct his undertaking in such a way as to ensure, so far as reasonably practicable, that persons not in his employment who may be affected thereby are not thereby exposed to risks to their health or safety. (Section 3)

Every person who has, to any extent, control of premises must ensure, so far as is reasonably practicable, that the premises, all means of access thereto and egress therefrom, and any plant or substances in the premises or provided for use there, is or are safe and without risks to health. (Section 4)

Management of Health and Safety at Work Regulations 1999

Regulation 12 deals with persons working in host employers’ undertakings. Host employers must provide such persons with appropriate instructions and comprehensible information on the risks arising out of or in connection with his undertaking and, secondly, the measures taken in compliance with the requirements and prohibitions imposed upon him by or under the relevant statutory provisions insofar as the said requirements and prohibitions relate to those employees.

Summary

The duties of employers and occupiers of premises towards non-employees working in their premises or undertaking can be summarised as follows:

(a)a general duty of care to all lawful visitors;

(b)a general duty not to expose non-employees to risks to their health or safety;

(c)a general duty on controllers of premises to provide safe premises, safe access and egress, safe plant and substances;

(d)a specific duty to provide instructions and information on risks and precautionary measures necessary by the non-employees or self-employed persons concerned.

Practical procedures to implement these requirements


	Provision of written instructions to non-employees with regard to safe working practices generally.

	Provision of comprehensible written information to non-employees on the hazards and precautions necessary.

	Formal health and safety training sessions for all non-employees prior to commencing work on the host employer’s premises.

	Specification of the health and safety competence necessary for non-employees at the tender stage of contracts.

	Operation of formal hazard reporting systems by non-employees.

	Disciplinary procedures against non-employees for a failure to comply with written instructions and safety signs, including dismissal from the site or premises in serious cases of non-compliance.

	General supervision of non-employees and regular meetings to reinforce the safety requirements for such persons.

	Liaison with the external employers, and certification where necessary, to ensure the employees concerned have received the appropriate information, instruction and training necessary prior to commencing work in the host employer’s undertaking.

	Pre-tender and ongoing site inspections by the external employer to ensure his employees are not exposed to risks to their health or safety.


PASSPORT SCHEMES

Many employees work away from their main workplace, such as those involved in contracting activities involving the servicing of plant and equipment, construction, stripping of asbestos, contract catering and cleaning activities. Apart from the general duty on employers under the HASAWA for such employees to be provided with health and safety training, many regulations, such as the COSHH Regulations, lay down specific requirements for the training of employees.

So how does a client, in selecting a competent contractor for construction work at his premises, or prior to taking on a contract catering service, ensure that the employees of that contractor are adequately trained in health and safety procedures and the precautions necessary to ensure safe working? One of the ways is through the operation of a safety ‘passport’ scheme.

Passport schemes ensure that workers have received health and safety awareness training, and are particularly useful for workers who work in more than one industry or organisation. Passport schemes operate in a number of ways. In the majority of cases such schemes are driven by a particular industry, based on the need to ensure that the employees in that industry, suppliers of services, contractors, self-employed persons and agency staff meet a particular training standard. On this basis, the industry may decide:


	what training is required, particularly core syllabus requirements;

	the qualifications and resources needed by trainers;

	how training will be delivered and assessed, perhaps through passing an accredited training course;

	for how long a passport will be valid;

	the need for refresher training before renewal; and

	the system for keeping records.


Following the development of the training course, courses are offered to workers, who must pass some form of assessment before a passport is issued. On satisfactory completion of the course, the worker is issued with a card, similar to a photo-card driving licence, bearing his photograph, signature and a date of expiry of the card.

After the passport scheme has come into operation, only those holding a valid passport are allowed access to workplaces or construction sites. In some cases, clients insist that all contractors’ employees hold Passports before completing the selection process for a principal contractor.

Outcome of a passport training scheme

On completion of training, passport holders should know:


	the hazards and risks they may face;

	the hazards and risks they can cause for other people;

	how to identify relevant hazards and potential risks;

	how to assess what to do to eliminate the hazards and control the risk;

	how to take steps to control the risks to themselves and others;

	their safety and environmental responsibilities, and those of the people they work with;

	where to find extra information they need to do their job safely; and

	how to follow a safe system of work.


Co-operation between organisations

The HSE encourages organisations to co-operate in this scheme, whereby one scheme recognises the core training of other schemes. This means that passport holders do not have to repeat the core syllabus if they move from one employer or contract to another. They will simply need site and/or activity-specific training.

Monitoring

It is important that supervisors monitor passport holders on a day-to-day basis by asking people about their work, checking whether people are following procedures and observing their work. The standard of training should further be monitored by clients.

For further information see Passport Schemes for Health, Safety and the Environment: A good practice guide, INDG381, HSE Books.

HOME WORKING

Many employees work at home with little or no direct contact with their employer. The scale of work activities undertaken by home workers is extensive, such as the packaging of items such as screws for national store chains; assembly, finishing and packing of electrical goods; work with computers; telephone contact work, such as tele-sales operations; and other tasks, such as ironing and repairing clothing. In the case of those involved in assembly work, components may be delivered, and finished items collected, on a weekly basis. Other home workers may receive information on their future work requirements by letter or e-mail.

The hazards arising from home working activities

The hazards to home workers are extensive. These may include electrical hazards arising from badly maintained electrical equipment, such as soldering equipment, display screen equipment and hand irons, manual handling hazards, fire hazards, chemical hazards and the potential for contracting upper limb disorders. It is common for family members to assist with the work, and in some cases children may be illegally involved in the home working activities as a means of increasing income by the home worker.

The duties of employers

Employers have a general duty of care at common law to ensure that work activities undertaken by employees are safe and without risks to health, and that employees are adequately trained to undertake the work. Under the criminal law, employers have duties under the HASAWA and certain regulations towards home workers comparable with the duties owed to employees working at a specific workplace.

While a home worker’s house may not be under the direct control of an employer, the general and specific duties of employers towards employees apply to this type of work. Employers therefore must have some form of procedure for safety monitoring of home workers’ work activities with particular reference to their working environment; the tasks undertaken; equipment, articles and substances used; and structural features of the room or area where the work is undertaken. Home workers should also receive appropriate information, instruction, training, and supervision. In the last case, supervision may take the form of regular visits by a home workers’ co-ordinator or supervisor to ensure written safety procedures are being observed.

In particular, the employer should prepare and put into practice a statement of policy with respect to home working as part of the organisation’s statement of health and safety policy. Such a statement should incorporate the employer’s duties towards home workers and the organisation, and arrangements for ensuring these duties are put into practice.

Work area inspections and risk assessment

Before employing people to undertake work at home, employers should ensure that an inspection of the home work area is undertaken, with particular reference to environmental working conditions, the safety of work equipment, including that owned by the home worker, fire safety, the storage of hazardous substances and the extent of manual handling required. Where appropriate, risk assessment should be undertaken with a view to identifying the significant hazards and the preventive and protective measures necessary.

It may be necessary for the employer to designate specific areas where the work must be undertaken.

Many home workers use display screen equipment as a significant part of their work. Under the Health and Safety (Display Screen Equipment) Regulations an employer must undertake a workstation risk analysis in the case of defined display screen equipment ‘users’, that is, ‘employees who habitually use display screen equipment as a significant part of their normal work’. On this basis, workstations may need to be modified to meet the requirements of these regulations.

Similar provisions apply in the case of home workers involved in manual handling operations on a regular basis, where it would be necessary for a manual handling risk assessment to be undertaken by the employer with a view to preventing or controlling risks arising from this work.

LONE WORKING SITUATIONS

What is a lone worker?

A ‘lone worker’ or ‘solitary worker’ is defined as anyone who works alone out of contact with other persons. People such as maintenance engineers, post deliverers, housing officers, long-distance drivers and sales representatives might, for example, be classified as lone workers even though they may be in contact with other people, such as customers, subcontractors or suppliers, on a regular basis. In some cases, builders and the employees of building contractors may work on their own at some distance from a main location.

General duties of employers

While there is no specific legal prohibition on lone working, the general and specific duties of employers under the HASAWA apply. Moreover, the employer must, under the MHSWR, asses the risks arising from lone working and plan, organise, control, monitor and review any particular protective measures to ensure that the lone workers are not subjected to more significant risks than other employees who work as a group.

Lone working arrangements

In the design of safe systems of work involving lone working, the following factors should be considered:

(a)careful selection of employees who are fit, competent and reliable;

(b)the need to undertake a suitable and sufficient risk assessment of the lone working activity, which must be kept under review, together with regular monitoring of individual performance;

(c)the employees concerned must be provided with information, instruction and training so that they are quite clear as to all the significant foreseeable risks which may arise and the measures they must take to ensure their own safety and the safety of other persons;

(d)a formally established safe system of work must be operated including, in certain cases, a Permit to Work system, which incorporates a detailed emergency procedure, for example, where an employee is working in a confined space;

(e)suitable and sufficient communication must be maintained, such as the operation of a radio or telephone-based buddy system, central control or electronic monitoring incorporating non-body movement indication/ panic alarm and radio/satellite location, appropriate to the environment in which the lone worker may be working; and

(f)there must be adequate recognition of the more serious consequences for lone workers of fatigue and stress while travelling or undertaking their particular work.

VULNERABLE GROUPS

Certain groups of people, by virtue of their age or physical condition, are considered to be more vulnerable to accidents and ill health at work. These groups include new or expectant mothers, young people and disabled people. The law requires employers to make extra provisions for these groups.

Management of Health and Safety at Work Regulations: Approved Code of Practice

New and expectant mothers

A risk assessment should take account of the risks to new and expectant mothers.

Where the risk assessment identifies risks to new and expectant mothers and these risks cannot be avoided by the preventive and protective measures taken by an employer, the employer will need to:

(a)Alter her working conditions or hours of work if it is reasonable to do so and would avoid the risks. Or if these conditions cannot be met:

(b)Identify and offer her suitable alternative work that is available. Or if that is not feasible:

(c)Suspend her from work. (The Employment Rights Act requires that this suspension should be on full pay. Employment rights are enforced through tribunals.)

Young people

The employer needs to carry out a risk assessment before young people start work and to see where risk remains, taking account of control measures in place. For young workers, the risk assessment needs to pay attention to areas of risk described in Regulation 19(2) (ie beyond physical or psychological capacity, involving exposure to harmful agents, involving exposure to radiation, etc). For several of these areas the employer will need to assess the risks with the control measures in place under other statutory requirements.

When control measures have been taken against these risks and if a significant risk still remains, no child (young worker under compulsory school age) can be employed to do this work. A young worker, above the minimum school leaving age, cannot do this work unless:

(a)it is necessary for his training;

(b)he is supervised by a competent person; and

(c)the risk will be reduced to the lowest level reasonably practicable.

Disabled workers

The Disability Discrimination Act 1995 makes it unlawful for an employer to discriminate against a disabled job applicant or worker with respect to selection for jobs, terms and conditions of employment, promotion or transfer, training, employment benefits and dismissal or other detrimental treatment. A person has a disability for the purposes of the Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities. A disabled person is a person who has a disability. An employer must make reasonable adjustments where working arrangements and/or the physical features of a workplace cause substantial disadvantage for a disabled person in comparison with those who are not disabled.

Reasonable steps that an employer may need to take, and which may need to be covered in the risk assessment process involving a disabled person, include:

(a)altering working hours;

(b)allowing time off for rehabilitation or treatment;

(c)allocating some of the disabled person’s duties to someone else;

(d)transferring the disabled person to another vacancy or another place of work;

(e)giving or arranging training;

(f)providing a reader or interpreter;

(g)acquiring or modifying equipment or reference manuals;

(h)adjusting the premises.

Physical features of the premises which may require adjustment are:

(a)those arising from the design or construction of a building;

(b)exits or access to buildings;

(c)fixtures, fittings, furnishings, equipment or materials;

(d)any other physical element or quality of land or the premises.

Typical examples of physical features that might cause substantial disadvantage to a disabled person are the absence of ramps for wheelchair users, inadequate lighting for someone with restricted vision, doors that are too narrow for wheelchair users and a chair which is unsuitable.

Current trends in health and safety legislation


	All modern health and safety legislation is largely driven by European Directives. For instance:
(a)the Directive ‘on the health and safety of workers at work’ was implemented in the UK as the Management of Health and Safety at Work Regulations 1992; and

(b)the Temporary and Mobile Construction Sites Directive was implemented in the UK as the Construction (Design and Management) Regulations 1994.


	Regulations produced since 1992 do not, in most cases, stand on their own. They must be read in conjunction with the general duties imposed on employers under the MHSWR, in particular the duties relating to:
(a)risk assessment;

(b)the operation and maintenance of safety management systems;

(c)the appointment of competent persons;

(d)establishment and implementation of emergency procedures;

(e)provision of information which is comprehensible and relevant;

(f)co-operation, communication and co-ordination between employers in shared workplaces, eg construction sites, office blocks, industrial estates;

(g)provision of comprehensible health and safety information to employees from an outside undertaking;

(h)assessment of human capability prior to allocating tasks;

(i)provision of health and safety training and instruction; and

(j)specific provisions for pregnant workers and young persons.



DOCUMENTATION AND RECORD KEEPING REQUIREMENTS

Current health and safety legislation places considerable emphasis on the documentation of policies, procedures and systems of work and the maintenance of certain records. The following are some of the documents and records that are required to be produced and maintained:


	Statement of health and safety policy (Health and Safety at Work etc Act 1974).

	Risk assessments in respect of:

	workplaces (Management of Health and Safety at Work Regulations 1999 and Workplace (Health, Safety at Welfare) Regulations 1992);

	work activities (Management of Health and Safety at Work Regulations 1999 and Workplace (Health, Safety and Welfare) Regulations 1992);

	work groups (Management of Health and Safety at Work Regulations);

	new or expectant mothers (Management of Health and Safety at Work Regulations 1999);

	young persons (Management of Health and Safety at Work Regulations 1999);

	work equipment (Provision and Use of Work Equipment Regulations 1998);

	personal protective equipment (Personal Protective Equipment Regulations 1992);

	manual handling operations (Manual Handling Operations Regulations 1992);

	display screen equipment (Health and Safety (Display Screen Equipment) Regulations 1992);

	substances hazardous to health (Control of Substances Hazardous to Health Regulations 2002);

	significant exposure to lead (Control of Lead at Work Regulations 2002);

	noise levels in excess of 80 dBA (Control of Noise at Work Regulations 2005);

	before a radiation employer commences a new activity involving work with ionising radiation (Ionising Radiations Regulations 1999);

	the presence or otherwise of asbestos in non-domestic premises (Control of Asbestos at Work Regulations 2002);

	where a dangerous substance is or is liable to be present at the workplace (Dangerous Substances and Explosive Atmospheres Regulations 2002).



	Safe systems of work, including permits to work and method statements.

	Pre-tender stage health and safety plan and construction phase health and safety plan (Construction (Design and Management) Regulations 2007).

	Planned preventive maintenance schedules (Workplace (Health, Safety and Welfare) Regulations 1992 and Provision and Use of Work Equipment Regulations 1998).

	Cleaning schedules (Workplace (Health, Safety and Welfare) Regulations 1992).

	Written scheme of examination for specific parts of an installed pressure system or of a mobile system and the last report relating to a system by a competent person (Pressure Systems Safety Regulations 2000).

	Written plan of work identifying those parts of a premises where asbestos is or is liable to be present in a premises and detailing how that work is to be carried out safely and without risk to health (Control of Asbestos at Work Regulations 2002).

	Records of examinations and tests of exhaust ventilation equipment and respiratory protective equipment and of repairs carried out as a result of those examinations and tests (Control of Lead at Work Regulations 1999, Control of Substances Hazardous to Health Regulations 2002 and Control of Asbestos at Work Regulations 2002).

	Record of air monitoring carried out in respect of:

	specified substances or processes;

	lead;

	asbestos;
(Control of Substances Hazardous to Health Regulations 2002, Control of Lead at Work Regulations 1998 and Control of Asbestos at Work Regulations 2002).



	Record of examination of respiratory protective equipment (Ionising Radiations Regulations 1999).

	Records of air monitoring in cases where exposure to asbestos is such that a health record is required to be kept (Control of Asbestos at Work Regulations 2002).

	Personal health records (Control of Lead at Work Regulations 1999, Ionising Radiations Regulations 1999, Control of Substances Hazardous to Health Regulations 2002 and Control of Asbestos at Work Regulations 2002).

	Personal dose records (Ionising Radiations Regulations 1999).

	Record of quantity and location of radioactive substances (Ionising Radiations Regulations 1999).

	Record of investigation of certain notifiable occurrences involving release or spillage of a radioactive substance (Ionising Radiations Regulations 1999).

	Record of suspected overexposure to ionising radiation during medical exposure (Ionising Radiations Regulations 1999).

	Major accident prevention policy (Control of Major Accident Hazards Regulations 1999).

	Off-site emergency plan (Control of Major Accident Hazards Regulations 1999).

	Declaration of conformity by the installer of a lift and the manufacturer of a safety component for a lift together with any technical documentation or other information in relation to a lift or safety component required to be retained under the conformity assessment procedure (Lifts Regulations 1997).

	Declaration of conformity by the manufacturer of pressure equipment and assemblies (as defined) together with technical documentation or other information in relation to an item of pressure equipment and assemblies required to be retained under the conformity assessment procedure used (Pressure Equipment Regulations 1999).

	Any technical documentation or other information required to be retained under a conformity assessment procedure and a periodic inspection procedure (Transportable Pressure Vessels Regulations 2001).

	Procedures for serious and imminent danger and for danger areas (Management of Health and Safety at Work Regulations 1999).

	Emergency procedure to protect the safety of employees from an accident, incident or emergency related to the presence of a dangerous substance at the workplace (Dangerous Substances and Explosive Atmospheres Regulations 2001).

	Contingency plan in the event of a radiation accident (Ionising Radiations Regulations 1999).

	Local rules in respect of controlled areas and supervised areas (Ionising Radiations Regulations 1999).

	Written arrangements for non-classified persons (Ionising Radiations Regulations 1999).


The employer’s duties at common law

Common law (case law) is a special body of law that has developed over the centuries. It is based on the judgements of the courts, each judgement containing a judge’s enunciation of the facts, a statement of the law applying to the case and his ratio decidendi or legal reasoning for the conclusion or finding that he has arrived at. These judgements are recorded in the various Law Reports and form a body of decisions or precedents which other courts must follow.

At common law, employers owe their employees a general duty to take reasonable care in order to avoid injuries, diseases and deaths occurring at work. In particular, employers must:

(a)provide a safe place of work with safe means of access and egress;

(b)provide and maintain safe appliances and equipment and plant for doing the work;

(c)provide and maintain a safe system of work; and

(d)provide competent people to undertake the work.

(Wilsons & Clyde Coal Co Ltd v English (1938) 2 AER 628)

All these common law duties were incorporated in Section 2 of the HASAWA under the general duties of the employer.

Negligence

The above common law duties feature in the general law of negligence and constitute specific aspects of the duty to take reasonable care. Thus, in order to prove negligence, a claimant must satisfy the following criteria, which are incorporated in the definition of ‘negligence’, ie:

(a)the existence of a duty of care owed by the defendant to the plaintiff, eg by the employer to the employee;

(b)breach of that duty; and

(c)injury, damage or loss resulting from or caused by that breach.

(Lochgelly Iron & Coal Co Ltd v M’Mullan (1934) AC 1)

Breach of statutory duty

Quite apart from allowing a civil claim under the law relating to negligence, the courts have sometimes recognised that a breach of duty imposed by a statute (or regulations made under a statute) may give rise to a civil claim for damages. This applies where a statute imposes a duty but makes no reference to civil liability for injury, damage or loss caused by breach. In such a case, the approach of the courts has been to ask, ‘Was the duty imposed specifically for the protection of a particular class of persons or was it intended to benefit the general public at large?’ If the answer relates to the former, a civil claim may be allowed.

Certain regulations, eg the MHSWR and Construction (Design and Management) Regulations 2007, incorporate an excluding clause, ie excluding claims for civil liability on the basis of breach of statutory duty. Where such an excluding clause is absent, as with the Workplace (Health, Safety and Welfare) Regulations 1992, then, by implication, it may be possible for a claimant to plead breach of statutory duty.

OCCUPIERS’ LIABILITY

Occupiers’ liability is a branch of civil law concerned with the duties of occupiers of premises to all those who may enter on to those premises. The legislation covering this area of civil liability is the Occupiers Liability Act (OLA) 1957 and, specifically in the case of trespassers, the Occupiers Liability Act 1984.

Under the OLA 1957 an occupier owes a common duty of care to all lawful visitors. This common duty of care is defined as:

‘a duty to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted by the occupier to be there’.

Section 1 of the Act defines the duty owed by occupiers of premises to all persons lawfully on the premises in respect of ‘dangers due to the state of the premises or to things done or omitted to be done on them’.

The Act regulates the nature of the duty imposed in consequence of a person’s occupation of premises. The duties are not personal duties but, rather, are based on the occupation of premises, and extend to a person occupying, or having control over, any fixed or movable structure, including any vessel, vehicle or aircraft.

Protection is afforded to all lawful visitors, whether they enter for the occupier’s benefit, such as customers or clients, or for their own benefit, for instance a police officer, though not to persons exercising a public or private right of way over premises.

Occupiers have a duty to erect notices warning visitors of imminent danger, such as an uncovered pit or obstruction. However, section 2(4) states that a warning notice does not, in itself, absolve the occupier from liability, unless, in all the circumstances, it was sufficient to enable the visitor to be reasonably safe.

Furthermore, while an occupier, under the provisions of the Act, could have excused his liability by displaying a suitable prominent and carefully worded notice, the chance of such avoidance is not permitted as a result of the Unfair Contract Terms Act 1977. This Act states that it is not permissible to exclude liability for death or injury due to negligence by a contract or by a notice, including a notice displayed in accordance with section 2(4) of the Occupiers Liability Act.

Trespassers

A trespasser is defined in common law as a person who:

(a)goes on premises without invitation or permission;

(b)although invited or permitted to be on premises, goes to a part of the premises to which the invitation or permission does not extend;

(c)remains on premises after the invitation or permission to be there has expired;

(d)deposits goods on premises when not authorised to do so.

Section 1 of the OLA 1984 imposes a duty on an occupier in respect of trespassers, namely persons who may have a lawful authority to be in the vicinity or not, who may be at risk of injury on the occupier’s premises. This duty can be discharged by issuing some form of warning such as the display of hazard warning notices, but such warnings must be very explicit. It is not good enough, however, merely to display a notice. The requirements of notices must be actively enforced by the occupier.

Generally, the displaying of a notice, the clarity, legibility and explicitness of such a notice, and evidence of regularly reminding people of the message outlined in the notice, may count to a certain extent as part of a defence when sued for injury by a simple trespasser under the Act.

Children

Children, generally, from a legal viewpoint have always been deemed to be less responsible than adults. The OLA 1957 is quite specific on this matter. Section 2(3)(a) requires an occupier to be prepared for children to be less careful than adults. Where, for instance, there is something, or a situation, on the premises that is a lure or attraction to a child, such as a pond, a colony of frogs, an old motor car or a derelict building, this can constitute a trap as far as a child is concerned. Should a child be injured as a result of this trap, the occupier could then be liable. Much will depend upon the location of the premises, for instance, whether or not it is close to houses or a school or is in an isolated location, such as a farmyard deep in the countryside but, in all cases, occupiers must consider the potential for child trespassers and take appropriate precautions.

COURTS AND TRIBUNALS

There are two distinct systems whereby the courts deal with criminal and civil actions respectively. However, some courts have both criminal and civil jurisdiction. The following list outlines the court system operating in the UK.

1. Magistrates court

This is the lowest of the courts in England and Wales and deals mainly with criminal matters. Its jurisdiction is limited. Magistrates determine and sentence for many of the less serious offences. They also hold preliminary examinations into other offences to ascertain whether the prosecution can show a prima facie case on which the accused may be committed for trial at a higher court. The Sheriff court performs a parallel function in Scotland, although procedures differ from those of the Magistrates court.

2. Crown Court

Serious criminal charges and cases where the accused has the right to jury trial are heard on indictment in the Crown Court before a judge and jury. This court also hears appeals from magistrates courts.

3. County courts

These courts operate on an area basis and deal in the first instance with a wide range of civil matters. They are limited, however, in the remedies that can be applied. Cases are generally heard by circuit judges or registrars, the latter having limited jurisdiction.

4. High Court of Justice

More important civil matters, because of the sums involved or legal complexity, will start in the High Court of Justice before a High Court judge. The High Court has three divisions:

(a)Queen’s Bench – deals with contract and torts;

(b)Chancery – deals with matters relating to areas such as land, wills, bankruptcy, partnerships and companies;

(c)Family – deals with matters involving issues such as adoption of children, marital property and disputes.

In addition, the Queen’s Bench Division hears appeals on matters of law:

(a)from the magistrates courts and from the Crown Court on a procedure called ‘case stated’; and

(b)from some tribunals, for example the finding of an industrial tribunal on an enforcement notice under the Health and Safety at Work Act.

It also has some supervisory powers over the lower courts and tribunals. These can be exercised if the latter exceed their jurisdiction, fail to undertake their responsibilities properly or neglect to carry out any of their duties.

The High Court, the Crown Court and the Court of Appeal are known as the Supreme Court of Judicature.

5. The Court of Appeal

The Court of Appeal has two divisions:

(a)the Civil Division, which hears appeals from the county courts and the High Court; and

(b)the Criminal Division, which hears appeals from the Crown Court.

6. The House of Lords

The Law Lords deal with important matters of law only. This can only follow an appeal to the House of Lords from the Court of Appeal and in restricted circumstances from the High Court.

7. European Court of Justice

This is the supreme law court, whose decisions on interpretation of European Union law are sacrosanct. Such decisions are enforceable through the network of courts and tribunals in all member states.

Cases can only be brought before this court by organisations, or by individuals representing organisations.

Tribunals

Industrial tribunals were first established under the Industrial Training Act of 1964 to deal with appeals against industrial training levies by employers. They now cover many industrial matters. These include industrial relations issues, cases involving unfair dismissal, equal pay and sex discrimination.

Composition

Each tribunal consists of a legally qualified chairman appointed by the Lord Chancellor and two lay members, one from management and one from a trade union. These representatives are selected from panels maintained by the Department for Employment and Learning following nominations from employers’ organisations and trade unions.

Decisions

When all three members of a tribunal are sitting the majority view prevails.

Complaints relating to health and safety matters

Industrial tribunals deal with the following employment/health and safety issues:

(a)appeals against improvement and prohibition notices served by enforcement officers;

(b)time off for the training of safety representatives (Safety Representa- tives and Safety Committees Regulations 1977, Reg 11 (1)(a));

(c)failure of an employer to pay a safety representative for time off for undertaking his functions and training (Safety Representatives and Safety Committees Regulations 1977, Reg 11(1)(b));

(d)failure of an employer to make a medical suspension payment (Employment Protection (Consolidation) Act 1978, Sec 22); and

(e)dismissal, actual or constructive, following a breach of health and safety law, regulation and/or term of employment contract.

THE HEALTH AND SAFETY INFORMATION FOR EMPLOYEES REGULATIONS 1999

These regulations require information relating to health, safety and welfare to be furnished to employees by means of posters or leaflets in the form approved and published for the purposes of the Regulations by the HSE (Regulations 3 and 4). Copies of the form of poster or leaflets approved in this way may be obtained from HMSO.

The regulations also require the name and address of the enforcing authority and the address of the employment medical advisory service to be written in the appropriate space on the poster (Regulation 5 (1)); and where the leaflet is given the same information should be specified in a written notice accompanying it (Regulation 5 (3)).

SUMMARY


	The HASAWA places specific duties on employers, employees, occupiers of premises, and designers, manufacturers, importers and suppliers of articles and substances used at work.

	Inspectors appointed under the Act have powers of entry at any reasonable time and at any time in special circumstances.

	Inspectors have powers to serve both improvement notices and prohibition notices, to take samples, to require dismantling and testing, and to seize unsafe articles and/or substances.

	The Safety Representatives and Safety Committees Regulations 1977 provide for the appointment in prescribed cases by recognised trade unions of safety representatives from among the employees. The specific functions of safety representatives are outlined in the regulations.

	Where requested in writing by at least two safety representatives, the employer must form a safety committee.

	The employer establishes the role, objectives and functions of the safety committee.

	Under the Health and Safety (Consultation with Employees) Regulations 1996 employers must consult any employees who are not covered by the Safety Representatives and Safety Committees Regulations 1977.

	Where an employer employs more than five persons, he must prepare and bring to the notice of employees a statement of health and safety policy.

	The MHSWR bring in provisions to implement the European Framework Directive. It must be appreciated that all these new duties imposed on employers are of an ‘absolute’ or strict nature compared with duties under the HASAWA and previous regulations, which are qualified by the term ‘so far as is reasonably practicable’. The room for manoeuvre on the part of employers, when charged with an offence under these regulations, has been substantially reduced.

	The five sets of regulations which accompany the MHSWR, and which should be read in conjunction with these regulations, revoked parts of the old legislation, such as the FA and the OSRPA, and reinforce many of the general requirements of the MHSWR. The details of the requirements of these five sets of regulations are covered in specific chapters.

	Specific provisions are made for pregnant workers and young persons.

	Where employees are working away from base, both the employer and host employer have specific responsibilities.
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C
D
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Storage Equipment’, are not observed.
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