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Foreword

CARMEN HOOKER ODOM, President, Milbank Memorial Fund

SAMUEL L. MILBANK, Chairman, Milbank Memorial Fund

The Milbank Memorial Fund is an endowed operating foundation that works to improve health by helping decision makers in the public and private sectors acquire and use the best available evidence to inform policy for health care and population health. The Fund has engaged in nonpartisan analysis, study, research, and communication since its inception in 1905.

Inside National Health Reform by John E. McDonough is the twenty-second book of the series of California/Milbank Books on Health and the Public. The publishing partnership between the Fund and the University of California Press encourages the synthesis and communication of findings from research and experience that could contribute to more effective health policy.

On March 23, 2010, President Obama signed the Affordable Care Act (ACA), following seventy-five years of efforts by U.S. Presidents and Congresses to establish a national health insurance framework. Experienced as a state legislator, legislative advisor, professor of public health and social policy, and consumer health advocate, McDonough writes about the twenty-two-month process that led to the passage of the ACA and provides readers with a comprehensive analysis of the law itself in Inside National Health Reform, his second book in the California/Milbank series.

As Senior Advisor on National Health Reform for the U.S. Senate Committee on Health, Education, Labor and Pensions, McDonough was deeply involved in the legislative process leading to the passage of the ACA. In the first section of his book he provides readers with an overview of prior health reform efforts over the years and then an insider’s account of the complex and challenging road leading to this landmark law, detailing the thousands of hours of meetings, debates, negotiations, compromises, and sacrifices made by Democrats and Republicans alike as well as the many outside stakeholders involved. In the second section, McDonough explains in detail the ten titles comprising the ACA that affect almost every aspect of the U.S. health care system, and anticipates the challenges in implementing the ACA and how it will be revisited and revised repeatedly in the years to come.

A confessed Democrat, McDonough has successfully represented both sides of the legislative aisle in writing his book, having written extensive notes throughout the process, conducted more than 125 interviews with both congressional and administration staffers, and pored through the copious literature on the health reform process and the complex U.S. health care system itself.

Those interested in learning in depth about the history behind and contents of the ACA and about the U.S. lawmaking process will be well rewarded in reading Inside National Health Reform.


Preface

The Affordable Care Act (ACA), signed into law by President Barack Obama in March 2010, is a landmark law in the history of health and social welfare policy in the United States, on the same level as the Social Security Act of 1935 and the Medicare and Medicaid Act of 1965. This is true whether one regards the law as monumentally good or monumentally bad. Few federal laws in U.S. history approach it in terms of scope, breadth, and ambition.

Unlike its 1935 and 1965 peers, the ACA is also monumentally complex and challenging to comprehend. The law’s ten titles address nearly every aspect of the U.S. health care system, sometimes clarifying, improving, and simplifying, and other times adding further layers of complexity. The ACA’s complexity reflects that of the American health care system, a diverse, decentralized, and poorly understood behemoth. No system in any other advanced nation is so fractured and difficult to understand, whether in financing or the delivery of medical services. The system’s sizable and ever-growing intricacy is the reason that comprehensive legislative reform of the system is challenging to explain and to understand.

I wrote this book to help Americans better understand what the ACA really is, what it contains, what it seeks to accomplish, how it is structured, how its financing works, and how so many of its diverse elements came to be. In the wake of the law’s signing and the congressional elections of November 2010, many Americans want to revisit the actions of the Obama administration and the Democratic majorities in the U.S. Senate and House that passed the law. Some want to repeal it in toto while others want various provisions altered or eliminated. Others hope to see the law implemented as enacted in whole or in major part or even expanded beyond its current scope. Still more find themselves perplexed and uncertain what to believe and how to regard the law. All perspectives can benefit from a deeper and more nuanced explanation of the ACA’s essential architecture, features, purposes, and background. Indeed, understanding the ACA is also a helpful path to better understand the U.S. health care system.

This book seeks to provide that better understanding by approaching the law as it was written, as a federal statute. (For the most part, this book does not describe the ACA’s implementation process, which evolves nearly every day.) Just as a book is composed of chapters, so a federal law is made up of titles, each with a distinct purpose, structure, content, theme, and rhythm. While much statutory language is plain and understandable, some is nearly incomprehensible to laypersons and experts alike. Some parts are clear in purpose and execution, while other parts leave wide space for interpretation in rulemaking and implementation. Some provisions are fully funded within the structure of the law itself, while others are left to the uncertainties of the federal appropriations process. Some provisions have already taken effect in 2010 and 2011, but major portions will wait until 2014 or even 2018. Many elements are vital to achieving the intended policy outcomes, while others were inserted only to gain votes needed for passage. They are all part of the process and the final product.

In the early days of the ACA legislative process in 2008 and 2009, a common and bipartisan refrain was “We all agree that doing nothing is not an option.” In U.S. health policy circles, this assertion was warmly greeted as a welcome repudiation of Altman’s Law, coined by Stuart Altman, of the Heller School at Brandeis University. It goes like this:

Almost every American and advocacy group supports some form of Universal Health Insurance. But if it’s not their preferred version, their second best alternative is to maintain the status quo.1

By approving the ACA, by the barest possible margins, the Obama administration and the Democratic majorities in the Senate and House rejected the status quo and set the U.S. health care system on a path to reform and improvement. Since its signing, one part of American society has begun energetic efforts on many fronts to use the law to implement health system reform while another large portion is now engaged in strenuous efforts to repeal or substantially weaken the law. As we take a second look at what was produced in the congressional process, I hope this account of the Affordable Care Act will help Americans to draw informed insights and conclusions.
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Introduction—A Meeting in Minnesota

I joined about forty persons in a nondescript conference room somewhere near Saint Paul, Minnesota, in late April 2008. Most were veterans of the 1993–94 national health reform campaign conducted during the first two years of President Bill Clinton’s administration; a smattering of folks such as me, who would be involved in the next round, were also in attendance. That effort began with fanfare and high hopes in January 1993 when the president named first lady Hillary Rodham Clinton to lead a five-hundred-person task force to develop comprehensive health reform legislation. It ended in utter failure in the fall of 1994, when neither the House nor the Senate could agree on even a slender package of incremental reforms. The failure was one of many contributing factors in the loss of Democratic control of the Senate and House of Representatives in the November 1994 midterm elections.1

By late April 2008, Senator John McCain had already clinched the Republican presidential nomination more than a month earlier, and Democratic senators Barack Obama and Hillary Clinton were still more than a month from bringing closure to their state-by-state trench warfare for the Democratic nomination. There were still traces of snow on the ground to match the chilly, wet Minnesota weather.

Sitting around a hollow-squared table were Republicans and Democrats, most of whom had been staffers on key House and Senate committees, aides to key senators and House members, Clinton administration officials, and an assortment of others who had watched the catastrophe unfold from perches inside or outside the government. They had come at the invitation of former Minnesota senator Dave Durenberger, a Republican moderate who left the Senate in 1994; he was the only member of his caucus with seats on both Senate committees that had been key to health reform’s fate (Senate Finance and Senate Labor and Human Resources, later changed to Health, Education, Labor and Pensions, or HELP). Also corralling us was Len Nichols, a health economist with a sweet Arkansas drawl who was a former Clinton administration budget official using his perch at the New America Foundation to help advance the next round of national health reform any and every way he could.

Nearly everyone around the table believed an effort to achieve comprehensive health reform would happen if the Democrats won the White House in November. No one thought Democrats would win sixty or more seats in the U.S. Senate, which would enable them to proceed without Republican support. All three leading Democratic candidates (Obama, Clinton, and former senator John Edwards) had produced similar reform plans. McCain also produced a reform plan, which differed sharply from Democratic designs.

Many of these veterans had painful memories going back further than 1993–94. In July 1988, in a bipartisan celebration, President Ronald Reagan signed into law the Medicare Catastrophic Coverage Act, the largest expansion of Medicare benefits since their inception in 1965. The new law sought to fill gaping holes in Medicare, including coverage of outpatient prescription drugs, and it had been approved with overwhelming bipartisan support. Less than eighteen months later, facing a rebellion from senior citizens angry about their newly required contributions to pay for the program, President George H. W. Bush signed into law a complete repeal of the 1988 act.

Agreement that a reform effort would be mounted did not imply confidence that reform would succeed. Many, especially the Republicans in the room, expected a repeat of prior defeats. If reform somehow passed, some even predicted a repeat of the 1988–89 repeal experience with Medicare Catastrophic. Attendees had gobs of interesting comments and advice:

Conference organizer Nichols observed: “The single greatest impediment is the belief that it can’t be done.”

David Nexon, who in 1993 was a key health staffer for Senator Edward M. Kennedy’s Labor and Human Resources Committee and who in 2008 was working at AdvaMed, the trade association for the medical-device industry, warned: “It can never happen unless everyone moves fast and takes advantage of momentum. Get it done early and with a real sense of urgency.”

David Broder, the Washington Post columnist and coauthor of The System, the definitive account of the Clinton health reform fiasco, recalled: “Newt Gingrich, in a brilliant way, as he saw Democrats make health care a defining issue, realized if he could create defeat, the disillusionment would benefit Republicans in the 1994 elections.”

Nick Littlefield, the former staff director in 1993 for Senator Kennedy’s committee and now a lawyer representing pharmaceutical and biotechnology clients, noted: “Everyone sees things differently; everyone sees things through their own experiences. We can’t get this done unless we talk with each other.”

Chip Kahn, who in 1993 was a key executive at the Health Insurance Association of America, a leading opponent of the Clinton plan, and by 2008 was the chief of the Federation of American Hospitals, a national association of for-profit hospitals, observed: “I’ll join any coalition, but they are long on principles and not good at solutions. Everyone protects their little corner. And we’re not always honest with each other. This is a 50-50 nation. And most reform proposals represent different worldviews.”

In 1993, Christine Ferguson was the key health aide for Senator John Chafee (R-RI), the leading Republican Senate moderate whose alternative plan featured a mandate on individuals to purchase health insurance. Though rejected at that time by Democrats, it bears striking resemblance to the 2010 health reform law approved by Democrats with zero Republican votes. She noted: “Our key problem is that we have not defined our goals. What are we trying to achieve? Some say we want high-quality care that is accessible and affordable. Now others say it’s more about cost containment.”

John Rother, in both reform epochs a senior leader at AARP, the massive senior citizens’ lobby, reflected on the 1989 failure to sustain the Medicare Catastrophic Coverage Act: “We could not overcome the barrier of explaining it to the American public. It was an insiders’ game until the momentum gathered for repeal, and by then it was too late.”

Congressman Jim Cooper (D-TN), the only elected official in the room, was the leading House Democrat who opposed the Clinton plan: “I feel like a cicada—I come out every fifteen years and hope it feels good. A lot has happened over the past fifteen years. Congress has dumbed down—so much so that I have to explain to members the difference between Medicare and Medicaid. I want change to happen. Quick or not, I want it to be inevitable. The last time got a whole lot of nothing. The Wyden-Bennett bill has the best chance right now. It’s controversial stuff, but if there is a bipartisan center, it’s this bill.”

In the end, Durenberger and Nichols took the comments and cooked up “ten commandments” for presidential leadership on health care reform:

• Exercise political will. Presidential leadership is critical.

• Communicate to the public. The vision, principles, and goals of health reform must be understood.

• Choose the right advisors and surrogates. They should be those who have your trust and the trust of the public.

• Empower the Congress. Delegate to Congress the details of legislation.

• Manage partisanship. Focus on messages and policies that bring people together.

• Calibrate the timing. Use all deliberate speed in moving the issue to Congress to begin work.

• Manage stakeholders. Keep them in the circle (at the table) but not at the center.

• Involve the states. Recognize the steps that the states have taken while acknowledging their limitations.

• Determine the scope. Decide whether it is better to go after a “big bang” bill linking coverage, cost, and quality or a “baby bang” bill that may be easier to pass.

• Negotiate procedural roadblocks. Congressional leaders have to agree on a process before legislative work begins.

I noticed a different theme in sidebar conversations. Republicans would comment with bitterness: “Those Democrats never talked with us, even with the moderates. There was a deal to be made, and they blew it because they wouldn’t talk with us and wouldn’t listen.” Democrats were equally sharp: “These Republicans never wanted a deal. Every time we approached them on their terms, they changed the terms of the deal.” Fourteen years later, the wounds were still open and hurting, the disagreements gaping, and a sense of common vision nowhere to be found. I left Saint Paul more disquieted than reassured.

[image: common]

Barack Obama was the eighth U.S. president to undertake a serious effort to achieve some form of comprehensive national health reform, following Franklin Roosevelt, Harry Truman, John Kennedy, Lyndon Johnson, Richard Nixon, Jimmy Carter, and Bill Clinton. Of those, only Lyndon Johnson succeeded, with the enactment of legislation in 1965 creating Medicare and Medicaid. That landmark was the conclusion of a thirteen-year effort to create national health insurance for senior citizens, and its passage proved to be the start, only the opening chapter, in an ongoing process to expand, modernize, stabilize, finance, and reorganize the U.S. health care system.

Similarly, President Obama’s signing of the Affordable Care Act (ACA) in March 2010 ended seventy-five years of efforts by U.S. presidents and Congresses to establish a national health insurance framework. As with Medicare and Medicaid, enactment of the new law is only chapter 1, with much more to follow. There will be controversy, threats, financial stress, modifications, deletions, improvements, and limits in many directions. Many Americans’ lives will be saved and improved, and more than a few burdened. There will be surprises aplenty, welcome and distressing. At the heart of it will be the perpetual effort to shape and reshape a health care system to meet the values and expectations of a diverse and divided public. The ACA is a landmark law, on a par with the Social Security Act of 1935 and the Medicare and Medicaid law in 1965. Whether one likes or hates it, it is helpful to understand it.

I wrote this book to help the American public understand what happened, how it happened, and why it happened in the twenty-two months between the start of the congressional health reform process in June 2008 and the signing of the health reform laws in late March 2010—not the implementation process, which is fast-moving and constantly changing. I want to help people understand not just the issue, the need, the controversies, and the cause but also the Affordable Care Act itself, as a law, as a federal statute. Most Americans I meet can name one or several aspects of the law, though few have an appreciation for the scope, complexity, and ambition of the whole. When I explain the ACA to individuals or groups, I begin by outlining and explaining the law’s ten titles to give a sense of the statute’s architecture and purpose. I usually find interest and appreciation for the opportunity to understand it better—what it is, what it does, why it does it, and how it came to be. There is a lot in the ACA, and a lot that is surprising. The premise of this book is that the statute matters and demands understanding.

A note on labeling: I refer to the final health reform law as the Affordable Care Act (ACA), though even this requires explanation. On December 24, 2009, and March 21, 2010, respectively, the U.S. Senate and the House of Representatives enacted the Patient Protection and Affordable Care Act (PPACA), which President Obama signed on March 23; on March 26, the Senate and House approved the Health Care and Education Reconciliation Act (HCERA), making numerous significant changes to PPACA, which the president signed on March 30. In this book, the term ACA refers to the final health reform law as amended by the Reconciliation Act, and PPACA refers to the original legislation and statute, unamended by the HCERA.

I bring an assortment of experiences to the task of writing this book. Between June 2008 and January 2010, I served on the staff of the U.S. Senate Committee on Health, Education, Labor and Pensions (HELP), one of two Senate committees with principal health policy jurisdiction. My job title was senior advisor on national health reform, and I was a small part of an enormous team of mostly anonymous Senate, House, and administration staffers who worked long hours to develop, refine, and push reform legislation through the challenging Capitol Hill process. I joined the HELP Committee at the request of Massachusetts senator Edward M. Kennedy, who chaired the committee, to help him on the major legislative priority of his career and life. After his death in August 2009, I worked for Iowa senator Tom Harkin, who succeeded him as chair.

Prior to working in Washington DC, I was the executive director of Health Care For All, a Massachusetts consumer health advocacy organization. In that role, I participated in the conception, birth, infancy, and toddlerhood of the Massachusetts health reform program, which became law in 2006 with the support of the Republican governor, Mitt Romney; the Republican president, George W. Bush; and massive Democratic majorities in the state Senate and House of Representatives. More than any of us imagined at the time, Massachusetts reform became an essential template for federal reform. Before that, I worked for five years as an associate professor at Brandeis University’s Heller School, and prior to that I served for thirteen years as a member of the Massachusetts House of Representatives, representing an inner-city Boston district. During my time in the State House, I became deeply engaged in health policy and bolstered my interest by earning a master’s degree in public administration from the John F. Kennedy School of Government at Harvard University and a doctorate in public health from the School of Public Health at the University of Michigan.

I came to Washington DC a veteran of state health reform. Specifically, I was involved in three major Massachusetts reform drives: in 1988, when Michael Dukakis was governor (the law was passed, never fully implemented, and ultimately repealed); in 1996, when I cochaired the state legislature’s Health Care Committee; and in the 2006 Romney effort. From a distance, I watched and supported the ill-fated effort in 1993–94. I took to Washington two assumptions about process: First, every major health reform campaign takes much more time and political capital than anyone imagines possible—far beyond most people’s patience. Second, being in any major health reform effort, state or national, feels like barreling down a mountain on a creaky bus on a dirt road with no guard rails, the possibility of crashing always at hand. On both counts, the 2008–10 process did not disappoint.

I bring to the task of writing this book the experience of having seen the ACA develop and evolve from inside Capitol Hill, plus the experience of watching many other reform campaigns win and lose, especially in Massachusetts. This book is not intended as a definitive narrative history of the ACA; rather, I seek to explain the law and to provide a context for understanding how it came to be. Informed readers will notice gaps in many juicy episodes of the health reform process; that is because I tell the legislative process story principally to inform the main part of this book, the chapters on each of the ACA’s ten titles. This book is not meant to be the story of the U.S. health justice movement, which has worked for decades across the nation to address the inequities in our health care system. Also, some will find the process within the House of Representatives not as extensively described as in the Senate. To this, I plead guilty, first, because I observed the Senate more closely on a daily basis, and second, because—unfairly but true—the basis of the ACA is much more the version that was developed in the Senate as PPACA.

The book is organized into two main sections:

The first section, Preludes and Process, sets the context for reform and describes the legislative process leading to the law’s signing in March 2010. Chapter 1 provides an overview of prior health reform efforts and key U.S. health policy developments since the demise of the Clinton effort. Chapter 2 describes the seminal 2006 Massachusetts reform and discusses two roads not taken in 2009–10. Chapter 3 describes health reform efforts in 2007 and 2008—outside Capitol Hill—including activities in the presidential campaigns of Barack Obama, Hillary Clinton, John Edwards, and John McCain, plus efforts by outside groups to lay the foundation for reform. Chapter 4 describes the legislative process leading to reform between June 2008 and March 2010, with emphasis on the procedural elements most important to understanding the final statute.

The second section, Policies, includes ten chapters, one for each of the ten titles of the ACA. Each chapter includes descriptions of key sections plus information to understand the structure, development, and significance of key elements within each title. The ten titles are:



	I.

	Quality, Affordable Health Care for All Americans (coverage)




	II.

	The Role of Public Programs (Medicaid and the Children’s Health Insurance Program)




	III.

	Improving the Quality and Efficiency of Health Care (Medicare and more)




	IV.

	Prevention of Chronic Disease and Improving Public Health




	V.

	Health Care Workforce




	VI.

	Transparency and Program Integrity




	VII.

	Improving Access to Innovative Medical Therapies (biopharmaceutical similars)




	VIII.

	Community Living Assistance Services and Supports (CLASS Act)




	IX.

	Revenue Provisions




	X.

	Strengthening Quality, Affordable Health Care for All Americans (the “Manager’s Amendment”), plus the Health Care and Education Reconciliation (“sidecar”) Act.





Part II is the spine of this book. The ACA can best be understood by taking a deep dive into its structure and content, and that requires exploring each of the ten titles. The law touches nearly every aspect of the U.S. health care system—so exploring the law means exploring the U.S. system circa 2010. Some readers will find the detailed view to be revealing and engaging, while others may find section descriptions challenging. I hope all readers will emerge with a deeper appreciation of the actual stuff of the law itself.

The final chapter includes conclusions and observations on the process and substance of U.S. health reform in 2010.

Three sets of sources inform this book. First, during my time in the Senate, I kept extensive notes and materials accumulated along the way, as well as a journal. Second, in writing this book, I conducted more than 125 interviews with congressional and administration staffers, plus participants from key stakeholder organizations. Finally, I relied on public documents, as well as journalistic and other accounts from cited sources. All congressional and administration staff comments were provided on a “background” basis (that is, anonymously). In cases where I rely on staff accounts of key events and activities, I used the information only when verified by at least one other source.

A word about author bias—I can’t deny it. I was baptized a Democrat and moved to Washington DC to help Senator Kennedy achieve his lifetime mission of universal health care, and I worked with Democratic members and staffers to help him achieve that ambition. I have strived to present positive, negative, and neutral information important to understanding and making judgments about the ACA. More than anything else, I hope this book will help readers achieve a good understanding of this remarkable law. And because this is not a mystery novel, I lay out my conclusions here with details in the last chapter. The first five conclusions glance back at the legislative process and substance of the ACA; the second five look to the future. These are the looking-backward conclusions:

• The ACA is a landmark law and a landmark in U.S. health and social welfare policy. The statute is replete with numerous smaller and significant landmarks. It is an achievement in the realm of health policy—and it is also an achievement in social policy and in distributive justice—leveling the huge imbalance between classes in our society.

• The ACA was an accomplishment of individuals and also of a national movement, the health justice movement. Though this book focuses on the work of individuals and organizations based in Washington DC, the ACA could not have happened without vigorous, longstanding, and passionate efforts by hundreds of thousands of Americans—including many movement participants who reject the ACA as insufficient. In the process, the ACA became, and continues to be, the flashpoint between two incompatible movements, the health justice and the tea party movements.

• Bipartisanship was seriously and sincerely pursued by a few leaders from both parties and was not possible. The differences were too stark, the political bases too alienated from each other, and the stakes too high for a deal that could have satisfied enough of the partisans on both sides.

• Compromises, negotiations, trades, and deals were necessary, not scandalous. They are the principal form of currency in Washington DC and indeed in every democratic legislative assembly on the planet. It is how legislative business gets done.

• The 2008–10 health reform debate was a debate about values. It was also about money, politics, media, culture, and more, but most of all, it was and will continue to be about values.

These conclusions look forward:

• Like Social Security, Medicare, and Medicaid, the ACA will be revisited and revised repeatedly for years to come. Congress will revisit the law in 2011 and 2012 and would have done so regardless of the 2010 midterm election results, in which Republicans won control of the U.S. House of Representatives.

• The affordability of health insurance, and the affordability of health insurance policies for new exchange enrollees, will be two key challenges—over the short, medium, and long term—and especially long term. (Exchange plans are discussed in chapter 5.) To achieve deficit-reduction targets for the second decade of the law, between 2020 and 2029, changes were made to affordability provisions that will make health insurance policies unaffordable for many of those in need of subsidies. Fixing these subsidies to ease the harm will lower the currently favorable deficit projections for the second decade of the law.

• The ACA’s fiscal future is as uncertain as its affordability guarantees—and it is tied to the nation’s economic outlook. This uncertainty swings in both directions: in other words, there is a real possibility that the ACA will perform better than expected. For example, had the Clintons’ reform achieved passage in 1994, implementation would have benefited from two huge and unpredicted phenomena: first, record low medical inflation in the mid-to late 1990s, and second, the immense economic boom of the late 1990s. Also, the track record over thirty years shows that major health reforms tend to perform better than predicted by the Congressional Budget Office.

• The ACA has the potential to do more to meet the health needs of America’s racial and ethnic minorities, and more to reduce racial and ethnic health disparities, than any other law in living memory. Among the many ways the ACA can be described is as a landmark civil rights law: “the civil rights act of the 21st century,” in the words of Representative James Clyburn (D-SC).

• The implementation of this law is already proving to be among the most challenging implementations of a federal law in many decades. Stay tuned.
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A word about congressional staff—the men and women who work on Capitol Hill or in states and districts on behalf of members. So much gets written about the senators and representatives and the Congress itself. Not much gets said about the thousand employees of Congress outside Washington DC or the twenty-nine thousand who inhabit the Capitol and the six legislative office buildings, three for the Senate (Russell, Dirksen, Hart) and three for the House (Rayburn, Longworth, Cannon), connected by a web of subway lines, subterranean passages and an array of cultures, norms, and everyday practices.2 A key part of a staffer’s job is to be as anonymous as possible to the news media. So it was revealing for me, however briefly, to become a part of the congressional staff and to see their work up close.

In any occupational category, including congressional staff, workers populate a bell curve: there are the fantastics, the horribles, and the great middle. I left Washington DC deeply impressed with the commitment, talent, skill, and character of the many men and women who make their way to Capitol Hill to work in one of the most challenging legislative and political environments anywhere. This is a bipartisan observation—I have seen staff from both parties work incredibly long hours, seven days a week, constantly on call, sacrificing sleep and time with loved ones, to help achieve their bosses’ goals and objectives because they believe in their bosses and those goals, in their political party, in their own skill and professionalism, and in the U.S governmental process, especially the legislative variety. Some work directly for members as aides or policy experts; some work for committees, on either the majority or the minority side; some work for the nonpartisan offices such as the legislative counsel or the Congressional Budget Office; some work in support capacities literally to make the trains run on time or feed other staff. Whether they are there for three months or three years or thirty years, it is an honorable place and calling to make part or all of a career.

At the risk of neglecting many, here are the names of some key staffers with whom I worked and watched and who played invaluable roles in making the ACA happen: Cybele Bjorklund, David Bowen, Stephen Cha, Mark Childress, Tony Clapsis, Brian Cohen, Debbie Curtis, Bill Dauster, Chris Dawe, David Dorsey, Jack Ebeler, Neleen Eisinger, Jim Esquea, Caroline Fichtenberg, Yvette Fontenot, Liz Fowler, Connie Garner, Andrew Garrett, Ches Garrison, Carolyn Gluck, Tim Gronniger, Andrea Harris, Ruth Katz, Cathy Koch, Tom Kraus, Jenelle Krishnamoorthy, Sarah Kuehl, Jacqueline Lampert, Kate Leone, Caya Lewis, Tamar Magarik Haro, Craig Martinez, Bill McConagha, Taryn Morrissey, Liz Murray, Michael Myers, Mary Naylor, Karen Nelson, Kavita Patel, Wendell Primus, Purva Rawal, Terry Roney, Stacey Sachs, Andy Schneider, David Schwartz, Naomi Seiler, Jeremy Sharp, Dan Smith, Topher Spiro, Russ Sullivan, Jeff Teitz, Michele Varnhagen, Kelley Whitener, Tim Westmoreland, and Portia Wu.
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Finally, a word about Senator Edward M. Kennedy. From 1969, when he first called for universal health insurance in a speech at Boston City Hospital, he was the nation’s leading, longest-lasting, and most determined advocate for national health reform. At times, he pushed as far to the left as possible, and at other points he defined the vital center, the political sweet spot where real change happens, to save and improve the lives of millions. His instincts and gut, more than anyone else’s, helped to shape and define the agenda of the health justice movement for more than forty years. The staggering scope of his interests and passions, combined with his indelible ties to America’s history, always helped to elevate the moral urgency and immediacy of the cause.

After Senator Kennedy’s passing, his HELP Committee staff director, Michael Myers, defined the senator’s most compelling gift. Everyone has heard the countercultural expression “The personal is political,” he observed. Senator Kennedy proved the opposite, that “the political is personal.” The senator never forgot or neglected the indispensable importance of personal relationships to political progress. The strong and personal bonds of affection he fashioned with partisans on all sides opened innumerable windows of opportunity for progressive change, small, medium, and large.

The senator played a role in the 2008–10 health reform process far different from what anyone had imagined it would be, most of all him. As the debate moved from generalities to specifics, this time he avoided the details he had always mastered better than any of his colleagues and stayed focused on the overall mission and the vital few strategic choices, such as implanting funding for health reform in President Obama’s first budget proposal to Congress and leaving the door open for use of the budget reconciliation process. Just as Woody Allen observed that 90 percent of life is just showing up, so Senator Kennedy—even in the course of his fatal illness—always showed up when it mattered: in the Senate chamber in July 2008 for a crucial Medicare vote, at the Democratic National Convention in August 2008, at the first bipartisan meeting of senators on health reform in November 2008, at key confirmation hearings in early 2009, at the March 2009 White House Health Reform Summit, and so many more. When he could not show up anymore, his widow, Vicki Reggie Kennedy, always showed up in his stead to carry his torch. He always spread the same message: This is the moment. This time we will prevail.

There were many heroes in health reform between 2008 and 2010, inside and outside government, people who took enormous personal risks to achieve what they thought was right. They all walked in Senator Kennedy’s footsteps and share the achievement with him. I am honored to dedicate this book to his memory and his legacy.


PART I

Preludes and Process
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About thirty years ago, former U.S. surgeon general Julius Richmond and the health researcher Milton Kotelchuck wanted to answer a question: How does public health knowledge get translated into public health policy, action, legislation, and law? More broadly, how does knowledge get translated into public policy? The answer, they concluded, involves three ingredients: the knowledge base, social strategy, and political will.1 The knowledge base is the science-based evidence necessary to make judgments and decisions. The social strategy is a plan of action by which knowledge can be translated into policy. Political will is society’s desire and commitment to develop and fund programs to implement the strategy. All three in sufficient measure set the stage for a positive policy outcome—a deficiency in any one will more often result in failure.

The process leading to signing of the Affordable Care Act in March 2010 is a compelling example of this model’s relevance. In this first part, I use the Richmond-Kotelchuck model as an organizing framework to describe the process leading to the ACA’s signing.

Chapter 1 reviews the knowledge base, the policy case for comprehensive national health reform developed over many years. Chapter 2 describes the development of a key building block of the social strategy, the health reform law enacted in Massachusetts in 2006, and considers two potential social strategies not taken. Chapter 3 explores the development of political will in its early stages, the prelude to the legislative process played out in the 2008 presidential campaign and in preparations by key system stakeholders. Chapter 4 presents political will in action—the extraordinary commitment of President Barack Obama, House Speaker Nancy Pelosi, Senate Majority Leader Harry Reid, and other key Senate and House leaders to win the ACA’s passage.

While all three ingredients are indispensable for success, large-scale reforms more often fall short in political will than in the other two ingredients. The legislative process between 2008 and 2010 leading to the ACA’s passage was ultimately all about the third ingredient, political will.


1. The Knowledge Base—Why National Health Reform?

In national politics South Dakota is a reliable red state, a backer of Republican candidates in every presidential election since 1968—even rejecting its homegrown Democratic candidate, George S. McGovern, in 1972. Reflecting this orientation, of the fifty-one Democratic U.S. senators in the 110th Congress (2007–08), South Dakota senator Tim Johnson was ranked the thirty-ninth most liberal.1 The state’s “red” designation does not diminish the hurt that many residents experience from having inadequate or no health insurance. As the national health reform campaign heated up in the spring of 2009, Senator Johnson—himself the victim of a congenital brain illness—asked his constituents to write him describing problems they experienced getting insurance and medical care for themselves and their families. He circulated these messages to his Senate colleagues in May. A few of those stories, edited slightly for clarity and grammar, are shared below.

I am a 58-year-old teacher at Roslyn School in northeast South Dakota. Our school is closing in June of 2010, which means I will be losing my job and my health insurance. I am a type 1 diabetic, and I had heart bypass surgery in 2005. My husband is also a teacher at Roslyn, so we will both be losing insurance. I am exploring other options and have been told that I cannot stay on our group policy or transfer to another policy after our jobs cease because of my medical condition. What am I to do after 39 years of teaching to acquire adequate health coverage?

We currently have health insurance. We pay approximately $8,000 a year and have a $10,000 deductible per person. We average another $6,000 out of pocket for medical expenses, since we have had no major health issues. When we were shopping for insurance over four years ago, my husband and I were refused coverage by Blue Cross/Blue Shield, and our two boys were offered coverage, but not for anything they had previously been treated for. . . . I would be very grateful if there was another option for those of us that do not have health insurance through an employer.

My wife had lung cancer in 1990, and for that reason we cannot get health insurance of any kind. Now she has lung cancer. As of April 24, 2009, we have no insurance. I am not a rich man. We are taking tests now. I expect the cost of all these tests and the treatment will wipe us out. I have gone door to door for Obama to get some kind of insurance, but it will be coming too late. I own my business, but I think it will take everything I have. Do I worry about my wife? Yes, I do. I don’t know how I will ever be able to pay for all this.

I am a small business owner for over 30 years. I lost my health insurance several years ago. Could not afford the premiums any longer. I ended up in the hospital from food poisoning and again later for heart problems. Now my finances are a big mess and I am filing for bankruptcy. I am 55 years old and it’s going to be very difficult to start over again, but what else can I do? . . . How can a small business operator like me survive?

I am 31 years old, married, and have four children and one stepchild ranging from 2 to 13 years old. My husband works on the family farm. . . . We can’t afford health insurance because it costs too much. I have medical problems that I can’t afford, so I don’t go to the doctor. . . . I was healthy up ’til 2003 when I had my second to last children, and from there I have had problems. I have Raynaud’s disease, had pre cancer two times, my gallbladder does not function right, and my teeth are unreal and painful. . . . It’s not fair that I fear I won’t live to see my children grow into adults and their children because I can’t afford medical.

Government getting involved in health care will DESTROY the excellent health care we now have!!

WHEN DID U.S. LEADERS BEGIN PUSHING FOR HEALTH CARE REFORM?

Fixing medical care and health insurance in the United States has been a public policy concern for about a century. Often credited as the first national political leader to focus on this issue, Theodore (Teddy) Roosevelt called for some form of national health coverage in 1912, when he was the unsuccessful presidential candidate of the Bull Moose Party, though he had made no reform effort in his earlier years as president. His cousin Franklin Delano Roosevelt was the first chief executive to attempt establishing national health insurance during his White House tenure. FDR tried several times to instigate a national discussion; he considered including health insurance in legislation that became the Social Security Act of 1935 but retreated when opposition from the American Medical Association threatened to unhinge the entire effort. In 1943 he directed aides to begin working on national health insurance legislation, but he died in 1945 before any bill was introduced. FDR’s efforts showed for the first time how difficult achieving reform would be, how powerful interests could thwart the process, and how critical presidential leadership was. “The only person who can explain this medical thing is myself,” FDR told his treasury secretary, Henry Morgenthau, in 1943.2

Harry S. Truman adopted FDR’s plan as his own and urged Congress in repeated messages to enact it into law, the first time in late 1945. In many respects the Truman-FDR plan was the most ambitious ever promoted by a U.S. president—proposing what many would recognize today as a Canadian-style single-payer public health insurance scheme well before Canada had such a plan of its own. Yet the legislation filed in Congress by his allies was purposefully vague, in part to avoid the jurisdiction of the Senate Finance Committee, which sponsors believed would never give the bill a legitimate hearing. Further, his lackluster efforts to promote the cause left his supporters disheartened and his opponents triumphant, demonstrating the indispensability of presidential leadership in thwarting the inevitable and potent backlash from powerful interests. Toward the end of his tenure as president, he quietly authorized his aides to work on less ambitious legislation to provide health insurance coverage for the elderly—the start of a thirteen-year legislative process.3

In 1961, John F. Kennedy took up the cause of health insurance for senior citizens with vigor. Though he did not realize success before his November 1963 assassination, he laid the groundwork for his successor. It was Lyndon Baines Johnson, boosted by new and strong Democratic majorities in the Senate and House, who in 1965 achieved the passage of Medicare and Medicaid, the nation’s most ambitious health insurance advance until 2010, opening new chapters in U.S. health policy history that continue unfolding to this day. LBJ’s lessons for his successors were many: move legislation early and quickly, leave the details and credit to Congress, see the president’s role as summoning the nation’s political will, and don’t let budget writers hold you back. These strategies gave the nation its first momentous health reform law—even though it was restricted to elderly persons and some disabled and poor individuals. At the time, many believed the 1965 law was only a prelude to a full Medicare for All system, which would arrive sooner rather than later.4

Richard M. Nixon embraced the goal of universal health insurance with a twist. Rather than advance publicly sponsored coverage à la Medicare, he proposed private coverage for most Americans, strengthened by federal mandates: most employers would be required to cover their workers, and individual workers would be required to enroll. His plans were waylaid by the Watergate scandal, which ended Nixon’s presidency in 1974 as well as another chance at reform.5 In his other legislative efforts, including approval of a 1973 law to promote the development of health maintenance organizations (the first form of “managed care”), Nixon was the first president to attempt meaningful reform in the delivery of health care services in order to hold down the rising costs of health insurance and medical care—a preoccupation that attracted the attention of every succeeding chief executive, committed to universal coverage or not.6

Jimmy Carter advanced a national health reform plan that resembled Nixon’s formulation, offering catastrophic coverage with an employer mandate and a new federal “HealthCare” program to replace Medicare and Medicaid for all elderly, disabled, and low-income individuals; it was tied to a package of reforms to constrain physician and hospital costs and was intended to be phased in over time. The cost control part of the plan was introduced in June 1979, halfway through the third year of Carter’s difficult term in office, showing that his passion for coverage was eclipsed by his determination for cost control. His signature legislation to contain hospital costs passed the Senate and was defeated in the House. Carter’s experience demonstrated the risk of waiting to move on an issue as volatile as health reform, and the difficulty in sustaining a reform agenda.7

Universal coverage reemerged as a compelling political issue in 1993, when Bill Clinton staked his young presidency on achieving national health reform, placing Hillary Rodham Clinton in charge of the cause and a five-hundred-person White House task force. That effort, begun with high hopes and optimism, foundered in Congress, and the backlash from the failed effort along with a lackluster economy and other political setbacks in the early Clinton administration helped Republicans reclaim control of the Senate and House of Representatives in the November 1994 midterm elections. This failure taught Democrats lessons galore, among them: the president should not micromanage the congressional process, and the effort should not threaten the coverage of Americans who want to keep what they have. Some wondered if comprehensive health reform was just too much to achieve.8 The 1993–94 failure weighed on the minds of political veterans who reengaged in 2008–09, inside and outside of government, and helped create both motivation and a determination to get it right.

No more presidential efforts were made to achieve comprehensive national health reform until the inauguration of Barack Obama in January 2009.

THE EVOLUTION OF UNIVERSAL COVERAGE AS AN ISSUE

But what drove eight of the thirteen presidents since 1933 to work for national health reform and, specifically, for some form of universal health insurance coverage? In the beginning, back in the late nineteenth and early twentieth centuries, national health reform was about income security, replacing income that had been lost as a result of illness or disability—that was it. Germany started a form of national insurance coverage in 1883 under Chancellor Otto von Bismarck, other nations followed, and the push slowly spread to the United States. In 1912 Teddy Roosevelt advanced the idea in his failed presidential campaign, though anti-German sentiment of the time was one of many factors stalling the notion. In the 1930s, there was policy logic in tying health insurance to Social Security in FDR’s New Deal reforms—health and disability coverage together—but the merger could not achieve political logic. With the lack of government action, private health insurance began to emerge in the 1920s and 1930s, first in Texas and California, and then across the nation. It started mostly as nonprofit and hospital- or physician-controlled and spread as a private, for-profit commercial enterprise only after World War II, chiefly as an employee benefit offered by employers. During the World War II wage-and price-control regime, buying health insurance for workers was discovered as a way that employers could circumvent federal wage controls in the competition for scarce labor, and it was advanced by a crucial Internal Revenue Service ruling that money paid by employers for health insurance premiums was not taxable as wages. In 1954, President Dwight D. Eisenhower signed legislation enshrining that practice and interpretation into federal law—a fateful move that became a central part of the reform conversation in 2009–10.9

While many developed nations devised health systems reliant on varied forms of public coverage, the United States endorsed and promoted a system of private health insurance, mostly through employers, for those who could afford it. Beginning in 1965 with the creation of Medicare and Medicaid, the federal government and states began a long process to fill in the holes by providing public or publicly sponsored private coverage to select groups. Medicare and Medicaid were expanded incrementally to cover politically attractive and needy populations; the Children’s Health Insurance Program was created in 1997 to extend coverage to many uninsured children and their parents. Various state governments stepped in with their own coverage expansions and innovations, with and without federal support.

In spite of the expansions, the number of Americans without any health insurance has grown nearly every year since data were first collected. During the Clinton health reform efforts, about 37 million Americans lacked coverage. By the time the Obama effort got under way, the number had risen to approximately 47 million, a number that reached 50.7 million by 2010 with the impact of the economic downturn.10 Official estimates looking ahead to 2019 projected that, without reform, the number would rise to between 54 and 61 million.11

Though the uninsured are a diverse population, some trends in their numbers are clear. People without insurance tend to be poorer and younger adults, racially and ethnically diverse (just over half non-Caucasian), employed in businesses with fewer than fifty workers, less educated, and more likely to live in Sunbelt states than their insured counterparts. And being uninsured has health consequences. During the past decade, the Institute of Medicine has released a series of reports to document the relationship between a lack of insurance and poor health.12 In 2009, the IOM updated its findings to inform the congressional health reform process:

A robust body of well-designed, high-quality research provides compelling findings about the harms of being uninsured and the benefits of gaining health insurance for both children and adults. Despite the availability of some safety net services, there is a chasm between the health care needs of people without health insurance and access to effective health care services. This gap results in needless illness, suffering, and even death.13

The IOM, in its earlier reports, had estimated that approximately eighteen thousand Americans die every year due to a lack of health insurance. In 2009, another group of researchers, using more recent data, concluded that the number of deaths due to a lack of health insurance was closer to forty-five thousand.14

During the decade prior to the 2009–10 reform effort, awareness had grown of access problems that affected not only the uninsured but also the “underinsured”: those whose health insurance policies contained limitations, loopholes, and cost-sharing requirements that placed them at financial jeopardy in the event of serious illness or injury. Cost sharing takes various forms, including co-payments at the point of service, deductibles that require a set patient payment before insurance payments begin, or co-insurance requiring patients to pay a set percentage of all medical bills. Studies show as many as twenty-five million underinsured adult Americans in 2007, up fully 60 percent since 2003.15 Recent research has attempted to quantify the proportion of Americans facing bankruptcy whose financial problems were related to medical costs and has determined that the majority of those undergoing bankruptcy proceedings had burdensome medical debts, and that a majority also had health insurance policies leaving them exposed to serious financial harm.16

COST AND QUALITY EMERGE AS HEALTH CARE CONCERNS

Concerns about the cost of medical care can be traced back to the early twentieth century. Prominently, the Committee on the Cost of Medical Care, sponsored by seven leading national foundations (and, initially, the American Medical Association), was formed in 1926 and produced twenty-six research reports in its five years of existence. Its reports calling for voluntary health insurance available to all Americans as well as reform of the health care delivery system were blasted as dangerously radical by the AMA, and the group disbanded in 1932.17 President Truman’s speeches in favor of national health insurance focused on the financial consequences and economic catastrophes faced by families confronted with major illness.18

It was not until the creation of Medicare and Medicaid in 1965 that rising health care costs became a prominent concern for the federal and state governments, assuming a prominence that has only grown in each succeeding decade. These two new programs accelerated medical inflation on the government’s dime. Ever since, federal and state governments have constantly sought ways to reduce medical-related spending or at least to reduce its relentless rate of growth. From the late 1960s into the 1980s, the most common tools were regulatory; beginning in the late 1970s and then more actively in the 1980s and 1990s, federal and state governments sought to use market forces and competition to tame spending.

The market approach has met with mixed success at best. International comparisons of health spending have always shown the United States to be among the most expensive nations in the share of its gross domestic product devoted to medical care, but until about 1980, it was bunched among the leading nations. Only in the 1980s did the United States break from the pack and become a health-spending outlier.19 In the 1990s, health spending as a percentage of GDP leveled off for a brief number of years as managed care reached critical mass; then, in the 2000s, excess spending again broke loose. Market boosters claim the United States has yet to try serious competitive reform in health services—what’s clear is that the market orientation to date has yet to show results that can tame the relentless rate of growth of health spending.

Quality is a different, though related, story. For the last half of the twentieth century, Americans believed they enjoyed the highest-quality medical care in the world. Every U.S. hospital had a “quality assurance” office to make sure things stayed that way. Yet inside the medical professions, many frontline practitioners were dubious of the assurance, witnessing poor care on a daily basis. In the 1970s and 1980s, U.S. manufacturers had begun to address a growing industrial crisis by applying lessons from the burgeoning industrial sector of Japan, which had been taught innovative approaches to improving quality by Americans such as W. Edwards Deming. Deming had been shunned in the late 1940s by American corporations that felt no need to pay attention to the quality of their products in the Pax Americana following World War II. When American corporate leaders began traveling to Japan in the 1970s to investigate the Asian success story, they were often referred to Deming.20

A small number of medical practitioners, particularly a Boston pediatrician named Donald Berwick (named by President Obama in 2010 to head the federal Centers for Medicare and Medicaid Services), began in the 1980s to explore the applicability of industrial quality-improvement principles to medical care.21 Berwick founded the Institute for Healthcare Improvement in Boston to train physicians, nurses, and other medical professionals in the use of industrial quality-improvement tools to improve the delivery of medical services. With remarkable speed, the underlying paradigm in U.S. medical care shifted from “quality assurance” to “quality improvement,” with a new core assumption: no matter how good or how bad you believe the quality of your organization or medical practice to be, every day you have multiple opportunities to improve its quality at all levels.22

The other paradigm-busting principle of the new movement proposed that improving quality saves money and resources—good quality can cost less than bad quality—by getting work done right the first time and eliminating rework. In 1994, Harvard surgeon Lucian Leape published an article called “Error in Medicine,” drawing the broad medical community’s attention for the first time to the enormous human and economic burden of errors and injuries in medicine.23 In 1999 the Institute of Medicine published a report, To Err Is Human, estimating that between forty-four thousand and ninety-eight thousand Americans die each year in U.S. hospitals due to preventable medical errors.24 For the first time, systemic poor quality in U.S. medical care became a national concern.

Since 1990, as the quality-improvement paradigm has deepened and spread, a belief has taken root in many influential circles that waste and inefficiency in the U.S. health care system is exacting an enormous financial toll. Physician leaders and others assert that as much as one-third of all U.S. medical spending—estimated at $2.7 trillion in 2010—is spent on unnecessary and inefficient care as well as administrative waste.25 As this conviction took hold, so did the belief that an effective strategy to eliminate waste and inefficiency could be the source of enough savings to pay for universal coverage for all Americans as well as the gateway toward a more affordable, efficient, and sustainable system.

Health care policy has long been divided into three domains: access, quality, and cost. Every policy initiative involves at least one, often two, and frequently all three. Usually, a health policy initiative results in a positive impact on one or two of these domains, with a negative impact on one or two, thus requiring tradeoffs when making a policy change. Rarely, one can win a health policy trifecta by positively influencing all three. An example is public funding for childhood vaccinations, which enhances access to health care services, improves the quality of life, and reduces the costs of illness.

In the heady days leading to the 2009–10 national health reform campaign, health system and political leaders became convinced that a health reform campaign focused on expanding coverage for all Americans, combined with systemic reform addressing quality, could be such a trifecta. Improving quality and controlling costs were seen as symbiotic, not at odds. Done right, they could open the political pathway to universal coverage for all Americans and improve the quality and efficiency of the system. It was an intoxicating blend, and it caught the imagination of key political leaders, including Senate Finance Committee chair Max Baucus (D-MT):

Ensuring access to meaningful health coverage is a fundamental goal of health care reform, but there are also other vital priorities we must pursue. Among them is the critical need to improve the value of care provided in our health care system. We must take steps to ensure patients receive higher quality care, and do so in a way that reduces costs over the long run. In short, the U.S. must get better value for the substantial dollars spent on health care.26

WHAT HAPPENED TO FEDERAL REFORM AFTER THE 1993–94 CLINTON HEALTH REFORM FAILURE?

The cause of national health reform did not perish with the demise of the Clinton effort in 1994. In fact, the period 1995 to 2008 saw a series of successes and failures on incremental and not-so-incremental reforms advanced by each political party. Advances and defeats both had consequences for the health reform drive between 2008 and 2010.

In January 1995, Republicans took control of the U.S. Senate for the first time since 1987 and the House of Representatives for the first time since 1955. The new Speaker of the House, Newt Gingrich (R-GA), did not include health care among the priorities in his caucus’s “Contract with America,” though it quickly appeared on his legislative agenda. Proposals were made to reduce the federal budget deficit and to finance tax cuts by instituting far-reaching changes in Medicare and Medicaid, including “block granting”—or handing over—the latter program to states with a fixed budget. The Clinton administration’s refusal to agree to those proposals ignited two federal government shutdowns in late 1995 and early 1996, each ending in a Republican retreat. In that era, deficit reduction required bipartisan support to advance.

In 1996, President Clinton signed into law the Health Insurance Portability and Accountability Act (HIPAA) to provide portability and continuity of coverage in the private, employer-based health insurance market for workers and their families when they lost their jobs, thus establishing nationwide “guaranteed issue” in the group market for eligible workers—a guarantee that they could obtain health insurance. The law also addressed privacy, administrative simplification, and other reforms. In the wake of the dual defeats of the Clinton health plan in 1994 and Republican proposals to change Medicare and Medicaid in 1995, HIPAA’s passage showed that Congress had not lost interest in health reform or the ability to work on it in a bipartisan manner. Its success was due to joint leadership by Senators Nancy Kassebaum (R-KS) and Edward M. Kennedy (D-MA)—a welcome achievement in a harshly partisan environment. From the Kassebaum-Kennedy accomplishment, hopes rose for more health policy breakthroughs, incremental or otherwise.

In July 1997, in an agreement between the Republican-controlled Congress and President Clinton, Congress approved the Balanced Budget Act to balance the federal budget by 2002, relying heavily on cuts and savings in Medicare payments to hospitals, physicians, home health agencies, nursing homes, and other providers; these were not done to “reform” the programs, but simply to finance deficit reductions and tax cuts. Among its smaller provisions, the BBA established a new Medicare physician-payment formula called the sustainable growth rate (SGR), under which physicians face across-the-board payment cuts if the cost of their aggregate level of services to Medicare enrollees exceed the law’s targets. The BBA also reformed the program by which private health insurers participated in Medicare, tightening the program and giving it a new name, Medicare + Choice.

The health industry learned an important lesson in the years between 1993 and 1997. The Clinton reform failure did not take health care off the table. In fact, lowering public payments to hospitals, physicians, and other providers assumed a higher profile after the Clinton reform collapse, and the changes were all negative for the health sector—deep reimbursement cuts as growing numbers of uninsured patients came through their doors. At least the Clinton plan provided major coverage expansions and new revenues to accompany the harsher medicine. This lesson was not forgotten as key industry players, especially hospitals, considered their prospects and options for 2009.

The Balanced Budget Act also established the Children’s Health Insurance Program (CHIP), which provides federal matching funds to states that expand coverage to lower-income children and their parents, the largest expansion of taxpayer-financed health insurance since Medicare and Medicaid’s creation in 1965. The drive to create CHIP began with Kennedy, who teamed up with Senator Orrin Hatch (R-UT) in February 1997. The unlikely duo maintained momentum for their cause in an environment otherwise focused exclusively on budget and tax cutting. Like the larger BBA of which CHIP was a small part, this was a bipartisan win—and one achieved over the objections of senior Republican leaders. CHIP also was a source of Hatch’s enduring belief in 2009 that together he and Kennedy could formulate a bipartisan comprehensive health reform bill; Kennedy did nothing to disabuse Hatch of that hope. CHIP’s initial authorization expired in 2007, and the reauthorization process in 2007 and 2008 was contentious, as President George W. Bush vetoed several bills he deemed too expansive; although the Senate overrode the veto, the House could not win over enough Republicans to achieve enactment. CHIP reauthorization was part of the Democrats’ unfinished agenda when President Obama took office in January 2009.

Following the Clinton plan’s demise in 1994, the nation unexpectedly experienced a period of record low inflation in medical spending, spurred significantly by the practices of managed-care companies, including aggressive for-profit health maintenance organizations, to cut costs and erect care barriers between patients and providers. Across the nation, an anti-managed-care backlash erupted, fueled by angry consumers and even angrier physicians. A bipartisan backlash led to the enactment of patients’ bills of rights in more than thirty-five states in the last half of the 1990s and triggered a drive for a national patients’ bill of rights in Congress. The federal effort stalled over whether patients should be empowered to sue their health insurance providers in state courts, and about six years of work in Congress went without an enactment. The Clinton administration extended patients’ rights protections via executive order to enrollees in Medicare, Medicaid, and federal workers’ health plans—and many insurers voluntarily softened their practices at the urging of employer clients. The issue did not die. Title I in the Affordable Care Act includes most provisions that were part of the patients’ bill of rights agenda (though not the right to sue), and these sections were among the most touted by Democrats in their efforts to promote the new law.

In the 2000 presidential campaign, both the Republican candidate, Texas governor George W. Bush, and the Democratic candidate, Vice President Al Gore, committed themselves to passing an outpatient prescription-drug benefit for Medicare enrollees. Bush made good on his pledge, succeeding in December 2003 with a minority of Democrats to pass the Medicare Prescription Drug Improvement and Modernization Act (MMA). The prescription plan—called Part D—relied on private health plans and the market to provide drugs to seniors; the law also delivered hefty payment increases to private insurance plans that provided comprehensive coverage to seniors in the portion of Medicare called Part C, also known as Medicare Advantage (and formerly known as Medicare + Choice). Part D implementation was rocky, as many confused seniors faced a blizzard of new private drug-plan choices where easy comparisons were hard to make. Democrats, who preferred a public delivery model such as exists in Medicare Parts A (hospital services) and B (physician services), promised to change the law when they took power. By the time of the 2008 presidential election, the disruption had subsided and Part D became a nonissue in the general election campaign between Senators John McCain and Barack Obama. There was one aspect of Part D especially helpful to the 2009 health reform effort: If the MMA had not passed, any viable health reform proposal would have had to include a prescription drug benefit for seniors, which would have ballooned the total cost of the reform law. MMA took a costly and contentious issue off the Democrats’ to-do list, an issue that would likely have prevented any agreement between Democrats and the pharmaceutical industry.

A lingering issue in this period involved Medicare’s physician payments and the sustainable growth rate. In the 1997 Balanced Budget Act, Congress set maximum aggregate limits for physician payments, with automatic cuts if those limits were exceeded. The expected ten-year savings, about $12 billion, were small relative to the other BBA savings, though they grew over time. In 2002, payment cuts were mandated and took effect. Since then, to prevent across-the-board cuts to Medicare’s physician payments, Congress has stepped in periodically with short-term fixes, the costs of which have grown dramatically over time as Congress has been unable to agree on a longer-term solution. Looking ahead to 2009, Democrats were convinced they could include a permanent SGR fix in their reform legislation and thus guarantee support from a large portion of the nation’s physician community for health reform.

HIPAA, CHIP, patient rights, SGR, Medicare—all these incremental federal changes and issues debated between 1994 and 2008 demonstrated the endurance and inevitability of health policy as an ongoing concern, and each in its own peculiar way helped set the stage for the dramatic process yet to come.

One other significant change involved the federal government’s roller-coaster-like fiscal outlook. The 1993–94 Clinton health reform process played out in the context of a sizable and controversial federal budget deficit, dramatized to great effect by the 1992 and 1996 third-party presidential candidate Ross Perot. In the late 1990s, the rapidly growing national economy—combined with the major budget cuts included in the 1997 BBA and other laws—changed the nation’s fiscal outlook dramatically. In 1998, the federal government experienced its first budget surplus in thirty years, $70 billion, and the Congressional Budget Office projected growing surpluses year by year, reaching $380 billion in 2009.27 In the early years of the new century, President George W. Bush and the Republican-controlled Congress approved two rounds of major tax cuts in 2001 and 2003, the Medicare prescription drug program, and two wars in Afghanistan and Iraq—none of which were paid for with revenue increases, savings, or spending cuts. As a result, the nation quickly reentered an environment of chronic federal budget deficits. In early 2007, new Democratic majorities in the House and Senate reinstituted so-called pay-go rules requiring all new federal spending to be financed by revenues or savings. The severe national economic crisis of 2008 and accompanying deep recession—combined with measures to stabilize and stimulate the economy—significantly worsened the nation’s economic balance sheet, influencing the actions of all participants in the health reform process.

THE CONGRESSIONAL BUDGET OFFICE

When considering the major difference between passing laws in, say, 1935 or 1965 versus 2010, many knowledgeable sources cite three letters, C-B-O. When it comes to the federal budget, few voices are as consequential as that of the Congressional Budget Office, established in 1974 and as essential as breathing in the work of the U.S. Congress, though ignored or unknown by the vast majority of Americans. In January 1994, the CBO determined in its official review of the Clinton health plan that all health insurance premiums collected by proposed state health “alliances” should be considered federal revenues, meaning that the Clinton proposal, if implemented, would have vastly increased the size and scope of the federal budget. While Congress can ignore the CBO’s conclusions, that opinion forced congressional committees to begin seeking alternative reform structures, precipitating the final collapse of the plan in September 1994.28 CBO opinions matter.

The CBO is located on the fourth floor of the bland Ford Office Building near the base of Capitol Hill, and consists of 250 employees, mostly economists and public policy experts whose job is to advise the Senate and House of Representatives on the federal cost and other consequences of pending legislation. When Congress commits itself to passing legislation that will not worsen the federal budget deficit—to which both chambers concurred regarding national health reform—the CBO is the agreed-upon scorekeeper, even as senators and representatives criticize its opinions. The CBO issues studies, reports, briefs, letters, presentations, testimony, and most importantly, federal cost estimates on pending legislation. It does not take positions on pending bills, though it offers informal advice on how it would score potential policy options—advice often used by congressional staff in designing legislation to achieve an acceptable score. Staffers complain about the amount of time required to court the CBO staff. The CBO’s professionals are known to work long hours to meet the demanding agendas of Congress, and congressional leaders often complain of their slowness. Senator Richard Durbin (D-IL), for example, jokes: “That’s what it’s going to say on my tombstone: ‘He was waiting for CBO.’ ”29

The CBO director is named by the House Speaker and Senate president (recommended by the Budget Committee chairs in both chambers) to a four-year term. In 2007, Peter Orszag took the position and immediately highlighted health reform as a key opportunity to address federal budget problems, producing an unusual two-volume set of health-reform-related budget options for the new administration and Congress.30 In 2009, Orszag left the CBO to become President Obama’s first director of the Office of Management and Budget, and Douglas Elmendorf was appointed to fill the remainder of his term.

ELUSIVE PUBLIC OPINION

One area that did not show marked change between 1994 and 2009 was public opinion. The differences among Americans regarding the future of the U.S. health care system remained deep and fundamental. In 2008, the Harvard School of Public Health and Harris Interactive conducted a public opinion survey on American attitudes about the U.S. health care system. One question asked whether the U.S. has the best health care system in the world. Nearly seven in ten Republicans (68 percent) believed the American system is the best, while only three in ten Democrats (32 percent) and four in ten Independents (40 percent) felt that way.31 These differences are reflected in attitudes about specific aspects of the system. In an earlier 2008 national survey, 58 percent of Republicans said they were “satisfied” with the quality of health care in this country, but only 20 percent of Democrats offered the same opinion. While 94 percent of Democrats thought it a “very serious” problem that many Americans do not have health insurance, only 55 percent of Republicans felt the same way.32

In presidential election surveys since 1988, health care has been one of the six most important issues for voters, though only in 1992 was it one of the top two; in 2008 it ranked third.33 Yet the overall level of support to address health care masks striking differences among citizens and between the parties on the preferred nature of reform, with Democrats placing a higher priority on health reform than Republicans, favoring a more expansive role for government in addressing the problem, and expressing a greater willingness to consider new taxes to pay for it.

One other factor must be recognized, the decades-long decline in public trust in government, at its lowest level in half a century in 2010:

Just 22% of Americans say they trust the government to do what is right “just about always” (3%) or “most of the time” (19%). The current level of skepticism was matched previously only in the periods from 1992 to 1995 (reaching as low as 17% in the summer of 1994), and 1978 to 1980 (bottoming out at 25% in 1980). When the National Election Study first asked this question in 1958, 73% of Americans trusted the government to do what is right just about always or most of the time.34

Mollyann Brodie, of the Kaiser Family Foundation, has noted that “public support cannot pass health reform, while strong public opposition can kill it.”35 The history of attempts to achieve national health reform shows a familiar pattern: early support weakens as details become available and opposition groups hone their anti-reform messages. Many hoped that 2009 would be different.

A note about terminology: Health reform is a blanket term used by health policy professionals to encompass the reform of any policy or delivery system relating to the nation’s health system. Health care reform is a part of health reform.
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