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Preface

This book examines some of the many ways that American Indians speak and think about their identity.1 In one sense, I am just the kind of person who might write this book. I am a light-skinned, mixed-race person. I have been a legal citizen of an American Indian tribe since childhood, one who found her way back, in adulthood, to the Cherokee Nation that her father was born in, grew up in, and left. And I am a sociologist who teaches Native American Studies courses. For these reasons, I know a great deal about scuffles over American Indian identity from both a personal and a scholarly perspective.

In another sense, I am an unlikely person to write this book. It is a book that presumes to suggest to non-Indian and Indian people some ways of thinking about Indianness. As such, perhaps it would more likely have been written by someone who had spent her whole life in a tribal community instead of only a part of it, by someone who spoke her tribal tongue as a first language, not as a language only partially and imperfectly acquired in adulthood. Perhaps it would more likely have been written by someone whose racial ancestry was not divided between European and American Indian: by someone, in short, whose more indisputable racial authenticity seemed to confer upon her a greater authority to speak on such a difficult question as race and identity.

My decision that I would write this book was influenced by two considerations. One of these was that the question of racial “authenticity” has been gaining great currency in recent societal debates and needs to be explored, most particularly in the case of American Indians. The other was that no one else, whatever their identity claims, had written this book. So I have written it. It has the benefit of the instruction that I have received from my loved ones and elders in traditional, tribal ways of thought and behavior. It has the benefit of the ceremonies that some of those elders have performed for me, to help me write it in a good way. It is marked by years of living and moving in Indian communities, both professional and personal.

Nonetheless, it is certainly not the final word on how racial identity battles should be resolved or on what the new scholarly perspective on such issues that I suggest might mean for any of the parties involved. Indeed, I hope that this book will be received not as an answer but as an invitation to further discussion about the meaning of racial identity, particularly in regard to American Indians. I hope, too, that in its argument for the emerging intellectual perspective that I call “Radical Indigenism,” it may point to a new way of thinking about a range of issues that concern Indian people, non-Indian people, and the academy. In this regard, if this book does nothing more than open a space for the authors and speakers who will come after me, as further contributors to a fully developed body of thought dedicated to the validation of American Indian (and other indigenous) ways of knowing and of living in the world, I will be satisfied.
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Introduction
The Chief Who Never Was

“The first thing in my life that I can remember is the exciting aftermath of an Indian fight in northern Montana. My mother was crying and running about with me in my moss bag-carrier on her back. . . . Women and horses were everywhere. . . . My mother’s hand was bleeding. . . . She handed me to my aunt and jumped on a pony and rode away.”1 These lines introduce the life story of Chief Buffalo Child Long Lance as he himself told it. Earlier in his writing career, Long Lance, whom his recent biographer Donald B. Smith calls “one of the most famous North American Indians of his day,” had penned popular newspaper and magazine articles about Indian issues and events.2 But it was clearly his autobiography that catapulted the man to celebrity in the late 1920s. In it, Long Lance described growing up on the Great Plains as the son of a Blackfoot chief. Long Lance’s explanation for his mother’s bloody hand in the opening scene was that his mother had just mutilated herself in a ritual of mourning for a brother killed in battle. This exotic vignette was only the first of many. Long Lance went on to relate how he had joined the other small boys in listening outside the tents of the medicine men; how he had seen the hunters return with their gory trophies from the great buffalo chases; how he had trod the circle around a flickering fire beside his father in many war dances, his body daubed with red paint.

American readers embraced the book and its author with equal fervor. In short order, the new literary hero also became a silent film star and a social sensation on both coasts. Men admired his athletic prowess, his roguish humor, his powerful storytelling talents, his ability to deliver a bloodcurdling war cry on request. Women clearly felt they cut a fetching figure dangling from his bronzed and well-muscled arm. The movie magazine Screenland reported that “Long Lance, one of the few real one-hundred-percent Americans, has had New York right in his pocket.”3

But something about Long Lance did not appear quite right. From time to time, observers voiced uncertainties that caused ripples in the high society that had extended its indulgences to him. Could it be that the line of his lower lip was a little too full? Was he, perhaps, a trifle too swarthy for an Indian? There were rumors about his relatives. Surely that was not a black man peeping out from behind Long Lance’s carefully groomed presentation of a buckskinned and beaded warrior?

Eventually, such intimations demanded satisfaction. Investigators were dispatched to dig up the roots of Long Lance’s family tree—one by the film company that was preparing to release a picture starring the new celebrity, another by a wealthy paramour, both of whom had heard gossip that distressed them. Unfortunately for Long Lance, he did have something to hide. In fact, one is hard pressed to know where to begin an enumeration of the things this astonishing man had to conceal.

The Truth about Long Lance

To begin with, his surname was not Long Lance; he had invented this fanciful alternative to his family name, Long. His given name was not Buffalo Child, but—Sylvester. And while his “autobiography” described him as the son of an illustrious Blackfoot chief who roamed the Great Plains, a more accurate job description for Sylvester’s father, Joe, was school janitor in Winston, North Carolina.4 Most damning of all in the eyes of the high society in which he had come to live, at least some of his childhood neighbors and townsmen testified to a belief that his familial bloodlines included African elements.

Once they had this kind of information, most of Long Lance’s friends and admirers had little difficulty in determining his “true” racial identity. They were shocked and furious that they had consorted with such a person almost as an equal. “To think that we had him here in this house,” the famous short story writer Irvin S. Cobb is said to have expostulated. “We’re so ashamed! We entertained a nigger!”5 The erstwhile paramour was so consumed with bitterness that she had been tricked into a romantic dalliance with a black man that she invented stories that Long had used makeup and chemicals to alter the color of his skin and the texture of his hair and so disguise his African features.

More recent commentators have troubled themselves little more than Sylvester Long’s contemporaries did over the question of which racial pigeonhole they should stuff him into. Smith, for instance, subtitles his biography of Long “the true story of an impostor” and writes of how Long, starting from a young age, “passed as an Indian, capitalizing on his high cheek bones, straight, jet black hair, and coppery skin.”6 Fellow historian James A. Clifton asserts that Sylvester Long “assumed the identity of an Indian”; that he “became a sham to escape the socially imposed limits and handicaps of being a southern Black boy”; that “his was an adopted ethnic identity pure and simple.”7

But is Sylvester Long really categorized and disposed of so easily? Certain aspects of his biography complicate the picture at least a little. For one thing, it appears that Long was Indian, at least by partial, biological descent—although not Blackfoot, as he had claimed. Biographer Smith describes evidence for Long’s being white and Croatan Indian on his mother’s side, white and Cherokee on his father’s side.8 He may or may not have possessed black ancestry.

In addition, certain aspects of Long Lance’s lived experiences clearly overlapped with those of many unquestionably Indian people of his day. Like men from many tribes, including the famous Hunkpapa Lakota chief Sitting Bull, he traveled in his boyhood as an Indian performer in a Wild West show. Later, he applied to Carlisle Indian School in Pennsylvania, overcoming officials’ doubts about his proper race largely by virtue of his demonstrated ability to speak at least some of the language proper to the tribe he claimed at the time (which was Cherokee). He shared the experiences at Carlisle with a vast company of other Indian young people, including the sons of some of the great Indian chiefs, such as Robert Geronimo. In one of Sylvester Long’s actually truthful anecdotes he described himself as the good friend and training partner of the world-renowned Indian athlete Jim Thorpe, who was a Carlisle schoolmate.9

Some of Long’s personal commitments, too, suggest what can be interpreted as strong feelings of connection to Native communities. As a journalist he spent some years traveling about Canada visiting Indian reserves, and his articles in a number of major magazines and newspapers exposed abuses and defended the rights of Indian peoples. In recognition of such efforts, the Blood Indians, a member tribe within the Blackfoot Confederacy, adopted him and invested him with a ceremonial name, one that had been carried before him by an honored warrior. It was the name he always used thereafter: Buffalo Child. Later, Long willed all his assets at his death to the St. Paul’s School on the Blood Reserve, where the money provided scholarships for Indian students for many years.10

Long Lance and Contemporary Questions of Indian Identity

My intent here is neither to defend nor to vilify a particular historical person or to “prove” his racial identity one way or the other. Whether we choose to arrange the facts of Sylvester Long’s life so that they show him as an Indian or as a racial impostor who took advantage of public credulity, his provocative story points to larger issues. How should we think about American Indian identity and its intersections with other racial identities? What assumptions should inform our debates and policies on and off the reservation? This book sets forth the many competing assumptions about Indian identity. Further, it asks why they matter—to Indians, to scholars, to Indian scholars, to individuals involved with Indian communities, and to those who merely observe those communities from afar.

The question of “real Indianness” has more force today than it did even in Long Lance’s day—and for a discernible reason. Since the 1960s, a significant subset of the American population has become interested in their own American Indian ancestry. This subset comprises not only some individuals who, like Sylvester Long, were formerly identified as black but also many others formerly identified (by themselves and others) as white, Hispanic, or some other race or ethnicity. The subset embraces two general categories. Some are people whose recent genealogical researches have led them to discover one or more Indian ancestors of whom they were previously unaware. Others have always known that they possessed tribal ancestry but have suppressed or ignored this information to one degree or another. In both of these categories, individuals have often dissociated themselves from the ongoing life of tribal communities; others have moved in and out of them or around their margins.11

In recent decades, however, significant numbers of individuals of both descriptions have begun declaring their connections to Indian communities, pressing both tribes and the larger society to respond to them in some way. Many have revised their former racial classification on formal legal documents so as to reflect an Indian identity.12 Some such individuals have banded together with others like themselves to petition the U.S. government to recognize them as Indian tribes. A few have succeeded.13

Such trends have drawn considerable—and often highly charged—attention from a variety of sources. An example is provided by Boston law student Jeff Benedict’s recent book, Without Reservation: The Making of America’s Most Powerful Indian Tribe and Foxwoods, the World’s Largest Casino, which examines the legitimacy of the Mashantucket Pequot tribe of Connecticut. The Mashantuckets were formally acknowledged as an Indian tribe by an act of Congress in 1983, and they made use of their new status to establish a fabulously profitable (and tax-exempt) gambling operation on their reservation. The book expresses the author’s conviction that the Mashantucket tribe is a band of white Americans who audaciously reinvented themselves as Indians when it became profitable to do so, trampling the rights of their neighbors in the process. Benedict argues that, by his genealogical reckoning, the tribal members share not a scrap of Pequot ancestry and should not be considered real Indians—certainly not for the purpose of enjoying the legal rights reserved for federally recognized tribes. He urges Congress to remember that what it has done it can undo: he hopes to see the Mashantucket’s tribal status revoked, along with the attendant privileges. The book has enjoyed tremendous sales, especially in towns near the reservation, where anxiety runs high that the tribe may attempt to expand its current land base.14

Benedict’s book reads like a novel and is written for a general audience. But debates about Indian identity are equally intense in scholarly contexts, where the material considerations at stake are far less obvious. Clifton, for instance, applies the same straightforward reasoning by which he stigmatized Sylvester Long’s identity to many other individuals who assert an Indian identity in our own time. He argues in two recent books (provocatively titled Being and Becoming Indian and The Invented Indian) that modern America is beset by an epidemic of false claims to Indian identity. These claims emanate, he says, from “hundreds of thousands of . . . [people] with obscure antecedents who, in the past twenty years, have swapped their ethnic identities for Indian.” Such individuals seek only “the stamp of federal approval on and specially privileged political economic support of their resuscitated or contrived identities.”15 In this understanding of racial identification, claims to Indian identity function as (to use Clifton’s colorful wording) “a sturdy crowbar . . . to gain leverage in the play of interest-group politics.”16

Ethnohistorian William Quinn, Jr., agrees with his colleague Clifton. He has penned a series of journal articles on what he calls the “Southeast Syndrome,” an affliction that he asserts rages throughout a good portion of the American population. It causes its sufferers, some of whom actually possess a modest degree of Indian ancestry but who are (Quinn asserts) by any reasonable standard white, to begin claiming that they are Indians. Quinn argues that these individuals are illegitimately attempting to exchange their true racial identity for what they construe as a more romantic one—and one that may also be more economically profitable in our age of affirmative action.17

Nor is it only non-Indians who have become intensely invested in Indian identity claims. The actions of organizations administered by and for Indian people show that Indians, too, have begun taking the issue of racial identity with great seriousness. The Association of American Indian and Alaska Native Professors (AAIANP), the Native American Scholarship Fund, and the National Advisory Council on Indian Education have all recently registered official warnings about university students who dishonestly assert an Indian identity in hopes of gaining access to minority education funding.18 Even tribes are rethinking the requirements they impose upon petitioners for tribal citizenship. A number of them have been sifting through their membership records and adjusting—sometimes repeatedly—the requirements for citizenship. Some have made their citizenship criteria more stringent, and some have made them less so. Some have closed their rolls altogether so that no new tribal citizens are accepted. Some have even disenrolled, or revoked the membership of, significant numbers of former tribal citizens, charging that they do not meet necessary criteria. The bitterness and anger associated with these decisions frequently reach alarming proportions.

What all these disputes about real Indianness demonstrate is that it is one thing to claim identity as an Indian person, and it is quite another for that claim to be received by others as legitimate. It is my goal in this book to explore the identity-making process among American Indians. This book examines the competing definitions of Indian identity—of which there turn out to be many. It also explores both the ways people move within the available definitions and negotiate (or fail to negotiate) identities to which others consent and the consequences of success or failure in establishing an identity. And it records how people experience and communicate about the issues raised by each definition of identity for themselves and their tribal communities.

America’s Shifting Norms of Racialization

What does it profit us to seek a portrait of real Indianness? Why should anyone care about the complexities of racial identification among American Indians in particular? One reason is that Indian people themselves have defined this as an important issue that affects the well-being (perhaps even the survival) of their communities. No one can truly understand the life of those communities without understanding issues related to identity. Another reason is that understanding the controversies about Indian identity can help illuminate important changes in the way American society conceptualizes much broader issues related to race. It offers us a case study in America’s dynamic interactions with what sociologists call “norms of racialization.”

It is true that Chief Buffalo Child Long Lance belonged to another era in American history. But his existence gave notice of an America that was, even then, coming into being. In the complexity of his racial ancestry Sylvester Long was a living advertisement of a process that America has widely acknowledged only in the past two decades. Interracial unions and their progeny became a reality in the New World with the arrival of Columbus, and estimates suggest that the majority of American Indians—and a very large number of people currently classified as African Americans—possess multiracial ancestry, along with virtually all Latinos, Filipinos, and a large proportion of whites.19

Whereas the America of the 1930s knew with great certainty what to do with Sylvester Long once the possibility of African ancestry was revealed, the America of today has less conceptual self-assurance. Certainly strong norms regarding racial boundaries remain in place. But the old, unquestioned confidence that individuals can be classified into one, and only one, racial category is eroding. This new American racial consciousness began to show itself in the 1980s as grassroots organizations sprang up around the country, followed by two powerful lobbying groups, the Association for Multi-Ethnic Americans and Project RACE (Reclassify All Children Equally). All of these defend the rights and interests of people who claim more than one racial identity.

In the 1990s, state after state bowed to the efforts of such groups and changed the official categories of race by adding a “multiracial” option to government forms. Finally, the spearhead of the American demographic enterprise, the U.S. decennial census, also gave formal, governmental recognition to racial hybridity. In the year 2000, for the first time ever, the census allowed people to choose more than one race to describe themselves. By 2003, the new method for classifying race will be required for all federal forms.20 As the editors of the excellent anthology The Social Construction of Race in the United States note, “All this attention to the meaning of race suggests that we are in the midst of a paradigm shift.”21

The changes in racial categorization lead to issues of much urgency. American civil rights laws and related legislation were created under the assumption that all people can be assigned to a single racial category. The same is true of the formal and informal policies that govern recruitment, hiring, and admissions decisions at universities; the provision of certain educational enrichment opportunities to minority young people in public schools; the distribution of scholarships by private foundations; and the like. Now that a growing number of Americans are choosing, in a variety of contexts, to explicitly claim their multiracial heritage, how will social institutions and practices adjust?

Bureaucratic challenges loom. Federal agencies examine the census statistics to discover and address systematic discrimination against minorities in hiring, housing, banking, or voting practices, as well as racial segregation in public schools.22 Given the new rules for enumerating racial groups, employers may be required to resurvey their workforce to show compliance with Title VII of the Civil Rights Act of 1964, which guarantees that citizens of all races have equal employment opportunities. Schools may be required to implement new methods for reporting the race of students to show compliance with Title VI of the same act. And—although a government publication predicts that changes will not be “substantial”—some voting districts may have to be redrawn to conform to the requirements of the Voting Rights Act of 1965 and recent Supreme Court decisions.23

All of these possibilities are destined to create extremely contentious societal debates. Americans whose lives are affected in material ways by the new norms of racialization will ask whether employers who were in compliance with Title VII under the old classification system can rightly be accused of discriminatory hiring if the new ways produce a different racial count. They will ask whether mixed-race students should properly be treated as minority students for the purpose of assessing school segregation. They will ask whether their city truly requires another majority black ward. They will ask, above all, for assurance that particular groups are not manipulating racial data in self-serving ways.

At bottom, all these demands center on a particular question: Now that people can formally classify themselves in more than one group—can proclaim themselves, for instance, as both black and white—who are the “real” minorities? Who are the members of those racial groups for whose protection civil rights laws, and other practices and regulations, were enacted? Who, in short, has a legitimate claim on specific racial identities?24

In March 2000, the Office of Management and Budget (OMB) announced a new policy that attempted to formulate a limited answer to the preceding question. It declared that for the purposes of civil rights monitoring and enforcement, any census respondent who says that he or she belongs to the white race and to a minority race must be considered a minority.25 This decision, however, presently applies only to the federal government’s handling of civil rights issues. Other institutions (including state and local governments) and other contexts are not bound by it.

More importantly, it is impossible to predict the degree to which Americans confronted with the real consequences of such a policy will deem the policy acceptable. It may well come under fire for overstating the number of minorities, and it may not be adopted for purposes other than civil rights monitoring.26 Each of the many different strategies that have been proposed for identifying racial groups leads to different enumerations of racial minorities, and therefore to different distributions of opportunities and social resources. It seems likely that American courts and other institutional bodies will soon be asking how we should think about the growing number of individuals who have fought for the right to claim more than one racial identity.27

The Example of Indian Identity

American Indians provide a fabulously rich example for considering the implications of the increasingly ambiguous system of racial classification in the United States. They are a group about which the question of racial identification and classification—its legal, social, economic, political, biological, and other dimensions—has been carefully contemplated by a variety of institutions for hundreds of years. Today, as in the past, different definitions of identity are applied to this group in different contexts and with different and profound consequences.

Accordingly, the example of Indian identity provides an instructive study for anyone attempting to think through the issues and consequences associated with various ways of defining racial groups. Examining Indian identity may help us understand how racial identity is asserted and recognized in groups where the possibility of multiple affiliations—and multiple possible bases for affiliation—is explicitly and formally acknowledged. More importantly, it may allow us to assess the consequences of various choices for those most directly affected by them.

The value of the present study for social scientists, who have devoted a great deal of attention to processes of identity, is obvious.28 But what does it do for Indian people and Indian communities? Older social scientific approaches to studying Indian (and other minority) communities have been strongly challenged in recent years, as those communities began to protest that they were tired of being perennial objects of scientific inquiries from which they seldom benefited. The academy has responded with new philosophies of research, especially “participatory research,” which requires scholars to pursue work which grows out of the expressed concerns of communities and furthers their self-defined goals.29 But I argue that if scholars hope to participate meaningfully in the discussion of such issues as the identity concerns of American Indian communities, an entirely new scholarly perspective is required. I attempt to formulate such an approach and to show how it may offer something to both Indian communities and to the academy—and indeed, to all those who are interested in learning about different ways of encountering the world.

An essential part of my analysis is to flesh out the emerging theoretical perspective that I call “Radical Indigenism” by applying it to issues of racial identification. Stated very simply, Radical Indigenism assumes that scholars can take philosophies of knowledge carried by indigenous peoples seriously. They can consider those philosophies and their assumptions, values, and goals not simply as interesting objects of study (claims that some people believe to be true) but as intellectual orientations that map out ways of discovering things about the world (claims that, to one degree or another, reflect or engage the true).

By applying Radical Indigenism to the study of American Indian identity, I intend to refine our understanding of the perspective itself. I use this perspective to consider how indigenous philosophies of identity and community allow us to reframe the questions we ask about Indianness and to guide our inquiries in different directions. I argue, moreover, that this approach can lead us to new fundamental understandings of what it means to do scholarship—about racial identity or anything else. And I argue that this new perspective opens up dramatically different ways for American Indian people to interact with the academy and to accomplish goals they define for their own communities.

Road Map for the Journey

The plan of this book is straightforward. I begin by exploring, in some detail, four definitions of American Indian identity that are used in various contemporary contexts. Each one assigns divergent meanings to the label “Indian,” and each one sets a framework of rules within which the legitimacy of specific “identity claims” may be determined. In chapter 1, I examine legal definitions of Indianness, while in chapters 2, 3, and 4, I turn to biological, cultural, and personal definitions, respectively.

Significant questions for these chapters include: How does each definition establish and delimit Indian identity? How does each definition offer both opportunities for and constraints upon identification? Why do the “Indians” and “non-Indians” who emerge from these definitions sometimes look surprisingly unlike what most of us expect? What happens to those who can establish a legitimate identity within each definition and to those who cannot? Finally, what issues do each of these definitions raise for the individuals and communities who adopt them, or are the object of them? What benefits does each definition confer and what hazards does each entail, from the perspective of those most intimately affected by it?

These four chapters, in short, provide detailed portraits of the many ways that meanings about Indian identity are made. I have drawn these portraits by listening to the voices of people who identify themselves as Indian. I have found these voices in published sources—journal articles, autobiographies, works of fiction, and newspaper articles. And I have found them, as well, in unpublished sources—particularly the personal interviews I conducted with people who are part of one or another of the Indian communities with which I personally identify. Data from a published source is presented according to customary stylistic conventions. In most cases, data from my own interviews is presented with the speaker’s given name and the first initial of the surname. Interviews with public officials are an exception to this rule; given that readers may recognize the respondents’ full names in such cases, I have attached the full name to their comments. Readers who desire more information about each interview respondent may look up these names in the appendix, which includes two sections with short biographies of each speaker.

Chapter 5 takes up a different sort of question. It acknowledges the devastating consequences that many Indian communities suffer because of conflict over identity issues and asks if there is a way for them to move beyond those conflicts. In particular, it explores the question of whether scholars can properly have any part in that movement. I begin to sketch out the perspective of Radical Indigenism and to argue that it provides possibilities for addressing questions of identity—or anything else—in ways that open up new possibilities for the academy and for Indian communities.

In chapter 6, I apply the perspective of Radical Indigenism to a specific issue, exploring how it can help American Indian communities think about what new definitions of identity might look like and how they would function. And I consider what it might mean for the academy to accept such perspectives as “genuine scholarship”—a distinctively American Indian scholarship.

In the conclusion I examine what the issue of Indian identity, when viewed from the perspective of Radical Indigenism, can tell us about broader issues of race in America. And I offer some final thoughts on the implications of Radical Indigenism, as I have attempted to develop it, for the academy and for Indian people.

A number of the issues raised in connection with the matter of identity take us to some of the most contested terrain both in the academy and in Indian country—racial identity, “ethnic switching,” “ethnic fraud,” the relationship of Americans of remote Indian ancestry to Indian communities, the essential nature of the scholarly endeavor, and so on. If the ride through these issues sometimes turns bumpy and uncomfortable, perhaps readers will wish to think of their efforts to endure its rigors as a small tribute to the unfortunate Buffalo Child Long Lance, the chief who never was. His story, whatever one makes of it, cannot fail to compel. He was no doubt a devious character, yet I imagine him also as a soul genuinely tormented about his racial identity. His concern and confusion, and his efforts to resolve these, make him closer kin to many people today than the dramatic elements of his autobiography first suggest. If the America of his day was too steeped in racial stereotypes to see the complexity of American Indian identity and the complexity of the ways meaningful identities come into being, perhaps we modern observers can use his example more profitably.

I hope that my exploration of Long Lance’s story and the many other stories in the subsequent chapters suggests to Indian communities new ways to respond to identity issues with the seriousness they merit yet without being destroyed by the increasingly acrimonious arguments that surround them. I hope that it also helps individuals who are considering reestablishing their own lapsed ties with Indian communities to formulate a clearer understanding of the costs and consequences, for themselves and for others. I hope that it suggests to the academy a new vision of scholarship that extends the horizon of intellectual possibility beyond what it has imagined before. And I hope that this book assists members of all racial groups to participate in more sophisticated ways in the unfolding process through which our nation is rethinking old ideas about racial identity and creating new norms of racialization. With these goals in mind, let us turn to consideration of the various definitions within which today’s candidates for real Indianness must negotiate their identities.


CHAPTER ONE

Enrollees and Outalucks
Law

“I am not a real Indian,” writes the acclaimed Choctaw/Cherokee novelist Louis Owens. “Not a real, essential Indian because I’m not enrolled. . . . Because growing up in different times I naively thought that Indian was something we were, not something we did or had or were required to prove on demand. Listening to my mother’s stories about Oklahoma, about brutally hard lives and dreams that cut across the fabric of every experience, I thought that was Indian.” A childhood friend, Owens notes, was an enrollee—invested with formal citizenship in his tribe—and was “somewhat smug about that fact, though it meant little to me then. Now I know better.”1

Readers familiar with Owens’s work—his popular novels that artfully and sensitively reflect familiarity with the cultural knowledge of both Cherokees and Choctaws, his intelligent contributions to American Indian literary criticism—may find themselves a bit taken aback at his disavowal of his Indian identity.2 The definitions of identity within which Owens sardonically locates himself are sets of legal rules that distinguish Indians from non-Indians. They create another category of people, as well. This is a group to which one historian refers, half-jokingly, as the “outalucks,” people of Indian ancestry who are nevertheless unable to negotiate their identity as Indians within the available legal definitions.3

These legal definitions are many. Some of them operate on an individual level, defining either who is a citizen in the eyes of a specific tribe, or who is an Indian person in the eyes of the federal government. Others operate at the collective level, defining what groups constitute an Indian tribe. The definitions Owens refers to are the rules that tribes use to determine citizenship, so I turn first to these.

Individual Legal Definitions: Contexts and Consequences

Many people imagine that the American government sets the legal criteria for tribal citizenship. However, tribes have the exclusive right to create their own legal definitions of identity and to do so in any way they choose.4 The most common tribal requirement for determining citizenship concerns “blood quantum,” or degree of Indian ancestry, a concept that receives fuller treatment in the next chapter. About two-thirds of all federally recognized tribes of the coterminous United States specify a minimum blood quantum in their legal citizenship criteria, with one-quarter blood degree being the most frequent minimum requirement.5 (In the simplest instance, an individual has a one-quarter blood quantum if any one of her four grandparents is of exclusively Indian ancestry and the other three are non-Indian.) The remaining one-third of Indian tribes specify no minimum blood quantum. They often simply require that any new enrollee be a lineal (direct) descendant of another tribal member.

Tribal legal definitions may take into consideration other factors besides biological descent, however. Certain tribes require that citizens not only possess tribal ancestry but that this ancestry come from a particular parent. Thus, the Santa Clara Pueblo (New Mexico) requires paternal descent, and the Seneca tribe (New York) requires maternal descent. By contrast, the Tohono O’Odham (Arizona) consider residency definitive, automatically admitting to citizenship all children born to parents living on the reservation. The Swinomish (Washington) take careful stock of various indicators of community participation, ignoring blood quantum, while the Lower Sioux Indian Community (Minnesota) requires a vote of the tribal council. In still other tribes, community recognition or parental enrollment may also be a means to or a prerequisite for enrollment, and a few tribes only accept applicants whose parents submit the necessary paperwork within a limited time after their child’s birth. Some tribes also require members to fulfill certain minimal duties, such as maintaining annual contact with the tribal council, for their citizenship to remain in good standing.6

Legal definitions of tribal membership regulate the rights to vote in tribal elections, to hold tribal office, and generally to participate in the political, and sometimes also the cultural, life of the tribe. One’s ability to satisfy legal definitions of identification may also determine one’s right to share in certain tribal revenues (such as income generated by tribally controlled businesses). Perhaps most significantly, it may determine the right to live on a reservation or to inherit land interests there.

The tribes’ power to determine citizenship allows them to delimit the distribution of certain important resources, such as reservation land, tribal monies, and political privileges. But this is hardly the end of the story of legal definitions of identity. The federal government has many purposes for which it, too, must distinguish Indians from non-Indians, and it uses its own, separate legal definition for doing so. More precisely, it uses a whole array of legal definitions. Since the U.S. Constitution uses the word “Indian” in two places but defines it nowhere, Congress has made its own definitions on an ad hoc basis.7 A 1978 congressional survey discovered no less than thirty-three separate definitions of Indians in use in different pieces of federal legislation.8 These may or may not correspond with those any given tribe uses to determine its citizenship.

Most federal legal definitions of Indian identity specify a minimum blood quantum—frequently one-quarter but sometimes one-half—but others do not. Some require or accept tribal citizenship as a criterion of federal identification, and others do not. Some require reservation residency, or ownership of land held in trust by the government, and others do not. Other laws affecting Indians specify no definition of identity, such that the courts must determine to whom the laws apply.9 Because of these wide variations in legal identity definitions and their frequent departure from the various tribal ones, many individuals who are recognized by their tribes as citizens are nevertheless considered non-Indian for some or all federal purposes. The converse can be true as well.10

There are a variety of contexts in which one or more federal legal definitions of identity become important. The matter of economic resource distribution—access to various social services, monetary awards, and opportunities—probably comes immediately to the minds of many readers. The legal situation of Indian people, and its attendant opportunities and responsibilities, are the result of historic negotiations between tribes and the federal government. In these, the government agreed to compensate tribes in various ways for the large amounts of land and other resources that the tribes had surrendered, often by force.11 Benefits available to those who can satisfy federal definitions of Indian identity are administered through a variety of agencies, including the Bureau of Indian Affairs, the Indian Health Service, the Department of Agriculture, the Office of Elementary and Secondary Education, and the Department of Labor, to name a few.12

Legal definitions also affect specific economic rights deriving from treaties or agreements that some (not all) tribes made with the federal government. These may include such rights as the use of particular geographic areas for hunting, harvesting, fishing, or trapping. Those legally defined as Indians are also sometimes exempted from certain requirements related to state licensure and state (but not federal) income and property taxation.13

Legal identity also determines the applicability of a number of protections available to individual Indians from the federal government. Notable among these are an Indian parent’s rights under the Indian Child Welfare Act of 1978 (25 U.S.C. 1901 et seq.). Before the passage of this act, as many as 25 to 35 percent of Indian children in some states were being removed from their homes and placed in the care of non-Indians through such means as adoption and foster care. In one state (Wisconsin), the likelihood of such an eventuality was 1600 times greater for an Indian than a non-Indian child.14 Many commentators have suggested that a number of Indian families lost their children less because they were genuinely unsuitable parents and more because they refused to abandon traditional cultural values in favor of those enforced by the essentially white, middle-class, social service bureaucracy. A 1974 Senate subcommittee hearing revealed another reason why social workers were sometimes overactive in removing Indian children: testimony suggested a “gray market” for Indian infants, fueled by white couples’ inability to secure white infants for adoption and their lack of interest in black infants.15 The Indian Child Welfare Act was passed to stem the wholesale transfer of children out of their families, tribes, and cultures. It requires that, where Indian children must be removed from their homes, efforts be made to place them with another family member, or at least with another Indian family, rather than a non-Indian one.

Just as importantly, federally specified legal definitions provide for certain religious freedoms. For one thing, they allow Indian people to seek protection from prosecution for the possession of specific ceremonial objects, otherwise restricted by law. For instance, many Indian people own eagle feathers, which they use in prayer and ceremonies, although non-Indians are not permitted to possess any part of this endangered species. Similarly, Indian members of the Native American Church ingest peyote, legally classified as a hallucinogen, as a sacramental substance in closely controlled worship settings. Non-Indians are forbidden to possess it. Since the passage of the Native American Graves Protection and Repatriation Act of 1990, federal legal definitions also allow Indian people to claim sacred ceremonial objects, as well as to receive and rebury the remains of their ancestral dead, if these are being held in federally funded museums for display or study (as they very frequently are).

Federal legal definitions of Indian identity can even affect some individuals’ ability to pursue their livelihood. A particularly controversial protection that has recently become available to those legally defined as Indians revolves around the Indian Arts and Crafts Act of 1990. Arguments for this legislation started from the recognition that many buyers consider artwork more desirable and valuable if it is created by an Indian person and that a great deal of art was therefore being falsely labeled as Indian-made. The same arguments concluded that such misrepresentations were seriously reducing the revenues of artists who were, in fact, Indian.16 The cartoon in figure 1.1 satirizes the attempt to pass off cheaply manufactured, foreign goods as Indian-made. The Arts and Crafts Act forbids any artist who is not a citizen of a federally recognized or state-recognized tribe to market work as “Indian produced.” Penalties for violation of the act include large fines and imprisonment. Certain galleries and organizations have also voluntarily chosen to restrict exhibitions and art commissions to people who can demonstrate that they are Indians by reference to formal, legal criteria.17

Finally, the invocation of legal definitions has allowed Indian people, collectively, to claim certain privileges that other minorities do not enjoy. One such privilege is the right to benefit from “Indian preference” in federal employment. More specifically, the Bureau of Indian Affairs and the Indian Health Service are permitted a bias in favor of Indian applicants. This policy has helped to ensure a significant presence of Indian employees in those government bodies that are primarily responsible for administering tribal programs.

The courts have ruled that Indian preference does not imply racial discrimination because “Indian” refers, in this context, to a political rather than to a racial status. That is, it refers to rights and obligations vis-à-vis the United States that an individual possesses not by virtue of his specific biological characteristics but by virtue of his meeting a particular set of legal criteria.18 (In the case of Indian preference, these criteria include being enrolled in a federally recognized tribe, showing descent from an individual who lived on a reservation in 1934, or demonstrating a blood quantum of at least one-half.)19
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FIGURE 1.1. The Bering Strait. Before the passage of the Indian Arts and Crafts Act of 1990, foreign-produced goods were often marked as “Indian-made.” (Source: Drawn by Jeff Kerr, a Texas physician whose cartoon series “The Promised Land” is published weekly in the newspaper Indian Country Today. Printed in Indian Country Today.)

Negotiating Individual Legal Identities

All the legal rights and protections sketched earlier offer their significant advantages only to those who can successfully claim Indianness within particular definitions of identity. However, many Indian people cannot meet the definitions of identity imposed by the federal government or even by their own tribes. (As noted before, there is no guarantee that those definitions correspond.) By what process is the legitimacy of claims to Indian identity asserted and evaluated within the definitions of law? Who is able to negotiate a legal identity and who is not? How is it that people with seemingly identical characteristics can meet with very different outcomes within legal definitions? The answers to such questions are frequently astonishing.

Let us begin with a consideration of tribal citizenship requirements in relation to the most common criterion, blood quantum. This apparently straightforward measure of Indianness runs aground quite quickly when it comes to the common phenomenon of intertribal families. Consider, for instance, the hypothetical case of a child possessing one-half Indian ancestry and one-half white ancestry, meaning that she has one parent who is exclusively white and one parent who is exclusively Indian. Her identity claim will likely get a green light from both the federal government and her tribe—so long as her Indian ancestry comes from a single tribe.

But compare her potential fortunes with those of a child whose half-Indian heritage derives from several different tribes. Let us say that this second child, in addition to her one-half white ancestry, is also one-eighth Lower Brule Sioux, one-eighth Cheyenne-Arapho, one-eighth Blackfoot, and one-eighth Turtle Mountain Chippewa. She is, like the first child, one-half Indian. But each tribe of her ancestry requires its citizens to document a one-quarter blood degree from that tribe only. From the perspective of each of her tribes, therefore, this child is ineligible for citizenship; she is simply non-Indian.

Indeed, even children of exclusively Indian ancestry can find themselves denied citizenship due to similar circumstances. The repeated intertribal marriages implied by the foregoing example of a child with fractionated blood quantum are not even necessary. A mother with exclusively Indian ancestry in one tribe and a father with exclusively Indian ancestry in another tribe can produce legally non-Indian children when the two tribes reckon descent differently. In such cases, legal criteria can tear apart families by pushing certain members off the reservation while allowing others to stay.

For instance, in 1997, an Indian Country Today article reported the following family scenario: “Mr. Montoya has lived at Santa Clara Pueblo, his mother’s home, his whole life. He raised his four children at the pueblo and now has grandchildren there.”20 But Mr. Montoya cannot be enrolled at Santa Clara because, since 1939, the pueblo has operated by a tribal law that allows for enrollment only on the basis of paternal descent—and his father was not from Santa Clara but from the nearby Isleta Pueblo. Montoya has inherited rights to his mother’s property in Santa Clara, but his ability to exercise those rights remains uncertain.21

Families in the Montoyas’ situation sometimes cannot tolerate the tenuousness of their position and choose to abandon the community, their relatives, and their intimate participation in the culture in which they were born and raised. And in some cases family dissolution by legal definition has occurred by force; that is, mixed-race children have been actively expelled from the reservation, even though the children had been living there under the care of a relative enrolled in the tribe.

Such an event occurred on the Onondaga reservation in the recent past. The Onondaga—by a law that is the reverse of the Santa Clara Pueblo law—are matrilineal. They permit tribal citizenship only to children who can trace Onondaga ancestry through their mothers. In 1974, the tribal council ordered all noncitizens to leave the reservation or face ejection. This order included even noncitizen spouses (who were mostly women) and the children born to Onondaga men by such women. The Onondaga men could stay, of course—but only if they chose to live apart from their wives and mixed-race children. The national journal of Native news and issues, Akwesasne Notes, reported the rationale behind the expulsion: Over a period of years, a large number of non-Indians had moved onto Onondaga land, and the council feared that the federal government might consequently dissolve the reservation.22 Most individuals affected by the ruling left peaceably; others had to be forcibly removed. One family burned down its home before leaving.23

Some people of Indian ancestry fall into still another legal identity snare. Although a few tribes have no written records of citizenship even today—some of the Pueblos, for instance, depend upon oral traditions—the majority of tribes maintain written documents, usually called “tribal rolls.”24 Present-day applications for citizenship are usually evaluated with reference to certain “base rolls,” or written records of tribal membership in a specific year.25 Individuals seeking tribal identification as Indian must typically establish that one or more of their ancestors appears on one of these rolls.

Unfortunately, many people who clearly conform to any other definition of Indian identity do not have ancestors listed on the base rolls—and for a multitude of reasons. Historians agree that the process by which many tribal rolls were initially compiled was almost unbelievably complicated. The compilation of some tribal rolls—including the Dawes Rolls (1899–1906), from which all of today’s enrolled Oklahoma Cherokees (and a number of other tribes) must show descent—took so long that a significant number of registrants died before the paperwork was completed. This meant that their descendants would be forever barred from tribal citizenship. Even when an applicant did manage to live long enough to complete the entire process of enrollment, she frequently found herself denied. Attorneys retained by the tribes (which were concerned that the commission might pack their rolls with unqualified applicants) made objection to nearly every application, seeking to limit enrollments as much as possible.26 Dawes commissioners enrolled only a small fraction of all those who applied, and they readily agreed that they had denied many people of indubitable tribal ancestry.27

Other Indian people actively resisted registration on the Dawes Rolls, either individually or collectively. For instance, among Oklahoma Creeks, Cherokees, Chickasaws, and Choctaws conservative traditionalists or “irreconcilables” fought a hard fight against registration with the Dawes Commission. The reason was that the Dawes Roll was the first step in what President Theodore Roosevelt had rapturously declared (in his first annual address to Congress in 1901) “a mighty, pulverizing engine to break up the tribal mass.”28 The effort, in a nutshell, was to destroy indigenous cultures by destroying their foundation—their collective ownership of land—and then to integrate the Indians thus “liberated” into the dominant American culture. Through a process of land allotment, Indians were to be remade into individual, private owners of small farms who would quickly become independent of government attention and expenditures.

Probably no one could have foreseen all of the catastrophic results that would befall tribes with the destruction of the old, traditional system of land tenure. The irreconcilables, however, had at least intuited the outlines of the coming disaster. In the words of historian Angie Debo, they “clung to the old order with the stubbornness of despair.”29 In many tribes opposition to land allotment ran high. In some, leaders arose who used all their resources, from cunning to force, to discourage their fellows’ enrollment and subsequent allotment.30

Government patience with conservative obduracy soon wore thin, and the more influential and uncooperative leaders and their families were hunted out and forcibly enrolled. Cherokee leader Redbird Smith consented to his own enrollment only after he was finally jailed for his refusal. Others who shared his anti-enrollment sentiments managed to elude capture altogether and so their names were never entered onto the census document.

The stories of the irreconcilables are narratives of determined and principled resistance to a monumental step toward Indians’ forced acculturation to the dominant American culture. Yet ironically the descendants of those traditionalists find themselves worse off, in the modern, legal context, for their forebears’ success in the fight to maintain cultural integrity. By the criteria their tribes have established, they can never become enrolled citizens.31 This fact frequently affects, in turn, their ability to satisfy federal definitions. Like Louis Owens, whose remarks opened this chapter, according to many or most legal definitions, they are not “real Indians.” They are simply “outaluck.”32

Far more contemporary events can also impinge upon an individual’s ability to establish an Indian identity. Legal identities, being strictly documentary, are open to manipulation by corrupt interests. Sometimes those interests work from within the tribes themselves. In figure 1.2, a cartoonist imagines a humorous scenario of “downsizing” carried out at the behest of an economy-minded tribal government. But accusations of illegal revocation of citizenship do occur in real life. For instance, a 1994 general election in the Keeweenaw Bay Indian Community in Michigan produced a tie vote for tribal judge—an office for which the son of Chairman Fred Dakota was running. It also replaced several council members who had supported the chairman, although Dakota himself remained in power. Subsequently, approximately two hundred tribal citizens (a substantial percentage of the electorate) were disenrolled. The majority of these were reported to be supporters of Fight for Justice (FFJ), a tribal faction that opposed the chairman. The original election was then nullified. A second election brought significantly revised vote counts, reinstating the original council members and confirming Dakota’s son as chief judge.
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FIGURE 1.2. Tribal “downsizing.” Adjustments to tribal enrollment requirements generate suspicion and criticism. (Source: Drawn by Richard MacPhie, a Minnesota Chippewa, who publishes his cartoons in Indian Country Today and in the Minneapolis Star Tribune. Printed in Indian Country Today.)

A portion of the disenfranchised individuals were later re-enrolled as adopted citizens. As such, however, they were forever barred from voting or holding political office in the tribe. As the chairman’s critics pointed out, “Once [the chairman] . . . manipulates the ‘adoption’ process in his favor, he will be politically situated to banish his opponents permanently, effectively foreclosing even the possibility of political change.”33 In 1999, the Bureau of Indian Affairs determined that the disenrollments and denial of voting rights were violations of the Indian Civil Rights Act. By this time, Mr. Dakota had already been convicted on various federal charges.34

All of the foregoing demonstrate that tribal legal definitions of identity can spawn any number of peculiarities of exclusion. Conversely, a number of people who may have no ancestral connections to tribes have been, or are, defined as Indian in the legal sense alone. In some places and times, non-Indian spouses were allowed to become citizens of Indian nations. Even in instances where an adopted white spouse was subsequently widowed, remarried, and had children by a non-Indian, the children (who had no tribal ancestry at all) were sometimes recognized as tribal citizens.35 And following the Civil War, certain African-American slaves formerly owned by members of Oklahoma tribes were made, by due legal process, into tribal citizens officially called “freedmen.” Their new status did not depend upon their possessing any Indian ancestry.36 Finally, where census registration implied eligibility for distribution of tribal lands, as it did in Oklahoma, it was not uncommon for individuals with no Indian ancestry, but with active homesteading ambitions and perhaps an unscrupulous lawyer in tow, to seek a place on the rolls through dishonest means. Thousands of them succeeded,37 thus earning for themselves the name “five-dollar Indians,” presumably referring to the amount required to bribe the census enumerator.

This discussion would not be complete without the acknowledgment that it is not only non-Indian people who have made their way onto the tribal census lists and thus legally “become” Indian; nonexistent people sometimes did so, as well. An amusing example comes from the 1885 census of the Sicangu Lakota (South Dakota). As historian Thomas Biolsi records, census takers at the Rosebud Agency “recorded some remarkable English translations of Lakota names.” Nestled in among the common and dignified appellations—Black Elk, Walking Bull, Dull Knife—are a more colorful class of personal names: Bad Cunt, Dirty Prick, Shit Head.

“What happened,” Biolsi notes, “is not difficult to unravel: Lakota people were filing past the census enumerator, and then getting back in line—or lending their babies to people in line—to be enumerated a second time using fictitious and rather imaginative names.”38 Since this particular census was taken for the purpose of distributing rations, the ploy had the very practical goal of enhancing survival—and the Lakota apparently felt that even such serious work need not be undertaken without humor.

At least some of the historic oddities of the Indian census rolls have continued to create more of the same—forever. That is, while the nonexistent Indians of Rosebud clearly could not have produced children, the many living, breathing “five-dollar Indians” who bought their way onto the Oklahoma census rolls certainly could. It is impossible to estimate the number of modern-day descendants of those non-Indian “Indians,” but it could be quite large. Probably at least some descendants have maintained tribal enrollment and its privileges, even while many people of actual, Indian descent were—and are—unable to acquire the same.

Collective Legal Definitions: Contexts and Consequences

We have spoken so far as if identity definitions are an issue of concern only to individuals. They are, however, also a concern to entire groups. Both federal and state governments formally classify certain groups as “recognized” or “acknowledged” Indian tribes and invest them with specific rights and responsibilities not shared by other groups.39 While the consequences of state recognition of a tribe are highly variable, the consequences of federal acknowledgment are always profound.40 By acknowledging a group of claimants as an Indian tribe, the federal government extends “government-to-government” relations to it, legally constituting that group as a sovereign power and as a “domestic dependent nation.”41 These are extremely powerful statuses. In fact, the legal case of Native American Church v. Navajo Tribal Council (1959) made it clear that tribes enjoy a governmental status higher than that of states. It is argued that they retain all national powers that they have not explicitly been required to surrender by the United States.42

Federal acknowledgment is also important because it extends government “trust responsibility” to the tribe. The precise interpretation of this concept has changed significantly over time, and continues to change, but one current definition describes trust responsibility as “the responsibility to act in the best interests of Indians in managing Indian-owned land and other resources.”43 In present practice, the extension of trust responsibility usually implies, among other things, that the group’s members become individually eligible for certain U.S. government services and programs and the tribe collectively becomes eligible for others. In some cases, acknowledgment creates a government obligation to provide land for a reservation or allows the tribe to seek compensation for land judged as having been improperly taken from it. Federally acknowledged tribes have the right to establish political and legal institutions, and they are exempt from various kinds of taxation and legislation (including certain environmental protection laws) on the reservation. In addition, they can operate businesses that others cannot (such as gambling operations).44

Federal acknowledgment of tribes helps prevent non-Indian groups from exploiting the just-named advantages of tribal status. This is an effort in which certain claimants have shown themselves to be quite ambitious, with consequences that range from the appalling to the bizarre. For instance, the subject of a recent Senate subcommittee hearing was a company claiming the title of the Sovereign Cherokee Nation Tejas and using a seal easily mistaken for that of the federally acknowledged Cherokee Nation (Oklahoma). The subcommittee alleged that the company had misrepresented itself as an Indian tribe for the purpose of perpetrating a variety of massive business frauds.

The company’s head, “Chief Bear Who Walks Softly” (also known as William M. Fry, Jr.), testified that the Sovereign Cherokee Nation Tejas had been created by an act of God. The subcommittee offered the somewhat humbler interpretation that it was more likely the product of one Colonel Herbert M. Williams, a retired U.S. Air Force officer. He had birthed the idea of creating an (as he put it) “offshore tax haven” on a sandbar in the middle of the Rio Grande, to which he could lure a variety of businesses. By the time of the “tribe’s” encounter with the Senate subcommittee, it had contracted to underwrite a number of corporate insurance policies, though its assets were inadequate to guarantee them.

Some of these assets were dubious in an ordinary sort of way. These included a large quantity of treasury bills, which according to the subcommittee, one of the group’s officials had “issued” himself with nothing more than a typewriter and some attractive bond paper. Other assets were a little more unusual, including a gold mine, a collection of cassette tapes, and a Marlon Brando “life mask” for which the group’s financial statements claimed a $1.5 million value.

When questioned by the Senate subcommittee, this “Cherokee” nation’s representative indicated that the company had lost or misplaced its assets (including, sadly, the intriguing mask). The gold mine (being harder to misplace) was investigated and was judged difficult to distinguish from a parking lot. The subcommittee expressed concern that the Sovereign Cherokee Nation Tejas had the potential to cause massive business failure and large-scale economic disruptions because some of America’s largest corporations, such as Dow Chemical, had had business dealings with it.45

This case clearly illustrates the need for legal definitions to protect recognized tribes, the federal government, and ordinary citizens from illegitimate attempts to procure the rights and resources of Indian tribes. But what happens to groups of people who believe themselves to be a tribe but cannot establish the claim to the satisfaction of the federal government? A report by the American Indian Policy Review Commission stated: “The results of nonrecognition on Indian communities and individuals have been devastating. . . . [They include] the continued erosion of tribal lands, or the complete loss thereof; the deterioration of cohesive, effective tribal governments and social organization; and the elimination of special Federal services, through the continued denial of such services which Indian communities in general appear to need desperately.”46

In addition, lack of federal acknowledgment has been shown to affect a group’s ability to preserve or maintain its culture. It means that groups do not have access, for instance, to monies that can allow recognized tribes to establish language or cultural programs, museums, and the like. Similarly, it can prevent Indian people who have been dispersed from their traditional lands from regaining a land base where they can reestablish community bonds. It can prevent others from resurrecting, or even maintaining, traditional practices. For instance, when the Samish tribe (Washington) was declared formally “extinct” by the federal government, its remaining citizens (who, in the face of the official pronouncement, declared themselves very much alive) lost access, formerly guaranteed by treaty, to their ancestral fishing grounds. These rights were given over to the nearby Tulalip tribes. Samish tribal chairwoman Margaret Green subsequently reported that the Tulalips denied her tribe even the small privilege of taking ten salmon from the fishing grounds as the indispensable component of its traditional potlatch ceremony, which is central to its religious practice.47

Negotiating Collective Legal Identities

As at the individual level, there are many difficulties that a group faces in establishing a legitimate definition of itself as an Indian tribe. The application of the federal criteria for recognizing a group of claimants as a tribe is frequently described in scholarly literature with words such as “woefully inconsistent,” “serendipitous,” and “an accident of history.”48 Until quite recently, the federal government did not even have a formally or universally applied criterion for distinguishing between recognized and unrecognized tribes. It simply issued lists, from time to time, of tribes that it defined as such, but the list could change on the basis of congressional or executive decision. On occasion, the list changed without notice. Indian people sometimes woke up one morning to discover that their tribe had mysteriously been dropped for reasons unclear to them, and that they and their fellow tribesmembers had suddenly and unceremoniously become non-Indians, at least for a range of legal purposes.49 In general, tribal groups that were large, showed serious resistance to white settlement, signed treaties with the U.S. government, or were otherwise hard to ignore have historically been treated as tribes by the federal government. They now enjoy unquestioned recognition status. They have not been required to formally demonstrate the legitimacy of their collective identity. By contrast, smaller, less aggressive groups, groups that moved around a great deal, and many groups that were colonized early (including many in the eastern United States) have been much easier to neglect. They have frequently remained unrecognized into modern times.

Since the mid-1970s, there has been a mechanism by which nonrecognized tribal groups may create or establish a legal definition of themselves as an Indian tribe. Called the Federal Acknowledgment Process (FAP), it requires that petitioners satisfy the seven criteria set out in part 83 of title 25 of the Code of Federal Regulations (25 CFR 83). These criteria occupy twenty single-spaced pages and are accompanied by a set of “official guidelines” consisting of another eighty pages.50 They can be briefly summarized as requiring “that a single Indian group has existed since its first sustained contact with European cultures on a continuous basis to the present; that its members live in a distinct, autonomous community perceived by others as Indian; that it has maintained some sort of authority with a governing system by which its members abide; that all its members can be traced genealogically to an historic tribe; and that it can provide evidence to substantiate all of this.”51

Though these criteria sound relatively straightforward and sensible, not all petitioners—even those who seem to have a reasonable claim on a tribal identity—can satisfy them. And some tribal groups lack formal acknowledgment because they decline to seek it. In an interview, George Roth, a cultural anthropologist for the Branch of Acknowledgment and Research (BAR), described to me his agency’s extensive efforts to contact tribal groups that might be eligible to petition for acknowledgment: “We [have] talked to some groups that weren’t really sure they wanted recognition. . . . Not everyone wants to get involved with the federal government.”

One thing that can discourage some petitioners is that the process of filing an application is expensive, potentially requiring the hiring of genealogists, historians, anthropologists, and other experts. It is also lengthy; ten years or more can elapse between the time a petitioner submits a letter of intent to petition and a decision.52 And those tribal groups who do file may confront difficulties in meeting the FAP criteria for historical reasons beyond their control. For instance, the BAR acknowledges that it will deny tribal recognition to groups on the basis of characteristics or conditions that the federal government itself deliberately created. The requirement that a group has maintained a continuous community is a case in point. Tribes have been refused recognition on this ground, even when the reason for their dispersion clearly lies not with members’ insufficient desire to live together in a community but with the federal government’s failure to follow through on explicit promises to take land into trust for the tribe. As the BAR states in its instructions to petitioning groups, for the purpose of determining the continuous existence of a tribal community, it makes no distinction between “people who left [the community] voluntarily and those who were forced to leave.”53

Evaluating Legal Definitions

Having considered the many ways that legal definitions—tribal and federal, individual and collective—may either create or constrain opportunities to make meaningful claims to identity, we can now examine an additional set of issues. How do people who must move within legal definitions on a daily basis respond to them? What larger concerns do these definitions raise for tribal communities? What are the benefits and hazards of legal definitions from the perspective of those whom they affect? To find answers to these questions, I draw upon the words of Indian people themselves.

Indian people are often heard to complain that they constitute the only racial group that is required to produce documentation of their identity—a standard that many or most members of other racial groups need not (or could not) meet. A friend of mine sometimes announces, with a broad wink, that besides being an enrolled Ojibwe, he is also “part white, but I don’t have the papers to prove it.” The significant difference between Indians and other racial minorities, of course, is that legally defined Indian people enjoy rights and privileges which other racial groups do not. Melvin B., honorary chief of the Creek Nation (Oklahoma), explains the importance of documentation:

The story about that is: A young man [was] fishing one day and the game warden caught him, and said, “Hey, you’re not allowed to do that. . . . Where’s your license?” So he [the young man] said, “I’m an Indian.” So he [the warden] said, “Where’s your card?” Well, he didn’t have a card, but he was an Indian. He [the warden] said, “Well, prove that you’re an Indian and you can go ahead and fish.” So, that is one of the many reasons why they issued Indian cards.

Billy S., an Eastern Delaware and Peoria tribal member, comments on a topic where legal definitions can become tremendously salient: the weighty issue of Indian land claims against the U.S. government:

For example, the Lakotas [or Sioux tribe] have a clear claim to the Black Hills [tribal land that the U.S. government has conceded was illegally taken from the tribe in the nineteenth century]. . . . I think if we pull away from some sort of structure that, in fact, clarifies who is Native and who isn’t, we’re going to lose claim to some of these things that I hope, someday, are going to be resolved.

My interview respondents mentioned many of the other rights they enjoy in relation to tribal and federal governments, many of which I have discussed earlier. But some also pointed out more subtle implications of legal identification. For instance, Julie M., a citizen and employee of the United Keetoowah Band of Cherokee Indians (Oklahoma), observed that legal documentation can provide important psychological validation. A full blood who has lived in rural Cherokee communities all her life, Julie is nevertheless sensitive to the profound meaning of legal documentation for those who meet no other criterion of identity:

There are a lot of people that I see . . . who didn’t grow up around Cherokee [culture], but know they’re Cherokee or learned they’re Cherokee. [And they] have something. . . . A lot of people who are what I call marginal Cherokees in terms of [having] that [traditional] culture . . . really are in pain from not having that in their lives. It’s kind of like a search that lasts all your life. . . . And for those people . . . having that tribal membership, having some kind of a connection, even if it’s by paper, to the tribe, is tremendously significant.

Indeed, the remarks of a correspondent to an Oklahoma tribal newspaper exemplify the foregoing observation perfectly. The author writes that although she is of mixed ancestry and was raised away from the tribe, her grandmother pressed her to become tribally enrolled:

Everybody talks of all you can get with an Indian card. Well I didn’t want to take anything, but I wanted to make my Grandmother happy. I was totally unprepared for the gift I received with the arrival of my card. I felt such a [sense] of homecoming and belonging; it was incredible. I actually stood at my mailbox crying with joy. It was so much more than a piece of paper; it was my heritage. I could actually feel it in my very soul.54

Legal definitions provide tangible, external proof of a personal racial identification. And once established, legal definitions also have the virtue of being easily verifiable: to determine whether a particular person satisfies a legal definition, a shuffling of papers is generally sufficient. As chief of the Cherokee Nation (Oklahoma), Chad Smith, said in an interview, legal definitions of identity are a “safe harbor of being Indian. . . . There’s really not a lot of question about it. . . . If you’re a tribal citizen, you’re an Indian.”

Legal definitions in many cases allow for a bureaucratic, impersonal—and therefore relatively efficient—processing of claims. Legal definition reduces the possibility of arguments about tribal status between individuals formally identified as Indian and the various agencies with which they must deal—both tribal and federal. They may even settle squabbles at a more personal level. Many Indians are suspicious or dismissive of those who cannot show documentary evidence that they satisfy legal definitions of identity. As Cornelia S., a Cherokee tribal member, says:

I think that a person who says that they’re Indian that does not have their CDIB [Certificate of Degree of Indian Blood] card—they don’t know if they’re Indian or not, so . . . they shouldn’t be saying that they’re Indian. And it could be true [that they are Indian. . . . But] I think that if it’s not that important to him to go and see about getting his Indian card, his CDIB card, then to him it’s really not that important for him to be an Indian, so he doesn’t need to be telling people that he is an Indian.55

Bill T., a Wichita and Seneca minister, has seen legal documentation cut arguments about identity short:

It [legal documentation] does give proof. . . . It proves to me that that person has a degree of Indian blood. . . . [That claim] is accepted and recognized by the government, so it must be true. . . . I have seen people challenged [by other Indian people]: “Show me your CDIB card.” And so the person did show it to prove that they were [Indian]. . . . Well, then they were accepted. So I think it does help in being accepted into the Native community.

A Yuchi elder, Mose C., concurs: “If a person has a Certificate of Degree of Indian Blood from the BIA [Bureau of Indian Affairs], that person is okay.”

Though many Indian people approve of and have confidence in legal definitions of identity, others have little regard for them. One young correspondent to Indian Country Today newspaper writes that “I have a tribal ID. This is similar to a license to drive. Only very useless. This is a license to be Indian.”56 Interview respondent Billy S. is less willing to dismiss the significance of legal documentation, but he points out its limitations:

I think one of our elders, my adopted grandmother, put it real well. [She] said, “Unless a person knows their language, and they know the songs and they know their culture, they can have all the pieces of paper in the world and still not be Native American. Because it [identity] is not just a legal document; it’s a way of life, it’s a way of thinking, a way of living, a way of worship that you can’t instill on someone with a notarized legal document.” And I feel that too many times we get into looking at things from a legalistic standpoint and really lose the idea of what it is to be Native.

Other Indian people feel that the issuing of CDIBs is an intrusion by the federal government into tribal affairs. One complaint is that such legal documentation creates a class of people who enjoy, and even exploit, formal connection to a tribe but have no other relationships to it. For instance, though she herself is a tribal citizen with a CDIB card, Cherokee and Choctaw great-grandmother Joyce J. disparages legal mechanisms for identification: “I don’t think it [legal documentation] is important to the Indian. I think it’s important to the white person. Because I think that a person that’s not Indian at heart thinks that if they’ve got a white card [CDIB] and a tribal dress, they can go out and play Indian. And that, to them, is being Indian.”

Some Indians are less troubled by issues of potential exploitation than they are by the concern that some legal definitions facilitate the attenuation of tribal blood quanta. For example, Martha S., a full-blood elder of the Yuchi tribe (Oklahoma), opposes a proposed revision of tribal legal definitions, which she sees as creating an artificial group: “I don’t think they [the Yuchi tribe] should lower [the blood quantum requirement to one quarter degree]. . . . Even that would be wrong, [to include] the quarter bloods. . . . They’ll be mixed up with different tribes and with the non-Indians. That one-quarter blood quantum—it’s not going to mean a thing.”

In other tribes, Martha’s concern can be greatly magnified. Indeed, by the enrollment criteria of approximately one-third of all tribes in the lower forty-eight states, there is no theoretical or practical limit to the diminution of a potential citizen’s genetic connection to the tribe.57 This means, for instance, that a person who can document only that her ancestor ten generations earlier, or an even more distant relative, appeared on a tribal roll can be legally recognized as a citizen of any of the numerous tribes that do not have a blood quantum requirement.

For example, in an interview BAR branch chief R. Lee Fleming told a story from the days when he worked as registrar for his own tribe, the Cherokee Nation: “All of the Five Eastern Tribes [of Oklahoma] have people on the original Dawes Rolls [of the early twentieth century] with blood degrees as low as 1/256. I remember the day when the fourteen-year-old girl came in [to the tribal registration office] with her parents. She was descended from one of those people who was 1/256. Her blood degree was 1/2048 [Cherokee]. And I enrolled her.”58

Fleming accepts this circumstance with equanimity. As he explains, “That enrollment was based on the Cherokee [tribal] constitution’s provision, which is based on that person’s legal-historical relationship to the tribe, and on the fact that she is a descendant of ancestors who also maintained that legal-historical relationship. Nothing else matters. What matters is that relationship.”

When asked his opinion about why the modern-day Cherokee tribal constitution, ratified by voters in 1975, chose to define citizenship in the way he describes, rather than by reference to a blood quantum standard, Fleming answered:

The original Cherokee constitution, passed in 1827, did not have a blood quantum requirement. And our second [constitution], the Constitution of 1839, didn’t have one, either. The drafters of our current, third, constitution, put a lot of thought into it. When they were done, they were satisfied that they had created a standard that was well grounded in our tribe’s law, our tribe’s culture, and our tribe’s history. People might find this standard surprising if they don’t understand the whole context of how it was created, and our tribe’s history. But our reasons for crafting it were sound reasons, reasons that come from who we are as a people.

While Fleming’s logic is coherent, not everyone can accept it. Cornelia S. remains firm in her conviction that people should have a blood quantum of at least one-quarter or one-half in order to be considered Indians: if an individual has a lower blood quantum, they “can still say [they] are Indian, but you know, it’s not really like it would be . . . if [they’re] a full blood or half or even a quarter. . . . If it [blood quantum] is underneath a quarter, it’s kind of like, you know, it’s kind of like [the heritage] is more to the other side than the Indian side.”

Others who object to legal standards of identity ignore the ways that these may affect tribal blood quanta. Instead, they complain that legal mechanisms for establishing connections to tribal communities are culturally foreign. Even those who have been granted the privileges of Indian identity by both federal and tribal governments may protest that legal definitions are in no way faithful to tribal history and traditions. Melvin B. states his firm conviction: “You don’t have to have a [CDIB] card to be an Indian. I think it’s a wonderful thing that they have those cards. But those rules and regulations of an Indian card wasn’t made by the Indian. They were made by the federal government.” Anishnabe and Cree grandmother Kathleen W. is more vehement in her assessment. She feels “outraged by the fact that [a legal document] has become a criteria for identifying who’s Native and who isn’t. Because I am very much aware that that was never a criteria employed by Native people before [European] contact.”

Julie M. feels that

for people like us, who are just here, who grew up in this [Cherokee community], it’s kind of like, at least for me . . . that whole idea of having to document who we are—well, I know who I am! It was an insult to me to have to get a CDIB. . . . I felt like, why do I need the federal government to tell me what the definition of Indian is? Why do I have to be the one to go out and get a card that says I’m Indian to meet their requirements? Because I don’t have any requirements in my community. Or if there are requirements, I meet ’em. And I don’t have to have the federal government saying . . . that I’m Cherokee to know who I am.

Billy S. makes the same point more briefly, “It’s kind of a joke that the federal government has to certify us as to whether or not we are who we are.”

Traditional Native societies certainly possessed shared understandings of group belonging; some of these form the subject of chapter 6, but suffice it to say here that the means for making those determinations were not the legal-bureaucratic ones described in this chapter. These are creations of the dominant, American society, even though modern tribes have, in recent times, adopted legal definitions similar in form to those used in the dominant society.59

Moreover, the strictly rational-bureaucratic character of the identities brought into being by legal definitions also makes them open to manipulation in various ways. Some observers notice that the formal, documented membership of tribes tends to vary between periods when the larger society perceives Indianness as a valuable commodity and periods when it considers Native ancestry an unimportant or embarrassing aspect of family history. Osage and Cherokee elder Archie M. comments that “there are sometimes those that may want to become Indian because it’s popular to be an Indian. . . . As opposed to when I was growing up, in my family. We grew up as—you were Indian, that was it.”

Nancy C., a Navajo artist living in Oklahoma, offers an example of the way that specific practical considerations can affect the size of tribal membership:

Oklahoma has many tribes, and a number of them can issue their own [automobile] license tags. These tribal tags cost a lot less than the tags issued by the state of Oklahoma, but you have to be a tribal member to get one. I noticed a new surge of “Indians” when these cheaper tags became available to tribal members. People who never claimed to be Indian started to research their genealogy so they could get the cheaper tags.

Similarly, Lakota/Dakota elder Joe B. notes:

A lot of people jump on the bandwagon [of obtaining legal recognition as Indian]. You know, especially when . . . Indians gets a settlement of some kind, they all jump on the wagon. They come up with papers, too. Whether they’re forged or not, I don’t know. Other times they don’t want to be an Indian. They’re kind of ashamed of it. . . . They are part Indian, but they don’t claim it. But this come along—big settlement come—and, oh gosh—they even end up talkin’ [Indian] sign language! [laughs]

The cartoonist whose work is shown in figure 1.3 further highlights the absurdity of some attempts to claim Indian citizenship. Such individual machinations aside, the operations of governments in relation to the creation and re-creation of Indian identity should not escape our notice. The instance of the Keeweenaw Bay Indian community, described earlier, exemplifies the way that tribal governments may manipulate legal definitions. But the federal government, too, has had many opportunities to tailor the legal definitions of Indianness to its own advantage. For instance, in 1892, President Benjamin Harrison’s Commissioner of Indian Affairs, Thomas Jefferson Morgan, urged the federal government to adopt “a liberal and not technical or restrictive construction” of Indian identity when distributing property and other government benefits.60 Morgan’s proposal allowed many individuals of varying degrees of ancestry to qualify for these benefits. His stance, however, did not originate strictly in generosity of spirit.

[image: Images]

FIGURE 1.3. Bob Tworabbits. Some people have practical motivations for seeking legal identification as Indian. (Source: Drawn by Richard MacPhie, a Minnesota Chippewa, who publishes his cartoons in Indian Country Today and in the Minneapolis Star Tribune. Printed in Indian Country Today.)

Prior to 1892, agents of American government had judged mixed bloods more cooperative than full bloods on a variety of issues, particularly in the signing of legal documents allowing for land cessions. The agents had therefore specifically sought them out for such purposes.61 By the end of the nineteenth century, to deny the Indian status of mixed bloods, Morgan argued, would have been disastrous to government interests:

Where by treaty or law it has been required that three-fourths of an Indian tribe shall sign any subsequent agreement to give it validity, we have accepted the signature of mixed bloods as sufficient, and have treated said agreements as valid for the purpose of relinquishment of the rights of the tribe. . . . To decide at this time that such mixed bloods are not Indian . . . would unsettle or endanger the titles to much of the lands that have been relinquished by Indian tribes and patented to citizens of the United States.62

Once the specific question of legitimate landownership—still open to debate in the nineteenth century—was more settled, the federal government found it useful to formulate more restrictive legal definitions. It often insisted on a standard of one-quarter, or even one-half, blood quantum before it would legally define individuals as Indians. It has similarly vacillated over the categorization of mixed bloods, depending on particular pragmatic goals, and continues to do so.63 It appears, in short, that institutions are no better able to resist the temptation to manipulate legal definitions of Indian identity than are individuals.
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