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Introduction to the Third Edition

“It was the best of times, it was the worst of times.”

When Dickens first shared this quote with the world, he was not referring to the merger and acquisition (M&A) market from 2005 to 2009, but he might as well have been. In the time between the publication of the second edition of this book in 2005 and today, the overall financial markets and the levels of M&A activity have experienced both polar opposites and everything in between. From the seemingly insatiable appetite for middle-market companies that private equity firms and other buyers had in 2006 and 2007, thereby driving valuations through the roof, to the fast ending to the party and the sobering effects of a virtual halt in 2008 to 2009, sending valuations on a downward spiral, this was not a good time if you prefer merry-go-rounds to roller-coaster rides at the amusement park.

According to mergermarket, the total number of deals announced worldwide in the first half of 2009 numbered 3,873, with a total value of $709 billion. These figures represent the worst six months on record since the end of 2003. While merger and acquisition activity in the United States increased slightly in terms of the number of deals from the first quarter of 2009 to the second quarter of 2009, the total deal value fell from $183 billion to $171 billion, according to Bloomberg.

Mergers and acquisitions are a vital part of both healthy and weak economies and are often the primary way in which companies are able to provide returns to their owners and investors. Mergers and acquisitions play a critical role in both sides of this cycle, enabling strong companies to grow faster than their competition and providing entrepreneurs with rewards for their efforts, and ensuring that weaker companies are more quickly swallowed or, worse, made irrelevant through exclusion and ongoing share erosion.

Mergers and acquisitions have played a variety of roles in corporate history, ranging from the “greed is good” corporate raiders buying companies in a hostile manner and breaking them apart, to today’s trend of using mergers and acquisitions for external growth and industry consolidation.

During the 1980s, nearly half of all U.S. companies were restructured, more than 80,000 were acquired or merged, and over 700,000 sought bankruptcy protection in order to reorganize and continue operations. The 1980s featured swashbucklers and the use of aggressive tactics to gain control over targets. The 1990s were equally dynamic in terms of companies evolving through upsizing and growth, downsizing, rollups, divestitures, and consolidation, but focused on operational synergies, scale efficiencies, increases in customer bases, strategic alliances, market share, and access to new technologies. This period, however, came to a crashing end with the bursting of the tech bubble and the global recession that followed.

The wave of M&A activity seen from 2004 to 2007 was driven by the more general macroeconomic recovery and several key trends. First, many companies had exhausted cost cutting and operational efficiencies as a means of increasing profitability and were looking to top-line growth as a primary enabler of shareholder return. The increased pressure to grow turned the spotlight on the opportunity to achieve growth through acquisition. Second, the M&A market had been supported by the return of corporate profits and, with them, improved stock price valuation. The improved valuations enabled corporations to leverage their internal currencies to acquire target companies that were willing to swap their illiquid private stock for valuable public-company shares. Third, interest rates were hovering at historical lows, enabling firms to cost-effectively utilize debt to finance acquisition-based growth.

From 2008 to late 2009, the most recent wave of M&A activity was driven by weak economic conditions around the globe. The strong, cash-rich companies and firms began bargain shopping, picking off distressed and downtrodden competitors at a fraction of their market value compared to expectations just a short 12 to 18 months earlier. Large and midsize companies began to refocus on their core business lines, triggering divestitures and spin-offs of underperforming divisions or subsidiaries. Private equity firms and even hedge funds, under pressure to provide returns to their limited partners, turned stepchild investments into small buckets of cash in order to hold off a tyranny or management overthrow.

Yet, although so many dollars have been changing hands, the number of readily available resources for business executives and professional advisors to turn to for strategic and legal guidance on mergers and acquisitions remains very limited. This book is intended to be such a resource.

There is no more complicated transaction than a merger or acquisition. The various issues raised are broad and complex, from valuation and deal structure to tax and securities laws. The industries affected by this rapid activity are also diverse, from banking and computer software companies to retailers and health-care organizations. It seems that virtually every executive in every major industry faces a buy or sell decision at some point during her tenure as leader of the company. In fact, it is estimated that some executives spend as much as one-third of their time considering merger and acquisition opportunities and other structural business decisions. As we will see in the chapters to follow, the strategic reasons for considering such transactions are also numerous, from achieving economies of scale, to mitigating cash flow risk via diversification, to satisfying shareholders’ hunger for steady growth and dividends.

The degree to which the federal government intervenes in these transactions varies from administration to administration, depending on the issues and concerns of the day. During the Reagan-Bush years, the government took a passive role, generally allowing market forces to determine whether a given transaction would have an anticompetitive effect. During the Clinton years, regulatory bodies took a more proactive approach, with more intervention by the U.S. Department of Justice and the Federal Trade Commission, such as a refusal to provide the necessary approval for the proposed merger of Staples and Office Depot in mid-1997. The second Bush administration took a more laissez-faire approach, only to have the European Union take a more aggressive role in preventing potentially anticompetitive mergers. The European Competition Commission’s landmark rejection of GE’s proposed acquisition of Honeywell in 2001 signified a shift in the role that the EU played in the global M&A marketplace. Under the Obama administration, we are likely to see an increase in antitrust and regulatory oversight, but also an anxiousness to facilitate transactions that will be beneficial from an economic recovery perspective.

Recent years have also seen a significant increase in merger and acquisition activity within industries that are growing rapidly and evolving overall, such as health care, information technology, education, infrastructure, and software development, as well as in traditional industries such as manufacturing, consumer products, and food services. Many of these developments reflect an increase in the number of strategic buyers and a decrease in the amount of leverage used, implying that these deals were being done because they made sense for both parties, which is very different from the highly leveraged, financially driven deals of the late 1980s.

The small- to middle-market transactions have clearly been the focus of this book in each of its editions since the 1990s. Fortunately for this audience, middle-market transactions continue to attract compelling valuations.

Companies in the small- to middle-market segment need to understand the key drivers of valuation, since they are often able to focus their operating goals in order to maximize the potential valuation range. Therefore, it is important to know that the multiple a company achieves for its business is directly correlated with the following seven characteristics:

1. Strong revenue growth

2. Significant market share or a strong niche position

3. A market with barriers to entry by competitors

4. A strong management team

5. Strong, stable cash flow

6. No significant concentration in customers, products, suppliers, or geographic markets

7. Low risk of technological obsolescence or product substitution

Successful mergers and acquisitions are neither an art nor a science, but a process. In fact, regression analysis demonstrates that the number one determinant of deal multiples is the growth rate of the business. The higher the growth rate, the higher the multiple of cash flow that the business is worth.

A study of deals that close with both buyer and seller satisfied shows that the deal followed a sequence, a pattern, a series of steps that have been tried and tested. This book focuses on conveying this process to the reader, as we seek to understand the objectives of both buyer and seller in Chapters 2 and 3, move through the process of negotiations and closing in Chapters 4 through 10, and focus on closing and beyond in Chapters 11, 12, and 13.

For example, when a deal is improperly valued, one side wins big while the other loses big. By definition, a transaction is a failure if it does not create value for shareholders, and the easiest way to fail, therefore, is to pay too high a price. To be successful, a transaction must be fair and balanced, reflecting the economic needs of both buyer and seller, and conveying real and durable value to the shareholders of both companies. Achieving this involves a review and analysis of financial statements; a genuine understanding of how the proposed transaction meets the economic objectives of each party; and a recognition of the tax, accounting, and legal implications of the deal.

A transaction as complex as a merger or acquisition is fraught with potential problems and pitfalls. Many of these problems arise either in the preliminary stages, such as forcing a deal that shouldn’t really be done (i.e., some couples were just never meant to be married); as a result of mistakes, errors, or omissions owing to inadequate, rushed, or misleading due diligence; through not properly allocating risks during the negotiation of the definitive documents; or because integrating the companies after closing became a nightmare. These pitfalls can lead to expensive and protracted litigation unless an alternative method of dispute resolution is negotiated and included in the definitive documents. This book is designed to share the pitfalls of such transactions, with the hope that buyers and sellers and their advisors can avoid these problems in their future transactions.

Finally, with merger and acquisition activity continuing to grow at rapid rates, and entrepreneurs and venture capitalists continuing to form new entities and pursue new market opportunities, it is critical to have a firm grasp of the key drivers and inhibitors of any potential deal. With so much money on the line, it is essential to understand how to maximize price and valuation goals while ensuring that the transaction is successfully consummated.

Andrew J. Sherman
Bethesda, Maryland
Fall 2009
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CHAPTER 1

The Basics of Mergers and Acquisitions

Over the past few decades, we have seen countless examples of companies, such as General Electric, Google, and Cisco, that have grown dramatically and built revenues through aggressive acquisition programs. Seasoned executives and entrepreneurs have always searched for efficient and profitable ways to increase revenues and gain market share. The typical strategic growth options are as follows: organic, inorganic, or by external means. Examples of organic growth are hiring additional sales-people, developing new products, and expanding geographically. The best example of inorganic growth is an acquisition of another firm, something that is often done to gain access to a new product line, customer segment, or geography. Finally, external revenue growth opportunities are franchising, licensing, joint ventures, strategic alliances, and the appointment of overseas distributors, which are available to growing companies as an alternative to mergers and acquisitions as a growth engine. Figure 1-1 discusses the benefits of organic versus other forms of growth.

This book focuses primarily on mergers and acquisitions (M&A) as a means of growing, although toward the end of the book certain external means are explored as well.

Understanding Key Terms

The terms merger and acquisition are often confused or used interchangeably. It is important to understand the difference between the two. A technical definition of the words from David L. Scott in Wall Street Words: An A to Z Guide to Investment Terms for Today’s Investor is as follows:

Figure 1-1. M&A Basics: Buy Versus Build

[image: image]

merger

A combination of two or more companies in which the assets and liabilities of the selling firm(s) are absorbed by the buying firm. Although the buying firm may be a considerably different organization after the merger, it retains its original identity. The merger of equals between XM and Sirius to form Sirius XM is an example.

acquisition

The purchase of an asset such as a plant, a division, or even an entire company. For example, Oracle’s acquisition of Sun Microsystems was a significant technology transaction in 2009.

On the surface, this distinction may not really matter, since the net result is often the same: Two companies (or more) that had separate ownership are now operating under the same roof, usually to obtain some strategic or financial objective. Yet the strategic, financial, tax, and even cultural impact of a deal may be very different, depending on the type of transaction. A merger typically refers to two companies joining together (usually through the exchange of shares) as peers to become one. An acquisition typically has one company, the buyer, that purchases the assets or shares of another, the seller, with the form of payment being cash, the securities of the buyer, or other assets that are of value to the seller. In a stock purchase transaction the seller’s shares are not necessarily combined with the buyer’s existing company, but are often kept separate as a new subsidiary or operating division. In an asset purchase transaction the assets conveyed by the seller to the buyer become additional assets of the buyer’s company, with the hope and expectation that over time, the value of the assets purchased will exceed the price paid, thereby enhancing shareholder value as a result of the strategic or financial benefits of the transaction.

What’s All the Fuss About?

The global reach of the recent credit crisis has led to a marked crawl rather than a sprint in M&A deals as a result of a widespread credit squeeze. The pace of deals has slowed and transactions are taking longer to close. This scenario is diametrically opposite to the situation that existed at the time of the previous edition of this book, when M&A activity was booming. Sources of debt finance are looking at the M&A market differently today from the way they did until 2006. The value of deals has decreased, with conservative and tight valuation of target companies along with a decrease in the volume of transactions. The so-called megaprivate equity deals that reached astounding levels in the early part of 2007, such as Cerberus’s purchase of Chrysler, are rare occurrences today, and many earlier ones are being unwound. Furthermore, more transactions are derailing today, with buyers developing cold feet, sellers being in remorse, valuation numbers tending to disappoint, and an overall “transactional fatigue” setting in, indicated by a loss of momentum among the parties. The value of canceled merger deals in mid-2009 is closing in on the value of deals actually completed, and the two measures will draw level if the mammoth takeover of Canadian telecommunications group BCE falls through. With BHP Billiton dropping its bid for Rio Tinto in 2009, the dollar value of merger deals canceled so far this quarter rose to $322 billion compared with $362 billion in completed M&A transactions, data from Thomson Reuters show. The last time the value of completed deals was so low in comparison with that of canceled deals was in the first quarter of 1987, and late 2008 was even worse. The state of the current market is that players seem more content with being on the bench rather than on the playing field. The market has a “sky is falling”/“boy who cried wolf” mind-set and was just starting to show signs of life as this third edition was going to the printer.

However, it is not as if M&A deals are unheard of in today’s context. Big corporations are beginning to acquire strategic targets with the aim of attaining goals that they could not have achieved prior to the credit crisis and the resulting lower valuations; it was an opportune moment for Bank of America to acquire Countrywide for a significantly low value and increase its market share in the mortgage industry. A few of the Wall Street banks were acquired in 2008 on fears of impending liquidation or bankruptcy. However, the essential characteristic of these deals, which have attracted extensive media coverage, is that the target entities would ideally have preferred not to be so. Protection-driven and risk allocation–driven deal terms are more hotly contested. A notable trend has emerged in recent times where the participants in the “voluntary,” if you will, deals are mainly midsize businesses. These so-called middle-market transactions utilize bank debt, which is available, although at a higher cost and in tougher circumstances. Thomson Financial reports that there were more than $6 billion in U.S. midcap private equity deals in the early part of 2008. Efficient companies that have not been exposed to the subprime hullabaloo are preferred targets for financiers, perhaps also because they have simpler balance sheets and a realistic revenue stream. Indeed, the circumstances under which banks are willing to provide debt financing are tougher than have been seen in a long time—most banks were exposed not only to subprime mortgage loans, but also to different layers of securities and derivatives backed by these subprime mortgages that are now standing still in an illiquid market, and the banks holding them are unsure of what their value actually is today.

The major criteria that banks are looking at today are:

[image: image] Banks are more likely than not to lend to buyers who are not highly leveraged and whose balance sheets reflect a sound financial position.

[image: image] Post-2008, the potential for earnings, reflected in earning ratios, is the make-or-break factor for a deal. Banks are assuring themselves of the earnings capability of buyers in the event of a further economic slowdown and a possible double-dip recession in 2010.

[image: image] Banks are likely to take a less active role in the syndication process; and, therefore, other participants in the deal may have to step up their involvement in this process.

[image: image] Banks are likely to demand, on average, a greater equity contribution by the buyer than was previously required to be assured of the sponsoring capacity of equity participants.

What factors have led to this sizable halt in the frenzied M&A market seen until the first half of 2008?

[image: image] A housing-led U.S. recession (that spilled over into global markets)

[image: image] Overleveraged financial institutions

[image: image] Falling asset prices (equities, real estate, commodities, and resources)

[image: image] Frozen credit markets (interbank, consumer, and business)

[image: image] Weak consumer household balance sheets

[image: image] Forces of inflation versus forces of deflation

[image: image] Global synchronization and interconnectivity exacerbating all of these factors

The forecast for the next few years can be broadly positioned as follows:

[image: image] It is (and will be for some time) a buyer’s market in global M&A after years of sellers calling the shots.

[image: image] Cash is king, and genuine postclosing synergy is queen. As Mark G. Shafir, Citigroup’s global head of M&A, said in late 2008 when forecasting the M&A marketplace in 2009, “Companies that have access to cash will clearly have the opportunity to buy things for what look like once-in-a-generation prices.”

[image: image] The conventional wisdom is that in such an environment, buyers are likely to turn to stock-for-stock deals, as this minimizes their cash outlays. But these deals are difficult to pull off because a corporate sale often triggers covenants in the seller’s credit agreements, forcing debt repayment. Under normal circumstances, the buyer would refinance the debt. That has become a tough task, with the high-yield debt and investment-grade markets largely shut to new issues.

[image: image] The “buy and flip” model is dead (or at least hibernating) for a while—the focus is on deal flow with medium- and long-term value creation (the window for exit strategies is narrow).

[image: image] Look for pockets of opportunity in growing/needed sectors, regions, and technologies.

In view of this unexpected crisis situation that businesses find themselves in, the ten key reasons for deals that are likely to take place in the coming months are as follows:

1. Mergers are the most effective and efficient way to enter a new market, add a new product line, or increase distribution reach, such as Disney’s late 2009 acquisition of Marvel, which gave it access to new contact channels and product development. The classic example is Bank of America acquiring Countrywide Financial, a company that was severely hit by the subprime mortgage crisis, and Merrill Lynch as a way to offer a much broader spectrum of financial services.

2. In many cases, mergers and acquisitions are being driven by a key trend within a given industry, such as:

a. Rapidly changing technology, which is driving many of the deals in high technology

b. Fierce competition, which is driving many of the deals in the telecommunications and banking industries

c. Changing consumer preferences, which is driving many of the deals in the food and beverage industry

d. The pressure to control costs, which is driving many of the deals in the health-care industry

e. A reduction in demand, such as the shrinking federal defense budget, which is driving the consolidation in the aerospace and defense contractor industries

3. Some transactions are motivated by the need to transform a firm’s corporate identity or even to be transformative for the buyer overall, where the target company may lead the buyer in a new direction or add significant new capability. In 2003, the video game company Infogrames, for example, gained instant worldwide recognition by acquiring and adopting the old but famous Atari brand. Similarly, First Union adopted the brand of acquisition target Wachovia in hopes of benefiting from Wachovia’s reputation for high quality and customer service; the firm was subsequently acquired by Wells Fargo but not rebranded. Another example of this is Google’s $1.65 billion acquisition of YouTube in 2006, which continues to retain its own brand.

4. Many deals are fueled by the need to spread the risk and cost of:

a. Developing new technologies, such as in the communications and aerospace industries

b. Research into new medical discoveries, such as in the medical device and pharmaceutical industries

c. Gaining access to new sources of energy, such as in the oil and gas exploration and drilling industries

5. The global village has forced many companies to explore mergers and acquisitions as a means of developing an international presence and expanding their market share. This market penetration strategy is often more cost-effective than trying to build an overseas operation from scratch.

6. Many recent mergers and acquisitions have come about from the recognition that a complete product or service line may be necessary if a firm is to remain competitive or to balance seasonal or cyclical market trends. Transactions in the retail, hospitality, food and beverage, entertainment, and financial services industries have been in response to consumer demand for “one-stop shopping,” despite the slowdown in consumer demand overall.

7. Many deals are driven by the premise that it is less expensive to buy brand loyalty and customer relationships than it is to build them. Buyers are paying a premium for this intangible asset on the balance sheet, which is often referred to as goodwill. In today’s economy, goodwill represents an asset that is very important but that is not adequately reflected on the seller’s balance sheet. Veteran buyers know that long-standing customer and other strategic relationships that will be conveyed with the deal have far greater value than machinery and inventory.

8. Some acquisitions happen as a result of competitive necessity. If the owner of a business decides to sell that business, every potential buyer realizes that its competitors may buy the target, and therefore must evaluate whether it would prefer to be the owner of the business that is for sale than to have a competitor acquire it.

9. In 2009, during the peak of the weak economy, some M&A deals were driven more by survival than by growth. In these types of transactions, companies need to merge in order to survive and cut costs efficiently; an example was the merger in July of 2009 between Towers Perrin and Watson Wyatt or the need to refocus on the core, such as eBay’s sale of Skype.

10. Some transactions are taking a new twist to an old page in the M&A playbook. Years ago, IBM transformed itself into a consulting-driven, value-added services business. In 2009, three similarly situated companies followed the same path, with Xerox merging with ACS, Hewlett-Packard buying EDS, and Dell Computer purchasing Perot Systems, all in an attempt to diversify and refocus on higher-margin and value-added revenue streams.

Why Bad Deals Happen to Good People

Nobody ever plans to enter into a bad deal. But many well-intentioned entrepreneurs and business executives enter into mergers and acquisitions that they later regret. Classic mistakes include a lack of adequate planning, an overly aggressive timetable to closing, a failure to really look at possible postclosing integration problems, and, worst of all, projecting synergies to be achieved that turn out to be illusory. As is evident in the ten key drivers just discussed above for today’s deals, the underlying theme is the goal of postclosing synergy. What is synergy, and how can you be sure to get some?

The key premise of synergy is that “the whole will be greater than the sum of its parts.” But the quest for synergy can be deceptive, especially if there is inadequate communication between buyer and seller, a situation that usually leads to a misunderstanding regarding what the buyer is really buying and what the seller is really selling. Every company says that it wants synergy when doing a deal, but few take the time to develop a transactional team, draw up a joint mission statement of the objectives of the deal, or solve postclosing operating or financial problems on a timely basis. We must work hard to improve M&A failures to create postclosing value rates estimated as high as 80 percent.

Why Do Buyers Buy, and Why Do Sellers Sell?

In Chapters 2 and 3, we’ll look at the basic reasons why a buyer buys and a seller sells in the context of a merger or acquisition. The basic reasons are the same even in crunch times such as these, although the benefits that buyers and sellers get out of deals have changed to a notable extent. The goal here is twofold: (1) to educate you as a prospective buyer or seller on how to define your own goals and objectives, and (2) to provide some insight into the motivations of the other party to the transaction, which will usually facilitate a more successful and mutually rewarding transaction. These motivations are summarized in Figure 1-3.

Motivations in an Acquisition

For the seller, the key motivators in an acquisition (discussed in more detail in Chapter 2) usually include one or more of the following:

[image: image] An owner who is nearing retirement or is ready for an exit

[image: image] Inability to compete as an independent concern

[image: image] The need or desire to obtain cost savings through economies of scale

[image: image] Access to the greater resources of the acquiring company

Figure 1-2. The Cyclical Nature of Mergers and Acquisitions

[image: image]

For the buyer, the key motivators in an acquisition (which will be discussed in more detail in Chapter 3) usually include one or more of the following:

[image: image] Revenue enhancement

[image: image] Cost reduction

[image: image] Vertical and/or horizontal operational synergies or economies of scale

[image: image] Growth pressures from investors

[image: image] Underutilized resources

Figure 1-3

[image: image]

[image: image] A desire to reduce the number of competitors (increase market share and reduce price competition)

[image: image] A need to gain a foothold in a new geographic market (especially if the current market is saturated)

[image: image] A desire to diversify into new products and services

Motivations in a Merger

It is important to note that a merger is a different animal from an acquisition, and thus a different set of objectives typically emerges for both parties.

[image: image] To restructure the industry value chain

[image: image] To respond to competitive cost pressures through economies of scale and scope (e.g., the merger of Hewlett-Packard and Compaq), or more recently, the $5.5B purchase of BJ Services by Baker Hughes

[image: image] To improve process engineering and technology

[image: image] To increase the scale of production in existing product lines

[image: image] To find additional uses for existing management talent

[image: image] To redeploy excess capital in more profitable or complementary uses

[image: image] To obtain tax benefits

In a classic merger, there is no buyer or seller, although one party may be quarterbacking the transaction or have initiated the discussion. Therefore, the culture and spirit of the negotiations are different from those for an acquisition. In a merger, data gathering and due diligence are two-way and mutual, with each party positioning its contribution to the postmerger entity to justify its respective equity share, management, and control of the new company.

Before turning to the details of structuring and negotiating these complex transactions, let’s take a look at the individual perspective of both buyer and seller in Chapters 2 and 3. An understanding of each party’s goals and objectives is critical to understanding the overall dynamics of the transaction.


CHAPTER 2

Preparing for the Dance: The Seller’s Perspective

Two houses in my neighborhood recently went up for sale. The sellers took very different approaches to preparing for the transaction. One couple, who were nearing retirement, began the process almost two years ago. Every weekend they would work on a different part of the house or the garden, taking steps to increase the value and hence raise the ultimate selling price. The proceeds would represent the bulk of their retirement nest egg, and every dollar of value was critical. Naturally, there were certain items that could not be specifically addressed, such as new wallpaper and paint, because they did not know the needs and wants of the possible buyer. In such cases, they took steps to make the rooms more generic, so as to appeal to the varying tastes of prospective buyers. The other couple, in their midthirties with three young children, seemed to have started preparing about one week before the first prospective buyer arrived. They were on their way to their next home, and although the selling price mattered, it really affected only the size of their next mortgage. In fact, with three wild and destructive kids, it seemed that they were taking steps to decrease the value of the house on a weekly basis! Clearly, their approach to the buyer was “take it as is and perhaps it will meet your needs.” Prospective buyers came into the transaction knowing that a lot of time, care, and attention would need to go into the house after the closing.

In many ways, these two approaches mirror the attitudes of sellers of businesses. Some companies become available for sale only after years of planning and preparation, with the sellers laying the groundwork for maximizing value. These sellers take the time to anticipate the needs and wants of different types of buyers, yet they realize that some items must be kept “plain vanilla” because each buyer will have different objectives and motivations. Other companies become available for sale because of boredom on the part of the founding entrepreneur or competitive or financial issues that may have appeared only recently. Although each circumstance will be different, these sellers simply may not want to make the significant capital investments necessary to continue operations. Or the industry may have become less profitable, or there may be irreconcilable shareholder or management disputes driving the transaction. In these cases, the buyer is likely to be purchasing a “fixer-upper,” and the price and valuation will be negotiated accordingly. In rare cases, a “hasty” decision to sell may be made for positive reasons, such as an industry being perceived as hot by the financial markets, thereby creating an ability to sell at an increased price for a limited time. Or a competing business opportunity may have been presented and the company needs to diversify its assets in order to pursue that opportunity.

There are many reasons why the owners of a business may consider selling it, the most obvious of which is that businesses, like any asset, are valuable. As with many things of value, there is a market for the trade of companies—a market where people with different expectations for the future will value the same company differently, thus enabling a buyer and seller to come to a mutually agreeable “trade.” Some of the common reasons why companies are sold include:

[image: image] Retirement. The owner plans to retire.

[image: image] Undercapitalization. A significant infusion of cash is required to take the business to the next level.

[image: image] Partner dispute or business divorce. A partner wants or needs to be “cashed out” because of a dispute or the unwinding of the business.

[image: image] Reduce risk. The owner wants to reduce risk from personal guarantees or liabilities.

[image: image] Death or illness. An owner or partner has a serious health issue.

[image: image] Poor management. The owner does not have the skills to manage the business.

[image: image] New business idea. The owner is ready to move on to the next idea or opportunity.

[image: image] Glass ceiling. The owner has taken the growth and development of the business as far as it can go without the resources and platform offered by a much larger entity.

[image: image] Burnout. Running a business full time can be very demanding, and not everyone can sustain these pressures for a long period of time.

[image: image] Relocation. Some businesses are tied to specific locations and do not relocate well.

[image: image] Lack of bench strength. The founder or leader is very dynamic but has failed to groom an effective management team or heir apparent (or even an effective board of directors or advisory board).

[image: image] Serial entrepreneurship. Some entrepreneurs are well qualified to build businesses to a certain level, but then prefer to sell them and use the proceeds to build other businesses rather than take the existing company to the next level, which may require a skill set or degree of patience that they lack.

[image: image] Inadequate distribution system. Channels are expensive to build; it is much easier to leverage a preestablished distribution system.

[image: image] No ability to diversify. The wealth of the owner may be exclusively tied up in the business, creating substantial personal financial risk.

[image: image] Estate planning. When there is no family member as a successor, a business often needs to be sold for estate-planning purposes.

[image: image] Personnel. Key people or key customers have been lost and the business needs new management to continue operations.

Regardless of the seller’s specific motivations or timetable, an exit strategy and plan of action are critical to protect the value of the business. This process is outlined in Figure 2-1. There is usually a direct correlation between the amount of time a seller spends preparing for the transaction and the price ultimately paid for the business.

Figure 2-1. The Selling Process and the Seller’s Decisional Path

[image: image]

[image: image]

Conducting a Thorough EOTB Analysis

In preparing for the sale of a company, the seller and its advisory team should conduct a strategic EOTB analysis, where EOTB means “eyes of the buyer.” What will buyers see when the due diligence veil is removed? What value drivers will they really see? How does the acquisition of your company solve a problem or create a significant opportunity for them? The EOTB analysis should be done on a “no-holds-barred, no sacred cows” basis, with candor and integrity as the guiding principles. At no point should the EOTB session resemble the children’s fable “The Emperor’s New Clothes.” The seller must be honest and nondefensive as well as strategic throughout this process.

Key questions will include:

[image: image] How do we add value to their business model?

[image: image] How do we strengthen their core capabilities or revenue streams?

[image: image] Where are the imported and exported cross-selling opportunities (e.g., products and services that they will be able to offer to our clients and, conversely, that we can offer to their clients and customers)?

[image: image] What holes in their management team or organization structure do our people help to fill?

A thorough EOTB process will help a seller uncover key value drivers, help in drafting a stronger offering memorandum, and get the advisory team thinking about obvious and some not-so-obvious buyers.

Preparing for the Sale of the Company

From the seller’s point of view, the key to the process is preparation, regardless of the motivation for selling. This means taking all the necessary steps to prepare the company for sale from a corporate housekeeping perspective. A seller must anticipate the questions and concerns of a prospective buyer and be prepared to provide the appropriate information for review. In addition, a seller should understand the pricing parameters for selling the business in preparation for discussing the financial terms and conditions.

The preparation process should always begin with a strategy meeting of all members of the seller’s team. It is the job of this team to:

[image: image] Identify the financial and structural goals of the transaction.

[image: image] Develop an action plan and timetable.

[image: image] Understand the current market dynamics and potential pricing range for the business.

[image: image] Determine who are the logical buyers of the business and why the business for sale would be a compelling asset for each of the specific target buyers.

[image: image] Identify the potential legal and financial hurdles to a successful transaction (e.g., begin thinking about what problems may be “transactional turnoffs” to a prospective buyer), such as unregistered trademarks, illegal securities sales, or difficulties in obtaining a third-party consent.

[image: image] Outline and draft the offering memorandum.

[image: image] Develop a definitive “to-do” list in connection with corporate housekeeping matters, such as preparation of board and shareholder minutes and maintenance of regulatory filings.

[image: image] Identify how and when prospective buyers will be contacted, proposed terms evaluated, and final candidates selected.

Step 1: Selecting the Seller’s Team

One of the most important steps in the preparation process is the selection of a team of advisors to orchestrate the sale of the business. The team will help the company’s internal preparation and create the offering memorandum that summarizes the key aspects of the company’s operations, products and services, and personnel and financial performance. In many ways, this offering memorandum is akin to a traditional business plan, and it serves as both a road map for the seller and an informational tool for the buyer.

When selecting the members of the team, a seller should choose people who:

[image: image] Understand the seller’s motivation, goals, and postclosing objectives.

[image: image] Are familiar with trends in the seller’s industry.

[image: image] Have access to a network of potential buyers.

[image: image] Have a track record and experience in mergers and acquisitions with emerging growth and middle-market companies.

[image: image] Have expertise with the financing issues that prospective buyers will face.

[image: image] Know tax- and estate-planning issues that may affect the seller both at closing and beyond.

At a minimum, the team should include the following members:

1. Investment banker/financial advisor. An investment banker or financial advisor counsels the seller on issues relating to market dynamics, trends, potential targets, valuation, pricing, and deal structure. He assists the seller in understanding the market, identifying and contacting prospective buyers, and negotiating and evaluating offers. Finally, in many cases, multiple offers may have divergent structures and economic consequences for the seller, so the banker conducts an evaluation of each offer.

2. Certified public accountant. A certified public accountant (CPA) assists the seller in preparing the financial statements and related reports that the buyer (or buyers) inevitably request. She advises the seller on the tax implications of the proposed transaction. The CPA also assists in estate planning and in structuring a compensation package that maximizes the benefits associated with the proposed transaction.

3. Legal counsel. The transactional attorney is responsible for a wide variety of duties, including:

a. Assisting the seller in presale corporate “housekeeping,” which involves cleaning up corporate records, developing strategies for dealing with dissident shareholders, and shoring up third-party contracts

b. Working with the investment banker in evaluating competing offers

c. Assisting in the negotiation and preparation of the letter of intent and confidentiality agreements, such as that in Figure 2-2, which should be signed by all potential buyers who are provided access to the seller’s books and records

d. Negotiating definitive purchase agreements with the buyer’s counsel

e. Working with the seller and the CPA in connection with certain postclosing and estate- and tax-planning matters

Step 2: The Action Plan

An action plan is a natural outcome of the meeting with the deal team. It is important to be realistic about the time investment required and the expected amount of time before completion of a transaction. While some deals are completed within 60 to 90 days, it is more common for the sales process to take approximately six months. An action plan can help ensure that the process runs smoothly and should outline the list of deal milestones and expected completion dates.

Step 3: Market Dynamics and Valuation

When entering a sale process, it is critical to understand the current market dynamics affecting the potential valuation range for the business. Market trends and merger and acquisition activity provide great insight into whether a sector is hot, and will support buoyant valuations, or cool, with valuations that may be somewhat depressed. Understanding the industry structure, growth drivers, consolidation trends, and macroeconomic conditions (e.g., low interest rates or high oil prices) can set the stage for a more detailed valuation analysis. The current macroeconomic conditions, in particular, have brought about a striking change in how sellers prepare for the dance—the credit crunch and the ensuing recession have changed the bullish tendencies that were operating in the M&A market at the time of the previous edition of this book and until a year thereafter. Tightened lending standards and difficulty in procuring funds through public or private equity markets indicate that sellers and, indeed, buyers face a different landscape today. Many banks that had to write off subprime assets have since successfully built up their capital, but spiking default rates in 2008 have prompted them to further tighten their lending standards. After historically low default rates in 2006 and 2007, Standard & Poor’s reports that corporate defaults for the first five months of 2008 had already exceeded full-year 2007 defaults. Sellers that have a visibly attractive price/earnings ratio are enjoying their newly found leverage in the liquidity-focused M&A market. The preference is for sellers whose earnings are likely to withstand the turbulent times of 2009 and onward until the cyclical flow changes. Sellers must be aware of the fact that in such troubled and volatile times, buyers are very likely to reexamine their decision to go ahead with a deal at every milestone of the process or, indeed, reexamine the terms and conditions, including the purchase price, at every such milestone.

Figure 2-2. Sample Confidentiality Agreement

[image: image]

[image: image]

[image: image]

[image: image]

Valuation is a paramount business issue for buyers and sellers alike. However, valuation is a not a precise science—it is based upon both objective facts and subjective beliefs and assumptions about the future performance of the business in question. The value of a business, ultimately, is based upon what a buyer is willing to pay, just as houses can be valued by skilled and analytical real estate appraisers but a house is worth only what the buyer ends up paying the seller. Fortunately for sellers of businesses and real estate, competition provides a healthy and normalizing force to ensure that sellers obtain near the maximum of what a buyer is welling to pay. In fact, eBay, an online marketplace where goods are sold by auction, provides compelling insight into how competition affects the prices paid for assets. In an eBay transaction, the price that the seller receives typically is not the maximum that the “winner” was willing to pay, but rather just a little more than the maximum that the second-highest bidder was willing to pay. The phenomenon of auctions plays into the sale of businesses, even in the absence of a formal auction. So long as there is perceived competition for a deal, then buyers have an incentive to increase their offer price.

While competitive market dynamics help to ensure that sellers obtain a good price for their businesses, many companies are sold without the presence of extensive buyer competition. But, in the absence of strong and visible competition, how can prices be “fair”? Fortunately, there are analytical tools available that help both buyers and sellers estimate what the market is willing to pay. By analyzing comparable historical transactions, looking at comparable public-company trading multiples, and conducting net present value (discounted cash flow) analyses, buyers and sellers can quickly understand the price range for which a particular type of business will sell.

The topic of valuation is examined more thoroughly in Chapter 8. Here’s a recap of four things that a seller should have in mind in the current economic context:

1. Examine to one’s satisfaction whether the lending sources that potential bidders are counting on are likely to see the deal through in this difficult, volatile credit market.

2. Valuation should not be so unreasonable and unrealistic that it could introduce unneeded stress in the negotiation process and drive potential bidders away.

3. As will be discussed in Step 7, it is critical to make sure that the “house is in order.”

4. A cardinal principle that holds true regardless of taxing economic times is that overall benefits that are likely to accrue to the seller are much more useful than an attractive monetary offer. A buyer may not offer gigantic sums of money and may be a hard negotiator, but a buyer’s ability to close the deal is typically more valuable than the money that is brought to the table.

Step 4: The Target List

A key step in any merger or acquisition process is generating a list of potential targets. The first step in generating the target list is determining the set of categories of companies that would be likely to be interested in the selling entity. Once all the potential categories are identified, determining which companies belong in each of the categories is a relatively straightforward exercise.

After the initial target list has been created, the next step is applying a logical filter to reduce the list to a more focused set of buyers. As acquirers, companies that clearly cannot afford to purchase the company, were recently acquired themselves, or have never purchased a business before are inferior to companies with strong balance sheets (or buoyant stock) that have a history of successfully buying and integrating companies.

Step 5: The Legal Audit

The next step in the preparation process is to get the company ready for the buyer’s analysis and due diligence investigation. A presale legal audit should be conducted in order to assess the state of the company; it is critical to identify and predict any problems that will be raised by the buyer and its counsel. The legal audit should include corporate housekeeping and administrative matters, the status of the seller’s intellectual property and key contracts (including issues regarding their assignability), regulatory issues, and litigation. The goal is to find the bugs before the buyer’s counsel discovers them for you (which would be embarrassing as well as costly from a negotiating perspective) and to get out as many of the bugs as possible before the first buyer is considered. For example, now may be the time to resolve any disputes with minority shareholders, complete the registration of copyrights and trademarks, deal with open issues in your stock option plan, or renew or extend your favorable commercial leases. It may also be a good time to set the stage for the prompt response of those third parties whose consent may be necessary in order to close the transaction, such as landlords, bankers, key customers, suppliers, or venture capitalists. In many cases, there are contractual provisions that can prevent an attempted change in control without the consent of these parties. If there are bugs that can’t be exterminated, don’t try to hide them under the carpet. Explain the status of any remaining problems to the prospective buyers and negotiate and structure the ultimate deal accordingly.

The legal audit should include an examination of certain key financial ratios, such as debt-to-equity, turnover, and profitability. The audit should also look carefully at the company’s cost controls, overhead management, and profit centers to ensure the most productive performance. The audit may also uncover certain sloppy or self-interested business practices that should be changed before you sell the company. This strategic reengineering will help build value and remove unnecessary clutter from the financial statements and operations.

Even if you don’t have the time, the inclination, or the resources to make such improvements, it will still be helpful to identify these areas and address how the company could be made more profitable to the buyer. Showing the potential for better long-term performance could earn you a higher selling price, as well as assist the buyer in raising the capital needed to implement the transaction.

Step 6: Preparing the Offering Memorandum

The next step in the preparation process is to identify a marketing strategy to attract prospective buyers. This strategy should include developing a profile of the “ideal” buyer, identifying how and when buyers will be identified, determining who will meet with potential buyers, and gathering a set of initial materials to be given to potential buyers and their advisors. These initial materials are often referred to as the offering memorandum. This offering memorandum should include the following information:

[image: image] Executive summary

[image: image] Market opportunity

[image: image] History

[image: image] Business overview

[image: image] Products, services, and pricing

[image: image] Current ownership profile

[image: image] Property, plant, and facilities

[image: image] Manufacturing and distribution

[image: image] Sales, marketing, and growth strategy

[image: image] Competitive landscape

[image: image] Management team and organizational overview

[image: image] Risks and litigation

[image: image] Historical financial information

[image: image] Normalized or recast financial data (with footnotes)

[image: image] Projected financial performance

[image: image] Future growth opportunities

[image: image] Supplemental materials

The offering memorandum is used as a sales tool for the business. This is the key opportunity to communicate the company’s key attributes, the size and growth of its market, and its potential profitability. However, the company must be presented accurately, with a fair portrayal of the problems and challenges that it faces.

The offering memorandum is not sufficient, however. The other tools needed in the seller’s tool kit are shown in Figure 2-3.

Step 7: Getting the House in Order

A key step before marketing the company is ensuring that the business is truly ready for sale. Once the process has been started, all questions are fair game and the state of affairs will be available for full review. As a result, it is necessary to develop a definitive “to-do” list in connection with corporate housekeeping matters, such as preparation of board and shareholder minutes and maintenance of regulatory filings. Once the transaction process has been started, things move very quickly. There is rarely time to deal with housekeeping matters during this process.

Step 8: The Game Plan

Once the preparation for the transaction is complete, the process can be managed in any number of ways. A major decision at this stage is in determining how closely the process should match a formal auction. A formal auction typically involves sending standardized company materials to a large audience and providing the targets with specific dates for management meetings and when offers are due. This formal process can lead to very positive results; however, no buyer likes an auction. An auction ensures that the “winner” values the deal more than other auction participants do, and as a result, some companies refuse to participate in auctions, thus closing the door to potential buyers.

Figure 2-3. Tools in the Seller’s Tool Kit
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A less formal approach, however, can yield similar if not better results than an auction. In this approach, the investment banker coordinates more informally with identified buyers and ensures that all of the target buyers are contacted simultaneously. In addition, each of the targets is examined more closely for strategic fit, and often the communication and marketing materials are tailored to underscore the strategic rationale of the proposed transaction. There are multiple benefits to this approach. First, each buyer is different, and a tailored message may be better received. A likely buyer may review a large number of potential deals (even if it does few of them), and helping the evaluator come to the proper conclusion can be best accomplished through more focused communication. Second, for each pairing of buyer and seller, there are different synergies to be had. If a seller truly wants to maximize the value obtained from the buyer, understanding the synergies available is critical and necessary. Finally, investment bankers typically have interacted with many of the target buyers in the past. As a result, a less structured process allows the investment banker the opportunity to solicit more candid, direct feedback about the proposed transaction—feedback that is typically not available when the process is more structured.

The last option for running a merger and acquisition process is to have the CEO of the company contact the targets directly. This is rarely the best option, largely because of the challenge of price negotiations. An intermediary can preserve the good working relationship between two CEOs, despite differences in price expectations. When two CEOs are working together directly, however, price can become an emotional and personal roadblock to productive discussions.

Common Preparation Mistakes

Once you have assembled your team, conducted an internal presale legal audit, and pulled together “the good, the bad, and the ugly” in a detailed offering memorandum, you are ready to start contacting potential buyers. To maximize the selling price, however, you must take certain strategic and reengineering steps in order to build value in the company and to avoid the common mistakes that sellers make, as discussed here. To properly reengineer and reposition the company for sale, hard decisions need to be made and certain key financial ratios need to be analyzed in critical areas such as cost management, inventory turnover, growth rates, profitability, and risk mitigation techniques. The next chapter gives some insights into the buyer’s perspective, while Chapters 4 through 10 discuss the process itself. But before turning to Chapter 3, take a look at a few of the common preparation mistakes that sellers make in getting ready to sell their company.

[image: image] Impatience and indecision. Timing is everything. If you seem too anxious to sell, buyers will take advantage of your impatience. If you sit on the sidelines too long, the window of opportunity in the market cycle to obtain a top selling price may pass you by.

[image: image] Telling others at the wrong time. Again, timing is critical. If you tell key employees, vendors, or customers that you are considering a sale too early in the process, they may abandon your relationship in anticipation of losing their jobs, their customer, or their supplier, or from a general fear of the unknown. Key employees, fearful for their jobs, may not want to chance relying on an unknown buyer to honor their salary or benefits. Be sure to conduct a “WHO KNOWS WHAT WHEN?” analysis to determine disclosure scopes and time frames. A related problem for companies that are closely held (or if one person owns 100 percent of the shares) is how to reward and motivate key team members who may have contributed to the company’s success over time but will not be participating in the proceeds of the sale at closing. It is critical that their interests be aligned with those of the seller and that they work hard and stay focused on getting to the closing table. A bonus plan or liquidity event participation plan can be an effective way to bridge that gap and allow such people to participate in the success and share in the proceeds at closing without owning equity in the seller’s company. Vendors and customers will want to protect their interests, too. Yet these key employees and strategic relationships may be items of value in the sale; the buyer may count on their being around after the deal closes. If you wait too long and disclose your news at the last minute, employees may feel resentment at having been kept out of the loop, and key customers or vendors may not have time to react and evaluate the impact of the transaction on their businesses—or, where applicable, provide their approvals.

[image: image] Retaining third-party transactions with people you’re related to. If there are relationships that will not carry over to the new owner, shed these ghost employees and family members. They should follow you out the door once the deal is secured.

[image: image] Leaving loose ends. Purchase minority shareholders’ interests so that the new owner won’t have to contend with their demands after the sale. Very few buyers will want to own a company that still has remaining shareholders who may present legal or operational risks. It’s akin to the real estate developer who needs 100 percent of the owners of the lots where a development is planned to agree to sell before it proceeds with its plans—a lone straggler or two can break the deal. The same goes for minor vendor disputes and others who are likely to come out of the woodwork at the last minute and may derail the transaction.

[image: image] Forgetting to look in your own backyard. In seeking out potential buyers, look for those who may have a vested interest in acquiring control of the company, such as key customers, employees, or vendors.

[image: image] Deluding yourself—or your potential buyers—about the risks or weaknesses of your company. Your credibility is on the line—a loss of trust by the potential buyer usually means that he will walk away from the deal.

Other Considerations for the Seller

The Importance of Recasting

Since privately owned companies often tend to keep their reported profits—and thus their tax obligations—as low as possible, financial recasting is a crucial element in understanding the real earnings history and future profit potential of your business. Since buyers are interested in the real earnings of a business, recasting shows how your business would look if its philosophy matched that of a public corporation, in which earnings and profits are maximized. As part of the offering memorandum, you should recast your financial statements for the preceding three years. For example, adjust the salaries and benefits to prevailing market levels, eliminate personal expenses (expensive car leases, country club dues, and so on), and exclude nonworking family members. Recasting presents the financial history of your business in a way that buyers can understand. It translates your company’s past into a valuable, salable future, and it allows sophisticated buyers the opportunity for meaningful comparisons with other investments being considered.

Selling the Pro Forma

The price that a buyer may be willing to pay depends on the quality and reasonableness of the profit projections you are able to demonstrate and the future growth opportunities that you are able to substantiate. The profit and loss statement, balance sheet, cash flow, and working capital requirements are developed and projected for each year over a five-year planning period. Using these documents, plus the enhanced value of your business at the end of five years, you can calculate the discounted value of the company’s future cash flow. This establishes the primary economic return to the buyer for her acquisition investment.

Price vs. Terms

Many sellers get caught up in an overfocus on price when the real action is in the terms. Naturally, an all cash at closing set of terms leaves very little to the imagination, but offers are rarely presented in this fashion, especially in a buyer’s market. Pay careful attention to the exact terms being proposed, as they can make a reasonable price seem attractive and make an attractive price seem very ugly once they are fully understood.

Prequalifying Your Buyers

It is critical that you prequalify the potential buyers, especially if you contemplate a continuing business relationship after closing the deal. Thus, the buyer must demonstrate the ability to meet one or more pre-closing conditions, such as availability of financing, a viable business plan for postclosing operations (especially if the seller will be receiving part of its consideration in the form of an earn-out), or a demonstration that the postclosing efficiencies or synergies are bona fide. Take the time to understand each potential buyer’s postclosing business plan, especially in a rollup or consolidation, where the seller’s upside will depend on the buyer’s ability to meet its business and growth plans.

Getting Deal Terms and Structure That Fit the
Seller’s Objectives, Personal Needs, and
Postclosing Plans

In addition to taking the other steps discussed in this chapter, the seller should meet with his legal and financial advisors well before the sale to address personal and estate-planning needs. The seller’s net worth, lifestyle requirements, postclosing plans, charitable goals, and estate-planning objectives are all relevant to the type of offer and deal structure that he may be willing to accept. A 28-year-old seller who is already planning her next venture may have different goals and needs from those of a 46-year-old seller whose triplets are seniors in high school or a 76-year-old seller who is finally ready for retirement and life as a philanthropist and patriarch. It is also critical that the proper estate-planning techniques, trusts, and other tools to maximize wealth, protect assets, and minimize tax liabilities are recommended by the right advisors far enough ahead of the proposed transaction that adequate time is available to put these documents and structures in place in a manner that will prevent them from being set aside or disregarded down the road.
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At the heart of all decisions regarding mergers and acquisitions, regard-
less of the global financial crisis, is a fundamental question: Are we
better off buying a new capability, market entry, customer base, eam-
ings opportunity, and so on, or attempting to buidl it ourselves? The
dedication of financial and human resources to organize growth must
be based on long-term, sustainable value creation for the company's
stakeholders, but achieving this objective through growth may require
more patience and may resultin some lost opportunities. The allocation
of resources to M&A will tend to expedite the achievement of growth
objectives, but it also increases the fevel of risk if deals are not struc-
tured and negotiated properly. What variables should a growing com-
pany consider in striking the right balance between organic growth
(build) and mergers and acquisitions (buy)? These include:

« The competitiveness, fragmentation, and pace of your marketplace
and your industry

* Your access to and cost of capital
« The specific capabilities of your management and advisory teams

« The strength and growth potential of your current core compsten-
cies

« The volatiity and loyalty of your distribution channels and customer
base

« The degree to which speed to markst and scale are crifical in your
business (inoluding typical customer acquisition costs and time
frames)

« The degree to which your company operates in a regulated industry
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g Growth Co. Corp, Maryiand corporation (the "Buyer) and

Target oo o« Now Yok comeraton (s -Sell), an Jane . Boa
and John . Doe individualy (each a *Sharehoider” and collectivly, the
“Sharcholders")

WITNESSETH:

WHEREAS, the Sler is engaged n the equipment manufacturing
business and activiies reated thereto (herein refered to as the “Busi
ness');an

WHEREAS, Seller and the Shareholders (constituting allof the ben-
the Seller), desire to sell ranaier

and deliver 1o Buyer the Business and substantilly all of the assets,
properties, and operations used in the Business, and Buyer desires to
purchase the Business and such assets, properties, and operalions, on
the terms and subject to conditions contained in this Agreement, and
other agreemens related hereto.

NOW, THEREFORE, in consideration of the mutual benefits o be
derived from this Agreement, the receipt and sufficiency of which are
hereby acknowledged, the parties heroto hereby agree as follows:

1. SALE AND PURCHASE OF ASSETS.
1.1 Sale of Assets to Buyer. Upon the tems and subject to the con-
itions herein set forth, at the Closing referred o in Section 3,
‘Seller shal sal, transfer, assign, convey, and daliver to Buyer,

‘and Buyer shall purchase and acquire from Seller all o the prop-

erties, assets, and goodwil that are used in the Business, of

tever kind and nature, real or personal,tangible or ntangible.

(including alrights of the Seller arising from it operation of the

1.2 of this Agroement (colloctively, the “Assols’

Assets exst on the Closing Date (as defined in Section 3). The

Assels include, but ae not imited to, the following:

(@) all of Seller's machinery, equipment, equipment leases,
chemicals, supplies vehicles, fumiture,ftures, tools, com-
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{4 the Pledge Agreement and the Pledged Collateral Ac-
‘count Agreement executed by the Pledgor in accor-
dance with Section 8.1() hereof;

(-0 @i e D D e
Section 8.2(1);a

() any other certifates or other documents and instru-
ments required hereinto be delivered by Buyer.

4. REPRESENTATIONS AND WARRANTIES OF THE SELLER. In

‘summate the transactions contemplated hercby, the Seller and each

G Bt 2 ol 0 e
warrants 1o the Buyer as

4.1 Organization and Authority. Seller is a corporation duly orga-

sk ol el i el

the State of linois. Seller power and authority to

Tl T e

leaso its properties and assets, to carry on its business as it is

o o el ool

e ihe transac-

and authority to entor into and perform this Agrooment. Sellor
has dolivered to the Buyor wmplels Slenieds
Atices of Incorporation and Bylaws, each as amended to

Soller is duly qualfied to do 5 e
and in good standing in Anytown.

Authorization of Agreement. The execution, delivery, and per-
formance by the Sollr o this Agreement and of each and overy
document and instrument contemplated hereby and the con:

sary corporate acton of the Seller. This Agreement has been

holders and constitutes (and, when executed and delivered,

and binding obligation of the Sellr and each of the Sharchold-

in accordance with ts terms.
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ing and Documentation. The Parties intend that a closing of
the agreements shall occur on or before 2010, at a time

tatives will prepare and revise the intial and subsequent drafts of the
‘ecessary agreements.

SECTION

INDING TERMS

In consideration of the costs to be incurred by the Parties in under
taking actions toward the negoation and consummation of the Stock
Purchase Agreement and the related agreements, the Parties heroby
agree 1o the folowing binding terns (*Binding Terms”):

4. Refundable Deposit. BC will provide a refundable deposit in
the amount of o the Company at the time of the execu-
tion of this Letter Agreement. All sums paid hereunder shall be de-
ductible from the purchase price to be paid for the Shares as
described in Paragraph 1. In the event that BCI does not complete.
the purchase of the Shares, the sums payable hereunder shallbe re-
forred to BCI (less 1o be retained by the Seller for its ex-
penses), withinterest at the rate of 1.5% above the highest U S. prime
rate published in The Wall Stroet Journal from the date of execution
of this Lotter Agreement to the date of repayment. In the event that
the closing is delayed beyond 20__, BCI will make an

additional depositof $_—___on_______2010,and
[E— 2010.

1008 2720 WO B, i 0o e G s
agents, and other representatives (collctively, the *Roprosentatives”)

of the Company shall (a) grant to BCl and its Reprewnlawel T
cess 1o the Company's properiies, personnel, facilies, books and re-
cords, financial and operating data, contracts, and other documents;

ontracts, and other documents or information as BCI or its Represen:
tatives may reasonably request
6. No Material Ghanges. The Company agrees that, from and after

of the Binding Terms in accordance with Paragraph 12 below or the
execution and delivery of the agreements described herein, the Com-
pany's business and operations will be conducted in the ordinary
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It appears that the age of bad hotel rooms, expensive travel costs, and
bad donuts in classic due diligence data rooms is slowly but surely
being replaced with "virtual data rooms,” or VDRs. Virtual data rooms
use existing computer software and Internet technology to provide a
secure online format for reviewing and organizing due diligence informa-
tion. The documents are easier to search and index when they are al-
ready online, and the use of a VDR prevents “watercooler rumor mills"
about what the guys in suits are doing in the comer conference room.
The VDR does require the company's IT department to be involved early
and often in the overall selling process. The VDR also better facilitates
the review of certain types of data that are easier to review online and
in electronic form, such as CAD drawings, video files, patent filings, and
architectural drawings. Are VDRs growing in acceptance? It appears
so. IntraLinks (www.intralinks.com), a leading provider of VDR software
and systems, handled 50 transactions in 2001, 450 in 2004, and pre-
dicts being a technology provider to 1,500 transactions in 2005. In
January of 2009, it was reported that IntraLinks had facilitated 55,000
projects and transactions and had had six consecutive years of double-
digit growth.





ops/images/f0111-01.jpg
Filing Fee

The fees for filing a premerger notification with the FTC and DOJ are
staggered as follows:

» Deal value less than $106.2 million = $45,000

= Deal value at least $106.2 million but less than $530.7 million =
$126,000

« Deal value $530.7 million or more = $280,000





ops/images/f0243-01.jpg
02

03
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or agents prior 1o the Closing Date (except with re-
spect to the Assumed Liabiltis); or

(W) the Excluded Liabiltes.

(b) any and all Damages incident to any of the foregoing or to
the enforcoment of this Section 0.1

Limitation and Expiraion. Tho indemification obligations unds
this Section  or in any other certicate or wriing fumished in
connection with the transactions contemplated hereby shallter-
minate on the later of () the date that s si (6) months after the
xpiration of tho longest applicable foderal or state stalute of
limitation (icluding extensions thereof), or (b i there s no appi-
cable statuto of lmitation, four years aftr the Closing Date, or
(c) the final resolution of aclaim or demand (a "Ciaim") as o the
relovant dates described above in this Section.

Indemnification by Buyer. The Buyer covenants and agrees to
indemnify, defend, protect, and hold harmless the Shareholders,
the Sellr, and any of the Seler’s offcers, directors, stockhold-
ers, representatives, affiiates, assigns, successors in interest,
and current and former employees, each only in theirrespective
capacities as such (collectively, the “Seller Indemnified Par-
ties") rom, against, and in respect of:

() any and all Damages sustained, incurred, or paid by Seller
or any other Seler ndemnifed Party in connaction wilh, fo-
sultng from, or aising out of, ither directly o indrectl:

() any breach of any warranty of the Buyer set forth in
this Agreemont or any Schedulo or certifate ol
red by or on behalf of the Buyer in connection here:
with; or

) any nonfulfilment of any covenant or agreement on the
part of the Buyer set forth in this Agreoment; or

) the ownership of the purchased Assels or the opera-
tion ofthe Businss by the Buyer folowing the Closing
Date.

(b) any and all Damages incident to any of the foregoing or to
the enforcoment of this Section 9.3

Notico Procedures; Ciims. The obligations and liabiltes of the
partis under this Section with respect to, relatng to, caused
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‘and Patents"). Al the Marks and Patents are valid and have not
boon abandoned, and there aro o prir claims, controvorsics,
lawsuits, o judgments that afect the valciy o the Sellersrights
o the Marks and Patents nor are thero any legal proceedings,
claims, or controversies instituted, pending or, 1 the best know-
dge of the Seller or the Shareholders, throatened with respect.
10 any of the Marks and Patents, or which chalienge the Seler's
tights, ttle or nterest n respect thereto. Except as set forth in
‘Schedule 4.15, none of the Marks and Patents are the subject
of any outstanding assignments, grants, icenses, fions, obiga:
tions, or agreoments, whother writen, oral, or implied. All re-
quired renewal foes, maintenance fees, amendments, and/or
other fiings or payments that are necessary to preserve and
maintain the Marks and Patents have boen filed and/or mado.
The Soller owns or has the right to use all Marks and Patents.
and the ike necessary to conduct ts Business as presentl con-
ducted and without confict with any patent, trado namo, rade-
mark, or the like of any other person or entty.

Insurance. Set forth in Schedule 4.16 is a complete and acou-
o st of al insuranco poliies that the Saller maintains with
fespoo to ite Businss or the Asses. Such policies are in full
force and ffect. Such policies, with respect to their amounts.
and types of coverage, are adequate to insure fully against risks
1o which the Soller, the Business, or the Assets are normaly
exposed in the operation of the Business. There has not boen
any materal adverse change i the Selle’s reationship with ts
insurers or in the premiums payable pursuant 1o such poiiies.
The insurance coverage provided by the Salle’s insurance pol:
cies shallnot bo affected by, and shallnot lapse or otherwise be.
terminated by reason of, the execution of this Agreement. Net-
ther the Seller nor either Shareholder has received any notice.
tespocing the cancelation of such insurance policies.

Envionmental Maters.

(a) Except as set forth in Schodlule 4.17(a) attached hereto,
Sellr has obtained all permits, icenses, and other author
zations (collectivly, the “Licenses") thatare reqired in con-
nection with the conduct of the Business undor all
appiicable Environmental Laws (as defined below) and rogu-
lations reating to polltion or protection of the environment,
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Reaching the Decision to Sell
1. Understanding your movations and objeciives
2. Building the foundaton for value

3. Timing and marke factors

Getting the House In Order
‘Assembling your advisory team

. Legal audit and housekesping
Establishing 2 preliminary valuation
Preparing the offering memorandum
Estate and exit planning

Marketing Strategy

1. Targeting qualfied buyers

2. Use of third-party infermsdiaries
3. Narrowing the feld of candidates

Choosing a Dance Partner

1. Selecting the most quaified and synergistic candidate (o financial
candidate, depending on your objeciives)

2. Preliminary negotiations

8. Execution of confidentialy agreement

4. Prelminary dus dilgence

Fighting it Out
1. Execution of more detailed letter of ntent or memorandum of under-
standing

2. Extensive negoiations and strategio adjustments

. Struoturing the deal
Accommodaling the buyer's team for legal and strategio due il
gence

6. Doing due diigence on the buyer

Preparing for the Closing

1. Preparation and negafiation of the defiitive legal documents.
2. Mesiing conditions to closing

3. Obtaining key third-party consents
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Key Terms

Indemnity survival period

Deductible basket
(as % of sale price)

Damages cap
(as % of purchase price)

Escrow (as a % of overall
purchase price—risk agnostic)

Term of escrow

Buyer’s Market

2410 36 months
Dollar one to 0.75%

Unlimited to 30%
15% to 25%

2410 36 months

Seller’s Market

9 to 18 months
2.5%to 8%

25% to 40%

5% to 10%

610 12 months
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Seller, does not (and wil not at the Closing Date) contain any
untrue statement of a material fact and doos not omit (and wil
ot omitat the Closing Date) o state any material act necessary.
to make the statements or facts contained harein o therein not
misleading.

426 Brokers and Agents. Neither Seler nor any Sharehalder has em-
ployed or doalt with any business broker, agent, or finder n re-
spect of the ransactions contemplated herby.

5. NONCOMPETITION. Each of the Sharcholders agrees that for
a period of six (6) years from the date of this Agreement, he or she.
shall not, directly or indirectly: (a) engage in competition vith the
Buyer in any manner or capacity (eg. as an advisor, consultant,in-
dependent contractor, principal, agent, partner, offcer, director,
stockholder, employeo, membor of any association, or otherwise) or
in any phase of the business conducted by the Buyer during the
tem of this Agreement in any area where the Buyer is conducting
or initating operations during the period described abovo; provided,
however, that ownership by a Sharcholder as a passive invostment,
of less than one percent (19%) of the outstanding shares of capital
stock of any corporation listed on a national securities exchange or
publily traded in the over-the-counter market shall not constitute a
breach of this provsion; (5) hire or engage o attempt 10 hire or
omploy any individual who shall have boen an employee of the.
Buyer at any time during within one (1) year prior to such action
taken by a Shareholder, whether for or on behalf of such Share-
holder o for any eniity in which such Shareholder shall have a d.
rect or indirect interost (or any subsidary or afilate of any such
oniity), whether as a proprietor, partner, co-venturer, financier, inves:
tor or stockhalder, director, fficer, employer, employee, agent, rep-
resentative or otherwise; or (c) assist or encourage any other
person in carrying out, directly or indirectly, any activiy that would
be prohibied by the above provisions of this Section if such activty
were carried out by Shareholder, either directly or indirectly; and in
partcular each Shareholder agrees that he or she will ot directly
or indirecty, induce any employeo of the Buyer to carry out, directly
or indirectly, any such activiy. In the event of any confict between
this provision and the terms of an Employment Agreement in full
force and effect, the Employment Agreement wil govern.
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Mismatch between the documents provided by the seller and the
skill of the buyer's review team. The seller may have particularly
‘complex financial statements or highly technical reports that must
be truly understood by the buyer's due diigence team. Make sure
that there is a capabilty it

oor and
between the teams of the buyer and the seller should be open and
clear. The process must be well orchestrated.

Lack of planning and focus in the preparation of the de dilgence

i i it ’s team. The focus
must be on asking the right questions, not just a lot of questions.
Sellers will resent wasteful “fishing expeditions” when the buyer's
team s unfocused.

Inadequate time devoted to tax and financial matters. The buyer's
(and seller’s) CFO and CPA must play an integral part in the due
diligence process in order to gather data on past financial perform-
ance and tax reporting, unusual financial events, or disturbing trends
or inefficiencies.

Lack of reasonable accommodations and support for the buyer's
due diigence team. The buyer must insist that its team be treated
like welcome guests, not lie enemies from the IRS! Many times buy-
er's counsel i sent to a dark room in a comer of the buiding to
inspect documents, without coffee, windows, or phones. It will en-
hance and expedite the transaction if the seler provides reasonable
‘accommodations and support for the buyer's due diligence team.
Ignoring the real story behind the numbers. The buyer and its team
must dig deep into the financial data and test (and retest) the value
proposition as to whether the deal truly makes sense. They must
ask themselves, “Does the real value truly justity the price?” The
‘economics of the deal may not hold water once a realistc look at
cost allocation, inventory tumover, and capacity utlzation is taken
into account.
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1o acquire concurrent with its purchase of the Assets under

this Agreament, including any omployoe advance.
Mothod of Conveyance. The sal, transfer, conveyance, and as-
signment by the Sl of the Assets to the Buyor n accordance
with Section 1.1 hereof shall be effected on the Closing Date
by the Soller's execution and dalivery to the Buyer of a general
assignment and bill of sale, in substantially the form attached

Atthe Closing,al ofthe Assets shall be ransforred by the Saller

(collectivaly, “Lions") excopt for a lossors nterost in any loased
assets or as otherwise listed in Schedue 4.5a).

2. PURCHASE PRICE. The purchase price to be paid by the
Buyer for the Assets to bo sold, iransferred, and conveyed by the
‘Seller pursuant to this Agroement shall bo:

(&) cash in the amount of Three Milion Dolkrs ($3,000,000),
s check or wire ransfer, subject 1o ad-
justment as described in Section 22; a

shier

two promissory notes, one for the principal amount of
Five Hundred Thousand Dollars ($500,000) (the “Short-
Term Note"); and the second for the principal amount of
Eight Hundred Thousand Dollars ($800,000) (the “Long-

forms attached heroto as Exhibit C and Exhibit D.

3. CLOSING.

a1

Dt of Glsing 20 Subjoc o e and condions et

[Ihn —amg“» e
for the Selle o or before provided
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(d) Noaction, suit, or proceeding by any person shall have been
commenced and il be pending, no investigation by any.
governmental or regulatory authoriy shall have been com-
menced and il be pending, and no action, suil, or pro-
aeding by any person shallhave boen threatened against
the Buyer, the Soller, or the Shareholders, (a) seoking to
restrain, prevent, or change the transactions contemplated
hereby or questioning the valdiy o legaly of any such
ransactions or (b) which i esolved adversely to any party,
would materally and achersely affect the business or condi-
tion, financial or othorwise, o the Buyer orthe Seler.

(e) Al proceedings to be taken by the Buyer in connection with
the transactions contemplated hereby and all documens in-
cident thereto shall be reasonably satisfactory in form and
substance to the Sellor and its counsal, and the Sellor and
said counsel shall have received all such counterpart origi-
nals or cerified or other copies of such documents as it or
they may reasonably reques

(0 Buyer shall have deiivered to the Soller the Piedge Agree-
ment together with tho marketable securiies and other ol
lateral socuring the Note.

(g) Buyer shal have deivered to the Sallr al such other cor-
tifiates and documents as the Seller and its counsel shall
have reasonably requested.

Condiions Frocedant o tho Oblgations of the Buyor.The obi

gation of the Buyer to consummte the transacions contem

plated by this Agreement shal bo subjec to th fulflment, at or
pror o Closing, of each of the following conditons precedent

{any or al o which may be waived i wing, in whale r n part

by the Buyen):

@) Tho Sl shal have performod and compiod in all material
respects with cach obligation and covenant requied by tis
Agreement to be performed or o bo compiied vith by it on
orpror to he Glosing Date

(6) Tho raprasentations and warrantios of the Sollr and tho.
‘Shareholders contained herein or in any Schedule atiached
hereto shall be true and correct in all material respects at
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Schedule of All Contracts
and Obligations of Seller
That Are to Be Assumed by
Buyer After

Status of Each Contract or

To What Extent Will Third-
Party Consents Be
Required for the
Assignment or Assumption
of These Contracts or

Closing* Obligation Obligations?
Sample Responses Sample Responses
A Current Not required
Received notice of default | Consent to assignment
on 20 cured requested 20
on 20 and obtained 20

*For example, contracts that have a remair

Notice of default received;
default not yet cured!

Consent to assumption
required but not yet
requested

ing term in excess of six months.
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(€) The Seler has not sold, transferred, assigned, or conveyed
any of ts right, ttle, and interest,or granted or entered into
any option to purchase or acquire any of its right, tlle, or
interest, in and 1o any of the Assets or the Business. N
third party has any option o right to acaquiro the Businoss
or any of the Assets.

Balance Sheet; Existing Condition; Orcfnary Course. Attached

hereto as Schedulo 4.6 aro () the Seller's unaudited balance

rect, i) a
Se\ler ® 4.w>, wmp‘blely‘ and accurately present the financial
spective dates thereof and t
ey e o periods prosonted, and (i) woro

eEDeTinCp T e e e
thereby. Balanco Shoet sot forth in
e T e e

Seller:

() any material adverse chango in the Assets or the Business
of the Seler from their condiion as set forth on the 2006
Balanco Sheet;

(b) any damage, destruction, or loss, whether covered by nsur-
ance or not, materiall and adversoly afecting the Business
or Assets of the Seler or any sale,transfer, or other disposi-
tion of the Assets other than in the orcinary course of busi-
ness;

feciaration, stting aside or payment o any dividend, o
o dsboaionith oot ot capiel oo h Seter
or any direct or indiect redemption, purchase, or other ac-
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1. Dofinition of Confidential Information. In connection with the
Transaction being discussed among the Representafives, each of the
Parties and their Representatives may disclose certain information in-
S (R S S
regarding business plans, firancial data, operational data, prox
velopment plans, products and services. The information rmihed by
sither of the Partes or any Reprosentative is hereinafter referrod to as
‘Confidential Information” and such Confidentil Information shall be-
ong to the Party furnishing the same (through one or more of s Repre-

hercin.
nection with, and al information in any medium in any way related to,
the Transaction.
“Th term “Confidential Information” shallnot include information that
 becomes generally available o the public other than as a result
ofa d\:c\n:um by a Representative or his affiates, agents, or advisors
including, without lmitaton, attorneys, accountants, consultants, bank
ey and il achisors (oolocively Aflasos)

Use of Confidential Information. The Representatives of a Party.
shall not use any Confidential Informaion disclosed by the Reprsenta
fives of the other Party or pertaining to the Transaction for its own use

the

relationship between the Partes.

3
Confidenial Information i required by a governmentl agency or court
or the h h

Party agrees to give to the other prompt notice of the receipt of the
subpoena or other process requirng or requesting disclosure of Con
fidential Information.

4. Propristary Rights. All Confidential Information furnishd by a

‘omply retumed or dostroyed at the roquest of the Party furishing
the Confidential Information.

6. No License or Right to Reproduce. Nothing contained in this
Confidentialty Agreement shall be construed as granting or conferting
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‘quent to the Closing, to the extent requested by Buyer, Seller
shall use its reasonablo efforts to obtain any required consents.
of the other partes to the Scheduled Contracts included in the.
Assels to the assignment thereof to the Buyer that were ot ob-
tained at o prior to the Closing.

108 Inspoction of Documents, Books, and Records; Financil Re-
ports. Subsequent to the Closing, Buyer shall make avaiable
for inspection by Seler or its authorized representatives during
regular business hours and upon reasonable nofice any original
documents conveyed to Buyer under this Agreement. Upon rea-
sonable nofice to the Buyer,for five years from the Closing Dato.
forward, Selle or its roprosentativos shallbe entitd, at Soller's
xpense, to audit, copy, review, and inspect the Buyer's books.
and records at the Buyer's offices during reasonable business.
hours. For so long as any payment obligation is outstanding
under this Agreement, Buyer shal make available to Seller and
its representatives copies of Buyer's annual corporate tax re-
turns and any quarterly financial statements or reports prepared
o compiled by or for Buyer.

106 Acceleration of Notes. I the event that Buyer shall subsequently
sall, convey, transfor, or assign assots of the Buyer to a non-
affiiated third party (other than as colateral under a en or secu-
ity arangement), the value of which is greater than twenty-five
(25) percent of the total assets of the Buyer at the time of the
transfer, all amounts of principal and interes then outstanding
under both Notes shall become immediately due and payable.

11. RISK OF LOSS. Pior to the Closing, the risk of loss (including
‘damage and/or destruction) of al of tho Sollr's property and
assets, including without imitation the Assets, shall remain with the
Seller, and the legal doctrine known as the *Doctrine of Equitable.
Conversion” shall not be applicable to this Agreement or to any of
the transactions contemplated hereby.

12. MISCELLANEQUS.

121 Entiro Agroement. This Agreement, and the Exhibits and Sched-
ules 1o this Agreement constiute the entire agreement between
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Human Capital Issues
- Cultural alignment

 Itegration of the leadership team

 Integration of staff

- Termination plan to create efficiencies and eliminate overlap
. Overseas workers

- Union issues.

- Regulatory issues

. Temporary workers and part-time employees.

- Independent contractors

Relationship Capital Issues
 Integration of customer relationships

 Integration of supplier relationships

 Integration of channel partners.

 Integration of advisory teams and consultants.
 Integration of strategic aliance and joint venture partners
- Subcontractors and teaming

iationships

infrostructure
 Physical faciltes

- Warehousing and logistics

 Information management and computer systems

Regulatory and Contractual Controls
- Regulatory approvals
. Postalosing assignments and consents

Branding and Marketing
- Branding issues
 Cormmunications iestes.
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There s a virtually infinite number of potential problems and exposure
areas for the buyer that may be uncovered in the review and analysis of
the seller's documents and operations. The specific issues and prob-
lems will ary based on the size of the seller, the nature of its business,
and the number of years that the seller (or ts predecessors) has been
in business.

+ “Clouds" in the title to critical tangible (real estate, equipment, in-
ventory) and intangible (patents, trademarks, and so on) assets. Be
sure that the seller has clear title to these assets and that they are
‘conveyed without claims, liens, and encumbrances.

« Employee matters. There are a wide variety of employment or labor
law issues or liabilities that may be lurking just below the surface but
will not be uncovered unless the right questions are asked. Questions
designed to uncover wage and hour law violations, discrimination
claims, OSHA compliance, or even liability for unfunded persons
under the Multiemployer Pension Plan Amendments Act should be
developed. If the seller has recently made a substantial worklorce re-
duction (or if you as the buyer are planning postclosing layoffs), then
the requirements of the Worker Adjustment and Retraining Notifica-
tion Act (WARN) must have been met. The requirements of WARN
include minimum notice of 60 days prior to wide-scale terminations.

« The possibilty of environmental liability under CERCLA or related
environmental regulations.

+ Unresolved existing or potential lgation. These cases should be
reviewed carefully by counsel.

+ A seller’s attempt to “dress up” the financial statements prior to
salo, often in an attempt to hide inventory problems, research and
development expenditures, excessive overhead and administrative
costs, uncollected or uncollectible accounts receivable, unnecessary
or inappropriate personal expenses, unrecorded liabilies, tax contin-
gencies, and other such issues.
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Third Edition

# Bost practices for structuring profitable deals during turbulent markets
# Effective ways to raise the capital needed to get deals done
 New due diligence rules and strategies in the age of Sarbanes-Oxley

Guidelines for keeping deals on track and managing post-closing challenge

* Valuablet Mists, and sample for
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Indemnification by the Seller. The Seller, TCH, and its shareholders,

irectors, employees, stocknolders, assigns,
(individual, an “Indemnified Party” and collectively, “Indemnifid Par-
tie) from, again,and in respect o

(@) al abilties, losses, claims, damages, punitive damages, causes of
action, lawsuts, administrative proceedings (including formal pro-
cesdings), investigations, auts, demands, assessments, adjust
ments, judgments, settlement payments, deficiencies, penaltis,
e
and costs and expensos (including without limitaton reasonablo

attomeys' fees and disbursements of every kind, naure, and de
saription) (collectively, “Damages) suffe

or paid by the GCC Indemnified Parties in connection with,result-

ing from, or arising out of directly or indirecly:

() any misrepresentation or breach of any warranty of the Sellers,
forthin thi dolv-

red by or on behalf of the Selierin connection herewith; or

any ofthe Seles set foth n ths Agreement; or

() the businoss, operations, or assets of the Sellers prior o the
Closing Date or the actons or omissions of the Selers' direc-
tors,offcers, shareholders, employees, or agents prir o the
Closing Date (except as to the Assumed Liabltes); or

() failre to comply with county of origin marking requirements
imposed by the Federal Trade Commission o the US. Cus-
toms and Bordor Protoction, including without imtation dam-

breaches of
to deliver product as required under any contract or delivery
of nonconforming goods pursuant to any contract, fines, or
other penaltes for violations of such requirements; or

(V) the Excluded Liabiites.

(b) any and all damages incident to any of the foregoing or to the en-
forcement of this Section 7.
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The buyer's planning and implementation of an acquisition program typi-
cally involves the following steps:
1. Develop acquisition objectives. (Why? What? Where? How?
Who?)
9. Analyze the projected sconomic and financial gains to be achisved
by the acquisition
3. Assemble an acquisition team (managers, attorneys, accountants,
and investment bankers) and begin the search for acquisition can-
didates.
4. Due diligence analysis of prime candidates (test the premise of the
deal).
5. Initial negotiations and valuation of the sslected target. (How much
can we reafly pay and how? Determine price and terms.)
Select the structure of the transaction.
Identify sources of financing for the transaction.
Detailed bidding and negotiations.
Obtain all sharsholder and third-party consents and approvals.
Phase Il confirmatory dus diligence. (Were our assumptions acou-
rate? Do deal terms need to change® What protections do we
need?)
11. Structure the legal documents.
19, Prepars for the dlosing,
18. Hold the closing.
14, Postolosing tasks and responsibilities.
16. Implement the integration of the two entities.
16. Long-term integration

Comuo
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Company upon the advance of deposit pursuant to Paragraph 4 and
the execution of Promissory Note in consideration therefor.

ACKNOWLEDGED AND ACCEPTED:
SellCo, Inc.

By: Prospective Seller, President

Dated:

Very truly yours,

Is! Prospective Buyer
Prospective Buyer, President
BuyCo, Inc.
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Timetable

Two woeks belore
closing

Ono week before and up.
to.closing

Task. Responsible parties
(6) Propare checkist  Buyer's and sellors:
and commence process  counsel

for all hircparty

rogulatory and

contractual approvals.
(banks,landlords,
insurance comparics,
Key customers, and so.
on)

(1) Motual review of
press roleases or other

hird party
communications
rogarding the doal or
‘sooner frequired by the
SEC)

(2) Propare schedule of
closing documents.
(including opiions,
resuls of e searches,
omplance cortfcatos,
and s0.0n)

(1) Finaizo any last:
minute negotiations to
the assel purchase.
agreement

(2) Obain closing
certfcates from st
authorites (6g. good
standing certifiates,
taxes paid and current,
chartor and
amendments)

(3) Checkist to ensure.
that all conditons fo
closing have boen met o
waived

Buyer's and seller’s
counsel

Buyer's counsel

Buyer's and seler’s
‘counsel

(@) Dryrun closing to
identify open issues
(highiy rocommended
w0 orthreo days beforo.
closing)

(5) Chosing

(6) Rosolution of
postclosing matiers and
Conditons.

Buyer and seller

Al partes
A partes.
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Common Seller Motivations

The desire to retire

Lack of successors

Business adversities
Inability to compete

Lack of capitalto grow
Inadequate distribution system

To eliminate personal guarantees or
other personal obligations

No abilty to diversify
Age and health concerns

A particular amourt of money is
needed for estate planning

Irreconcilable confiict among owners
Losing key people or key customers

Common Buyer Motivations

The desire to grow

Opportunty to increase profits
Desire to diversity

Value-driven acquisition strategy
Buying up competitors

Using excess capital

Achieving new distribution charnels
or efficiencies

Diversifying irto new products or
geographic markets

Partioular people, existing
businesses, or assets are needed
Accessto new or emerging
technologies

Need to deploy key people or
resources effiiertly

Strategic fit between buyer and
seller's currert operations.
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72

‘goodwill and reputation associated with the Business, and shall
ot take or onit o take any action that causes, o that s ikely to
cause, any materal deterioration of the Busins or the Seller's
relationships with materia supplers or customers. Without imit-
ing the generality o the foregoing, () the Soller wil have main-
tained al of its equipment in substantially the same condition
and repair as such equipment was maintained prior {0 the Bal-
ance Shoot Date,ordinary woar and tear excopted; (b) the Seller
shall not have sold, transferred, pledged, leased, or otherwise.
disposed of any of the Assets, other than i the ordinary course.
of businoss; () the Sellor shal not have amended, terminatod,
or waived any materalright in respect of the Assets o the Busi
ness, or do any act, or omit to do any act, that will cause a
broach of any material contract, agroement, commitment, r obl-
gation by it; d) the Seller shall have maintained its books, ac-
‘counts, and records in accordance with good business practice
and ganerally accopted accounting principlos consistontly ap-
plied; (e) the Soller shall not have engaged in any activies or
transactions outside the ordinary course of business; (1) the.
Seller shall not have declared or paid any didend or make any.
other distribution or payment of any kind in cash or properly to
the Shareholder or other affates; and (g) the Seller shall not
have increased any existing employoe benfs, estabiished any
new employee benefits plan, or amended or modiied any erst
ing Employee Plans, or othenwise incured any obiigation or lia-
bilty under any employee plan materialy diflerent in nature or
amount from obligations or labiities incurred in connection with
the Employee Plans.

Consonts; Assignment of Agraements. Soller shall obtain a the
carlest practioable date, all consents and approvals of third par-
ties (whether or not listed in Schedule 4.4) that are necessary.
or dosirable for the consummation of the transactions conlom-
plated hereby (including, without lmitation, the valid and binding
transfer of the Assets to Buyer) (the *Consents"). The Consents.
shall bo writton instruments whoso form and substance are roa:
sonably satisfactory to Buyer. The Consents shall not, without
Buyer's expross consent, impos any obiigations on Buyer or
create any conditions adverse to Buyer, other than the cond-
tions or obligations specified n this Agreemen.
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and as of the Closing Date as if made at and as of such
time.
(e) The Sellor and the Shareholders shall have delivered or

caused delivery of the items st forth in Section 3.2(a)
hereof,

@) Excopt s otherwiso set forth in this Agreement, the Buyor
shall havo rocaivod witen evidence, inforn and substance.
satsfactory o f,tha all material consents, waivrs, authori-
zaions, and approvals o, o ing wilh or notices o, govern-
menial nties and third pertios required in order that the
ransaciions contemplated hereby be consummated have
boon oblainod or mad.

(o) Thero shallnot have occurred since the Balance Sheot Dato.
any material damage or loss by theft,casualty or otherwise,
whother or not insured against by the Seller or the Sharo-
holders, of all or any material porton of the Assets, or any
material adverse change i oriterference with the Business
or the properties, assets, condition (fnancial o otherwiso),
or prospects of the Soller.

(0 Buyer shall have entered into an employment agreement
with Jane C. Doe and John F. Doe, n substantialy the forms
attached horeto as Exfbit G and ExtibitH, rospectivaly.

(g) No action, suit, or proceeding by any person shall have been
‘commenced and stil be pending, no investigations by any
‘govemmentl or regulatory authority shall have boen com-
menced and sill be pending, and no action, suit, or pro-
cacding by any person shall have boen threatened against
the Buyer, the Sellr,or the Shareholders (a) seeking to re-
strain, prevent, or change the transactions conomplated
hereby or questioning the validit or legaliy of any such
transactions or (b) which i resolved adversely to any party,
would materially and adversely affect the business or condi-
tion, financialor otherwise, of the Buyer or the Seller.

(h) Al proceedings to be taken by the Sellerand the Sharehold
ers in connection with the transactions conlemplated heroby
and all documents incident thereto shall be reasonably sat-
isfactory in form and substance to the Buyer and its coun-
sel, and the Buyer and said counsel shall have received
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on any Party or its Representatives, any rghts, by icenso o otherwise,
1o reproduce o use in any other matter any Confidential Information
disclosed hereunder by the ather Party or ts Representatives o per-
taining to the Transaction, excopt to further the Transaction and the
business relationship between the Partos.

a period of one
Ounﬁdumalwy w-eemm‘ o Party nor any of s respective Roprosen-
tatives shall directly or indrectly, on behalf of tself or himself or any
other person, use any Confidential Information disclosed by the other
Party or its Reprosentatives or pertaining to the Transaction, except in
omection wih the furtherance of the Transaction and the business
relationship between the Partes.
No Further Obligation. Neithor the disclosure nor receipt of Con:
fidential Information shall obligate a Party to undertake any business
relationship with the other Party in connection with the Transaction. The

riios
thr Pary s makingany rpreseiaion orvarany exprsss o mplec

that only those lepm“malwns el

R e e e e o Gt 2
such defintive agreement, vil have any legal offec.

8. No Waier. Failure 1o enforce any provision of this Agreement
shal not constitute a waiver of any other term herein and any waiver of
any broach shall not bo construed as a waiver of any subsequent
breach. I any provision of this Agreement is held to be invald, void, or
unenforceable, the remaining provisions shall continue in full force and
effect without being impaired or invaidated, Tis Agreement shal be
construed and governed in accordance with the laws of the State
of

©. Tormination. This Agroement shallterminato on the earlier of the
execution of defintive agreement by the Partes, the unanimous agree
ment of the undersigned partis, or one year from the date hereof.

10. A

Transaction, the C: d
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such disclosures shall not reqire prior writien consent. BCI and its
employees, affiates, and associates will () reat al information

contemplated by this Lotter of intent,including rolated due diigonce,
and (d) retur 1o the Company any such information if Agree-
ment terminates pursuant to Paragraph 12 below.

10. Expenses; Finder's Fo. The Partios are responsiblo for and will

Any ad-

flom wih th ransactin proposed hereurdr p 10 s
ditional this amo
BCI; provided, however, the Compl!ny e any
finder’s foas payablo in connection with the transactions contemplated
hereby.

11. Breakup Foe. The Company agrees to pay BCI a breakup fee of

—m t
of the Company's failure or refusal to close pursuant 1o the terms sel
forth above and not due to any refusal or dalay on the part of BCl to
close by that dat

12. Effective Date. The foregoing obligations of the Parties under
Saction Il of this Letter Agroement shall be effective as of the date of
execution by the Company, and shallterminate upon the completion of
the transactions contemplated in Section | above o, if such transac-

this Section Il have been satisfied, unless otherwise extended by all of
the Partios or specifically extended by the terms of the foregoing provr

ties of liabilty for the breach of any obligation occurring prior o such
termination.

lease indicate your agreement o the Binding Terms set forth in
Secl sl i il i o g R i
stz b g . Fol-
lowing receipt, we wil instruct legal counsel o prepare the- aglesmenls
contemplated hercin. The Binding Terms shall bacome binding on the
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Seller's Counsel Buyer's Counsel

Earlystage = Logal auditproparing for  + Assist in the development of
the due dikgence process the acquision plan and

« Reviow of the offring _70¢Nng process
memorandum and « Profminary due diigence on
prosontation materisls  a wido rango of targots

Lovwo « Propare document/data = Logal and strategic due.
dilgonco room for due diigence  diigenc on target

« Review and negoate the + Review and negotiate the
leter of ntont lettr o intent

Acquisiton« Review and negotiate e+ Review and negoliate the
documents dofintve documonts. dafiniivo documents.

« Nartow the R&Ws and =+ Widen the scopo of the.
covenants and shit REWS and covenants and.
allocation of sk shitallocation of ik

Postalosing * Enforce any postclosing  * Enforce postclosing
Compensaton terms and _ obligations of the saller
G * Work on postclosing
« Work with the selleron  integration issues
asset/estate proISCHONS . work withthe buyer on
and postclosing projocts * weork v the by

Regulatory Counsel Third:Party Counsel
+ Works o obtan regulatory * Represents lenders, venture
‘approvalsto allow for the Closing of _ invostors, vendors,customers,
the ransactons landlords, and other patios that may
* Adses on postclosing rogulatory 52 1eQured 10 approve the

Py proposed deal

+ Invostment bankers and other
+ Roprosents tho dobt and oquiy
v Sicasal iy ol advisors may also havo their own

required fo finance the transaction  <oUnsel
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in breach or default of any of the Scheduled Contracts and,
©xcopt as sal forth in Schodulo 4.10a), no occurrence or
circumstanco exists that constitutes (with or without the giv-
ing ofnotice or the lapse oftime or both) a broach or dofault
by the other party thereto, Neither the Seler nor any Share-
holdor has been notiied or advised by any party 1o a Sched-
uled Contract of such party's intention or desie to terminate.
o modiy any such conlract or agresment. Neither the Seller
nor any Sharcholder has granted any Lien on any Scheduled
Contract included in the Assets.

(6) Except as setforthin Schedule 4.10(b) and tis Agreement,
naither the Soller nor any Shareholdor is a party to, and nei-
ther the Sllar nor any Sharchalder nor any of the Assols
aro subject or bound in any respect by any written or oral
contract and agreement elated to or invohing the Businss
that will affect in any manner the Buyer's ownership, use,
or operation of the Assats, inclucing, without fmitation, any.
contracts or agreements () for the purchaso, sale, or leaso.
of inventory, goods, equipment or for the performance or
fumishing of services; (i) for the fumishing of servicos for
which he Selle has received payment in advance of furnish-
ing such services and has not yet fumished suich services;
and (i) contaiing any covenant or covenants that purport

iho bty or right o the Salle or any other porson

o engage in any aspects of the business related to.
the Assets or compete in any aspect of such business with
any person or iy

(@) Except as set forth in Schedul 4.70(c),all Scheduled Con:
tracts included in the Assats will be fully and validy as-
signed to the Buyor as of the Closing.

(@) Except as set forthin Schedule 4.10(c),there s no Sched:
uled Contract or any other Coniractincluded in the Assets.
that cannot be terminated without any further obligation,
payment, or penalty upon thity-days notice or more (o the.
other party or parties to such Contract.

Condliion of Purchased Assots: Each and every one of the tang-
ble Assets to be purchased by Buyer pursuant 1o this Agreement.
is n good operating condition and repai, odinary wear and tear
excepted, and s fit and suitable forthe purposes for which they.
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the parties hereto with respect to the subject matter hereof and
‘supersedo all pior negotiations, agreements, arrangements, and
understandings, whether oral or written, among the parties
hereto with respect to such subject matter (including, without
limitation, the letter of intent dated January 2010, as
‘amended, between the Seler and the Buyer).

122 No ThirdParty Beneficiary. Nothing expressed or implied in this
Agreement i intended, or shall be construed, to confer upon or
give any person, fim, corporation, partnership, associaton, or
other entity, other than the parties hereto and their respeciive.
successors and assigns, any rights or remedios under or by rea-
son of this Agreement.

123 Amendment. This Agreement may not be amended or modified
in any respect, except by the mutual witten agreement of the
paries hereto.

12.4 Waivors and Romedios. Tho waiver by any of tho partios horeto
of any other party's prompt and completo performance, or
broach or violation, of any provision of this Agreoment shal not
operate or be construed as a waiver of any subsequent breach
or violation, and the failure by any of the parties hereto to exer-
cise any right or remedy that it may possess hereunder shall not
operate or be consirued as a bar to the exercise of such right or

remedy by such party upon the occurrence of any subsequent
breach or violtion.

125 Severabily. f any torm, provision, covenant,or restrction of this
‘Agreement or the application thereof to any specifc persons or
circumstances) should be held by an administrative agency or
‘court of competent urisdiction to be invald, void, r unenforce-
abl, such term, provision, covenant, or resticton shall be modi-
fied 1o the minimum extent necessary in order to render it
enforceable within such jurisdiction, consistent with the ex-
prossed objectives of the partes hereto. Further, the remainder
of this Agreement (and the application of such term, provision,
‘covenant, or estrction to any other persons or circumstances)
shallnot be affected thereby, but rather shall be enforced to the
greatest extent permitied by law.

126 Desoriptive Headings. Desc

tive headings contained herein





ops/images/f0229-01.jpg
including Environmental Laws and regulations relating to
emissions, discharges, releases or threatened reloases of
polutants, contaminants, chemicals, or industril, toric, or
hazardous substances or wastos into the environment
(including without limiation, ambient ai, surface water,
groundwater, or and) or otherwise relting 1o the manufac
ture, processing, distibuton, uss, trealment, storage, di
posal, transport, or handiing of pollutants, contaminants,
chemicals, or industrial, toxic, or hazardous substances or
wastos.

(b) Excopt as set forth n Schedte 4.17(5), Seller s in substan-
tial compliance in the conduct of the Business with al terms.
and conditons of the Licenses and is in substantial compl
ance with al other imitations, resirictions, contions, san-
dards, prohibitions, requirements, obligations, schedules,
‘and timetables contained in the Environmental Laws or con-
tained in any rogulation, codo, plan, ordor, decree, judg"
ment,injunction, notice (witen or verbal, o demand letter
issuod, ontered, promulgated, or approved thereunder.

(0) Excopt as set forth in Schedule 4.17(c), neither Seller nor
‘any Sharcholder is aware of, nor has Seller received any.
written o verbal notice of, any past, prosent, or futuro.
ovents, conditions, circumstances, actvties, practices, inci-
dents, actions, or plans that may interfere with or provent
‘compliance or continued compliance with any Environmen:
tal Laws or any regulations, code, order, decree, judgment,
injunction, notice (witen or verbal), or demand letter is-
sued, entered, promulgated, o approved thereunder, o that
may give rise to any common law o legal iabilly, or other-
wise form the basis of any claim, action, demand, sut, pro-
‘caeding, hearing, stucy, or investigation, based on or rolatod
o the Seler's processing, storage, distribution, use, treat-
ment, disposal, ransport, or handing, or the emission, dis-

charge, elase o treatened rolease ino the environment,
of any polutant, contaminant, chemical, o industia,
or hazardous substance or wast

(d) There is no civl, riminal, or administrative action, s, do-
‘mand, claim, hearing, notice, or domand leter, notice of vio-
lation, invesigation, or proceeding pending or threatened
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“The buyer/borrower faces the challenge of trying to keep ts transac-
tions for raising deb or equity capital on track along with its deal with
the sellr. These trpartite transactions can be diffcult to manage, but
the following tis should keep everything in harmony for a synchonized
closing.

~Timing is everything. Like an orchastra leader, the buyer must en-
sure tht the lendor isin the loop at all appropriate times on due dif-
gence, deal negotitions, preclosing conditions, and the coordination
of closing. i incumbent on the buyer to make sur that the fixancing
ransaction closes pror to the closing of the acquisition sel.

 The lender wil be doing due diigence on the buyer as wellas fs own
independent due diigence on the selkr. The lender's due diigence will
be not only on the two companies, but aso on the viablty of the post-
closing integration plan and the documentation of the transaction. The
lender willwant to see the executed confidentiafy agreements, executed
lettes ofintent, responses to cue cigence requests, and all fher docur
ments that may directly or indirectl afect s rights as a ender.

~ The lender will want to review the buyer's acauisiton plan, with a
particular focus on the value of the colateral securing the loans
(where applicable) the historical eamings and cash flows of the seller,
the track record and experience of the buyer, trends within the sellr’s
industry, and the pro forma financialprojections for a postclosing con-
solidated company.

- The buyer must pay careful attenton to cost-of-capital ssves and
deb-to-equity ratios, which will vary from transaction to transaction.
The sources of capital and their expected return on investment wil
also vary. For example, a senior lender, who wil nsist on a preferred
posiion over other creditors, such s the subordinated lender, will
often lend up to 70 percent of the purchase price, depending on the
amount of assets avaiable for collteral and the strength of the pro-
jected (as wel as the historica) cash flows. If the senior lenders are.
propery secured, then they may not be s dificult in the negotiation
of oan covenants and minimum inerest rates. The subordinated lend-
ers, on e other hand, are typically willng to provide 10 1o 30 percent
of the purchase price, but will generally demand a 16 to 30 percent
annual retum over a five- to ten-year invesiment horizon. Both the
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6.
pension or profi-sharing plans involved in any business that | own, and
partculary, SellerCo.

7. I have always conducted Sel
‘and regulations.

rCo according to applicable laws

8. From the time when the purchase agreement was executed

3 y
anner. | have entor
e R obligations during that time period.

o
or other claims against SellerCo or me created prior to closing. None
of them are being transferred to Prospective Buyer.

10, oy warant an prsn o Prospectve Boer thal o
ruo and

1. & L ague o nderriy andhld rarmios ProspecivBuye i

inclucing,
‘and other expenses for nvestigating or defending any actions or threat-
‘ened actions, reasonably incurred by Prospective Buyer in connection
with

i, Any claims or liabilties made against Prospective Buyer be-
‘cause of any act or failure to act of myself arising prior to closing in
regard to SellerCoy or
ii. Any breach of warranty or misrepresentafion involved in my
salo of SollrCo to Prospective Buyer.
& AolBe T S e TR DB S
lorCo, ime
in regard to any profi snmg or pension plan started prior to closing

. opl
pay the claim or abilty and deduct the amount of it from any money
owed to me, afer giving me reasonable nofice of the claim and reason-
able opportuniy to rasolve it This right of setoff expressly appiies to

warranty | have given to Prospective Buyer. Prospective Buyer's right
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determined, would resultin any Lien on the assets of such
Sallr or any Sharcholder or otherwise have an advers of-
foct on the Soller, the Assets, orthe Business.

(b) For purposes of this Agreement,the torm “Tax” shallinclude
any tax or similar governmental charge, impost, o levy (in-
cluding, without imitation, income taxes, franchise taxes,
ransfor taxes o fees, sales taxes, use taxes, gross receipts.
tazes, value-added taxes, employment taxes, excise taxes,
ad valorem taxes, property taxes, withholding taxes, payroll
taxes, minimum taxes, or windfal profis taxes) together with
any related penaes, fines, additions to tax,or interest im-
posed by the United States or any state, county, ocal, or
forsign govermment or subdivision or agency thereol.

422 Labor Matters. Schedulo 4.2 sets forth a true and completelist
of all employes of Sellr togather with a brif summary of their
tils, duties, terms of employment, and compensation arange-
‘ments, including the salay and any bonus, commission, o othor
‘compensaion paid to each employee during the twelve (12)
month period prior to the date hereof and the curent employ-
ment and compensation arrangements wih respect to each
such employee. Further, with respoct to employees of and ser-
vice provided to Soler

(a) Seller is not a party to any collctive bargaining or similar
labor agreements, no such agreement determines the terms.
and conditions of employment of any employee of Seller,no.
collecive bargaining o cther labor agent has baen cortfiod
as a representativ of any of the employees of the Seller,
and no representation campaign or lection is now in prog-

55 with respect o any of the employees of the Seller;

(b) Soller i and has boen in compiiance in all matorial espects
with all applicable laws respecting employment and employ-
ment praciices, terms and conditons of employment and
wages and hours, including, without limitation, any such
laws respecting employment discrimination and harass-
ment, workers' compensation, iy and medical leave, the
Immigration Reform and Conlrol Act, and occupational
safety and hoath requirements, and has not and is not en-
‘gaged in any unfair labor practice;
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Stakeholders Third-Party Approaches
Q Minority shareholders | O Regulatory
Seller | Q Key employees Q Lenders
Q Venture capital investors | O Lessors
Q Family members Q Unions
I ital Professional Advisors
Q Debt Q Lawyers
Buyer |9 Eauy Q CPAs
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Q Consultants
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prsslandlslion el popory oo
Vhich s o e Buine,chodin, bt e,

the toms listod in Scheduo 1.1k

alinerests of Seller in real property, including leases, op-

toa, e f way, oiog and devlopmant rhs, and

casements describod in 1.1(0);

all inventory of Seller used in the Business, wherever lo-

cated,including, without mitation the parts, chemicals, and

materials lsted in Schodle 1.1(c);

all of Seller's computer softwaro used in the Business, and

al rights, title, and interest of Seller i, to, and under all

rademarks, trademark rights, trademark applications, pa-

tents, patent rights, patent applications, trade secrets, in

methods, manufacturing, engineering, technical and any

ing

e e S By S A

chedue 1.1(d;

al of Soller's rights under any writen or oral contract

e
nts, rogistrations, iconses, cortficates, d\slnbulm

e

ties thereto, unless such consent shallbe given;

alrights in connection with all perits,certficates, icensos,
approvals, registrations, and authorizations of Sellr that
may bo necessary or desirable in order to conduct the Busi-
ness (the *Permits");

al of Seller’ rights under manufacturers' and vendors’ war-
rantes relating to those items included i the Assets and al
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* Model confidentiality agreement
« Teaser one-pager

« Two- to three-page high-level executive summary

+ Definitive confidential information memorandum

* Short all-approved seript for contacting buyers

= PowerPaint presentation for management presentations

« Strategy and positioning on key deal points and/or hurdles to closing
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italization and Share Ownership of Seller. The Seller's au-
thorized capital stock consists of 1,000 shares of common
stock, no par value. There aro 1,000 shares of the Seller's com-
mon stock presenty outstanding, alof which shares are owned
by the Sharoholders, frao and clear of ll Liens. Al of the Share-
holders' shares have been duly authorized and validly issued,
are fully paid and nonassessable. No equity secaities (or debt
securiios convertbl into equity securites) of the Selle, other
than the Shareholders' shares, are issued and outstanding.
There are no existing contracts, subscriptions, options, warrants,
calls, commitments, or other rights of any character o purchase
or otherwise acauiro any common stock or othor securitos of
the Soller

Nencontravention; Consents and Approvals.

(2) Neither the execution and delivery by the Seller of this
Agreement nor the consummation by the Sellr or the

prior to the Closing), (i) result in the creation of any Lion
upon any ofthe Assets, o (i) iolate any law or any rule or
regulation of any administative agency or govermmental
body, or any order, writ, injunction, or decreo of any court,
administrative agency,

Soller the Shareholders, or any of the Assels may be sub-
.
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+ Lack of communication « Indecisiveness

- Weak leadership « Inexperience among executives or
- Mistakes made in due diligence advisors

process = Postclosing synergies
- Realization of efficiencies and izl e

synergies took too long (or these  * Stakeholder resistance

were obsolete or stale by the time underestimated

they were achieved) « Customer and channel partner

- Unexpected rapid shift in loyalty overestimated
postclosing market or economic « Technology integration or
e infrastructure costs well above

- Unexpected postolosing third-party  budget
claims on liabiliies

- Cultural differences greater than
predicted

* Market share or valuation failed to be
accretive
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95 Survival of Representations, Warranties, and Covenants. All rep-
resentations, warrantios, and covenants made by the Seller the
‘Shareholders, and the Buyer n or pursuant to tis Agreement or
in any document delivered pursuant hereto shall be deemed to
have been made on the date of this Agreement (except as other-
wise provided herein) and,ifa Cosing ocours, as of the Closing
Date. The representations of the Seller and the Shareholders will
survive the Closing and remain in effect until, and will expire
upon, the termination of the relevant indemnification obligation
as provided in Section 9.2. The representations of Buyer wil
survive and remain in effect untl and will expire upon the later of
the third anniversary of the Closing Date or the satisfaction in
full of any payment obligation pursuant to the Promissory Note.

96 Indemnifcation Trigger. Notwithstanding the provisions of Sec-
tion 9.1 or 9.3 above, neither Seller nor Buyer shal be liable to
the otherfor any indemnifcation under this Section © unless and
unt the aggregate amount of Damages due to an Indemnified
Party axceeds Two Hundred Thousand Dollars ($200,000) (the
“Trigger Amount’). Once the Trigger Amount has been ex
eeded, theIndemnifed Party shal bo eniled to indemrifcaion
foral Damages, including the amount up to the Trigger Amount
and any amount in excass thercof. The forogoing trgger provi
sion shalnot appy, howover, with respect 1o any Damages suf
fered, sustained, incured, or paid by an Indemnified Party
related to Taxos or assessments by any govermental authoriy,
or with respect o any claim of actual faud or intentional misrop-
rosentation aating o a breach of any representation or warranty
inthis Agreement.

9.7 Romodies Cumulative. The remodios sot forth in this Section 9
are cumulative and shallnot be consirued to restrct o otherwise.
affect any other remedies that may be available to the Indemni-
fied Parties under any other agreement or pursuant to statutory.
or common law.

10 POSTCLOSING MATTERS.

101 Transition Services. The Sellr agrees to provide reasonable as-
sistance 1o the Buyer in connection with the transition of the.
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Who should lead the transition team?
What changes should be made, and how quickly?
How will the changes be presented and sold?

How can the seller's transition from owner to employee status be
managed?

How can “turfmanship” be avoided?
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senior lender and the subordinated lender willusually look to the buyer
to provide between 15 and 30 percent of the total capital required for
the transaction. The general rule i, the larger the lendr's portion of the
acquisiion financing puzzle, the higher its expected retum on invest:
ment. If the buyer tums to the equity markets, it should be aware that
most buyout funds, venture capitalists, and private investors wil be
looking for 20 to 30 percent returs on their investments
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by the IRS, the Department of Labor, or any other governmental agency
or entity. All group health plans of each Seller and their ERISA Affiliates
have been operated in compliance with the requirements of Sections
49808 (and its predecessors) and 5000 of the Code, and each Seller
has provided, or will have provided before the Closing Date, to individu-
als entitled thereto all required notices and coverage under Section
4980B with respect to any "qualifying event” (as defined therein) occur-
ting before or on the Closing Date.

(d) Schedule 3.19(d) hereto contains the most recent quarterly list-
ing of workers' compensation claims of the Sellers for the last three
fiscal years.
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The Closing

Postelosing Issues

1. Monitoring postclosing compensation/earn-outs
2. Facilitating the postclosing integration plan

3. Postclosing challenges—see Ghapter 11





ops/images/f0235-01.jpg
6. REPRESENTATIONS AND WARRANTIES OF THE BUYER. In
ordor to induce the Sellr to antor into this Agreoment and 1o con-
summate the transactions contemplated haraby, cach of the Buyers,
joinly and severally, herby represents and warrants to the Seller
as follows:

61

62

63

Buyer's Organization. The Buyer is a limited liabilty company
duly organized, validy existng, and in good standing under the.
laws of the State of Maryland. The Buyer has all requisite power
and authorty to own and operato and lease its propertios and
assets, 1o cary on ts businss as it is now being conductod,
and to execute, deliver, and perform ts obligations under this
Agreement and consummate the transactions contemplated
hereby.

Authorization of Agreement. The execution, delvery, and por-
formance by the Buyer of this Agreement and of each and overy.
agreement and document contemplated hereby and the con:
‘summation of the transactions contemplated hereby and thereby
have boen duly authorized by all necessary corporate action of
the Buyer. This Agreement has been culy and validly executed
and delvered by Buyer and consttutes (and, when exccuted and
dolvered, each such other agroement and document will consti-
tute) a valid and binding obiigation o the Buyer, enforcoable.
against the Buyer in accordance with s term.

Noncontravention; Consents. Neither the execution and delivery
by the Buyer of this Agreoment nor tho consummation by the
Buyer of the transactions contemplated hereby, nor complance.
by the Buyer with any of the provisions heredf, will ) conflct
with or resultin  breach of any provision of the Articies of Orga-
nization or Operating Agreement of the Buyer, (i) rosult in the.
breach of, or conflct with, any of the terms and conditions of, or
consiituto a dofaut (with or without the giving of nofice or tho.
lapse ofime or both) with respect to, o result i the cancellation
or temination of, or the acceleration of the performance of any.
obligations or of any indebledness under any contract, agree-
ment, commitment, indenture, mortgage, note, bond, licenso, or
othor instrument or obligation to which the Buyor is now a party
or by which the Buyer or i respecive properlies or assets may.
be bound or affected (other than such breaches, conflcts, and
Gefaults as shall have boen waived at or pior 1 the Closing) or
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that all conditions to the Closing have been satisfied, or at such
other time, date, and place as shallbo fxed by agreement among
neparies hero Tho datsanwhic he Ciesingshllocers

Ee g

tion 3.2

cuments

ltems t0 be Delivered at Gosing. At the Closing and subject to.
the torms and conditions herein contained:

(a) Sellr shall deiiver or causs to be delvered to Buyer the.
following:

@

one or more Bill of Sale and such other good and
suffciont instruments and documents of conveyance
and transfer exccuted by Sellr,in a form roasonably

‘essary and effective o transfer and assign to,and vest
in, Buyer all of Solle’s righ, e, and interost in and

Assets to which Sller is a party o by which it has

tights on the Closing Date;

all third-party consents required to bo delivered as a

S B E e R T
ich may be necessary or desirable in connection

Sl el including the Contracts

and tho Per

allof the agreements, contracts, commitments, leases,
plans, computer programs and software, databases.
whether in the form of computer tapes or otherwise,
manuals and guidebooks, customerliss, suppler st
‘and other documents, books, records, papers, files, of-
cn suppbes, nd daa beloing o the Seter bt we
part of the Asset

‘one or more Assignment and Assumpion Agreaments
‘executed by Sellr
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plan, order, decree, judgment,notice, or demand letter issued, entered,
promulgated, or approved thereunder. To the best of Seller's knowt
edge after due inqury, there are no circumstances that may prevent or
interfere with such compliance in the future. Schedlle includes a isting
and description of all Environmental Permits currently held by Seller.
For purposes of this Agreement, knowledge of Seller includes the
knowledge of the persons who, as of the Closing Date, wers its officers,
directors, and stockholders (including the trustees, officers, partners,
and directors of stockholders that are not natural persons).

(&) Environmental Liabillties. No action, proceeding, revocation pro-
ceeding, amendment procedure, writ, njunction, or claim is pending or,
10 the best knowledge of Seler, threatened against Seller or the busi
ness of Seller concerning any Environmental Permit, Hazardous Mate-
rial, or the Seller's Hazardous Materials Activity or pursuant to the laws,
rules, regulations, treaties, or statutes of any govemmental entity relat-
ing to pollution or protection of the environment. There are no past or
present actions, activiies, Gircumstances, conditions, events, or inci-
dents that could involve either Seller or any person or entity whose
liabilty Seller has retained or assumed, either by contract or by opera:
tion of law, in any environmental itigation, or impose upon Seller (or any
person or entity whose liabity Seller has retained or assumed, either
by contract or by operation of law) any material environmental liabilty
including, without fimitation, common law tort iabilty.
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Advantages
= Tests the parties' seriousness.
= Mentally commits the parties to the sale,

= Sets outin writing certain key areas of agreement. This is important,
since there may be a long delay before a definitive purchase agree-
ment is negotiated and executed.

+ Highlights the remaining open issuss, challenges to closing, valuation
gaps, and other related matters that need further negotiation.

+ Discourages the seller from shopping around for a better deal (espe-
cially if "no-slip" penalties are included),

Disadvantages

«1t may be considered to be a binding agresment. It is important to
articulate whether or not a letter of intent is meant to constitute an
enforceable agreement

+ Public announcement of the prospective sale may have to be made as
a result of federal securities law if either company is publicly held
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»

o

. Mismatch between the documents provided by the seller and the

skills of the buyer’s review team. The seller may have particularly
complex financial statements or highly technical reports that must
be truly understood by the buyer's due diigence team. Make sure
that there is a capabilty fit.

Poor and

between the teams of the buyer and the seller should be open and
clear. The process must be well orchestrated.

Lack of planning and focus in the preparation of the due diligence
with ’s team. The focus

must be on asking the ight questions, not just a lot of questions.
Sellers wil resent wasteful “fishing expeditions” when the buyer's
team is unfocused.
Inadequate time devoted o tax and financial matters. The buyer's
(and seller's) CFO and CPA must play an integral part in the due
diligence process in order to gather data on past financial perform-
ance and tax reporting, unusual financial events, or disturbing trends
or inefficiencies.
Lack of reasonable accommodations and support for the buyer's
dlue dilgence team. The buyer must insist that its team be treated
like welcome guests, not ike enemies from the IRS! Many times buy-
er's Gounsel is sent to a dark room in a comer of the building to
inspect documents, without coffee, windows, or phones. It will en-
hance and expedite the transaction if the seller provides reasonable
d support for the buyer’ igence team.
Ignoring the real story behind the numbers. The buyer and its team
must dig deep into the financial data and test (and retest) the value
proposition as to whether the deal truly makes sense. They must
ask themselves, “Does the real value truly justify the price®” The
economics of the deal may not hold water once a realistic look at
cost allocation, inventory turnover, and capacity utilzation is taken
into account.
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Business 1o the Buyer. The Shareholders wil provide assistance
toBuyer in accordance with thei respective Employment Agreo-
ment,

102 Furthor Assurances. The Seller and each of the Shareholders
hereby covenants and agrees t0 (a) make, execute, and deliver
to the Buyer any and all powers of attomey and other authority
that the Seller may lawfully make, execute, and deliver, in addi-
tion to any such powers and authorites as aro contained herein,
‘which may reasonably be or become necessary, proper, or Gon-
venient to enable the Buyer to reduce to possession, collect,
nforce, own, or enjoy any and al rights and benefits in, to, with
respect o, or in connection with the Assats, or any part or por-
tion thereof, and (6) upon the Buyer's request, o take, in the.
Seller's name, any and all steps and to do any and all things
that may be or become awful and reasonably necessary, proper,
‘convenient, or desirable to enable the Buyer to reduc to pos-
session, collect, enforce, own, and enjoy any and al rights and
beneitsin, o, with respect to, o in connection with, the Assets,
and each and every part and portion thereof. The Seller and
‘each of the Shareholders also covenants and agroes wih the.
Buyer,its successors and assigns, that the Seller and each of
the Shareholders will o, execute, acknowiedge, and deliver, or
cause to be done, executed, acknowledged, and delivered, any.
and all such further reasonable acts, nstruments, papers, and
‘documents as may be necessary to carry out and offectuate the.
intent and purposes of this Agreement. From and after the Clos-
ing Date, Seller will promptly rofor all inquiros with respect to
‘ownership of the Asses or the Business to Buyer.

103 Payment of Liabiliies; Discharge of Liens. The Seller shal satisfy
and discharge as the samo shal become due, al of Salle's fia-
bilies, obiigations, dobts, and commitments including but not
limited to Tax iabiltis, in accordance with this Agreemont, othor
than the Assumed Liabifios.

104 Transfor of Permits; Addltional Consents. Subsequent to the
Closing, Seller shall usa its reasonablo efforts o offocively
transfor to Buyer all Permits that were not <o transforred at or
prior o tho Closing and to obtain all approvals, consonts, and
authorzations with respect to such transfers.In addition, subse-
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THIS GONFIDENTIALITY AGREEMENT (‘Agreement’) is made as of

s day of, 20__ by and among Gompany, Inc,
a — corporation (‘Company!") and Company2, Inc,
a— corporation ('Gompany2") and each of the undersigned

representatives of each of Gompany1 and Gorpany?, respectively (he
“Representatives"). Gompany{ and Gompany? are collectvely referred
o hereinalter as the "Partes."

WHEREAS, the Represeniafives xeculing this Agresment shal i
clude, but are not mited 0, the following individuals: On behalf of Gon-
panyl, and on behalf of Gompany?, provded,
howeer, that any additional Representaives also shall execute a copy.
of this Agreement;

WHEREAS, Representaiives of the Parties intend fo mest
on 20_ to discuss certai transaciions reated 10 he bus-
nesses of the Parties,including a potential purchase and sale transao-
tion between the Paries or other possible combinations of Gompany 1
and Gompany2 (all of which shall be referred to hereinafier s the
“Transacton");

WHEREAS, each of the Representatives, in the course of meelings
and discussions relating 10 the Transaction, may disclose certain con-
fidential and proprietary information regarding each Party's business
plans, financial and operational data, senvices, products, and product
development plans;

WHEREAS, each of the Parties desires to protect its proprietary
fights and further desires to prevent unauthorized disclosure of any in-
formation regarding it individual business plans, financial and opera-
tional data, products and services;

WHEREAS, the Representatives collectively desire 1o prevent unau-
thorzed disclosure by any one of them of any information regarding
the Transaction and the business plans, financial and operational data,
products and services associated therewih;

WHEREAS, the Partes intend to have the "confidentialinformation”
a5 defined below treated as being confidential andJor proprietary.

NOW, THEREFORE, in consideration of the premises and the mu-
tual covenants contained herein, the parties agree as folows:





ops/images/f0224-01.jpg
a7

a8

qisition by the Seller of shares of its capital stock, or any
payment to any alfiate of any intercompany payable or any
transfor of Assets to any affiate; or

(@) except as set forth in Schedule 4.6(d), any increase in the

compensation payable by the Sellr to any Shareholder or
any of the Sollrs offcers, employees, or agents, or i the
payment of any bonus, orin any insurance, payment, or ar-
angement madie to, for, or with any such ofcers, employ-
ees, o agents.
Since the Balance Sheet Date, Seller has conducted its
Businoss i tho ordinary courso and has mado no matoria
change to ts marketing, purchasing, collectons, or account-
ing procedures.

Litigation. There is no iigation, sui, proceeding, action, laim,
orinvestigation,atlaw o i equity, pending or, o the best knowi-
edge of the Seller or any Shareholder, threatened against, or
affocting in any way the Assats, the Sllr,or any Shareholder's
abilty to own or operate the Business, or which questions the
validity of this Agreement or chalienges any of the transactions.
contemplated hereby or the use of the Assals after the Closing
by the Buyer. Neither the Seller, nor any of the Shareholders,
nor any of the Asses are subject to any judgment, order, wri,
injunction, or decre of any court or any federal,state, municipal,
or other govermental authority, department, commission,
board, bureau, agency, or other instrumentalty.

Compliance with Laws. Except as set forth in Schedule 4.8, the.
Seller’s Business has at all imes been conducted in compliance
with all applcable laws, regulations, ordinances, and other re-
quirements of governmental authoriies (including applicable
foderal, state, and local laws, rules and regulations respecting
ocoupational safely and health standards). Except as set forth in
‘Schedle 4.8, neither the Seller nor any Shareholder has re-
caived any notice, adice, claim, or complaint from any employoe
or govermental authority that the Sellor has not conducted, or
is not presently conducting, its business and operalions in ac-
cordance ith al applicable laws and other requirements of gov-
emmental authorities.
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Joint Ventures Strategic Alliances

Term Usually medium to long term Short term

Strategic Often serves as the More flexible and

objective precursor to a merger noncommittal

Legal Actual legal entity formed  Contractual-driven

agroements and

structure

Extent of Shared equity Shared objectives

commitment

Capitaland  Each party makes a capital - No specific capital

resources contribution of cash or contributions (may be shared

intangible assets budgeting or even cross-

investment)

Tax ramifications  Be on the lookout for double o direct tax ramifications
taxation unless pass-through
ot
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‘against Seller or the Shareholders in connection with the
‘conduct of the Business relating in any way to any Environ-
mental Laws or regulation, njunction, nofice, or domand let
terissued, entered, promulgated, or approved thereunder.

@) For purposes of this Agroement, “Environmontal Laws
moans collectivey,ll federa, state, and local envionmental
lows, commn law, tatues, ules, and regulatons inluc
ing, without limitation, the Comprehenivo Environmental
Responso, Compensation and Liabilty Act (62 US.C. Sec.
8061 ot seq), as amendod, he Hazardous Materals Trans
portation Act (49 US.C. Sec. 1801 et seq), as amended,
the Rosource Gonsenvtion and Recovery Act (42 US.C.
Sec. 6901 et seq), as amended, the Federal Wator Poll
tion Conlrol Act (33 USC. Sec. 1251 et seq), as
amendod, the Safe Dinking Waler Act (42 US.C. Sec.
300f et seq), as amended, the iean Ar Act (42 USC.
Soc. 7401 ot seq), as amendod, the Tosc Substancos Con
rol Act (15 US.C. Sec. 2601 et seq), as amended, the
Fodoral Emergoncy Planning and Community Right o Know
Act (42 US.C. Sec. 11001 ot soq), as amended, any 5o
called “supertund’” or *superien” faw and such statutes
and ordinances as may bo enactod by stto and local gov-
emments wit urisdiction over any realproperty now owned.
or leased by the Sellr or any real property upon which the
‘Sollrnow conducts its Business and any permit,censes,
authorizations, vriancos, consents, approval, dircties, o
roquiremonts. of, and any agroements with, any govern-
ments, doparimens, commissions, boards, couts, author
tios, agancies, offcals, and offcors applicable o such roal
property or the use thoreof and regulting, reating 1o, or
imposing liabilty or standards of conduct concering any
pollutan, contaminant, chemical,or industrial, toxi, or haz-
ardous substance or waste.

418 Notos, Accounts, or Other Recoivables. Set forth in Schecto
1101 a complte st of Seller's notes, accounts, o othe ro-
cavablos includod in he Assots a existing on the Giosing Dato
and included in the Estimated Accounts Receivable valuation
pursuant 1o Soction 2.2. Al of the Sallrs notes, accounts, o
other recaivables included in Schadue 1.1(h) ae properl re-
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Access to new markets

Growth in market share

Access to new products

Access to talent

Enhanced reputation

Reduction in operating expenses
Access to distribution channels
Access to new technologies
Reduction in number of competitors
Access to new brands

Source: PricewaterhouseGoopers, 2008
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Consideration

+ Structure

*+ Scope of purchase.

-« Price

*+ How and when paid

- Deferred
consideraton/sacuriy

+ Eam-outs and
‘contingent payments

* Other ongoing fnancial
relationships between
buyer and soller

- Employment/

‘consultant agroements.  Postclosing condtions

+ Postclosing
adjustments.

Mechanics

« Congions to closing

« Timetable

« Covenants (including
Govenanis not to
compete)

= Third party consents
and reguiatory
approvals

Alocation of Risk

« Reprosentations and
warrantios (R&W),
both legal and industry-
driven (due diigence
driver)

+ Indemnifcation

« Holdbacks and baskets

+ Escrows

« Schedules (exceptions/ I seller s taking buyer's

‘substantition)
- Opinons

= Dispute rosolution
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« R&W insurance

« Methods for dealing
with surprises





ops/images/f0121-01.jpg
Asset Purchases

Taxable  Nontaxable  gyouts

Spinofts
Stock Purchases
[ 1 |
Texable  Nontaxable  Rollups/ Buyouts
consolidations
Mergers

TpeA  TypeB  TypeG  Bind pool

statutory  stockfor-  stockfor  reverse

mergers  stock  assets  morgages
mergers  mergers






ops/images/f0238-01.jpg
73

74

75

76

27

No Discussions. The Seller shall not enter into any substantive.
negotiations o discussions with any third party with rospect to.
the salo or leaso of the Assets or the Business, or the salo of
any capital stock of the Soller, or any other merger, acquisiton,
partnership, joit veniure, or other business combination until
the earier o occur of (a)the Closing Date or b) the temination
of this Agreement,

Employoe Matters. The Seller shall permit the Buyer to contact
and make arrangements with the Sollers employeos for the pur-
pose of assuring their employment by the Buyer afte the Clos-
ing and for the purpose of ensuring the continuity of the.
Business, and the Sollor agreos not to discourago any such em-
ployees from being employed by or consulting with the Buyer.
Nothing herein shall obigate the Buyer to employ or otherwise
be rosponsible for any of the Selle's employees (other than the
persons with whom the Buyer has entored or wilenter into an
omployee agreement in accordance with Section 8.2 hereof) or
pay any employee any compensation or confer any benefit
‘eamed or accrued priorto the Closing Date, except as set forth
i Schedulo 4.22(d).

Notico Regarding Changes. The Seler shal promly nofiy the
Buyor in witing of any chango in facts and circumstancos that
could render any of the representations and warranties made
herein by the Seller materially inaccurate or misleading.

Fumishing of Information. The Seller will allow Buyer to make a
‘complete examination and analysis of the Businoss, Assals, and
records, financil or otherwise, of the Sellr. In connaction with
the foregoing raview, Soller agrees that it shall fumish o the
Buyer and Buyer's representatives al such information concern-
ing tho Sellers Business, Assats, operations, properties, o af-
fairs a5 may be reasonably requested.

Notifcation o Customors. At the Buyer's request and in a form
approved by the Buyer, the Selle agrees to notiy al customers
of the Businoss identiied by Buyer and all customers of the
Business during the year preceding the Closing as identified by
Buyer, oither separatoly or jointy with the Buyer, of the Buyer'
purchase of the Business and Assets hereunder and that alfur-
ther communications or requests by such customers with re-
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On January 25, 200, the Federal Trade Commission announced that
it had authorized the publication of a Federal Register Notice, required
by the 2000 amendments to the act, revising the nofifcation thresholds
and limitations in the act and rules. The new rules and regulations re-
‘garding increased notifcation thresholds took effect on March 2, 2005,
‘andthe new rules and regulations amending the reporting rules for unin-
corporated enites took effect on April 6, 2005.

Size of Transaction

There are two basic tests to determine whether a transaction wil be
reportable. The first test is known as the “size of ransaction” test. The
‘minimum required value for any reportable transaction is $53.1 milion
(as adjusted), and this value s adjusted on an annual basis based upon
changes in the GNP during the previous year. The size of transaction
testis satisfied f, afte consummation of the transaction, the acquiring
person will old voting securiies or assets of the acquired person val
ved at $53.1 millon (as adjusted) or more. Rather than amend the rules
annually, each dollar threshold wil be listed *as adjusted,” which term
is defined in the HSR rules. Certain of the exceptions and exemptions
10 the reporting requirements are discussed in paragraphs (a) and (d)
under “Miscellaneous.

Size of Persons

The second test is known as the “size of person’” test. This test applies
only to transactions that are valued at between $63.1 and $212.3 mil-
lion (as adjusted). Deals that exceed $212:3 million (as adjusted) are
reportable without regard to the size of the partes. If  transaction fals
within the $53.1 to $212.3 milion (as adjusted) range, in order for the
ransaction to be reportable, one party must have at least $106.2 milion
(as adjusted) in annual net sales and/or assets. Total assets and total
annual net sales of a person are determined by reference to the last
regularly prepared balance sheet and annual income statement. When
calculating the total assets and net sales, all entites that are controlied
by such person must be included.
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Ms. Prospective Seller
SelCo, Inc.
{address)

Re:  Letter of Intent Betwoen BuyCo, Inc. and SellCo, nc.
Dear Ms. Prospective Seller:

“This etter ("Letter Agreement’) st forth the terms by which BuyCo,
Inc. (*BCP) agrees to purchase all of theissued and outstanding com-
mon stock of SelCo, Inc. (the “Company’) in accordance with the
terms set forth below. BC and the Company are hereinafter collectively
referred to as the “Parties.”

Saction I of this Letter Agreement summarizes the principal terms
proposed in our earlier discussions and is not an agreement binding
upon either of the Parties. These principal terms are subject to the exe-
cution and delivery by the Partes of a definiive Stock Purchase Agree-
ment and other documents related to these transactions.

Section Il of this Letter Agreement contains a number of covenants
by the Parties, which shall be legally binding upon the execution of this
Letter Agreement by the Parties. The binding terms in Section Il below.
are enforceable against the Partes, regardless of whether or not the.
aforementioned agreements are executed or the reasons for nonexecu-
tion.

'SECTION I: PROPOSED TERMS

1. Stock Purchase. The Parties will exccute a Stock Purchase
Agreement, pursuant to which, BCI wil purchase — shares of
a the Company's Common Stock (the *Shares), from the schedule of
Shareholders attached hereto fo  total purchase price o not ess than
S forthe Gompany's Common Stock.

2. Employment Agreements. Prior to closing, the Company will
enter into an individual employment agreement with

and —, who are employed by the Seller,for — year terms at the.
‘compensation levels of $_and bonus plan eligibly of between
$—and$___ The Employment Agreement will contain such
other terms and conditions as are reasonable and customary i the type.
of transaction contemplated hereby.
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in whole or in part) by, or arising out of claims of third parties

(indiidualy, a “Third Party Glaim" and collectively, “Third Parly

Glaim") shal be subject o the following concitions:

(@) The party entied to bo indemnifiod hereunder (1o “Indom-
niied Party’) shall giv the party obligated to provide the.
indomaiy (tho “Indemnifying Pary’) prompt nofco of any
Third-Party Claim (the “Claim Notice"); provided that the.
failure to give such Glaim Nolice shall not affect the iabilty
of the Indemiying Party under this Agreement unless the.
failure materialy and adversely affocts the abilty of the In-
demnifying Party to defend the Third-Party iaim. I the In-
demnifying Party promplly acknowledges in writing its
obligation to indemnify in accordance with the terms and
subjecttothe imitatins of such party's abiigation to indem-
niy contained in this Agreement with respect to that claim,
the Indemrifing Party shall have @ reasonablo fime 1o as-
‘sume the defense of the Third-Party Clam al its expense
and with counsel of ifs choosing, which counsel shall be
reasonably satisfactory to the Indemnifed Party. Any Claim
Notice shallidenti, o the extent known to the Indemnified
Party, the basis for tho Third-Party Glaim, the facts ghing
tise to the Third-Party Ciaim, and the estimated amount of
the Third-Party Ciaim (which estimate shall not be conclu
siv of the fial amount of such claim or demand). The Indem-
nified Party shall make available to the Indemniying Party
copies of al elevant documents and records in s posses-
sion.

(B) 1f the Indemnifying Party, within a reasonable fime after
caipt of such Claim Notico,fis to assumo tho dofonso of
any Third-Party Clam in accordance with Section 9.4(a), the.
Indemnified Perty shall(upon further nofice to the Indemiy-
ing Party) have the rght to undertake the defense, compro-
mise, or settlement of the Thirc-Party Claim, at the expense
and for the account and isk of the ndemnifing Pary

(e) Anything i tis Section 8.4 to the contrary notwithstanding,
() the Indemnifying Parly shll not without the wrtten con
sent of the Indemnified Party settle or compromise any.
Tnird:Party Claim or consent to the eniry of judgment that
doos notinciudo as an unconditinal erm thareof the giving
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(1) “ERISA” means the Employee Reticment Income Securty Act
of 1974, as amended, and al regulations and rules ssued thereunder,
o any successor aw.

() “ERISA Afate” means any person that, together with Seller,
‘would be or was at any time treated as a single employer under Section
414 ofthe Codo or Section 4001 of ERISA and any general partnership.
of which sither Seller i or has been a general partner,

(vi) *Pension Plan" means any Employee Benefit Plan described in
Section 3(2) of ERISA.

(vii) “Multiemployer Plan” means any Employee Benefit Plan de-
scribed in Section 3(37) of ERISA.

() *Welfare Plan” means any Employee Benefit Plan described in
Secion 3(1) of ERISA.

(6) Schedule_contains a complete and accurate lst of all Seller
Plans and Seller Benafit Arrangements. Wih respect, as applicable to
Soller Ptans and Seller Beneft Arangements, true, correct, and com-
plete copies of all the following documents have been delivered to.
Buyer and its counsel: (A) all documents constiuting the Seller Plans.
‘and Seller Benefit Arangements,including but not limited to, insurance
policies, service agreements, and formal and informal amendments.
thereto, employment agreements, consulting arangements, and com
mission arrangements; (B) the most recent Forms 5500 or 5500 C/R
‘and any financial statements attached thereto and those for the prior
three years; and (C) the most recent summary plan descripton for the
Soller Plans.

(e) Neither Seller nor any ERISA Affiate maintains, contributes to,
oris obligated to contribute o, nor has either Sellr or any ERISA Affi-
ate ever maintaind, conirbuted to, or been obligated to contribute to
ny Pension Plan or Multiemployer Plan. Neither Selle nor any ERISA
Afiate has any labilty (whether actual or conditional, with respect to
its assets or otherwise) o or resultng from any Employee Benefit Plan
sponsored or maintained by a person that is not a Seller or any ERISA
Afiate. Neither Seller nor any ERISA Affilate has or has ever had any
obligations under any collective bargaining agreement. The Seller Plans
‘and Seller Benefit Arrangements are not presently under audit or exami
nation (nor has nofice been received of a potential audit or examination)
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‘are currently used by Sellr. The Assets include all of the proper-
ties and assets of Seller required, necessary, or desirable 10 en-
able Buyer to conduct the operaion of the Business n the samo.
manner in which the Business has been conducted prior o the
dato horoof by Soler.

Customers. Selo has delivered to Buyer a complote and accu-
rate lst of al customers, which has been included in Schedue
4.12 Except as set forth in Sched 4,12, no current customer
() has cancelled, suspended, or otherwise terminated its rola-
tionship with the Sellr or (i) has advised the Seller or either
‘Shareholder of is intent to cancel, suspend, or otherwise termi-

nate such relationship, or to materiall decrease is usage of the.
services provided by Sallr.

Enployee Beneit Plans. Except as set forth in Schodule 4.13,
there are not currenty, nor have there ever been, any Bonefi
Plans (defined below) in place or estabiished by Sellr, “Bonefi
Plan” means any bonus, incontive compensation, deferred com-
pensation, pension, proft sharing, relicament, stock purchase,
stock option, stock ownership, stock appreciation rights, phan-
tom stock, leave of absence,layof, vacation, day or dependent
caro, logal services, cafetoria, fe, health, accident, disabily,
workmen's compensation, or other insurance, soverance, sepa-
ration, o other employee benefit plan, practice, policy, or ar-
rangement of any kind, whethor written or ora,including, but not
limited 0, any “employee beneft plan" within the meaning of
Section 3(3) of ERISA. All group health plans of the Selier have.
been operated in compiance with all applicable federal and
state laws and regulations.

Warrantios. Schedulo 4,14 sots forth a complate and correct
copy of al of the Sellers standard warrantes (collectivly,the
“Warranties” or individually a “Warranty’) currently extended by.
the Sallr 1o the customrs of the Seller. There aro no warranty.
claim outstanding against the Seller.

Trademarks, Patents, Etc. Except as set forth in Schedbe 4.15,
the Seller does not own or have any rights o any patents, rade-
marks, trade names, brand names, servioe marks, service.
names, copyrights, inventions, or licensos and rights and appi:
cations with respect 1o the foregoing (collectively, the “Marks.
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of setoff against any money owed me shall not be deemed his exclusive
remedy for any breach by me of any representations, warranties, or
agreements involved in the sale of SellerCo to him, all of which shall
survive the closing and any setoff made by Prospective Buyer.

12. | agree to execute any further documents to complete this sale.

Prospective Seller

Subscribed and Sworn to before me this dayof 20

Notary Public
My Commission Expires:

Note: Proper use of this affidavit depends on the exact type of purchase
agreement used.
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(c) there is not now, nor within the past three years has there
been, any unfair labor practice complaint against Sellor,
pending or to Sollr's best knowledge, throatened beforo.
the National Labor Relations Board or any other comparable.
authoriy;nor any labor strike, slowdown, o stoppage actu-
ally ending or, to Seler's best knowledge, threatonod
against or directy afecting Sellr;there exist no other labor
disputes with regard to Seller's employoes or rolative to.
Seller’s Employee Technician Manual (*Manual) including,
without limitation, any reports of harassment, substance
abuse, disciplinary, safoy or punctuality probloms in contra-
vention of Seller's Manual, or other acts or omissions filed
or recorded by or against any employee of Soler. Soler's
essation of operations will not vioate any laws, ules, regu-
lations, or employment policies applicable o its employeos.

(d) As of the Closing Date, each employeo of the Seller has
roceived any pay owod him or hor with respect o vacation,
‘compensatory or sick time, and any other employeo benolits
due employee, except as otherwise set forth in Schedulo
4.2200).

Absence of Undisciosed Liabilfis. Neither the Seler nor any.
‘Shareholder has any materal labiltes or obligations with re-
‘spoct to the Business, aithor diroctor indirect, matured or unmar
tured or absolute, contingent or otherwise, other than () those.
reflected in the 2006 Balance Sheet and (b) those labiies o
obligations incurred, consistently with past business practice, in
or as a rosult of tho normal and ordinary course of businoss.
since the Balance Sheet Date.

Liabittos. Th liabilfios o be assumed by Buyer pursuant o this
Agreement consist solely of labiies of Seller under Contracts.
includod in the Asses thal rolate solely 1o the operation of the
Business and the Assumed Liabilties in Sohedio 1.2,

Accuracy of Documents and Information. The nformation pro-
vided 10 the Buyer by the Selier and the Shareholders with re-
spect to the Selkr, the Assets, and the Business, ncluding the
roprosentations and warrantios made in this Agrement and in
the Schedules attached heralo, and all other informaion pro-
vided 10 the Buyer in connection with their investigation of the.
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are for convenience only and shall not control or affect the mean-
ing or construction of any provision of this Agreoment.

127 Counterparts. This Agreement may be executed in any number
of counterparts and by the soparate parties hereto in separate.
‘counterparts, each of which shall be deemed to be on and the.
same instrument,

128 Noticos. All notices, consonts, requosts, nstructions, approv-
als, and other communications provided for hercin and al
legal process in regard hereto shall be in wiing and shall
bo decmed to have been duly given (a) when delivered by
hand, (b) when received by facsimie transmission, with
printed confimation of tansmission and verbal (teephonic)
confimation of receipt, (o) one day after being sent by a
nationally recognized overnight express serice, or (0 five (5)
daye after being doposited in tho Unitod States mail, by
registored or cartiied mai, rotum receipt requested, postage
propaid, as follows:

10 the Sele

Target Co, Inc.
16602 Side Avenve
Anytown, USA 01208
Attn: President

IftoBuyer:  Growih Co. Corp.
12345 Main Street
Anytown, USA 01234
Attn: Chief Executive Offcer

o 10 such other address as any party hereto may from time to
time designate in witing delivered in a ke manner.

129 Successors and Assigns. This Agreement shall bo binding
upon and shallinure to the beneft of the parlies hereto and
their respective successors and assigns. None of the partics.
hereto shall assign any of ts rights or obligations hereunder
xcept with the express written consent of the other parties.
herto,

1210 Applicable Law. This Agreement shall be governed by, and shall
be consirued, inerpreted, and enforced in accordance with, the
internal laws of the State of Maryland,
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of Seller's similar rights against third parties relating to items.
included in the Assets;

all of Sallor's accounts recaivable, notes and ther rocoiv-
ables, unbiled costs and fees, al prepaid items, amounts on
deposit of Seller, and other current assels exising on the
Closing Date, including, but not fimited o, the receivables
and other assets set forth in Schedule 1.1(h), but excluding
ash and cash equivalents;
all goodwill, customer and vendor fiss, telephone numbers,
and other intangible property, and all of Sellers rights to
commence or maintain future and existing actions relating
o the operation of the Business or the ownership
Assels, for events ocourting after the Closing Date, and the
fight to sattle those actions and relain the proceeds there-
from;

all shares of stock and partnership interests owned by
Seller, ifany;
all of Seller’s rghts under the insuranc or smiar policies in
effect on or prior o the Closing Date set forth in Scheduis
P

=

Slistas s syl sl e o
data of the Business of Seller, (collectivaly,
"Baoke and Records)and nluin, wihot lmtaton i
cortespondence, accounting records, personnel records,
purchase orders and invoices, customer records, supplior
cords, adverlising and promotional material and fles, and
other business records thal aro owned by Seller rolating to
the Business.

Excluded Assets. The following assets (the *Excluded Assets”)
shal be retained by the Seller and shall not be sold o assigned
to Buyer:

(a) all cash on hand and cash equivalents (excluding the pre-
paid proceeds from the Baxter Contract) and cash-value ffe
and other splitfo insurance policios of Sollr;

(b) the corporate minute books and stock books of Seller; and

(0) any lease, commitment or other agreement listed in Sched-
ule 1.2(c) with respect to which the Buyer does not desire.
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(b) Except as set forth in Schedule 4.4(b) hereto, no approval,
authorizaon, consent, or other ordr or action of, or fiing
wih or notice to any court, adminisirative agency, or other
governmental authority or any other person is required for
the exccution and delivery by Soller or the Sharoholders of
this Agreement or the consummation by the Saller and the.
‘Shareholders of the transactions contemplated hereby.

(@) A description of all Permis held by Seller and necessary or
desirable for the operation of the Business are set forth in

‘Schedo 4.

e

the requirements, standards, criteia, and cond
fonh e Part and s spoleabl oder, spprove
variances, rules, and regulations and s not in violatio of
any ofthe foregoing. The transactions contemplated by this
Agreoment will not result in a dofault undor or a broach of
or violaton of or adversely affect the rights and benafis af-
forded to the Sollr by any Pormits. Excopt as st forth in
‘Scheduie 4.4(c) hereto, no approval by a governmental au-
thority i required for transfr to Buyer of such Permits.

45 Ownership of Assets.

(@) The Selle has and il have at the Closing goo, vali
marketable tll 1o each and every tem of the tangible and
oimoBi]osruna [pecarylanssmssi onec[ Tk

d vald leasehald inteests in all leases of tangible

the Closing, the Sellor will transfer to Buyer good, valc, and
marketablo till to the Assets, froe and cloar of any and al
Liens, except as set forthin Schedue 4.5ial

No affiate of the Sellr has, or has indirctly acquired, any.
right, i, or interest in or to any of the Assets.
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(a) Definitions.

() “Benefit Arrangement” means, whether qualiied or unqualfed,
any benefit arrangement, oblgation, custom, or practice, whether or ot
legally enforceable, to provide benefits, other than salary, as compensa-
tion for services rendered, to present or former directors, employees,
agents, or independent contractors, other than any obligation, arrange-
ment, custom, or practice that is an Employee Benefit Plan, including,
without lmitation, employment agreements, severance agreements, ex-
ecutive compensation arrangements, incentive programs or arrange-
ments, rabbi or secular trusts, sick leave, vacation pay, severance pay
policies, plant closing benefits, salary continuation for disabil
sulting, or other compensation arrangements, workers’ compensation,
retirement, deferred compensation, bonus, stock option, ESOP or pur-
chase, hospitalization, medical insurance, ife insurance, uition reim-
bursement or scholarship programs, employee discount arrangements,
employee advances o loans, any plans subject to Section 125 of the
Code, and any plans o trusts providing benefits or payments in the
event of a change of control, change in ownership, or sale of a substan-
tial portion (including al or substantially al) of the assets of any busi-
ness or portion thereaf, in each case with respect to any present or
former employees, directors, or agents.

i) “Seller Benefit Arangement” means any Benefit Amangement
sponsored or maintained by Seller or with respect to which Seller has.
or may have any liabilty (whether actual, contingent, with respect to any
of its assels or otherwise), in each case with respect to any present or
former directors, employees, or agents of Seller as of the Closing Date.

(i) “Seller Plan” means any Employee Benefit Plan for which Seller
is the “plan sponsor,” as defined in Section 3(16)(B) of ERISA, or any
Employee Benefit Plan maintained by Seller or to which Seller is oblF-
gated to make payments, in each case with respect to any present or
former employees of Seller as of the Closing Dae.

() “Employee Benefit Plan" has the meaning given in Section 3(3)
of ERISA.
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by the claimant or the plaintiff to the Indemnified Party of an
unconditional elease from al abilty i respect of the Thid-
Party Glaim (i) i such Thic:Party laim involves an issue
or matter which the Indemnifed Party believes could have a
matarially acverse offect on the Indemnified Pary's busi-
ness, operations, assets, propertes, or prospects of s
business, the Indemnified Party shall have the rght to con-
1rolthe defense or settlement of any such claim or demand,
at the expense o the Indemnifed Party withou! contrioution
from the Indemnifying Party; and (i the Indemnifed Party
shallhavo thoright fo omploy its own counsol to dafond any
claim at the Indemnifying Partys expense if ) the employ-
ment of such counsel by the Indemnified Party has been
authorized by the Indemnifying Party, or y) counsel selected
by the Indemnifying Party shall have reasonably concluded
thatthere may be a confict of nterest between the Indemni-
fying Party and the Indemnified Party in the conduct of the
defenso of such action, or (z) the Indemnifying Party shall
ot have employed counsel to assume the defense of such
claim in accordance with Section 9.4(a).

(@ In the event that the Indemnified Party should have a claim
against the Indemnifying Party hereunder that does ot in
volve a claim or demand being asserted against or sought
olbe collctod from it by a tird party, the Indornifiod Party
shal promptly send a Claim Notice wih respect o such
claim to the Indemiying Party. f the Indemnifing Party
oes not nofy the Indemnified Party within thiry (30) calen-
dar days that it disputes such claim, the amount of such
claim shall be conclusively deemed a abilty of the Indemni-
fying Party hereunder.

(o) Nothing herein shall be deeme to prevent any Indemrified
Partyfrom making a claim hereunder for potential or contin-
gent caims or demands, provided that () the Glaim Notice
sets forth (A) the specifc basis for any such potential or
contingent claim or demand and (B) the estimated amount
thereof (to the extent then feasible) and (i) the Indemnified
Party has reasonable grounds to believe that such a claim
or demand wil be made.
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Limitation and Expiration. Notwithstanding the above:
(@) there shall be no liabilty for indemnification under Section 7.1 un-
less, and solely to the extent that, the aggregate amount of dam-
ages exceeds $250,000 (the “Indemnification Threshold");
rovided, however, that the Indemnification Threshold shall not
apply to () adjustments to the Purchase Price; (i) damages arising
out of any breaches of the covenants of the Seller set forth in this
Agreement or representations made in Sections 3.13 (environmen-
tal matters), 3.16 (inventory), 3.19 (employee benefit plans), 3.20
(conformity with law; litigation), 3.21 (taxes), or 3.26 (intellectual
property); or (i) the Excluded Liabilies;

4

the indemnification obiigations under this Section 7 or in any cer-

tificate or writing furnished in connection herewith shall terminate

on the later of clause () or (i) of this Section 7.2(b):

() (1) third anniversary of the Closing Date, or (2) with respect
o representations and warranties contained in Sections 3.14
(real and personal property), 3.19 (employee benefit plans),
3.21 (taxes), and the Excluded Liabilfties, on (A) the date that
is six (6) months after the expiration of the longest applicable
federal o state statute of fimitation (including extensions
therea), or (B) if there i no applicable statute of imitation, ()
ten (10) years after the Closing Date; or

(i) the final resolution of a claim or demand (a “Claim") pending
as of the relevant dates described i clause () of this Section
7.2(b) (such claim referred to as a “Pending Claim");

(©) for purposes of the indemnity in this Section 7, all representations

contained in Section 3 are made without any limitations as to mate-

(d) for purposes of the Indemnification Threshold, all damages incurred
by GCC or any of is affiates under any of the related Acquisition
Agreements shall be included within the Indemnification Threshold
under this Agreement.
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Jss.
Countyof )

R D B T T ST e
upon her oath states:

1. 1 am the sole shareholder of the S Corporation, which trades
under the name “SellerCo," and I have full right to sell its assets as
doscribed in the Bill of Sale dated ______ Those assets are free
and clear of all securlty interests, labilties, obligations, and encum-

rances of any sort.

2. There are no creditors of SellerCo, or me, or persons known to
whict

in any way affect the transfer o Prospective Buyer of the trade name
JlorCo, its goodwill, and its assets, including the equipment as set

forthin

and sales taxes and all employment taxes of any sort due through clos-

ing. | am current i regard to these taxes and all other taxes, and there.

are no pending disputes as 1o any of my taxes or the taxes of SellerCo.

3. There are no judgments against SellerCo or me in any federal or
state court in the United States of America. There are also no replevins,
attachments, executions, or other wits or processes issued against
SellerCo or me. | have never sought protection under any bankruptcy.
law nor has any petition in banknuptcy been fed against me. There
B e e
‘or mediations involing SellerCo or me, and |

reasonable ground to know of any proposed ones or any basis for any
such actions.

a.
erCo or me, and | expressiy recognize that no claims of, by, or on behalf
of any employees arising prior to closing are being transferred to Pro-
spective Buyer.

5. There are no and have been no unions tha have been or are
D G R S e
more, union organizational
business that | own, and partcularly, SeterCo.
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's home offices (the “Any-

roto as Exioit M and as-
signment of loaso for the Sollor's Othartown
warchouso and office (the “Othertown Proporty’),
ranstrring the leasehold and subleasehold inferests
in said properties to Buyer;

) witon opiion of Josoph P Doe, Esq, counsol for
Seler, dated the Closing Date inth form of Exiit &
hereto;

i) a cortifcats, signed by a duly authorized officer of the
Soller and dated the Glosing Date, reprosenting that
the conditons contained in Section 8.2(6) of this
Agreement have been satisfed;

) i ope of eshtons o h Seles Bourd o

ectors and its Sharcholders with espect 0 ho ap-
R L
pated hereby (Exhibit O}
(@) Employmont Agreoments, oxecuted by Jane C. Doo
 John F. Doo, respecively (Exhiits G and H, re-
spectvely); and

6 oot g, e, atber documais

roquired hrein 0 be delored by the

Setoror o Shranolirs.

Buyor shal doliver 1 tho Salr tho following:

) the Purchaso Prce pursuant o Section 2 hreof;

@ acorfcae o b il oo o o

 dated the Closing Date, rprosening that
{1 Gonbtions coniabes I Secion 6.1) o e
Agreament have boen satisfod;

@) cerified copies of resoluions f the Manager of the
Buyor with respect 0 the approval o this Agreement
and tho transactions contempated horaby;

() exccuted counterpars o the lease amendments wih
respect 0 the Anylown and Othertown Propriis:

) the executod Promissory Notos;

) the Operating Agreement of the Buyer,providing for
ie Equit Inteest i the Buyer to be issued to Soller,
in accordance with Section 2.1(0) hereof;
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Mergers and acquisitions activity is often driven by cycles—both at a
macro level in the overall marketplace, reflecting such factors as the
availability of capital and the state of the economy, and at a micro level
based upon where this particular buyer or seller stands in its growth
plans or life cycle. Some acquiring companies are at an sarly stage of
the oycle and may be looking for their first major deal as a platform for
additional acquisitions, while others may be nearing the end of their
cycle and are looking only for smaller "tuck-in" transactions. Other buy-
ers may now appear to be more like sellers, since they are now in the
phase of the oydle where they have digested what they have purchased
and are ready to divest themselves of assets that are not a strong fit or
that have failed to mest their strategic objectives. The M&A strategic
cycle in some ways mimics the human digestive cycle,

Plan
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12,11 Expenses. Each of the parties hereto agrees to pay all of the
respective expenses incurred by it in connection with the negoti-
ation, preparation, execution, delivery, and performance of this.
Agreement and the consummation of the transactions contem-
plated hereby.

12.12 Confidentality. Except to the extent required for any party to ob-
tain any approvals or consents required pursuant to the terms
hereof, no party hereto shall divulge the existence of the terms
o this Agreement or the transactions contemplated hereby with-
out the prior written approval of all of the parties hereto, except
and as to the extent () obligated by law or (i) necessary for such
party to defend or prosecute any ltigation in connection with the
transactions contemplated hereby.

12.13 Attormeys’ Fees. In the event any suit or other legal proceeding
i brought for the enforcement of any of the provisions of this
Agreement, the parties hereto agree that the prevailing party or
parties shall be entitled to recover from the other party or parties.
upon final judgment on the merits reasonable attomeys' fees and
expenses, including attorneys' fees and expenses for any appeal,
and costs incurred in bringing such suit or proceeding.

IN WITNESS WHEREOF, the parties have executed and delivered
this Agreement on the date first above written.

GROWTH CO. CORP.

By;

. President

TARGET CO,, INC.
By
Chief Executive Officer
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(@) Hazardous Material Other than as set forth in Schedue, () no

moun of substance that has been designated under any law, rul,
S b e e e e e

e o s o
environment, including, without limitation, PCBs, asbestos, petroleum,
S e I e
pursuant to tho Comprehensive Environmontal Response, Compensa:
y Act of 1980, as amended, or defined as a hazardous
T S e
covery Act of 1976, as amended, and the regulations promulgated pur-
suant to said laws (a *Hazardous Materal"), and (i) no underground or
abmsgm\md singe tanks corsig Hazrious Mt ar v ox
e been present in, on, or under any propert, inclucing

that Seler has at any time owned, operated, occupied, or leased.

and the contents of such tanks, located on property owned, operated,
occupied,or leased by TC

(b) Hazardous Materals Activiios. Selr has ot arranged for the
ransport o, stored, used, manfactured, disposed of,released or sold,

any pr
uet containing a Hazardous Materia (collectivel, “Sellor's Hazardous
Materials Activties”) in violation of any rule, regulation, treaty,or statute
promulgated by any governmental entity.

(©
environmental approvals, permits, icenses, clearances, and consents
(the *Environmental Permits") nocessary for the conduct of Seller's
Hazardous Material Activties and the businss of Seller as such activi-

Al
mits are i ful force and effect. Seller () is in compliance in all material

(i) is in complance in all material respects with al other limitations,
restritions, condtions, standards, prohibitions, requirements, obliga:
tions, schedules, and timetables contained in the laws, rules, regula:
tions, treaties, or tatutes of all governmental entiies relating to polution
or protoction of the environment or contained in any regulation, code,
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i) violate any law or any rule or regulation of any administrative
‘agency or govemmental body, or any order, wii, injunction, or
decree of any court, administrative agency, or governmental
body to which the Buyer may be subject. No approval, authoriza-
tion, consent,or other order or action of, or filng with or notice.
0 any court, administative agency, or other governmental au
thority or any other person s required forthe execution and deliv-
ery by the Buyer of this Agroement or consummation by the
Buyer ofthe transactions contemplated hereby (other than such
‘consents as shall have obtained at or pior o the Ciosing).

Ligation. There is no ltigation, suit, proceeding, action, caim,
orinvestigation, at aw or in equit, pending, o to the bost know-
‘edge of the Buyer, threatened against, or affecting in any way,
the Buyer's abiity to perform it obiigations as contemplated by
this Agreement,

The Equiy torest The Eqity Interss has boon duly authorized
andissued inaccordance with the torms hereof and the Operat
ing Agreoment

Accuracy of Financil Sttemonts. The Financial Satement for
Mr. Ovner, et forh n Scheci 6.5, true and corrct n all
materia espects.

7. FURTHER AGREEMENTS OF THE PARTEES.

71

Operation of the Business. From and after the Balance Shest
Date unti the Closing Date, except to the extent contemplated
by this Agreement or otherwise consented to in wriing by the.
Buyer, the Seller shall have continued to operato ts Businoss in
substantially the same manner as presently conducted and only
in the ordinary and usual courso and substantially consistent
with past pracice and in substantial compliance with () ll laws
and (i) al leases, contracts, commitments, and other agree
ments, and al licenses, permits, and other instruments, relating
1o the operation of the Business, and wil use reasonable efforts
to preserve ntact its present business organization and to keep
avaiable the services of all employees, representatives, and
‘agents. The Seller and each of the Sharoholders shall have con-
tinued t0 use its, his, or her reasonable efforts, consistent with
past practices, o promote the Business and to maintan the.
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all such counterpart originals o certified or other copies of
such documents as it or they may reasonably request

() Seller shall have deliered to the Buyer all such other cer
ticates and documents as the Buyer or its counsel shall
have reasonably requested.

9. INDEMNIFICATION; SURVIVAL OF REPRESENTATIONS AND
WARRANTIES.

o1

Indemnifcation by Solr and Sharsholders. Each of the Sallers
and the Shareholders, jointly and severally, covenants and
agreos to indemniy, defend, protect, and hold harmicss the.
Buyer and any of the Buyer' offcers, directors, stockholders,
reprosentatives, affliates, assigns, succossors i interest, and
urrent and former employees, each only in ther respective ca-
pacitis as such (collectively, the “Buyer Indemnified Partios”
from, against, and n respoct of:

(a) any and all labltios, claims, losses, damagas, punitve dam-
ages, causes of action, lawsuits, adminsirative proceod:
ings, domands, judgments, settioment payments, penalties,
and Gosts and expenses (including, without limitation, rea:
sonable attomeys' fees, travel expenses, expert witness
foes, and disbursements of every kind, nature, and descrip-
tion) (collectively, “Damages"), suffered, sustained, in-
curred, or paid by Buyer or any other Buyer Indemnified
Party in connection with, resulting from, or arising out of,
cither directly or indirecty:

() any misrepresentation or breach of any warranty of the
Sollr or any Sharcholder sot forth in tis Agreement
orany Schedule or cericate delvered by or on behall
of the Seller or any Shareholder in connection here-
with; or

) any nonfulfilment of any covenant or agreement on the.

part of the Selle or any Shareholder set forth in this

Agreement; or

the Business, operations, or Assets of the Seller prior

1o the Closing Dato o the actions or omissions of the

Seller's directors, offcers, shareholders, employees,
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all other subject matter described or contained herein. This Agreement
may not be amended, changed, altered, or modified in any way, except
by a writing signed the Parties. This Agreement may be executed in a
number of counterparts that, when taken together, shall constitute one
and the same instrument.
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BCI of any extraordinary transactions, financing, or business involving
the Comvlny oris affiates.

z The C )
execution of this Letter Agreement uni the terminalion of the Binding
Terms in accordanco with Paragraph 12 below, the Company will not
iniiate or conclude, through s Representatives or othervis, any e
Saior vl s oo, prono e ity rerdng o sl
of all or substantaly al of the asses or the Shares of the Company.
The Company il inocatily ity e other e
Crh

8. LockUUp Provision. The Gompany agrees tha, from and afer the
exccation of is Letter Agroement (a) uni the consummation of the

agreemens thereby, or (o) in the event tht dofiniive agreements aro
ot sectad, i th rpaymt ofall amounisadhancod hreur

subject to any antidilution provisions imposed hereunder, () no s

sold ransfered, or assigned o any prty; () no such shares of Com:
e e e o

R e o e e

nfdontiaity. Prior 1o Closing, neither Party nor any of their
Representatives shall make any public statement or issue any pross
releases regarding the agreements, the proposed transactions de-
scribed herein, o this Letter Agreement without the prior written con
sent of the other Party, except as such disclosure may be required by

proposed disclosure. Notwithstanding the foregoing, the Parties ac-

posed transactions, or this Letter Agreement may b required to bo
made to each Party's representatives or certain of them, and 1o any

agreements and the transactions provided for therounder, and that
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Permits and Licenses. The Seller has all permits, certificates,
licenses, approvals, registrations, and authorizations required in
connection with the conduct of the Business. The Seller is not
in vioation of, and has not violated, any applicable provisions of
any such permits, certficates, icenses, approvals, registrations,
or authorizations. Except as set forth n Schedule 4.9,ll permits,
certiicates,licenses, approvas, registrations, and authorizations
of the Sallor that are necossary for tho operation of tho Sellors
Business are freely transferable.

Contracts.
(a) Schade 4.10(a) contains a true and complate list of all
material contracts and agreements related to or involving
the Business or the Assets or by which any of the Assets is
subject or bound in any material respect, inolucing, without
limiting the generality of the forogoing, any and al: contracts
‘and agreements for the purchase, sale, orlease of inventory,
‘goods, materils, equipment, hardware, supplies, or other
personal property; contracts for the purchase, sale, orlease
of real property; contracts and agreements for the perform-
ance or furishing of services; oint venture, partnership, or
other contracts, agreements, or arrangements involving the
sharing of profts; employment agreements; and agreements
containing any covenant or covenants that purport to limit
the ablity o right of the Seller or any other person or entity
to engage in any aspects of the business ralated to the
Assels or compate in any aspect of such business with any
person or entity (collectively, the *Scheduled Contracts").
As used herein, the terms “contract” and “agreement” mean
and include every material coniract, agreement, commit
ment, arrangement, understanding, and promise whothor
written or ora. A complete and accurate copy of each writ
ten Scheduled Contract has been delivered or made avail
able to the Buyer o, if oral, a complete and accurate
‘summary thereof has boon delivored to the Buyer. Excopt as
set forth in Schedule 4.10(a) the Scheduled Contracts are
valid, binding, and enforceable in accordance with ther re-
spective terms, are in ful force and effect and were entered
o in the ordinary course of businoss on an “arme-longth”
basis and consistent with past practices. The Seller is not
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flected on the books and records of the Seller, and are in their
ontiroy vald accounts receivable aising from bon fido fransac-
tions in the ordinary course of business.

Roal Estato
(a) The Seller does not own any real property.

(6) The Sellerhas vali leasehold interests i alofthe real prop-
erty that it leases or purports to lease, ree and clear of any.
Liens, other than the interests of the lessors, including the.
Anytown Property

(0) The Soller enjoys peaceful and undisturbed possession
under allof the leases pursuant to which Sellr loases real
property (the *Real Propery Leases"). All of the Real Prop-
orty Loases are vald, subsisting and in full force and effect
and there are no existing defauls, or events that with the.
passage of time or the giving of notce, or both, would con-
Situto dofaults by the Seller or by any other party therclo.

(d) Neither Sellr nor any Shareholder received notice of any
pending condemnation, expropriation, eminent domain, or
similar proceedings affecting all or any portion of any real
property leased by the Seller and no such proceadings are.
contemplated.

(o) The Sharoholders enjoy peaceful and undisturbed possos-
sion of the Darien Property and have the right o lease and
colect allrents on the Darien Property and clear of any.
Liens.

No Guarantos. The Seler has not guaranteed or pledged any
Rssets with respect to any obgation o indebtechness of any.
person orentity and no person or entity has guaranteed any obli-
gation or indebtedness of the Seller.
Tares.
(@) The Saller has timely fled or wil timly fil all requisito fod-
oral, state, and other Tax (defined bolow) roturns, roports,
forall periods ended on or bofore the
Closing Date, and allsuch Tax Returns are true, correct, and
‘complete in allrespects. Neither the Seller nor any Share-
holder has any knowledge of any basis for the assertion of
any claim relating or attibutable to Taxes tha, if adversely
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Taxable

Purchase of stock for cash, Purchase of assets for cash,
promissory notes, or other nonequity  promissory notes, or other nonequity
consideration consideration

Taxable transactions generally anticipate that the seller wil have little or no con-
tinuing equity participation in the acquired company.

Nontaxable

An exchange of the buyer's stockfor  An exchange of the buyer’s stock for

the seller’s stock all or substantially all of the seller's
assets

Nontaxable transactions generally anticipate a continuing direct or indirect eq-
ipation in the acquired company by the seller or its shareholders.
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1. Lack of attention to customization of the R&Ws. The R&Ws are a
key component of the purchase agreement that drive risk allocation is-
sues. Yet selles often ignore the detais and do not give careful thought
to what they consider to be boilerplate and legal jargon. A postclosing
dispute is nofa great time for the selle to be reading these clauses for
the first time. Simiarly, lazy buyers wil often plug in standard R&W
clauses, faiing to customize them to address specific concerns that
they have about the seller’s business and/or specifc issues and prob-
loms that were identified in the due diligence process.

2. The inacvertent assumplion of fabiltes. Smart buyers use the de-
finitve purchase agreement provisions to hold sellrs accountable for
certain types of labilies, but faure to do s0 can result in the buyer's
Stepping into the shoes of the sellr nadvertently or unwittingly. A buy-
er's inheriting labily that rightully should have been retained by the
selle can have a detrimental impact on the overall economics of the
ransaction. Be on the lookout for employment discrimination claims,
preclosing tax iabiities, product liabilty claims, and relaed issues that
are often easil overlooked.

3. Right deal, wrong structure. Just as the parties often overfocus on
price and underfocus on terms, this can also be the case with deal
structure. Mistakes can be made when the deal “looks good on paper,”
but the structure selected is creating a materia (and avoidable) adverse
Habilty for one or more of the partes. Experienced tax advisors should
weighiin on the proposed structure before the “cement” has ciied.

4. Sloppy indemnification clauses and procedures. From the buyer's
perspective, the indemnifcation language in the purchase agreement
should be custom taiored to the nature of the seller’s business and to.
the specific risks and concems identified in due diigence. The interplay
between time and dolar limits must be carefully considered. Certain
types of businesses may be better served by longer time periods, even
if with smaller dollar amounts, and vice versa for other types of bus'

nesses. These clauses should also consider how the buyer will collect
on a specific indemnification claim once it has been triggered. The con-
sideration may be spread among 100 or more shareholders—ask who
will be accountable and push for a larger holdback that wil serve as
protection unti the indemnifcation period has expired.
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Sellers Needs

1. Price

2. Form of consideration (cash, stock, notes, and so on)
3. Continuing employment or involvement

4. Important qualitative concerns

5. "Hidden" agenda

Buyer’s Needs

1. Control

2. Return on investment

3. Minimal cash equity

4. Retention of key managers

5. Structured to meet lenders’ needs

Tools to Bridge the Gap

1. Cash is king (try to limit net worth)

2. Unsecured, subordinated long-term notes with low fixed interest
rates

3. Employment and consulting contracts.

4. Noncompete agreement

5. Eam-outs
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‘spect to the Business and Assets shal be directed to the Buyer
Without imiing the forogoing, promptly following the Closing,
the Sollr shallsend a ltter n a form approved by the Buyer, to
each doblor with respect o the notes, accounts, or other rocaiv-
ables included in the Assats directing that all payments on ac-
‘count of such receivables made after the Closing shall be made.
to the Buyer.

Colection of Recervables. The Saller agrees that it wil reason-
ably cooperate with the Buyer n collectng tho notes, accounts,
and other recaivables included n the Assots from any customers.
and wilimmediatoly deliver to the Buyer the amount paid o any.
and allrecaivables it colects after the Closing Date in connec-
tion with the Business, less out-of-pocket expenses incurred by.
Selle at the request of Buyer.

Brokers and Agents. Buyer, on the one hand, and the Seller, on
the other hand, agree to indemnify and hold the other harmioss
from and against all fees, expenses, commissions, and costs due.
and owing to any other broker, agent,or finder on account of or
i any way resulting from any contract or understanding existing
between the indemnifying party and such person.

8. CONDITIONS PRECEDENT TO CLOSING.

81

Condiions Procedent to the Obigations of the Soler. Sellers

and Sharcholders' obligations to consummato the transactions

contemplated by this Agreement shall be subject to the fulfil-
ment,at or prior to Closing, of each of the following condiions.

(any or all of which may be waived n witing,in whole or i part,

by the Seller and the Sharsholders)

(a) The Buyer shall have performed and complied in all materal
respocts with each obligation and covenant required by this
Agreement to be performod or complied with by thom prior
o or at the Closing

(b) The representations and warranties of the Buyer contained
hercin shall be truo and correct in all materil respects at
and as of the Closing Date as if made at and as of such
time.

(e) Buyer shall have delivered to the Seller the items st forth
in Section 3.2(b) ofthis Agreement.





