


[image: 001]




Table of Contents

 


Title Page

Copyright Page

Dedication

Preface

Organization

How to Use This Book

About the Contributors

 


CHAPTER 1 - Managing Corruption Risk

 


You Are Not Alone

Bribery and Kickbacks

Economic Espionage

Money Laundering

Developing Effective Compliance Programs

Performing Due Diligence

 


CHAPTER 2 - What Is Anti-Corruption?

 


Anti-Corruption Detection and Prevention

Critical Elements of an Effective Compliance Program

Governance and Oversight

 


CHAPTER 3 - U.S. Efforts to Combat Global Corruption

 


The Emergence of Nongovernment Organizations

World Trade Organization

Global Forum on Fighting Corruption

International Financial Institutions

International Chamber of Commerce

Transparency International

Global Corporate Governance Forum

The Role of Civil Society

The Emerging Markets

 


CHAPTER 4 - U.S. Laws Governing Corruption

 


Racketeer Influenced and Corrupt Organizations Act

RICO Offenses

Sherman Antitrust Act

Anti-Kickback Act of 1986

Economic Espionage Act of 1996

 


CHAPTER 5 - The Evolution of the Foreign Corrupt Practices Act

 


Background

Anti-Bribery Provisions

Third-Party Payments

Facilitating Payments

Sanctions against Bribery

 


CHAPTER 6 - Internal Controls and Accounting Provisions of the FCPA

 


FCPA Accounting Provisions

Failed Controls

Controls Assessment

Conclusion

Case Study: Rolling on a River

 


CHAPTER 7 - Do Not Crimp The Need for Oversight of Foreign Operations

 


Pitfalls of Emerging Markets

Monitoring Behavior

Education and Communication

Extending the Tone from the Top beyond the Borders

Case Study: Bribes in the USSR

 


CHAPTER 8 - The Human Factor

 


Why Focus on Fraud and Corruption Risk?

Behavioral Root Causes of Fraud and Corruption

Psychology of Fraud Perpetrators

Understanding Management Fraud

Approaches to Deterring and Mitigating Financial Fraud Risk

 


CHAPTER 9 - Corporate Governance The Key to Unmasking Corrupt Activity

 


Enterprise Risk Management: Create Stronger Governance and Corporate Compliance

Mitigating Risk

Ascertain Risk Areas

Establishing Procedures to Mitigate Risk

Perform a Periodic Assessment

Blowing the Whistle on Corporate Fraud

 


CHAPTER 10 -  Whistle-Blower Programs

 


Pulling Out the Earplugs

Understanding Stakeholders and Their Needs

Steps of the MACH Process

Monitoring the MACH Process

Conclusion

Appendix

 


CHAPTER 11 -  Document Retention

 


Create, Communicate, Monitor

Reduce Risk through Technology

Computer Crime

The Most Common Computer-Related Crimes

The Value of Stored Data

 


CHAPTER 12 - Information Security  Intellectual Property Theft Is Often the  ...

 


Information Security Audit

Classification of Information

Division of Responsibilities and Duties Is an Effective Strategy in Protecting  ...

Information Security Control Officers or Custodians

Use of Confidential or Proprietary Markings

Document Destruction

Education and Training

Background Checks

Confidentiality Agreements

Employee Orientation

Separation Plans

Physical Security

Systems Security

E-Mail Policy

Internet Policy

Solicitations for Information

Seminar/Tradeshow/Off-Site Meetings Policy

Joint Venture/Vendor/Subcontractor Procedures

Contractual Provisions with End Users

Action Plans

International Protection Issues

Information Security Policy

 


CHAPTER 13 - Anti-Money Laundering  The USA PATRIOT Act

 


Current State of AML in the Global Marketplace

Case Study: The Boys from Brazil

 


CHAPTER 14 - Procurement Fraud  Detecting and Preventing Procurement and  ...

 


Kickbacks

Vendor Fraud

Bid Rigging

Defective Pricing and Price Fixing

Contract Fraud

Cost/Labor Mischarging

Case Study 1: Employee Fraud

Case Study 2: Vendor Kickbacks and Collusion

Conclusion

 


CHAPTER 15 - Construction Fraud  Monitoring, Mitigating, and Investigating  ...

 


Common Construction Company Fraud Schemes

Combating Fraud and Corruption

Strengthen Your Internal Controls

 


CHAPTER 16 - Special Investigations  How to Investigate Allegations of Corruption

 


An Interested Party: The Auditor

The Special Investigation

Prevention Is Key

 


CHAPTER 17 - Navigating the Perils of the Global Marketplace

 


FCPA Enforcement

Record Keeping

Data Collection and Processing

Transborder Data-Flow Issues

 


CHAPTER 18 - Case for Collective Action The World Bank Initiative

 


Why Collective Action against Corruption?

Different Views of Corruption

Business Costs of Corruption

Costs of Corruption for Industries, Economies, and Countries

Different Views of the Private Sector

Corruption Dilemma

 


CHAPTER 19 - Leveling the Playing Field

 


Book Research Summary

Index




[image: 001]




Copyright © 2010 by John Wiley & Sons, Inc. All rights reserved.

 

Published by John Wiley & Sons, Inc., Hoboken, New Jersey.

 

Published simultaneously in Canada.

 

No part of this publication may be reproduced, stored in a retrieval system, or transmitted in any form or by any means, electronic, mechanical, photocopying, recording, scanning, or otherwise, except as permitted under Section 107 or 108 of the 1976 United States Copyright Act, without either the prior written permission of the Publisher, or authorization through payment of the appropriate per-copy fee to the Copyright Clearance Center, Inc., 222 Rosewood Drive, Danvers, MA 01923, (978) 750-8400, fax (978) 646-8600, or on the web at www.copyright.com. Requests to the Publisher for permission should be addressed to the Permissions Department, John Wiley & Sons, Inc., 111 River Street, Hoboken, NJ 07030, (201) 748-6011, fax (201) 748-6008, or online at www.wiley.com/go/permissions.

 

Limit of Liability/Disclaimer of Warranty: While the publisher and author have used their best efforts in preparing this book, they make no representations or warranties with respect to the accuracy or completeness of the contents of this book and specifically disclaim any implied warranties of merchantability or fitness for a particular purpose. No warranty may be created or extended by sales representatives or written sales materials. The advice and strategies contained herein may not be suitable for your situation. You should consult with a professional where appropriate. Neither the publisher nor author shall be liable for any loss of profit or any other commercial damages, including but not limited to special, incidental, consequential, or other damages.

 

For general information on our other products and services or for technical support, please contact our Customer Care Department within the United States at (800) 762-2974, outside the United States at (317) 572-3993 or fax (317) 572-4002.

 

Wiley also publishes its books in a variety of electronic formats. Some content that appears in print may not be available in electronic books. For more information about Wiley products, visit our web site at www.wiley.com.

 

Library of Congress Cataloging-in-Publication Data:

 

Olsen, William P.

The anti-corruption handbook : how to protect your business in the global marketplace/William P. Olsen. p. cm.

Includes index.

eISBN : 978-0-470-61311-5

1. Business ethics-United States. 2. Corporations-Corrupt practices-United States-Prevention. 3. Business enterprises-Corrupt practices-United States-Prevention. 4. Fraud-United States-Prevention. 5. Compliance auditing. I. Title.

HF5387.5.U6O47 2010

658.4’7-dc22

2009044662



 






To my father, whose integrity was always an inspiration




Preface

In many parts of the world, companies and governments alike have recognized that corruption raises the risks of doing business. It has a destructive impact on both market opportunities overseas and the broader business climate. Corruption deters foreign investment, stifles economic growth and sustainable development, distorts prices, and undermines legal and judicial systems.

As a result of this growing problem, my colleagues and I wrote this book as a guide to help fight global corruption. We understand the issues and threats that businesses face, and we wanted to provide a comprehensive publication that describes the risks of doing business in the global marketplace and provides precautions that organizations can take to deter such activity. The book also discusses how to respond to allegations of corruption.

Doing business internationally does not need to increase your exposure to fraud and corruption. Whether you are a general counsel, chief financial officer (CFO), internal auditor, compliance officer, forensic accountant—whatever your role or responsibility—we hope that you find this book to be a valuable weapon in the war on corruption. As a U.S. organization trying to operate globally, you need to protect your company’s assets and reputation, and run your business successfully and ethically. We want to supply you with the knowledge and tools needed to obtain a competitive advantage in the global markets of the 21st century.




Organization 

The book provides background information on anti-corruption and laws and efforts on combating corruption. A basic understanding and foundation is essential in order to effectively prevent, detect, and respond to corruption.

Chapter 1: Managing Corruption Risk 
Chapter 2: What is Anti-Corruption? 
Chapter 3: U.S. Efforts to Combat Global Corruption  
Chapter 4: U.S. Laws Governing Corruption 
Chapter 5: The Evolution of the Foreign Corrupt Practices Act 
Chapter 6: Internal Controls and Accounting Provisions of FCPA



The book looks closely at certain aspects of the fight against corruption. From governance to whistle-blower programs and information security, we provide details that you should know to protect your organization.

Chapter 7: Do Not Crimp 
Chapter 8: The Human Factor 
Chapter 9: Corporate 
Chapter 10: Whistle-Blower Programs 
Chapter 11: Document Retention 
Chapter 12: Information Security



There are special areas of anti-corruption that warrant close attention, and these chapters walk you through them.

Chapter 13: Anti-Money Laundering 
Chapter 14: Procurement Fraud 
Chapter 15: Construction Fraud



So what can you do? Looking at allegations of fraud or the whole playing field overall, there are actions you can take to win the war on corruption.

Chapter 16: Special Investigations 
Chapter 17: Navigating the Perils of the Global Marketplace 
Chapter 18: Case for Collective Action 
Chapter 19: Leveling the Playing Field






How to Use This Book 

You can read this book sequentially to gain the necessary background on corruption, learn more details on specific issues and areas of corruption, and then arm yourself with knowledge and advice on how to fight it. Alternatively, you can turn to the chapters covering topics with which you and your business are particularly concerned. This book contains a lot of valuable information at your fingertips and serves as a convenient guide on global corruption.

This book also includes several case studies, tables, charts, and sample work plans to help illustrate the knowledge with practical examples.

Finally, we want you to use the book as a main resource that complements other training and information you receive. While some progress is being achieved globally in this battle, it is an ongoing challenge and a lot of work remains to be done. Add this book to your arsenal to help you and your organization fight the war on corruption.
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CHAPTER 1

Managing Corruption Risk

William P. Olsen

 

 

I magine that you are the chief financial officer (CFO) of a Global 1000 company. You are a large and quickly growing company with worldwide operations. Recognizing the risks inherent in conducting business on a global scale, you previously instituted various controls to minimize risks due to unethical and illegal business practices. In spite of this, some concerns have now been raised about the integrity of management at your Latin American operation. In response, you initiate a special investigation to look into the matter. The findings are shocking.

In the course of a few short days, you discover that, despite the controls you installed, a legal minefield of unethical business practices has been uncovered. Over the course of the investigation, the investigative auditors have uncovered a scheme between local management and outside agents to bribe employees of competitors to obtain their proprietary information. They also uncovered a scheme whereby payments were made to government officials overseeing a bid that your company was participating in. The investigation also uncovers evidence of massive vendor kickbacks as well as substantial conflicts of interest in your subsidiary’s business dealings. If that is not enough, it is also discovered that the organization was infiltrated by individuals with close ties to organized crime. You now have two questions: (1) how did this happen?, and (2) how can I prevent it from happening again?

The scenario you have just read is based on an actual investigation. As one can see, virtually every element of business corruption was uncovered. The fact that these events took place despite the existence of a corporate code of conduct underscores the need for ongoing monitoring and auditing to assure adherence to the policies and procedures included in the code of conduct and ethics program. In fact, if a program that required proper compliance monitoring had been instituted, the investigation described in the  foregoing scenario could have been avoided and the illegal activity certainly would have been discovered earlier.




You Are Not Alone 

A recent survey performed by a global business consulting firm discovered that only 50 percent of senior corporate executives are “highly confident” that business control systems are managing their organizations’ business risks effectively.

The survey also revealed that fewer than 10 percent of these senior executives rated their control systems as “excellent” in providing early warning signs to catastrophic risks. In an increasingly competitive global marketplace, this could mean trouble for U.S. businesses competing on an uneven international playing field, where foreign competition does not have to adhere to such laws as the Foreign Corrupt Practices Act (FCPA). In fact, there are still many countries that allow “grease payments” as business tax deductions. In addition, there are several other federal initiatives that highlight other areas in which U.S. corporations must address compliance risks.




Bribery and Kickbacks 

The greatest threat of business corruption to U.S. companies exists in the emerging markets and developing countries. Corruption and cronyism can have a paralyzing effect on a developing country. The FCPA was adopted in response to scandals involving bribery of foreign officials by U.S. multinational corporations. The FCPA makes it a crime for any U.S. entity or individual to obtain or retain business by paying bribes to foreign government officials. Until recently, the United States was alone in prohibiting such actions. However, groups such as the Organization for Economic Cooperation and Development (OECD) have become more involved in the fight against corruption. In fact, the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions has had the effect of causing many more countries to have criminalized improper payments made to public officials. However, U.S. organizations cannot expect government agencies or international organizations to protect their interests. It is up to the private sector to set the tone and create an environment for integrity.




Economic Espionage 

The Economic Espionage Act criminalizes the unauthorized use, access, copying, purchase, sale, and theft of trade secrets, so long as the owner took  reasonable steps to protect them. An effective compliance program coupled with sound procedures that are routinely monitored and updated is the most effective tool to limit an organization’s potential liability under the act and also an important first step in protecting proprietary information. Organizations must protect against the illicit outflow of their own information as well as the inflow of information from their competitors.




Money Laundering 

In an effort to crack down on money laundering transactions, since 9/11 the federal government has enacted new reporting regulations for the banking and financial industry and is planning to extend such regulations to cover money brokers and other businesses and organizations involved in the transfer of large sums of money. The “Suspicious Activity Report” requires financial institutions and other businesses that transfer large amounts of cash to report patterns of suspicious activity by customers. New proposed regulations also call for the development of “Customer Identification Programs,” which call for financial institutions to establish procedures and adopt steps to reduce the risk of money laundering under the Bank Secrecy Act, Patriot Act, and other anti-money laundering laws. If implemented correctly, these preventive measures should help financial institutions prevent and detect illegal activity being perpetrated against their organization. It will also assist them in complying with government regulations.




Developing Effective Compliance Programs 

These federal initiatives, along with the Sentencing Guidelines for Organizations, have applied increased pressure on all U.S. organizations to develop effective business ethics and anti-corruption programs. The problem, as illustrated at the outset of this chapter, is that many organizations have a false sense of security from current programs that are inadequate.

In the event of a potential violation, the existence of an effective compliance program has proved to be effective in fending off further government inquiry. An effective anti-corruption program must have the foundation of a strong code of conduct that communicates the organization’s position on conflicts of interest, bribery, kickbacks, confidentiality of proprietary information, and compliance with all applicable laws and regulations. To be effective, the program must have the support and oversight of top management. The communication of the organization’s policies and procedures is also critical in this type of program. Employees need to be constantly apprised of industry trends and new regulations through ongoing training programs.

Once a program is in place, ongoing monitoring is essential. This will not only ensure adherence to established policies and procedures, but will also help prevent fraudulent activity and detect patterns typical of money laundering and other suspicious or corrupt activity when it occurs. Auditors should look for strange or unusual patterns and vary their audit approach so as not to become predictable. The use of exception reporting audit software is becoming a basic tool utilized by auditors to detect patterns of suspicious activity.




Performing Due Diligence 

Auditors should utilize a risk-based approach when preparing their audit plans. They should be able to identify the “red flags” of fraud and plan their audit tests accordingly. Companies doing business in countries that are havens for money laundering operations or where bribery and kickbacks are accepted business practice should be extra vigilant.

The performance of background checks to screen key employees, customers, agents, potential partners, and vendors is also an effective tool to identify conflicts of interests, identify government officials, and deter fraudulent activity. What better way to assess the risk of a merger or acquisition than to review the business history of the company and its principal officers for indicators of fraudulent activity, bankruptcy, pending litigation, or even ties to organized crime. Vendor and consulting contracts should point out clearly the organization’s expectation that they adhere to all company policies and procedures with regard to business ethics. A “right to audit clause” in the contracts can be a valuable tool if there are ever any allegations of wrongdoing.

Many organizations provide an “ethics hotline” for employees to report suspicions of illegal or unethical activity. If this type of activity becomes apparent, an organization must be prepared to investigate each allegation or suspicion of fraud and take the appropriate action based on results of the investigation.

In summary, the benefits of an effective anti-corruption program are unmistakable: a reduction in the risk of fraud; mitigation of fines and penalties; increased control over business risks; and peace of mind in an increasingly competitive global marketplace.




CHAPTER 2

What Is Anti-Corruption?

William P. Olsen

 

 

Corruption has a corrosive impact on both overseas market opportunities and the broader business climate. It also deters foreign investment, stifles economic growth and sustainable development, distorts prices, and undermines legal and judicial systems. More specifically, corruption is a problem in international business transactions, economic development projects, and government procurement activities.

As a result of this problem, and to obtain a competitive advantage in the global markets of the 21st century, a growing number of businesses are taking proactive steps to detect and prevent corruption.




Anti-Corruption Detection and Prevention 

Since the Foreign Corrupt Practices Act (FCPA) was enacted in 1977, U.S. law has prohibited offers, promises, or payments to foreign officials, political parties, political officials, and candidates to secure business. A company running afoul of the FCPA, or recently enacted anti-corruption laws of other countries, may subject itself to criminal charges and substantial fines.

Companies in these situations may also face loss of financing and insurance from national or international institutions and debarment from public contracting. Companies committing FCPA violations may also sustain damage to their reputations and their ability to compete for international business. The financial losses incurred due to the loss in reputation can be far more costly than the fine and penalties leveled against companies for FCPA violations.

Developing a comprehensive “anti-corruption” compliance program as part of your company’s standard business practice—and that of your foreign subsidiaries—may limit your company’s risk and help avoid potential costs.  An anti-corruption compliance strategy can also help to protect your company’s reputation, minimize its liability, and maintain its long-term viability.




Critical Elements of an Effective Compliance Program 

An effective corporate compliance program, according to the U.S. State Department, is one that ultimately yields intended results: education, detection, and deterrence.

In structuring your corporate compliance program, you may want to consider the following general elements typically found in successful compliance programs. The Federal Sentencing Guidelines for Organizations that were established in 1991 are the benchmark that most organizations utilize to develop compliance programs. The following steps are critical to a successful program.


Tone from the Top 

•  It is crucial that all of the elements of your company’s corporate compliance program receive the full support of upper management.•  The corporate compliance program must be enforced at all levels within the company.
•  If upper-level management does not take efforts to combat corruption seriously, then neither will employees.




Code of Conduct 

•  Corporate directors, officers, employees, and agents put themselves at risk of incurring criminal or civil liability when they do not adhere to the FCPA or similar anti-corruption laws of other countries.•  A corporate code of conduct generally consists of a clearly written set of legal and ethical guidelines for employees to follow.
•  A comprehensive and clearly articulated code of conduct, as well as clear policies and procedures relative to seeking guidance and making disclosures, may reduce the likelihood of actionable misconduct by your employees.
•  It is important that a company’s code of conduct be distributed to everyone in the company and, if necessary, translated into the languages of the countries abroad where your company operates.
•  Finally, developing a code of conduct should not be the final act. The code must be effectively implemented and enforced at all times.




Compliance Monitoring 

•  A compliance program may be run by one person or a team of compliance or ethics officers, depending on the size of your business. 
•  Implementation and responsibility for a corporate compliance program by high-level management employees are vital for accountability.
•  Corporate compliance officers and committees can play key roles in drafting codes of conduct and educating and training employees on compliance procedures. Committee compliance members may include senior vice presidents for marketing and sales, auditing, operations, human resources, and other key offices.
•  Past experience has shown that empowering compliance officers with access to senior members of management and with the capacity to influence overall company policy on integrity issues can be of utmost importance.


Training and Communication 

•  The overall success of a compliance program depends on promoting legal and ethics training at every level of the company.•  Regular ethics and compliance training programs should be held for all company employees, including board members and senior management officials.
•  Compliance programs should educate employees at all levels of the company about the FCPA and, when necessary, other countries’ anti-corruption laws.
•  More specific legal and ethical training may be necessary for employees in high-risk areas.
•  A company should also take reasonable measures to communicate its values and procedures in an open environment to encourage participation and feedback.
•  Employees should be informed as to whom they should contact to report violations or ask questions.
•  Training materials that are both interactive and cost effective can help build employee support for a compliance program.
•  Most importantly, compliance issues should not be limited to training classes and the compliance team: compliance should be stressed as an integral part of the company’s way of doing business.




Due Diligence 

•  Conducting prompt and thorough due diligence reviews is vital for ensuring that a compliance program is efficient and effective. Due diligence reviews are also key for preventing potential harm to the company’s reputation.•  Self-monitoring, monitoring of suppliers, government relations consultants, and reports to the board of directors are all good tools for  ensuring that a compliance program is being followed. Moreover, from vetting new hires, agents, or business partners to assessing risks in international business dealings (e.g., mergers, acquisitions, or joint ventures), due diligence reviews can uncover questionable conduct and limit liability.




Auditing and Internal Controls 

•  Auditing and monitoring of systems of internal accounting controls contribute to building an effective compliance program by the early detection of inaccuracies and misconduct (e.g., bribery, fraud, or other corporate malfeasance). Financial disclosure and reporting should be an integral part of a company’s internal accounting controls.
•  Companies should have a clear and concise accounting policy that prohibits off-the-books accounts or inadequately identified transactions.
•  Companies should monitor their accounts for inaccuracies and for ambiguous or deceptive bookkeeping entries that may disguise illegal bribery payments made by or on behalf of a company. The FCPA requires compliance with various accounting and record-keeping provisions.

We will talk more about accounting controls in Chapter 6.


Reporting Mechanism 

•  Enforcement of a company’s code of conduct is critical. Compliance officers should be accessible so that employees will feel comfortable discussing any of their compliance questions or concerns.•  Creating reporting mechanisms with adequate policies on confidentiality and nonretaliation, as well as other safeguards related to reporting, is extremely important.
•  Whistle-blowing protections, confidential reporting mechanisms, and “hotlines” facilitate detection and reporting of questionable conduct.
•  Companies should provide guidance to assist employees and agents on how to cope with and resolve difficult situations. Such counseling not only protects the person in the field, it also protects the company.



We will discuss whistle-blower programs more in Chapter 10.


Appropiate Response 

•  A company should ensure that all employees understand that failure to comply with its compliance policy and procedures will result in disciplinary action, ranging from minor sanctions to more severe punishment, including termination of employment. 
•  In instances of noncompliance, a company should take the necessary preventive steps to ensure that the questionable conduct does not recur in the future.

The measures listed here are general elements for developing an anti-corruption corporate compliance program. Note that compliance programs’ emphasis on specific elements will vary from one company to another, depending on the particular risks engendered by the company’s business (e.g., antitrust, health care fraud, construction fraud, or environmental issues). You should seek the advice of legal counsel to learn more about what kind of corporate compliance program is most appropriate for your business.




Governance and Oversight 

The emphasis on good governance is timely. Globalization has put a premium on developing the incentives and adjustments necessary to attract investments and capital in foreign markets.

You are the most effective advocate in the fight against corruption because you play a part in controlling jobs and investment in the global economy. Good governance starts with a culture of integrity. Culture comes down from the top.

Good corporate governance procedures provide fair, reliable, and transparent rules that foster trust and confidence for doing business. As corporate citizens, businesspeople are members of and leaders in their communities. Your efforts to establish and adhere to corporate codes of conduct and personal ethical standards have a beneficial effect that ripples through the community. By working with governments and civil society to promote good governance in global economies, your company will help foster a synergy between economic goals and social progress.

Good governance principles for governments also benefit their economies. Good governance reduces market volatility, encourages foreign direct investment and capital inflows, promotes sustainable economic growth, and produces a more equitable distribution of resources to the people and creates an atmosphere of fair competition in the marketplace.

While it is increasingly clear that corporate governance and sound business practices are generally good for business, good governance practices by governments also enhance the integrity of the international markets and promote the integration of economies into the global trading system.

Thus, governments and businesses alike have a mutual interest in working together to strengthen public-private governance practices that promote and reward efficiency, innovation, and openness. Moreover, public and  corporate governance principles are also important in nurturing the investment climate and building a more democratic rule of law-based society.

As you conduct your business overseas, or if you are considering entering a new foreign market, let foreign government officials and business partners know that anti-corruption and good governance policies will help their economy—and your company—sustain long-term investment and growth.

The Organization for Economic Cooperation and Development (OECD) recommends that government policies such as the following, which emphasize transparency, due process, and accountability, make for a strong anti-corruption environment:•  Commercial codes that provide protection for international contracts as well as effective dispute settlement and arbitration methods.
•  Law enforcement and judicial procedures that promote due process and the rule of law.
•  Independent systems to promote and ensure the integrity and efficiency of governmental agencies.
•  Civil service reforms and competitive wages for government employees.
•  Integrity of capital markets and financial disclosure on the issuance of securities.
•  Predictable and transparent administrative and bidding processes in areas such as procurement and privatization.
•  Improved and standardized public accounting, auditing, and management systems.
•  Effective bankruptcy and insolvency laws.
•  Limits on discretionary authority for officials who perform inspections or audits, oversee procurement, grant licenses and permits, or provide final approval for contracts or projects.
•  Oversight mechanisms and appellate remedies to challenge arbitrary or unlawful actions.
•  Protection for whistle-blowers and the media.
•  Disclosure of and access to public records and information.
•  Encouragement of civil society’s participation in implementing these policies and anti-corruption efforts.



We will talk more about working with government when we discuss the World Bank collective action program. Bringing government, industry, and civil society together to combat corruption is an essential element to the success of any anti-corruption program.




CHAPTER 3

U.S. Efforts to Combat Global Corruption

William P. Olsen

 

 

Business thrives on competition. U.S. companies and workers can compete with the best in the global marketplace because of their drive, innovation, and quality products and services. However, their success depends heavily on their ability to compete on a level playing field. Bribery and corruption tilt the playing field and create unfair advantages for those willing to engage in unethical or illegal behavior. Corrupt practices penalize companies that play fair and seek to win contracts through the quality and price of their products and services.

Since the enactment of the Foreign Corrupt Practices Act (FCPA), the United States has been trying to level the playing field by encouraging other industrialized countries to take similar steps—and these efforts are finally paying off. There has been real progress in building an international coalition to fight bribery and public corruption so that all businesses may fairly compete in the global marketplace.

One significant milestone is the Organization for Economic Cooperation and Development’s (OECD’s) Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, commonly known as the OECD Bribery Convention, which entered into force in February 1999. The OECD Bribery Convention, originally signed by 34 countries, marks a sea change in the fight against corruption by obligating its parties to criminalize the bribery of foreign public officials in the conduct of international business.

The OECD Bribery Convention also requires parties to apply “effective, proportionate, and dissuasive criminal penalties” to those who bribe; establish liability of “legal persons” (i.e., corporations, partnerships, and  similar business entities) or impose comparable civil sanctions or fines; make bribery a predicate offense for money laundering legislation; improve accounting procedures; prohibit off-the-books accounts; and provide mutual legal assistance and extradition in cases falling under the Convention.

The U.S. Department of Commerce lists the following as key goals of the U.S. anti-corruption policy:•  Full ratification, implementation, and enforcement of the OECD Bribery Convention by all signatories.
•  Full ratification, implementation, and enforcement of the Inter-American Convention against Corruption by all hemispheric partners.
•  Nurture stability in democratic institutions and strengthen the rule of law in transitional economies.
•  Promote global and regional anti-corruption norms and initiatives that deter and punish corruption.
•  Ensure transparency in government procurement procedures to enhance openness, disclosure, and predictability.
•  Develop ethical and administrative codes of conduct that promote the highest levels of professionalism and integrity in government.
•  Engage the business community to join the United States and other governments in promoting corporate governance, transparency, and integrity in business operations.
•  Foster an active civil society that is involved in participatory governance and upholds democratic principles.






The Emergence of Nongovernment Organizations 

The U.S. Department of State recently stated that many international organizations have been making strides in addressing international bribery in business transactions, official public corruption, and transparency issues.

These initiatives represent important steps in building coalitions to combat corruption. For more than a decade, the U.S. government has worked cooperatively with the private sector and international organizations on these and other anti-corruption initiatives.

U.S. and international legal, business, and accounting associations and nongovernmental organizations (NGOs)—such as the American Bar Association (ABA), the U.S. Chamber of Commerce, the International Chamber of Commerce (ICC), the Ethics Officer Association (EOA), the Committee of Sponsoring Organizations of the Treadway Commission (COSO), and Transparency International (TI)—have played key advisory roles in the development of various anti-corruption initiatives.

With respect to the emerging international anti-corruption environment, the unifying concept in all of the global and regional processes is that effective action to prevent, detect, and punish corruption must be taken by each individual government. The international community can advance this process by raising the visibility and political profile of these efforts.

The international business community and NGOs are working together to identify clear and objective actions of what should be expected of governments; what governments may expect of each other; and what their citizens, through democratic processes, ultimately should require of their governments.

In working with other nations, the United States continues to encourage a broad range of global and regional anti-corruption and transparency initiatives. Such measures strengthen the political will for cooperation on building capacities for action against corruption and for developing effective measures and practices to promote public integrity.




World Trade Organization 

Through binding commitments to ensure transparency and due process in a wide range of government activities relating to international trade, the World Trade Organization (WTO) makes an important contribution to international efforts to combat bribery and corruption. Most WTO members have endorsed efforts to conclude a multilateral agreement on transparency in government procurement, under which all 140 members would make binding international commitments to ensure transparency and predictability in their government procurement procedures. Similarly, an initiative on trade facilitation would help eliminate irregularities in WTO members’ customs regimes, another area of economic activity that is frequently susceptible to corrupt practices.




Global Forum on Fighting Corruption 

The First Global Forum on Fighting Corruption and Safeguarding Integrity, hosted by the United States in February 1999, added momentum to broader anti-corruption campaign. Participants from 90 governments agreed to a final conference declaration, calling on governments to adopt principles and effective practices to fight corruption, to promote transparency and good governance, and to create ways to assist each other through mutual evaluation.

The First Global Forum identified a set of 12 Guiding Principles that encompass the goals or purposes that a national anti-corruption effort must  address. These Guiding Principles include aspects relating to:•  Laws prohibiting the full range of corruption offenses, with sanctions and remedies sufficient to deter corrupt activities.
•  Investigative and enforcement institutions with the impartiality, powers, and resources to detect, investigate, and prosecute violations of those laws.
•  Codes of conduct, public management, and personnel measures and procedures that promote the integrity of public officials.
•  Freedom of the media and public to receive and impart information on corruption matters and to bring complaints of suspected corruption.
•  Enhanced research and public discussion of all aspects of upholding integrity and preventing corruption among public officials.
•  International cooperation in all aspects of this issue.



The most fundamental conclusion from the First Global Forum is that action against corruption must encompass all political, administrative, judicial, and civil society elements of a nation. National anti-corruption actions must comprehensively respond to all aspects of these Guiding Principles if they are to succeed. These principles have become the foundation for many international initiatives to combat corruption.




International Financial Institutions 

The World Bank, Inter-American Development Bank, and the International Monetary Fund (IMF) have determined that corruption is a serious deterrent to economic growth and financial stability and must be addressed in the context of economic and financial evaluations and assistance programs. The World Bank and the regional development banks, especially in Asia and Africa, have established explicit anti-corruption policies aimed at helping countries to confront and prevent corruption through appropriate economic and civil service reforms.

All of the official development banks, led by the World Bank, are working together to agree on standard procurement bidding documents and rules to ensure fairness to all competing suppliers and efficiency in the use of public sector funds. The continued involvement of the development banks in combating corruption will be critical to a successful effort.

The IMF has begun to integrate identification of corruption problems into its standard evaluations. In selected cases, the IMF and the World Bank have postponed, denied, or suspended assistance to countries where endemic corruption was adversely affecting financial stabilization or development programs and where governments were not prepared to acknowledge and deal with those problems.




International Chamber of Commerce 

The ICC, the world business organization, promotes an open international trade and investment system and the market economy. The ICC makes model rules to govern the conduct of business across borders. In 1977, the ICC issued “Rules of Conduct to Combat Extortion and Bribery.” The rules were revised in 1996, and the ICC reissued them unchanged in 1999. In the spring of 1999, the ICC also published a manual of best corporate practices to accompany the rules of conduct and to provide guidance for compliance with the OECD Bribery Convention. The ICC rules, which promote integrity in business transactions, are intended as a method of self-regulation by international business.




Transparency International 

TI is a nonprofit advocacy organization working to curb corruption in international business transactions and other areas. Through its national chapters in over 80 countries, TI encourages national and local governments to implement effective anti-corruption laws, policies, and programs. TI serves as secretariat for the biennial International Anti-Corruption Conference (IACC) that brings together practitioners and academics to exchange information and ideas about the fight against corruption. TI also works at the multilateral level with the World Bank, IMF, Organization of American States (OAS), OECD, Asia-Pacific Economic Cooperation (APEC), Global Coalition for Africa (GCA), and other public organizations. The annual TI Corruption Perceptions Index, which reflects perceived levels of corruption in foreign countries, continues to generate widespread attention. TI has also launched a Bribe Payers Index, which ranks leading exporting countries in terms of the degree to which their corporations are perceived to be paying bribes abroad. Take a look at the countries listed at the top of the bribe payer’s index and compare it to countries that are listed at the top of the emerging markets. You will see a lot of the same countries on both lists.




Global Corporate Governance Forum 

The World Bank and OECD launched the Global Corporate Governance Forum, which aims to promote and improve corporate governance on a worldwide basis. Among the lessons learned in recent and past international financial crises is that good corporate governance is an essential foundation for a well-functioning market economy, for enhancing individual countries’ long-term economic performance, and for strengthening the international financial system. The Global Corporate Governance Forum provides  a framework for international cooperation and for creating synergies for the design and implementation of joint or individual projects by participating countries and institutions.

Through complementary OECD-World Bank regional roundtables, the initiative brings together leaders from government, private sector, international financial institutions, international organizations, NGOs, and other stakeholders to foster cooperation on identifying key areas for technical assistance, developing effective corporate governance systems, and helping create the necessary legal and regulatory infrastructure to support them.




The Role of Civil Society 

According to the U.S. State Department, the hallmark of a free society is the ability of individuals to associate with other like-minded citizens, associations, and organizations; express their views; petition their governments; and accept the rule of law.

The role of civil society as a catalyst for fighting corruption and mobilizing pressure on governments and multilateral governmental organizations to adopt public sector reforms cannot be underestimated.

In many parts of the world, business is partnering with civil society to prevent corrupt practices, strengthen public institutions, and foster an anti-corruption culture in society.

The U.S. government continues to work toward and support the creation of a viable civil society where it does not exist and to strengthen the capacity and opportunity of public-private partnerships to fight corruption. The U.S. State Department usually refers to the term civil society as diverse citizen associations and NGOs that unite to promote causes or issues of mutual interest and to influence decision-making processes. These include, for example, professional associations, civic education groups, religious organizations, bar associations, business councils and labor federations, human rights and women’s rights groups, journalists and the media, and other monitoring groups and organizations.




The Emerging Markets 

The fight against corruption remains among the most significant international issues; however, a lot of work remains to be done. While some progress is being achieved globally in this battle, new challenges arise each day.

The BRIC countries (Brazil, Russia, India, China), though increasingly considered together as a global force for change, are in fact a diverse group. Both mainland China and India have populations of over 1 billion each.  Historically, they were the largest economies in the world before the industrialization of North America, western Europe, and Japan. These vastly different political and economic histories have helped shape current developments and attitudes. The impetus for growth stems mainly from manufacturing in mainland China, while India’s growth is boosted by software services and call centers. Mainland China can already claim to be a global economic superpower, and India looks set to follow suit in the next few decades.

Brazil and Russia have much smaller populations: 186 million in Brazil (rising strongly) and 142 million in Russia (declining steadily). In Brazil, exploitation of raw materials is the key driver of economic growth, but the industrial sector is developing strongly, led by machinery and transport equipment. In Russia, the exploitation of energy resources underpins the vibrant economic growth of recent years.

The next generation? While the four emerging market BRIC economies are having huge impacts on the global economy, there are other countries waiting in the wings to follow suit. Indonesia, Mexico, Pakistan, and Turkey appear to be contesting the fight to become the next major emerging economy.

There are many differences among Indonesia, Mexico, Pakistan, and Turkey, some of which have yet to take off, while others are well on the way to industrial modernization. Yet they are all large economies that can have a significant influence on the global market, provided that issues such as sociopolitical problems can be overcome. While these countries are not in the same league as mainland China and India, they certainly have the potential to rival Brazil and Russia in terms of economic clout in coming years.

Indonesia and Pakistan, with their large populations, have the potential to grow through labor-intensive exports and could capitalize on the process of low-cost production that mainland China has so successfully exploited. Mexico is benefiting from its close trading ties with the rest of North American through the North America Free Trade Agreement (NAFTA) and is well placed to play a more significant role in the Americas. Turkey is expanding robustly and is on the path to making the transition to a modern industrial economy; it is set to increase its influence in western Europe and the Middle East.

While the BRIC economies lead the emerging markets, opportunities are evident for others to seize the opportunity. Opportunity often opens the door to corruption if countries and organizations are not prepared to manage the risk.

In many regions, the public outcry against corruption has influenced the outcome of elections. Corruption has also been a factor in global financial crises and continues to be an impediment to trade liberalization and sustainable development. Perhaps the most pernicious effect of corruption  is when it undermines the fragile institutions that safeguard democracy and foster market economies.

The lessons learned from the international community’s collective governance experiences and hardships present a compelling case that corrupt practices and the erosion of integrity not only destabilize economies and democratic institutions, but also directly and adversely impact those who stand to benefit the most from good governance. As a recent World Bank study illustrates, good governance helps achieve a better quality of economic growth for countries around the world. This is particularly true in countries that have efficient markets and strong oversight institutions, where the rule of law is enforced and where civil society has a voice and actively participates in sustainable development.

Because corruption knows no national boundaries, the international community must engage in strategic planning and coordinate transnational approaches. A global consensus is emerging that governance and anti-corruption capacity building must incorporate a more holistic approach that focuses on comprehensively integrating checks and balances, preventive measures, internal controls, effective law enforcement, education awareness campaigns, and public-private partnerships. The rule of law must be reinforced by the dynamic and participatory democratic activities of business, civil society, and NGO groups. The media also must have an unfettered voice in this process.

Working together, the international community can develop a more stable and predictable investment climate by reducing the level of corruption. A strong anti-corruption regime and good governance practices allow decision makers in both the private and public sectors to limit their financial risks, develop effective warning systems, nurture long-term growth, and minimize future economic and political destabilization situations.
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