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Author's Note

The goal of this book is to make you a more informed consumer of legal services in the family law area. It is designed as an overview and guide to Canadian family law. I want you to be smarter, safer, saner and to save your money.

Each family law case is different and the law varies from province to province, so the book's applicability to individual cases is limited. I cannot guarantee that the laws described will apply in your particular case. If you have a family law problem, please consult an experienced family law lawyer to determine how your circumstances may be affected by the law of your province.

My goal is not to help you avoid lawyers, but rather to help you deal with them confidently. Having said that, I am personally alarmed at the number of Canadians who have been forced to represent themselves in our justice system. Perhaps they are representing themselves because they have lost confidence in their own lawyer, they can no longer afford to pay for legal services and do not qualify for legal aid, or they simply feel that they are in the best position to speak for themselves or their family. Regardless of their reason, self-represented people are presenting some major challenges to the family law system in Canada. Not understanding how the system works has added to the delays; mistakes are made and frustrations build. Judges, lawyers, court staff and those seeking justice in our family law system are all struggling.

More than ever, you may find this book of assistance if you have been forced into self-representation. As you will see from some of the new commentary in this fifth edition, the family law system in Canada is not only in serious trouble, but it has become increasingly hostile to self-represented individuals.

In this book I have used factual situations to illustrate some of the problems people encounter. While all of the circumstances described are real, names, places and some facts have been changed to protect people's privacy and the confidentiality clients enjoy with their lawyers.

I invite you to check out my website for regular updates on things of interest to people struggling with separation, divorce and other legal problems.

Michael G. Cochrane, B.A., LL.B.

Partner, Ricketts Harris LLP, Toronto, Ontario

www.michaelcochrane.ca

www.rickettsharris.com





Introduction to the 5th Edition: Reality Check: Become an Informed Consumer

The increasing number of marriage breakdowns, common-law relationships, and single-parent families; the recognition of domestic violence; the mobility of families; medical breakthroughs in conception, such as in vitro fertilization; and the rights of same sex couples have all contributed to a growing complexity in family relations. Newspapers, magazines, television and the Internet provide us with the most intimate details of family disputes—“Grandparent seeks custody of grandchild,” “Mother loses custody of children,” “Father refuses to pay support,” “Wealthy couple fights over family business”—and let's not forget the many cases of violence.

In this fifth edition I have included some important new information. First and foremost, in response to the virtual flood of Canadians forced to represent themselves in our Family Courts, I have included an entire chapter dedicated to self-representation. In that chapter I have advice about how to build a framework for your case based on facts, evidence, law and common sense. I have included fifty tips on how to handle yourself on your day in court.

I have also focused on a number of the hot spots that occur in family law cases. For example, in custody, there is often conflict around the need for a parent to move, vacation planning, remarriage, and even religion. In this edition, I have included a full-draft Parenting Plan to help parents develop detailed solutions for custody of their children.

Other hot spots include new developments around the calculation of child support for joint custodial parents, or parents who have split custody. I've included new information about Spousal Support Advisory Guidelines and provided new and up-to-date information for common-law couples who continue to face challenges when dividing their property at the time of separation.

In the area of property, I have gathered new information on such problem areas as family loans, the developing problem of identity theft resulting from the details that people have included in financial forms, challenges in valuing assets, and changes in pension law. I've also updated the chapter dealing with wills and estates, and some of the planning that's required as you move on to a new life after your divorce.

A great deal of information is now available to families and individuals undergoing family crises. The Internet in particular has made many resources available to Canadians, but the information is often inaccurate and unreliable. Our laws are different from province to province and U.S. laws are very different from Canadian laws, so we need to be cautious when looking at some resources. Self-help books are plentiful. Yet many people still get what little information they can second-hand from the experiences of friends and acquaintances who have “gone through the divorce mill.” Other people go directly to a lawyer and pay for a potentially expensive lesson in basic family law.

This means that people experiencing family crises, separation and divorce can be among the least informed of consumers. They head into the marketplace of legal services without the foggiest idea about the family law system. They are powerless and because of that they are taken advantage of by “the system.” (More on that in a minute.)

On the basis of my experiences as a lawyer in private practice, as a lecturer at universities and law schools, as a policy advisor to the Attorney General of Ontario and as someone who has talked directly to thousands of consumers about this issue, I believe that ordinary Canadians with family law questions want more than gossip and anecdotes, but often require less than a lawyer's advice before they start to make informed decisions about their personal lives and the lives of their children.

This book is designed as a handbook for anyone who wants to know more about Canadian family law. Who will benefit from reading it?


	people who are separated and already involved in legal proceedings

	people who are thinking about separating

	people who are living common law—or thinking about it

	people who are thinking about getting married

	people who want marriage contracts—or who are being asked to sign one

	people who are involved in violent relationships

	people who have already been through the legal mill, but are still wondering what happened

	students studying law (who will find that this book provides a healthy reality check)



A quick glance at the table of contents will give you an idea of some of the areas that I try to demystify for you; areas such as:


	the emotional stages of marriage breakdown

	hiring and firing lawyers

	the family law court system

	the division of family property

	custody and access

	support

	the rights of common-law spouses

	domestic violence

	marriage contracts



Twenty years ago, when I described this project to a family law lawyer friend of mine, he said, “You're giving away all the secrets.” He was right. This book tells you what experienced family law lawyers know about separation and divorce and the system.

Take a quick look at Appendix A for some examples of the paperwork that you may face in a family law dispute, and refer to the Glossary of legal terms to guide you through the legal mumbo-jumbo.

The information is provided in a way that makes it useful in all provinces (except Quebec) and the territories. While the specific names of documents, courts and procedures can vary from province to province, the broad principles and guidelines are very similar. I have tried to organize these guidelines by subject area and in a way that makes the most sense.

Smarter, Safer and Saner (and Savings, Too)

My goals in writing this book are fairly straightforward: I want you to become an informed consumer of family law legal services and to be able to protect yourself. If you do,


	you will save thousands of dollars in legal fees,

	you will have a great deal more control over your life,

	you will make better decisions for you and your family, and

	you will be smarter, safer and saner after the whole experience.



Will reading this book save you $1,000 in legal fees? If you read this book and apply some of the information before going to a lawyer about a family law matter, you will save at least $1,000. In some cases, you will save much more. The reason is simple: after reading this book, you will be a more informed consumer. You will know how to pick the right lawyer for your needs and how to tell the lawyer what you want for yourself and your children. You will have a good understanding of what our laws actually say about family problems and how “the system” works. You will even learn how to represent yourself if absolutely necessary. In addition, you will learn when not to see your lawyer, which can be a significant saving in itself.

I am especially concerned about people who are representing themselves in family law cases. Lawyers themselves often struggle to understand this crazy system of family law that has developed in Canada. I honestly do not know how self-represented people can cope with the pressures. I do understand that many self-represented people simply cannot afford to pay lawyers' fees. I urge these people in particular to take the time to develop a big-picture view of how the family law system works, or at least of how it is supposed to work. The system is in big trouble and it is not serving Canadians particularly well right now. No one is in the system by choice. When I have met individuals who are representing themselves, one comment that they have made about this book is that they had to read sections of it a couple of times in order to appreciate what was happening to them. You will certainly benefit from reading the book if you have a lawyer or intend to hire one, and you will benefit even more so if you are intending to go it alone. This fifth edition now includes an entire chapter on how to represent yourself.

The best way to illustrate the potential savings in being an informed consumer is through some examples. The following situations are all drawn from cases I knew about while in private practice or while participating in the reform of our family laws.

The Battered Client

An older woman arrived in a lawyer's office early one Monday morning still bearing the marks of a beating she had received more than a week earlier. She was accompanied by three lovely children who had at last persuaded her to leave their father, her abusive husband of 30 years. She had finally had enough and had left him the previous week. Where had she been for the past week? The first lawyer she had consulted was the real estate lawyer who had helped with the purchase of their home and occasional refinancing. He didn't “do” family law, but agreed to see her. After two interviews and the collection of some of her important documents; after telephone calls to the husband, who was holed up in the family home on an alcoholic binge; and after taking care of some other clients' important real estate deals, the lawyer gave his advice: he suggested she try to “work things out,” especially since legal proceedings would be slow and expensive. A court order, he said, couldn't be obtained for months. With this priceless advice she received a bill for $1,000.

She nearly took the advice until her eldest daughter encouraged her to get a second opinion from an experienced family law lawyer. Twenty-four hours after she arrived in that lawyer's office, she had an interim order for exclusive possession of the home, a restraining order against the husband, interim custody of the youngest child and a temporary support order. Getting the right lawyer from the start makes a big difference.

The Client in the Dark

A couple who had been married for 11 years separated and began an informal schedule of moving their son between their two new households. The husband had some difficulty at work and stopped paying some of the family's bills. This created tension and they began to argue over the schedule of time for their son. The wife consulted a lawyer who immediately issued an application in the court which demanded financial disclosure from the husband to learn about his actual financial circumstances. The husband, partially in denial, set the lawyer's letters and documents aside assuming that he and his wife would “work things out the way they always had.” More notices came, court dates were booked, and he refused to deal with the matter other than to assume that everything would be okay. The wife attended at court with her lawyer, the husband told her to tell the judge that they would work everything out. The judge was not impressed and made a court order that included $3,000 for legal fees incurred because the court appearance was a waste of time.

Knowing how the system works, and what the consequences of a court application are, before you go into the system makes a big difference—emotionally and financially. Knowing how the system works before you go into it makes a big difference.

Scorched Earth

Gary and Sherry Leskun were married in 1978. Sherry was about 10 years old than Gary and had two children from her previous marriage. They had their own child and blended everyone into a happy family life, that is until Gary worked hard to improve his credentials and ended up being transferred to a different company in a different city. Sherry injured her back, and got some further bad news that her position at a bank was being eliminated The expectation was that she would move to join Gary in Chicago. Instead she learned that Gary wanted a divorce, as he had been having an affair. You can imagine Sherry's reaction. Their case went all the way to the Supreme Court of Canada in what was described by one judge as “the scorched earth policy” of an embittered Sherry. She was so hurt by his misconduct and deceit in the marriage that she was unable to make a new life for herself. One judge described it as “her life became the litigation.” It was a legal and emotional nightmare for both of them, because it was not motivated by finding a way to move on to two new, separate lives. It was motivated by anger. Don't let anger be the only motivator in your divorce proceedings—it can cost you in the end, emotionally and financially.

The Blindsided Client

A young couple went to their respective lawyers to get a Separation Agreement. They were on relatively friendly terms and knew what they wanted, except for a couple of small concerns about their two children. Both suddenly found themselves being told not to discuss the matter with each other—to avoid “confusion” during the settlement discussions.

His lawyer suggested that legal proceedings be commenced, as a precaution, and held in the file. If negotiations didn't go well, they could serve the proceedings and gain “strategic advantage.” Discussions continued, but suddenly the proceedings were served on her at work in front of her friends. The papers said that her husband wanted custody, so she instructed her lawyer to file for custody, too. They were in court before they knew what hit them. The matter was adjourned to allow everybody to cool off. Cost? $3,500—each. What happened?

She heard from a friend that mediation (where an objective third person facilitates settlement discussions between the couple directly) should be tried. With a little help, they found a mediator, the original problem was solved and an agreement was reached for joint custody of the children.

The mediator's fees were $1,500. The clients wanted to know why the lawyers had not told them about mediation. His lawyer's answer? You didn't ask about it. Her lawyer's answer? She didn't believe in mediation.

The $7,000 in lawyer's fees was a waste, particularly in a year when finances were tight due to the separation and the new expense of maintaining two households. Knowing all of your options for solving problems can make a big difference.
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I could fill a book with similar examples of uninformed clients watching money slip away in the lawyer's office or in the legal system. This would be less likely to occur if people had a good idea of what awaited them and played a more active role in deciding what was going to happen to them, their children or their hard-earned property.

Clients in these cases could have saved a lot more than the $1,000 I mentioned earlier if they had gone to a family law specialist, if they had asked for written retainers and opinions before proceeding, if they had understood that the toughest lawyer may not be the best lawyer for them, and if they understood that there is more to the settlement of family law cases than fighting it out in the courtroom.

Read this book. Save $1,000—maybe more. But, more importantly, gain some control over what will be a difficult time for you emotionally and financially.

What's Wrong with the Family Law System?

In trying to explain what I think is wrong, I divide our system of family law into three general parts:


1. the users—the angry, hurt, “unwell” and uninformed people who come to the system with their problems

2. the process—the rules and methods of problem solving

3. the guides—the lawyers and other professionals who should act as advocates through the process



1. The Users—The Angry, Hurt, “Unwell” and Uninformed People

Let's consider for a moment the people who must use the family law process: people undergoing separation and divorce. This group is largely uninformed—or worse, misinformed—about what is about to happen and the decisions that will be expected of them. To make matters worse, at the time they are expected to make these decisions, they are angry, broken-hearted, depressed, in many cases mentally unwell, victims of violence or despairing and frequently unaware of their future needs. We are seeing more and more people in the family law system who have problems with alcohol, drugs, mental health and other disorders. Users of the system are very vulnerable.

2. The Process

We then take these poor, vulnerable souls and make them resolve their problems in a process that is adversarial, slow, often illogical, expensive, inflexible and filled with people who are often very cynical and may not have any interest in family law matters. I have seen an increasing attitude from people in the system amounting to, “if you're here, you get what you deserve.” At the same time, there is no emotional support in the system for the people who are looking for help.

You will notice a theme in this fifth edition and I will be repeating it from time to time: the Canadian family law system is in crisis. As I did my research for this edition, an experienced family law lawyer related to me an incident that he had seen in court where a terribly insensitive judge brought a self-represented individual to tears. The individual was simply pursuing his rights in the system and did not deserve the harsh treatment. Was the judge's attitude caused in part by his frustrations with the system? Perhaps.

You would be hard pressed to find someone in Canada who is familiar with our family law justice system and would be prepared to stand up and defend it as doing anything approaching an adequate job for Canadian families. It is not good for women, it is not good for men and it is certainly not good for children. Those who administer justice—whether they be judges, court staff or lawyers—are equally dissatisfied with the system. In my view, it is a billion-dollar drag on the Canadian economy and families' resources are devastated unnecessarily because of the way in which our family law system currently operates.

Here is the really bad news: no one is doing anything about it and it will in all likelihood get worse. What does this mean for you? It means that you have even more reason to understand what you are in for as you go forward with a separation and divorce. Read on.

3. The Guides—Lawyers and Other Professionals

Who is best placed to help people through this maze? Lawyers, of course. But even this important decision—the selection of a personal guide to take people through the system—is often left to chance. I am always shocked to find that some people have actually selected their lawyers simply by looking in the Yellow Pages. I think if you do anything as a result of reading this book, it should be to select a competent lawyer who is sensitive to your needs. That decision alone can be half the battle. My goal is to make you an informed consumer of legal services, someone who is able to exercise control over yourself as a user of the system, control over the lawyers and, finally, control over the process itself. Smarter, safer, saner, it starts with your lawyer.

It is not a goal of this book to convince you to go it alone, without a lawyer. (Although I know many of you have to go it alone and have no choice.) There is too much at stake to tinker with your own case. Support, property division and, most importantly, the best interests of your children are all at risk. You should realize that by informing yourself, you are doing your part, but there is still a part for your lawyer to play. By becoming an informed consumer, you are helping your lawyer do a better job for you. Remember, lawyers should not just listen to your opinion, they should respect it. Your knowledge and confidence will undoubtedly speed up the process, save time and expenses as well as narrow the issues in dispute and facilitate a solution.

Being your own lawyer?

You have no doubt often heard the expression “a person who represents himself has a fool for a client.” The fact of the matter is that tens of thousands of Canadians are forced to represent themselves in family disputes. They are acting as their own guides in a hostile system. They are not fools; they simply have no choice. As you will see from the new chapter in this fifth edition, “How to Represent Yourself,” it is making for some additional problems in the system. I will do my best to help you meet the challenges you will face in self-representation.
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If there are any lessons to be learned from this introduction, they are as follows:


	Don't be an accident waiting to happen—inform yourself about your rights.

	Accept and deal with the system as it is—inform yourself about your options.

	Get an experienced, affordable family law lawyer who respects and appreciates you as an informed consumer.

	If you must be your own guide, be prepared to work hard to deal with the system. This book will help. The only consolation may be that you are not alone.







Chapter 1

Taking a look at Ourselves: The Emotional Stages of Marriage Breakdown

Lawyers love to go to court. That's where all the real drama is played out—witnesses cross-examined, exhibits shown, legal arguments made and, almost anti-climactically, a judgment or some order is arrived at by the court. Plus—plain and simple—lawyers make more money going to court. But dramatic as that setting may be, lawyers also love to settle cases outside of court. They can often be found around courthouses leaning on walls, talking with pride about “the one they just settled,” as if they had just wall-mounted some trophy. Good lawyers take pride in a good settlement.

I had a chance to eavesdrop before a meeting one day as a couple of family law lawyers—one senior, one very junior—traded banter about their recent settlements. The junior lawyer was bemoaning the fact that his client had just accepted a settlement that was, in his opinion, satisfactory. That's right—satisfactory—and the lawyer was surprised.

“I can't figure it,” he said. “I could have gotten her that settlement six months ago. Suddenly one morning my client waltzes into my office, instructs me to accept the offer of settlement that had been made months earlier. I couldn't believe my ears. After six months of vicious motions and really testy discoveries, six months of bloodletting, she wants to settle. She was like a different person . . . the same settlement was available six months ago . . .” The lawyer's voice trailed off in disbelief. He was totally baffled by the about-face of his client.

The senior lawyer nodded knowingly but added an observation. “Maybe she was a different person.”

“No, it was her all right,” the junior lawyer added with a laugh.

“I'm serious, maybe she was a different person; maybe she had changed.” The senior lawyer bore down a little on the junior lawyer. “Maybe she had moved into that stage of acceptance where she felt comfortable restructuring her life.”

“Stage? What stage?” The junior lawyer looked uncomfortable.

I thought to myself, Uh oh—this lawyer is trying to help people involved in family problems and does not understand the emotional stages that most people move through during marriage breakdown.

Not only must lawyers themselves understand these stages, but they also have an obligation to explain them to their clients at the very outset. Lawyers have an obligation to provide their clients with some perspective on where the clients are, emotionally, and where they may be headed emotionally, not just legally.

This poor young lawyer was destined to serve a never-ending string of family law clients who would constantly surprise him with seemingly unpredictable mood changes and apparently conflicting opinions and instructions. The lawyer's only explanation? “Wow, clients in family disputes sure are crazy!” His clients probably went away feeling that he was right about them, not knowing how or why their feelings could change so dramatically over a relatively short period of time.

Well, they are not crazy at all. They are simply being asked to make some of the most important decisions of their lives under the most painful and stressful of circumstances. It is difficult to be reasonable and sensible under such pressure. However, with a little help and perspective on the emotional changes, these difficult times can run considerably smoother.

Empathy for people undergoing family breakdown is possible if one understands the general stages through which they may pass. I say that they may pass through them because there are no guarantees that they will do so. I have vivid memories of clients who never quite got on with their lives. Some stayed stalled for five, even ten, years after the separation, not really wanting or needing to reconcile with their spouse, sometimes seething with a vague anger, but at the same time not knowing what to do next.

Others, of course, move quickly and smoothly through all the emotional stages and emerge after just a few months, ready for career changes, new loves and new families. I can't help but wonder whether having an “emotional perspective” on the family breakdown contributed in some way to them having a better sense of direction and control.

If you don't have a lawyer to explain these emotional stages to you, then you must inform yourself. Be objective. Look at these stages and then be honest with yourself—where are you emotionally?

Some Observations on Marriage

I could easily devote an entire book to the subject of marriage in Canada. Most Canadians heading into marriage spend more time thinking about where they will hold the ceremony, who will take the pictures, what kind of flowers will be at the wedding and what will be served for dinner than they do thinking about the actual marriage itself. In other words, they spend more time thinking about the wedding than they do about the realities of marriage. In my view, we should not give people marriage licences unless they have taken some kind of course to prepare them for marriage. These courses would teach them about the meaning of having a mature love and about the realities of the challenges facing every marriage, and it would equip them with dispute-resolution skills so that when reality leaps up and bites them, they would have the skills to tackle the problem and develop a solution. Many Canadian marriages break an axle the first time they hit a pothole because they are not equipped to deal with a crisis.

Since lawyers see marriages at the point of separation and divorce, we hear the courts saying things such as “marriage is an economic partnership.” It is treated as if a business is splitting up. Yet we see couples spend very little time doing due diligence on their future “business partner” in advance of the marriage. Marriages would be much more successful if couples performed more due diligence. As clinical as this may sound, it's reality. What is your future partner's track record with money? If he or she has gone bankrupt two or three times, brace yourself. If he or she has criminal convictions for domestic violence, fraud or other serious crimes, brace yourself. If your future partner has a history of health problems, mental or physical, then you had better brace yourself. All of these realities should be known in advance.

If you still choose to marry someone who has a terrible financial record, a history of criminal convictions and a propensity to mental health issues, then you are at least going in with your eyes wide open. (All of these comments apply equally to common-law relationships. For more information about strengthening marriages at the outset, see my books Do We Need a Marriage Contract: Understanding How a Legal Agreement Can Strengthen Your Life Together and Do We Need a Cohabitation Agreement: Understanding How a Legal Contract Can Strengthen Your Life Together, both published by John Wiley & Sons.)

In 1969, Elisabeth Kübler-Ross, then medical director of the Family Service and Mental Health Center of South Cook County in Illinois, published a book entitled On Death and Dying. Life magazine described it as a “profound lesson for the living.” Her observations on death and dying were formed on the basis of her experiences with terminally ill patients. She identified a number of distinct phases through which the terminally ill will pass.

Emotional Stages

Many experienced family law practitioners and mental health professionals have been struck by the parallels between the experiences of those who are dying and those undergoing a marriage or family breakdown. While these stages will not apply to every case, they provide a useful framework to understand where a person may be emotionally. This understanding is invaluable because it may provide clues to a person's motivation when instructing his or her lawyer.

Kübler-Ross identified the following stages:


1. Denial and Isolation

2. Anger

3. Bargaining

4. Depression

5. Acceptance



What follows is an attempt to adapt her analysis of terminally ill patients to those undergoing the “death” of a relationship or family. Based on my 30 + years of doing this work, I think it is a very reliable way of looking at our emotional selves.

Stage 1: Denial and Isolation (“It's not happening to me . . . something else is wrong.”)

Kübler-Ross identified a tendency to deny the fact of the illness when learning that one is terminally ill. This, she speculated, was meant to “act as a buffer after the unexpected shocking news,” allowing the patient to collect himself or herself and to mobilize defences.

Our expectations of our marriages are not unlike our expectations about life—we expect to be immortal in both. These expectations are somewhat understandable given the rather spectacular pledges made at weddings. This is not to suggest that we should be more cynical about wedding vows, but rather that we should recognize the extremely high expectations with which we begin our marriages and live-in relationships. It is these huge expectations that come crashing down at separation. This appears to be true regardless of the number of marriages we enter into. I have encountered people who have married three and four times, each time with renewed confidence that this one is “the right one.”

It is not surprising, therefore, that the first reaction to marital strain, marriage breakdown or many other problems in a family is denial. Something (his job's too much lately) or someone else (her family) must be to blame. A typical response is, “If I ignore this problem, it will blow over.” More likely than not, this denial occurs or begins to occur well in advance of the actual separation. Some spouses report knowing something was wrong months or even years in advance of separation. They admit denying there was a problem—“Please let it be something else,” “He'll change,” “She promised it would never happen again,” “She's just depressed.” Sometimes it works and the problem appears to blow over. Of course, sometimes it is “something else.” Relationships can and must go over many bumps. But many times it is just plain old denial of a fundamental challenge to the relationship or family.

If the marriage has indeed ended for one partner but not the other (as is usually the case, since one person is almost always way ahead of the other in separating), denial can be a powerful obstacle to a lawyer attempting to assist in the orderly severing of the knot. “Denying” clients may move from lawyer to lawyer in search of someone who will share their view, someone who will keep them in the marriage, someone who will keep the family together. It is not unlike the terminally ill patient who seeks a second, a third, even a fourth medical opinion. They search for someone who will keep their original expectation of immortality alive. I myself have met clients who have listened patiently as we worked through their issues, thanked me, paid their bill . . . and gone right back to the troubled marriage or relationship and were only able to separate many years later.

So we should understand that for those experiencing marital difficulties or other family problems, a likely first response is to deny, deny, deny. This can be both tragic and painful for the people involved as well as family and friends who surround them. Imagine the difficulty in resolving any issue between spouses in such a predicament. One person is not ready to discuss “a settlement” because they don't even agree that there is a major problem. I remember one client who asked me to try to delay the divorce so that his wife would have time to “snap out of it.” She was remarried by the time he clued in. Denial can be a huge obstacle to moving forward. Are you in denial? Is your spouse in denial?

Stage 2: Anger (“It is happening to me . . . and I hate it.”)

The denial stage is often followed by a partial acceptance of what has occurred. The issue or problem facing the couple can no longer be avoided, perhaps because one partner has taken unmistakable steps to confront the issue, like moving out and consulting a lawyer or actually starting divorce proceedings. The “patient” finally accepts the diagnosis, perhaps after multiple consultations with other “doctors.” However, while the diagnosis is finally being accepted, denial may be replaced with anger because the client doesn't like what he or she hears and feels. The anger may be directed against the other spouse, family members, oneself (the harshest, perhaps) or the lawyers who may now be involved. Sometimes, these angry clients talk of being made to look “foolish,” of being “blind” or “stupid.” Suddenly the other spouse has been taking advantage of him or her, apparently laughing all the while. The anger becomes white-hot.

Once the awful truth is accepted, a spouse may be left with little else but that anger at a frustrating, possibly humiliating, predicament (with a lot of “I told you so's” not really helping the situation). It is at this stage that people search for their lawyers. The other spouse may have forced the issue into the open by consulting a lawyer and having “the letter” sent (see Chapter 4: Getting a Divorce), and the truth is finally accepted by the denying spouse.

It is also at this stage that lawyers frequently receive their instructions to start legal proceedings, to go to court, to be tough and, in short, to vent the angry client's venom. The lawyer and client can ill afford these proceedings because they are not designed to advance the client's interests, nor will they make the client happy. If anything, such proceedings may produce only regrets and lawyers' bills. The client who offers instructions to a lawyer while in such a state of mind will never be happy and will later blame his or her lawyer for wasting time and money. With the client in this angry stage, we may be left with a person who no longer denies there is a problem but now confronts the issue with what is never a scarce resource—unproductive anger.

Beware—this stage has been known to last a long time. In my experience, this stage can also make people sick. Family law lawyers see clients with all manner of physical complaints caused by the stress of their anger. Are you reacting in anger? What is motivating you? What is motivating your spouse?

Stage 3: Bargaining (“If I do this, maybe you will do that.”)

Kübler-Ross describes this next phase as an attempt to postpone the inevitable. The anger has not produced anything and subsides partially. But now promises, often unrealistic ones, are made in the hope of buying more time. The patient has accepted what is happening but now negotiates to postpone it. The same can be true of people in family breakdown.

The bargaining may manifest itself in overly generous settlement proposals—“She can have everything,” or “I'm the one who left; he can keep the house.” Sometimes the offer is no more than a weak attempt to ease guilt or to prove to the other spouse that “I'm not so bad after all.” For some reason, men do this more often than women. Unfortunately, but not surprisingly, such promises are rarely wise or kept. The client's interests have not been advanced; in fact, they may have been harmed by this bargaining.

At this stage, we have a client whose anger may be subsiding but whose instructions are nonetheless tainted by unreal feelings. Lawyers and clients alike must be alert to these motivations and recognize that instructions during this phase of false bargaining are unlikely to produce lasting settlements. They will, however, produce a legal bill . . . and you will wonder later what you are paying for. A “settlement” achieved during this phase can be a waste of money. I have met many clients who were filled with resentment for having entered into an unwise settlement for all the wrong reasons. Likewise, the person who has been told “you can keep the house” will be extremely disappointed when the false bargaining has to be abandoned as unrealistic. Are you motivated by feelings of guilt? Are you trying to improve your image in the eyes of your ex? Are you trying to move on too quickly to a new relationship? All elements of false bargaining.

Stage 4: Depression (“I'm losing my past and I have no future.”)

This next phase is identified by Kübler-Ross as one in which the terminally ill patient's sense of anger subsides, the false bargaining has ended unsuccessfully (as it had to) and a sense of great loss sets in. She identifies this depression as being two-edged—a reactive depression and a preparatory depression. Reactive depression is a reaction to the past loss. What the patient once had is now gone or is slipping away. Preparatory depression anticipates impending losses.

For the couple undergoing marriage breakdown, this “double depression” is understandable. Their reactive depression may be in response to the loss of things such as “their best friend,” “their life partner,” a sense of family, time with their children, the family home, the cottage, valued possessions and so on. At the same time, they must face the losses yet to come—the companionship of the spouse, the old network of friends and the plans that were made but will never materialize. Discovering that there will be no more anniversaries can hurt. In many cases both spouses must lower their expectations financially. A standard of living once taken for granted is gone.

Few clients in this state of mind are equipped to provide balanced instructions to their lawyer. Not only does the past generate feelings of sadness, but prospects for the future seem bleak as well. Sadness and loss of hope suddenly overwhelm everything. Negotiating on behalf of these clients is pointless for a lawyer. These clients do not care what happens. Where are you? In a dark place, not caring anymore? Can you reach out, can you wait to make these important decisions? Is there someone there to help?

Stage 5: Acceptance (“I've got things I want to do.”)

From the foregoing, it may appear that people are virtually never able to provide instructions to their lawyers. If they are not denying the problems, or angry or depressed, they are engaged in false bargaining. However, there is a time when clients are best equipped to make decisions, although lawyers may not always have the luxury of awaiting that moment. This stage is described by Kübler-Ross as a time when the patient is “neither depressed nor angry about his fate.” It is a time of contemplation and almost void of feelings. The dying patient at this time has found some peace and acceptance.

In the case of marriage breakdown, the spouse at this stage will have accepted the end of the relationship and marriage and will not see the dispute or court process as offering a meaningful or desirable link with the other spouse. It is as if everything has become clearer. Settlement proposals suddenly seem worthy of consideration. If the marriage is truly over, then the final loose ends should be tied up. The chapter of life that was the marriage must be closed. Planning seems worthwhile, new events have meaning and the past is just that—past. What is also important at this stage is the client's willingness to reconstruct or start again. What is ahead is what is important. As corny as it sounds—what is past truly is prologue. When will you be ready to move on, to accept the future?

When I meet with clients, I often tell them that moving through a separation and divorce is not unlike walking across hot coals. The best way to get across is to simply set your mind to it and, with purpose, walk across the hot coals. You get to the other side and remarkably your feet are warm, but they are not burned. It is the clients who walk out onto the coals and hesitate or turn back who ultimately end up with charred feet. When you are ready to separate and divorce, develop an appropriate plan, set your mind to that purpose and then walk across the hot coals.

It is at this stage of acceptance that clients are best equipped emotionally to settle. (Please understand that by “settle” I do not mean “give up.”) For the first time, perhaps in months or years, emotions are not obstructing their powers of reason. They are able to describe what is best for their children, what they need and what they want.

This is the stage to which, in my anecdote, the junior lawyer's client “suddenly” arrived. She had denied, she had been angry, she had been depressed. She had even tried a little false bargaining, too. But she ultimately accepted what had occurred and was ready to move on.

No one should be embarrassed about this experience because it is a natural evolution of feelings. I would be worried if it didn't occur. Of course, you should be angry and depressed—you are going through something that is awful. The best you can do sometimes is to just understand it, roll with it and recognize that it will all pass and you will move on.

Marriage Counselling: Getting Help to Cope

It can be tough going through all of these emotional stages. Many of the male clients that I have met over the years deal with the breakdown of their relationship in stereotypical isolation. Their colleagues at work are often stunned when the separation is announced. Meanwhile, women have shared their problems with friends, family, co-workers, the book club . . . Two extremes: he tells no one; she tells everyone.

Men have said to me, “My God, I can't believe it. The whole neighbourhood knows!” And their wives shake their heads, “He refuses to talk to anyone. Even his family doesn't know!”

I suggest a little understanding of these ways of coping. Women typically have a wider circle of friends than men. Men don't share much with the few friends they have. For male readers: find someone to share your situation with. I don't mean somebody who will just say, “Yeah, I know what you mean, let's have another beer.” Find someone who can offer some support and honest, objective suggestions. For the women: be sensitive to the limits that need to be respected when sharing details of the relationship. Reach out, but do it with discretion.

Why not get some professional help? Have you tried marriage counselling? If one more person tells me that they want to try marriage counselling but their spouse won't go . . . Let me speak to the reluctant spouse directly: what exactly do you think will happen if you go? No one has died from marriage counselling. No one is stigmatized or shunned. It is confidential. Marriage counselling is always a help unless, of course, you can't speak the truth or hear the truth.

If you are afraid of the unknown, let me try to help. Imagine having a wise friend that both you and your partner like and trust. Neither of you is any closer to this friend than the other. You join your friend in a comfortable room and discuss the situation that you face or that you think you face. You take turns explaining it. The friend asks questions. Probes. Makes you think. Challenges you. Makes you think some more. Helps you identify some mistakes. Some strengths. Helps you say you're sorry. The friend keeps all of this in confidence and sends you off to work on some things. You can check in as often as you need.

I have never heard of a marriage counsellor making a couple stay together. Marriage counselling can become separation counselling and make matters easier for the couple. I have heard of marriage counsellors saving marriages that were headed for a split. I have also heard of counsellors who have helped a couple come to a realization that it is over, but then helped them to deal with that reality.

Go to marriage counselling. Go now. Keep going. Don't let a relationship die because you wouldn't work at it. Go down swinging. You won't regret it—no matter how it turns out. If you are worried about the expense, don't be. It is much less expensive than a lawyer. Rates range from $50 to $300 per hour. A great investment no matter how it turns out. (See, for example, www.theravive.com for family therapists in Canada.)

Why did this Happen? The Causes of Divorce

This is a question that is often posed during first interviews with clients. Why did this happen to me—I don't understand why we are separating. Certainly, in the marriage counselling that I have just recommended, you will have an opportunity as a couple to explore what happened in the marriage. I have noticed from my 30-plus years of seeing marriages and relationships unravel that there is no one definitive cause such as adultery, financial problems, falling out of love and so on. All kinds of things happen to all kinds of relationships. What I have noticed, however, is that Canadians are unprepared for some of the challenges that are thrown at their marriages.

As I mentioned earlier, we make some rather spectacular promises when we marry, and ignore the very strong likelihood that at some point in time the marriage is going to face a challenge. What we don't provide to Canadian families are skills to deal with those challenges. When I say skills, I mean dispute-resolution skills, including the ability 1) to identify what the real problem is; 2) to consider options for dealing with that problem; 3) to objectively evaluate the relative advantages and disadvantages of different ways of solving the problem; and 4) to then work together to deal with the problem in a way that does not simply cover it up, but prevents it from coming forward again. By way of example: I have seen marriages faced with financial problems—a wife overspends on credit cards, a husband doesn't pay his taxes, someone makes poor investments. To address the problem, I've seen couples rush to the financial institution and simply increase their line of credit or their mortgage to pay the debt, without any regard for understanding how they got into the predicament to begin with or how they can make sure that it doesn't happen again.

Marriages fail because Canadian couples don't work at solving problems very well. Canadian marriages also don't take the long view. Because the marriage is ill-equipped to deal with challenges, the marriage often “breaks an axle” the first time it hits a pothole. As a country we need to spend some time thinking about how we can increase those dispute-resolution skills for couples.

Transition People: Cause or Casualty

What is a transition person? Sometimes when a marriage is in trouble or over, you will meet someone. This person may be a great listener, fun and attractive. They are able to make you forget about all the problems in the marriage or the separation. Maybe they have already been through it themselves and can really empathize. The new relationship may have become one where the people in it are more than “just friends.”

Do these people cause the marriage to break down? Not really, though they can make a marriage breakdown happen faster. The marriage may already be in trouble, but the transition person helps you to make the move out of the marriage—at least emotionally or psychologically.

But suddenly you are out of the relationship and this supportive person may start to look different. They have served their purpose. However, the transition person may have expectations about where the both of you will go now together, in a new relationship, but you may have a different plan that doesn't necessarily include them.

I mention this for three reasons:


1. If you have a transition person in your life, be careful about feeling obligated to him or her. He or she may have been a great friend during a tough time, but that doesn't mean you have to be together for the rest of your lives.

2. If your spouse has “used a transition relationship” to exit the marriage, be aware of the role it played for him or her. In other words, don't blame the transition person for something that may have been happening anyway. Your issue is with your spouse.

3. If you are a transition person, go into these situations with your eyes open. It can be tough for you, too, if things don't evolve the way you expected.



To Sum Up

Your emotions will be very powerful as you move through separation and divorce, but they can't be allowed to rule your decision-making. Get a read on where you are with the emotional rollercoaster of feelings. Denial can be dangerous and delay action; anger and depression can sap you of the strength that you will need to deal with this intense period; false bargaining can be a dangerous, easy way out that you will regret later. Make sure you're ready to accept solutions because they're good for you, your children and your future.


My Advice


1. Become an informed consumer of legal services.

2. Put your anger aside and focus on practical results.

3. Understand that your choice of lawyer is critical.

4. Get an accurate read on where you are and where your spouse is emotionally.

5. Do not fall into the traps of denial, anger, depression and false bargaining.

6. Go to a marriage counsellor: if the effort doesn't save the marriage, it will certainly ease the separation.









Chapter 2

Taking a Look at Lawyers: Take Charge of the Relationship

On the subject of lawyers, it is difficult to know where to begin. No trade or profession has been so vilified in recent times as this group. Lawyers have been called everything in the book and then some. Do we deserve it? A little bit. But it does not change the fact that at some point in time you are going to need one of us. This chapter provides a few insights into the legal profession, with a view to helping you make intelligent decisions about which lawyer to use and how to deal with him or her.

The harsh criticism of lawyers ignores two important things. First and foremost, there are many excellent family law lawyers. I know dozens of lawyers who genuinely care about their clients, their clients' families and their futures. Second, you must understand that clients can be responsible for much of their own misfortune in dealing with lawyers. I am not blaming these clients. They are hurt and angry and want to do something about it. They can lash out at everyone including their lawyer. However, if people are very poorly informed and very undemanding consumers of legal services, they set themselves up for problems. So, rather than debate whether all lawyers are sharks or not, let's focus on how to find a good family law lawyer and what to demand as an informed consumer once in his or her office. (If a lawyer is out of the question or you find that you need to represent yourself, see Chapter 17: Self-Representation.)

Family Law Lawyers: A Special Breed

The lawyer you ultimately choose to represent you could be the single most important decision you make about your own case, so take some time to make it properly. It is not uncommon to hear non–family law lawyers remarking to family law lawyers, “How can you do that stuff?” or “If I wanted to be a social worker or psychiatrist, I wouldn't have gone to law school” or “Family law? It's not challenging enough—every case is decided on the facts, not the law,” and so on. While lawyers recognize that a family law case is a legal matter and can be quite lucrative, they do not flock to this area of practice. Lawyer burnout is common because family law is emotionally charged. Files are injected with added intensity, stress, emotion and, too frequently, violence. Finding an experienced, humane and reasonably priced lawyer can be very difficult, so take your time.

Finding a Lawyer

A number of provinces have established a method of accrediting lawyers as specialists in fields such as family law, criminal law and so on. This represents a quantum leap for consumers who before had to rely on word-of-mouth, the Yellow Pages and hit-and-miss. The same lawyer who handled granddad's will, Aunt Mary's car accident and Mom and Dad's real estate deal often inherits the family's first divorce. When the economy is in bad shape, or work is slow, lawyers who practise other areas of law such as real estate law or commercial work, and who have little or no experience in family law, often take on family law cases. This is more often than not a big mistake for them—and for you. Contact your provincial law society and ask if they have an accreditation system for family law lawyers and a list of those in your community. Get someone who knows family law.

In addition, some provincial law societies have established Lawyer Referral Services. These free services list lawyers in the province by city and preferred area of practice. It lets you pinpoint family law lawyers in your community. These referral services can also give you information about the availability of legal aid, which we will discuss in more detail shortly. A lawyer who receives a client through this service will give the first half hour for free—not a bad deal if you are shopping around.

With systems such as accreditation and lawyer referral services, clients have a fighting chance to at the very least find an experienced family law lawyer. Assuming that you have found your way to a lawyer, let's consider in more detail what makes a lawyer “good.”

The Ideal Family Law Lawyer

In my opinion, the ideal family law lawyer is experienced, honest, a good listener, humane, has a sense of humour and is respected by his or her peers. This person does not lose sight of people, especially children, in the heat of practice. He or she is punctual, considerate and professional.

The ideal lawyer lets you participate in a discussion about your situation and is not afraid to tell you, at the outset, things you may not want to hear. Usually, after spending 30 minutes with this lawyer, you should be able to answer three questions:


1. Do I feel comfortable with this person?

2. Do I respect his or her opinion?

3. Does he or she respect mine?



Do not be influenced by designations such as Q.C. (Queen's Counsel). Ignore lawyers who bluster about past “wins” or “big cases” and have a hired-gun attitude. If somebody comes across as a stuffed shirt, they probably are.

You do not need the most expensive lawyer in town. I can assure you that he or she is not necessarily the best. You do not need the biggest law firm in the city, either. Do not pass over lawyers who may appear too young. They may have special skills. It is experience, not age, that counts.

Some clients have preferences for a lawyer of a particular sex. More women than men seem to practice as family law lawyers, but all that matters is that men or women can serve you equally well. I have met male clients who think a female lawyer is preferable because


	they can “control” her;

	they want their ex-spouse to see how “enlightened” they really are; or

	the judge will like them more if they have a woman lawyer. (Oh, brother! Now we know why the marriage had trouble.)



On the other side of the coin, we have the female client who thinks that she must have the toughest male lawyer to intimidate her husband and earn his respect. So the male lawyer becomes her personal gladiator.

These kinds of clients end up having fascinating conversations like, “My lawyer says your lawyer is . . .” or “My lawyer has never heard of your lawyer and . . .” They are ignoring the fact that they should be picking their own lawyer, not letting their spouse pick for them.

The “Rights” Movements

Family law has also become a bit of a battleground for the “rights” movements—fathers' rights, mothers' rights, grandparents' rights, women's rights and men's rights. There are lawyers out there who are fighting causes while they practise law, lawyers who describe themselves as a “fathers' rights lawyer” or lawyers who practise with a “feminist perspective.” This is not to say that these lawyers do not fulfill a role or make some important contributions to the law through, for example, test cases. If you want to be a test case and are prepared to pay for it, then that is your choice. I personally believe that these lawyers have an admitted bias and should be avoided. Their cause may become your cause—at your expense. You have enough to worry about without getting tangled up in someone else's agenda. Keep your eye on the ball: your needs, your children's needs, your money and your future.

In a similar vein, you do not want a lawyer who says things like:


	“I never send anybody to mediation . . .”

	“I don't approve of joint custody . . .”

	“I never agree to . . .”



Their straitjacket probably doesn't fit you. You want more choice, not less.

You do want a lawyer who is going to actually be the lawyer. You do not want someone who meets you at the initial interview, sniffs the file and then passes it to a junior lawyer without consulting you, and the junior lawyer then proceeds to do all the work, including meeting with you, going to court and negotiating the issues. Know who you are actually hiring. It is one thing to have lawyers work as a team. It is another thing to have the work done by lawyers that you did not actually hire.

Get the names of several experienced family law lawyers and take the time to meet at least three of them. For the first interview, make a list of questions about the important issues. (See my first-interview outline later in this chapter.) In preparation for the interview, you may want to write out your own history of the relationship. Collect as many important documents as you can (marriage certificate, financial records, mortgage papers, previous orders or agreements, and so on). See the Family Law Client History Form in Appendix A.

During the interview, be as complete and as frank as possible. The lawyer needs to know everything to be able to provide an objective analysis. Resist the temptation to colour the facts in your favour. I often ask a client, “if your spouse was sitting here listening, what would they say about your description of the marriage? What are they telling their lawyer?”

Conflicts of Interest

You should also be aware of any potential conflict of interest when hiring a lawyer. Do not use a lawyer who has previously done work for your spouse or your spouse's family. The lawyer may have information from these sources that will put him or her in a difficult position at a later date.

Another question that comes up frequently is, “Can we use the same lawyer?” This often appears to be a good idea, especially if the couple thinks separation and divorce is straightforward and that all issues are agreed upon. But one lawyer who is representing both sides cannot fairly represent each party's interest. If the lawyer discovers an issue that needs to be resolved in favour of one spouse or the other, he or she is immediately in a conflict of interest. In raising the issue, the lawyer may undermine the agreement that the couple thinks they have achieved. In the field of law, it is generally considered to be negligent for one lawyer to try to represent two parties to a separation.

In some cases, one client will go to see a lawyer and that lawyer will prepare all of the legal documents. The other client will never meet with the lawyer, but instead will receive a package of documents that he or she can then take to a lawyer for independent legal advice. There is no law in Canada that requires a person to obtain independent legal advice prior to signing, for example, a separation agreement or a marriage contract. Certainly it is recommended that both parties obtain independent legal advice, but not everyone can afford it and, as I say, people cannot be forced to go see a lawyer. In such circumstances, it is not uncommon to see a clause put in the agreement expressly acknowledging that the individual had an opportunity to go see a lawyer, but expressly declined that opportunity and is signing the agreement voluntarily.

Family Law and Legal Aid

Every province has a form of legal aid for people who cannot afford legal services. This usually involves applying, passing a “means test” (they judge your neediness) and receiving a Certificate of Legal Aid. The lawyer to whom you present this certificate then renders his or her accounts to the provincial legal aid plan. The amount that can be charged for particular steps is defined by a fee structure called a tariff. Lawyers receive less money for legal aid work on an hourly basis than if they were hired “off the street.” If you own property, in many cases legal aid will take a lien on your home. You then either pay legal aid when that home is sold or you have a repayment scheme. These plans are not funded well and it is a small number of people who qualify for legal aid. On the other hand, payment of the account is guaranteed.

The Retainer (or What Everyone Else Calls a Contract)

The word “retainer” can mean a number of different things. It can mean the amount of money you give a lawyer up front. He or she may request the money to cover disbursements that will be incurred, such as couriers, court filing charges or similar, relatively small expenses. The amount of such a retainer can range from a few hundred dollars up to $10,000 or more. “Retainer” can also mean the actual contract the client signs to hire the lawyer to do the work. It is this type of retainer we will examine.

It never ceases to amaze me that a person will go into a lawyer's office, discuss the most intimate details of his or her life (details they have often never shared with anyone else) and then turn their whole life over to this virtual stranger without so much as discussing how much the lawyer charges per hour, the estimated time for completion of the work, the expected disbursements, billing policy or quality of work.

This same individual will leave the lawyer's office, go home and decide to get the house painted by a couple of university students. What do they do? First they ask all their neighbours about painters they have used and whether they would recommend them. Once they have found their painters, they spend an hour walking around the house, telling them exactly what they want and how they want it done. They demand written contracts, guarantees, a fixed date for completion and references. They want to control the kind of paint that is used and whether these budding painters have liability insurance. Once they have the estimate in hand and the students have jumped through every conceivable hoop, the client wants to “think it over.”

The hapless students may make a couple hundred dollars if they get the job, while the lawyer on the other side of town is casually opening a file with what amounts to a blank cheque, having given few, if any, commitments.

How can this contradiction be remedied?

The answer is not to stop asking the painters for a written contract! Start asking your lawyer for one. The lawyer is not going to throw up his or her arms, stamp around the office or sulk as if you have offended them. Lawyers know what retainers are; we use them all the time. Do you think that business people who hire lawyers don't pin them down on the cost? Of course they do, and they insist on answers to a lot of questions. Why should decisions about your life be any different or any less important?

This need not be a painful experience—you are simply asking someone, supposedly a highly skilled professional, to give you a copy of his or her retainer form. Remember, it does not matter what lawyers call it, it is still a contract. It will describe the parties to the contract (you and the lawyer), the work that is to be done, the fee that will be charged for the work (hourly rate) and other important terms. A basic retainer, which I developed from my time in private practice, is included in Appendix A. You have my permission to photocopy the form (but, please, not other parts of the book) and present it to the lawyer (if they do not have their own retainer form).

If they hesitate at the use of a retainer, you don't want them to handle your case. There is absolutely nothing in the retainer provided that is unusual or offensive to an experienced lawyer. Do not hire a lawyer without a written retainer.

Consider asking that a term be incorporated into the retainer that places a ceiling on the fee that can be charged without further consultation and a further written retainer. Matrimonial proceedings that begin quickly (perhaps in anger) have a way of consuming bundles of money in a very short time. A clause that states simply, “Fees not to exceed $2,000 without prior further written authorization” can be a valuable inhibition for those lawyers tempted to litigate first and negotiate later. Ask to look at a sample retainer.

When describing the legal service to be provided, a simple “obtain divorce” is the equivalent of a blank cheque. (Would you ask the painter to simply “paint house”?) Insist on a specific description of the work and sign a retainer authorizing perhaps only the first few steps (see Chapter 4: Getting a Divorce). This again inhibits premature litigation and gives you control of the progress of work. If you are not satisfied with the work that has been done, don't authorize any more until you are.

As I mentioned earlier, lawyers must spend money from time to time. It costs almost $200 in court fees to start a divorce. It can cost as much as $300 to have a copy officially delivered to the other spouse (called “service”). There are dozens of small out-of-pocket items. When lawyers disburse or spend money on these items, they would prefer to use the client's money. Consequently, most lawyers ask for an amount up front as a deposit (sometimes also called a retainer). The amount varies depending on the type of case and the degree of complexity, but out-of-pocket expenses rarely exceed $500. In other words, be prepared to provide the lawyer with some money to be applied toward disbursements.

You will note that a paragraph in the retainer refers to client inquiries about fees and disbursements. At no time and under no circumstances should you ever feel inhibited about inquiring about the state of your account, the lawyer's disbursements or fee policy, or any other matter related to your file. Being in doubt or unclear in any way is an invitation for disagreement at a later date. If you are not sure, ask! If it's still not clear, ask again! Don't pay for something you do not understand.

I offer you one final caution concerning your relationship with the lawyer during the course of his or her work for you. Lawyers employ junior lawyers, articling students, support staff and secretaries to assist with the work. Without their assistance, little could be done. Do not think that your lawyer is shirking his or her responsibilities by delegating to support staff. On the other hand, you have hired a particular lawyer and you are entitled to meet with that lawyer on a regular basis to discuss your case.

I suggest that you discuss this matter during the initial interview. If you want personal attention, then tell the lawyer at the first interview, not on the eve of the trial or while trying to negotiate a final settlement.

Confidentiality

One of the most important features of the lawyer's relationship with the client is the promise of confidentiality. It is the basis of the client's trust and confidence in a lawyer.

To solve a client's problem, the lawyer must know everything about the client. In order to feel comfortable telling everything, the client must trust the lawyer to keep every word in confidence. Not only is indiscreet chatter about the personal details of clients' problems totally unprofessional and a breach of their trust, it is dangerous. It risks the law firm and lawyer's reputations and may be considered professional misconduct. The Canadian Bar Association's Code of Professional Conduct provides as follows:

The lawyer has a duty to hold in strict confidence all information acquired in the course of the professional relationship concerning the business and affairs of his/her client, and he/she should not divulge any such information unless he/she is expressly or implicitly authorized by his/her client or required by law to do so.

This rule extends to the entire law firm and staff. Every lawyer is bound by this rule of confidentiality. The confidentiality is known as “solicitor-client privilege.” The lawyer cannot be forced to disclose confidential information even if the court orders it. The lawyer can only reveal the information if it is necessary to advance your case or if you expressly authorize it. In limited situations, such as to prevent a crime or to report child abuse, lawyers are able to breach this privilege.

The First Interview with your Lawyer

Before you meet with your lawyer for the all-important first interview, I would recommend that you examine the Family Law Client History Form in Appendix A. If you show up at the lawyer's office with this form completed, you will easily save yourself hundreds, if not thousands, of dollars in legal fees. All of the information that forms the basis for the lawyer's understanding of your situation will be there. Simply knowing the length of the marriage, the number of children or the basic asset picture for your family can accelerate his or her consideration of your situation. So step one is go to the form and fill it in.

Step two is sit back and imagine a meeting with me in the boardroom of my law firm in front of a large whiteboard upon which I have written the following seven headings:


1. Divorce

2. Custody

3. Access

4. Child support

5. Property

6. Spousal support

7. The other thing



During this first interview, my approach is to work through each topic, discussing some of the options that are available. So, for example, under divorce, we will look at the various grounds for divorce, such as adultery, cruelty or one-year separation. Under the heading of custody, we will look at some of the alternative approaches, such as sole custody, joint custody and shared parenting. In the areas of access we consider various schedules and with child support, we will consider the respective best interests of the child (or children), the gross annual incomes of the parents and the Child Support Guidelines, which accurately predict the monthly amount of child support. Under property, we will review what is included in family assets and liabilities. Under the heading of spousal support, we will look at each spouse's needs, their respective abilities to pay and, in some cases, the impact of the marriage on career opportunities of a spouse.

But before we begin a consideration of any of those substantive issues, I want to talk about the other thing. I usually can't even begin to discuss the substantive issues before a client asks me “What do you mean by ‘the other thing?’”

Each marriage has something that makes it unique. There is always something that affects the way in which the substantive issues are negotiated. Other things include mental health problems suffered by a spouse; the presence of violence or other abuse; alcoholism; drug addiction; gambling problems; extramarital affairs; criminal activities; financial catastrophes, such as bankruptcy; or the signing of a marriage contract that affects the division of property and spousal support. It can even include something as common as the parents of the separating couple being heavily involved in the care of their children, in their finances or even in the ownership of their home. This list is not intended to be an exhaustive list, but it illustrates the kinds of things that are going on in Canadian marriages that will affect the way in which the separation and divorce progress.

So, for example, if one spouse has had an extramarital affair and the way in which it was discovered was particularly humiliating or embarrassing for the other spouse, the emotions caused by that extramarital affair will affect the way in which the parties negotiate the separation and divorce. If the spouse has a mental health issue, or abuses alcohol and drugs, that too will affect the way in which the negotiations proceed. Some of these things may affect the substantive outcome of the divorce, but all of them will affect the way in which the issues are negotiated. In my experience, every separation and divorce has another “thing.”

As you review the upcoming chapters, keep track of these seven categories and it will help you develop a reliable game plan for proceeding with your own separation and divorce.

If you are Dissatisfied with your Lawyer

Let's examine this in two parts—first, what is likely to make you unhappy, and second, what to do about your dissatisfaction.

Poor Communication

One of the chief complaints law societies receive from clients about lawyers is that they don't return telephone calls or e-mails promptly or, in some cases, at all. Why don't lawyers return telephone calls? The telephone is often the only means by which they can stay in contact with their clients, so why wouldn't the lawyers use it?

There are, I think, a variety of reasons. First, most lawyers are too busy to return every telephone call they receive in a working day. Second, in some cases it is just physically impossible. Lawyers are often out of the office, in court, on discoveries, travelling and so on. Third, many lawyers are procrastinators. If they have no good news, only bad news or no news at all, then they are less likely to pick up the telephone.

Experienced family law lawyers will use personalized answering services or e-mail, or will have their secretaries return calls, if they are busy. I have heard of lawyers who do not return telephone messages for weeks. This is inexcusable. I recommend a polite but firm warning after the first time it is a problem—“Return my calls promptly or I'll get someone who will.”

Another complaint from clients is the lawyer's failure to keep them abreast of developments. An experienced family law lawyer will meet with the client regularly and provide, through periodic letters, reports on the status of the matter (called reporting letters). A good lawyer will not only report on the status of the matter but also summarize what happened, what options were open, which course was recommended, what the client's instructions were and any other considerations.

I place a great deal of emphasis on regular written reporting letters, and for good reason. The goal of this book is to make you an informed consumer of legal services before you enter a lawyer's office. It will have taken some effort on your part to have achieved that status. It will only be maintained if your lawyer takes over the job of informing you about your own case. Reporting letters are no more than a form of continuing education about your own case, your options and how the legal system is working on your case. They provide a record of past decisions and enable you to make intelligent choices about the future. Insist on regular reporting letters.

Lawyers' Accounts

Another frequent area of disagreement is the bills that are rendered by the lawyer during or at the end of a matter. I have already set out the essential items that need to be discussed at the time the retainer is signed. Another thing that you may wish to discuss is the method of billing. If an accurate estimate can be given, some clients prefer to be billed in regular monthly instalments rather than letting a huge bill accumulate. Others cannot afford to pay until the case is finished and successful. In either case, make a point of discussing with the lawyer the method by which you would like to be billed.

Generally, lawyers will insist on billing the disbursements to you as they are incurred. For example, if a $200 bill is incurred to serve the documents on your spouse, then often that amount will be invoiced to you immediately. If you have an amount on deposit with the lawyer for the purpose of paying such disbursements, known as a “Disbursements Only” account, you should receive a statement from the lawyer stating that the disbursement was incurred and was paid out of the amount held on deposit. Any account, whether for disbursements only or for legal services rendered, should also include a specific description of what was done to justify the fee.

Lawyers charge hourly rates, but for obvious reasons lawyers cannot work in blocks of one hour at a time on each file. Sometimes it is a six-minute telephone call with the opposing lawyer, a 45-minute period of preparation for court or 18 minutes of research on a particular issue. To accommodate work of less than an hour, the lawyer divides his work hours into tenths, or units of six minutes. Ten units of six minutes make up each hour. The lawyer will, regardless of how much time was actually spent, never record less than 0.1 of an hour being spent on a matter, because that is the smallest unit of their time. Some lawyers use a system by which they never record less than 0.2 regardless of how much time was spent on the task. Ask the lawyer how he or she records time.

As the lawyer works through the day, he or she will keep track, either by written docket or computer, of each tenth of each hour. For example, the telephone rings and it's the client making an appointment and the call lasts three minutes. The lawyer will fill out a time docket for 0.1 or six minutes. (Yes, you get billed for phone calls. Time is money.) If the call lasted 12 minutes, the lawyer would fill out a docket for 0.2, two units of six minutes. As each docket is filled out, the lawyer writes down what service was rendered. A typical time docket could look as follows:



Mike C.—Jan. 5, 2011

10:00–10:06

Client—Brown #161

Telephone call re: husband's breach of restraining order 0.1



The lawyer accumulates these dockets, usually in the office computer system. When it is time to render an account, a touch of a button yields a full chronological list of all services rendered and a breakdown of time. The account will also total the time and multiply it by the lawyer's hourly rate. Once any disbursements and HST or other taxes are added, you have a full account.

Insist on full, itemized statements of account, whether it be an interim or final account. Under no circumstances should you accept the old chestnut—one sheet of paper with “To Services Rendered—$15,000.” You deserve a full statement of services.

Let's take a look now at what to do if you think it is better to part company with the lawyer.

Firing your Lawyer

A client may end the retainer or contract with the lawyer at any time. It may surprise you to learn that the lawyer cannot do likewise. The circumstances under which a lawyer can refuse to continue to act for a client are very, very limited. If a client asks a lawyer to mislead the court or do some other unethical act, the lawyer can refuse to continue representing the client. Similarly, if the client does not pay the lawyer, he or she can refuse to take any further steps. However, if the client provides instructions and pays the lawyer's account, the lawyer cannot refuse to act.

I think most clients are intimidated by the prospect of telling a professional that they are unhappy with the services rendered and intend to seek help from someone else. You will recall my analogy to the hiring of the college students to paint a house. Few people would have trouble putting an end to that work if they thought it was unsatisfactory.

If you hired a contractor to renovate your kitchen at a cost of $15,000 and the work was shoddy, the contractor uncommunicative and your instructions not followed, you would not hesitate to air your grievances. Why do we hesitate to do the same with a lawyer? The answer lies in part with our expectations and the vulnerability we feel at this point in our lives. In some cases clients don't want to waste the investment they have already made in this particular lawyer.

When we hire the kitchen renovator, we probably have a good idea of what we want, when we want it, what it should look like (designs, photographs from magazines and so on), when it will be finished and how much it will cost. This is not the case when we hire a lawyer. Instead, we have a very vague idea about what we want or need, no idea how quickly work can begin, no idea what it should look like when it's underway (never mind when it's finished) and no idea when it will be completed. We only fear how much the case will ultimately cost (perhaps more than the kitchen).

Unlike the kitchen, we have no way of knowing whether the legal work is being done, let alone done well. That makes it very difficult for us to complain.

If you followed the suggestions in the first half of this chapter, you will be in a much better position to evaluate your lawyer's performance. If you have a specific retainer, you will know whether or not your instructions are being carried out within the cost limits established.

Before dismissing your lawyer, take a few minutes to ask yourself what the real reasons are for your unhappiness. It might even be prudent to re-examine where you are emotionally. Reread the advice at the end of Chapter 1: Taking a Look at Ourselves, and reconsider the questions concerning motivation. You should also take a few minutes to consider the investment you have already made in this lawyer's handling of the problem. Be aware that when a new lawyer takes over the matter, many of the hours of preparation in familiarizing himself or herself with your case will be a duplication of time and expense. It is expensive to change lawyers, so make sure it is for the right reason.

All lawyers who practise family law are wary of the client who dismisses lawyer after lawyer and is always unhappy with the service. Experienced lawyers can see these clients for what they frequently are—spouses stuck in one of the stages described earlier. Like a terminal patient who denies the illness and shops for a second, third or fourth opinion, clients have been known to fire lawyers until they find one who will simply do as they are told. The client may be happy with that lawyer until they move on to the later emotional stages and suddenly look back on a lot of wasteful, angry litigation. The lawyer, perhaps out of inexperience or other motivation, will have always done as the client asked, but the client may not have been well served.

Assuming you are comfortable with your decision to fire your lawyer, what do you do next? Do not expect to pull this off without speaking to the lawyer face to face.

Most, if not all, law firms will only end a retainer after a personal interview has taken place to discuss why the problem arose. If you are intent on ending the retainer, schedule an interview with the lawyer, tell him or her what you wish to discuss and attend to the matter with the same resolve you would use to scold the painter or fire the kitchen contractor.

I have never argued with the client on such occasions. If they were unhappy, then I considered it their right to have a lawyer with whom they felt comfortable. Tell the lawyer what is on your mind and ask them to turn over the file with a written summary of its status (if you have not received one recently).

You should understand that you will likely receive an account for work done but not yet billed to you at the time the retainer comes to an end. If there are monies being held in trust by the lawyer, they will be applied toward the account and the balance (if any) returned to you.

Once paid, the lawyer has two obligations: first, to return your file to you promptly and, second, to render whatever assistance he or she can to your new lawyer. If a new lawyer has been found in advance of ending the retainer, your lawyer may be prepared to simply courier the entire file to the new lawyer.

The file that arrives at your new lawyer's office (or is turned over to you directly) may not be identical to the file you saw sitting in front of your former lawyer at the time the retainer ended. The lawyer does not simply slide the entire file into an envelope (or box in some cases). He or she is entitled to remove certain materials. However, the following items should be in the file:


	original legal documents (pleadings);

	letters written by you to the lawyer (originals);

	letters to the lawyer from the opposing lawyer or others (originals);

	copies of all other letters;

	originals of all evidence;

	legal research and memos of law (after all, you have paid for this research); and

	any other material needed to advance the case and not available elsewhere.



The lawyer may remove from the file such items as notes and memos to file, and a copy of legal research done to formulate his or her opinions.

Often a lawyer will turn over everything in the file but keep copies for his or her own records. The lawyer may do this if there is any concern that arguments may arise at a later date about the quality of work done.

Solicitor's Lien on the File

If the lawyer is owed money for work done, he or she is entitled to be paid before releasing the file. Until paid in full, the lawyer has what is called a “solicitor's lien” on the file and its contents. Many people are familiar with a construction lien or mechanic's lien, whereby a worker or contractor can register notice on title to a piece of property that he is owed money for work done. The property cannot be mortgaged, sold or dealt with until the lien is paid. The same is true of a client's file with a lawyer.

What to do When you are Unhappy about your Lawyer's Bill

This can be a painful experience. You receive the lawyer's bill for the work done on your behalf. You may even be happy with the outcome, but the cost! It seems like a lot more than you originally estimated or were told it would cost. Can the subject be dealt with in any way other than simply paying and stewing or refusing to pay? Yes.

An important beginning would be to discuss the matter with the lawyer directly. Make an appointment to discuss the bill and be prepared to go through it line by line. You should have received an itemized statement of account. Remember, mistakes can be made, misunderstandings occur and they can readily be remedied. Lawyers often reduce bills to get them paid. They will write off a small amount to settle the matter.

Assessing the Account

However, if you are still dissatisfied, it is possible to arrange an appointment with a court official for you and the lawyer to have an independent third person assess or “tax” the lawyer's account. To arrange such an appointment, contact the local courthouse and speak to the Taxing Officer. You will be given an appointment and a notice that must be delivered to the lawyer.

Once at the meeting, you should be prepared with notes, your account and your retainer to discuss the agreement you thought you had with the lawyer. The court official will look at the retainer, the number of hours worked, the amount charged, the normal standard for such work, out-of-pocket expenses and so on. He or she has the power to reduce the account—and often does. It is never increased.

It is not an embarrassing hearing for either person. Lawyers' accounts are taxed or assessed all the time. It could save you several hundred dollars, maybe even more. There are some notable cases where lawyers' accounts were reduced to zero—that's right, zero. The officer thought the work was worthless and a court subsequently agreed when the decision was appealed by the lawyer.


[image: img]



To Sum Up

Hiring a lawyer is a critical point in your handling of your own marriage or common-law relationship breakdown. It should be done from a position of power, which means from a position of being an informed consumer. The checklist set out at the end of this chapter can be consulted during the initial interview to ensure that the lawyer has a clear understanding of your needs as a client. If you have read the entire book and understand your own position emotionally and your legal needs in a reasonably specific way, your lawyer will know from the outset that the necessary standard of work and communication will be a high one.

In addition, if the lawyer is an experienced family law lawyer, he or she should welcome clients who are in touch with their own emotional and legal needs. You will be recognized and respected as a client who provides instructions from a position of informed self-interest and nothing less.

Should you determine that it is necessary to terminate your relationship with your lawyer, you can at least do so with confidence by following the guidelines above. Every client cannot be happy with every lawyer. The individual needs and idiosyncrasies of both are too diverse and personal to have perfect harmony. If you have followed the guidelines, you will have significantly reduced the likelihood of a mismatch. However, if your choice proved unfortunate or circumstances changed (e.g., a new lawyer in the firm took over the file), do not settle for less than you need and deserve. Examine your reasons for wishing to terminate the retainer. If you are confident in your decision, arrange the interview and find someone who can move your case to a conclusion quickly, inexpensively and, with luck, happily.


My Advice


1. The lawyer works for you, not the other way around.

2. Hire only an experienced family law lawyer.

3. Check with your provincial territorial law society and lawyer referral services.

4. Meet with a few lawyers for the sake of comparison of styles until you are comfortable.

5. Focus on you, your children, your money and your future.

6. Get a written retainer (see Appendix A).

7. Go to the first interview with the Family History Form prepared (see Appendix A).

8. Monitor the work being done by your lawyer.

9. Get regular reporting letters.

10. If you're unhappy with your lawyer's work, speak up.
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