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				Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

				—The First Amendment to the United States Constitution

				That don’t fly here, man.

				—Public school student on the First Amendment in his school
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				EDITOR’S NOTE

				The American people take free speech for granted. Almost everyone knows that the First Amendment to the Constitution protects freedom of speech and freedom of the press. It is only natural to assume that Americans have always enjoyed the freedom to say what we want, when and where we want. It follows that we really don’t have to worry about free speech. It is something built into our system of government.

				But there has always been censorship in the United States. In the beginning, there was so little understanding of the meaning of free speech that just a few years after the adoption of the First Amendment some of the Founding Fathers passed the Alien and Sedition Acts and jailed people who criticized the government. Throughout the nineteenth century, Americans turned a blind eye to the suppression of groups advocating what were then outrageous ideas: abolitionists who called for an end to slavery were attacked by mobs and denied the right to present their petitions to Congress; and “sex radicals” who demanded equal rights for women were prosecuted for obscenity under the Comstock Act, the first federal censorship law. Workers trying to organize unions were the largest group to suffer. They were routinely denied meeting places, and when they tried to strike they confronted sweeping injunctions that banned picketing, orders that were often violently enforced by police and hired thugs.

				It was only in the twentieth century that the First Amendment really began to mean something. The prosecution of more than two thousand Americans for speaking against United States participation in World War I convinced a small group of men and women that free speech must be protected. “When men have realized that time has upset many fighting faiths, they may come to believe . . . that the ultimate good desired is better reached by free trade in ideas,” Supreme Court justice Oliver Wendell Holmes wrote in a 1919 legal opinion criticizing the conviction of several war protesters. The American Civil Liberties Union was founded in 1920 to lead the fight for free speech. Finally, in 1931, the Supreme Court issued its first decisions protecting free speech. Despite some setbacks, mostly during wartime, protections for free speech have grown strongly over the last eighty years.

				This does not mean that the fight for free speech is over. There are more battles over free speech today than ever. Government has a natural tendency toward secrecy and suppression. In addition, the very freedom with which we now express ourselves has caused some to complain that we have gone too far in protecting speech and led them to support repressive legislation. But the ACLU is no longer alone. Today there are dozens of groups defending First Amendment rights. 

				Let the People Speak: Books about the Historical Battle for Our Most Important Freedom is a series about the origins and growth of free speech in the United States. We hope that it will provide a background for understanding current controversies and help build support for those who are fighting for free speech. The inaugural volume, David Hudson’s book about free speech in public schools, shows that despite the growth of their First Amendment rights, students still face significant restrictions on their ability to speak freely. It explains why the fight for free speech must continue.

				Christopher Finan

				Series Editor

				Let the People Speak

			

		

	
		
			
				INTRODUCTION

				The First Amendment—the first forty-five words of the Bill of Rights in the United States Constitution—reads in stark terms: “Congress shall make no law . . . abridging the freedom of speech.” United States Supreme Court decisions eventually established that the “first freedom” applied to more than Congress. This meant and still means that the First Amendment limits the power of any government official—federal, state, or local—to punish individuals for their expression. It covers not only members of Congress but also the president of the United States, state officials, mayors, police officers, and public school administrators. At least that is the ideal.

				Many public school students know better. They experience firsthand an environment that does not promote their free expression. They sense that the ideal doesn’t match the reality. The First Amendment is not a high priority at their schools.

				In part this is understandable. School officials face the daunting task of providing a safe place for students to learn. They are responsible for the well-being of the young people that come through their doors. They face the danger of mass school shootings, such as the infamous attack at Columbine that seared the nation’s collective conscience. They confront new dimensions of expression in the Internet and cyberbullying—a form of online harassment that has attracted the attention of federal and state lawmakers. Officials in some school districts face the insidious spread of gang influence and violence.

				Furthermore, context affects the First Amendment. An adult citizen has broad license to criticize the police, but a police officer has less freedom to criticize his sergeant. A minor has greater free speech rights when strolling down a public street than when walking down the school hallway. The Supreme Court has explained that student rights must be evaluated according to the “special characteristics of the school environment.”

				This book examines that special environment, focusing on the conflict between school authority and student speech rights. It’s a rich history filled with stories of individual students who clashed with school officials, sometimes winning and sometimes losing.

				Consider briefly the case of Jeffrey and Jonathan Pyle, two high school students from Massachusetts whose free speech controversy inspired them both to become lawyers. The brothers’ lesson about the fragility of First Amendment freedoms in school occurred in 1993, after they wore T-shirts to school that irked officials at South Hadley Public High School. Jeffrey, a senior and a member of the school band and the drama club, wore a shirt to gym class that read: CO-ED NAKED BAND: DO IT TO THE RHYTHM. His younger brother Jonathan, a sophomore, wore a shirt with the message: SEE DICK DRINK. SEE DICK DRIVE. SEE DICK DIE. DON’T BE A DICK!

				The principal called them into his office and eventually accused them of insubordination when they refused to remove the shirts. Jeffrey and Jonathan—with help from their father, Christopher, who taught constitutional law at Mount Holyoke College—sued in federal court challenging their school’s dress code. They contended that the parts of the code banning vulgar language violated the First Amendment and a Massachusetts state law that provided even more free speech protection. In the wake of a restrictive 1988 Supreme Court decision (Hazelwood School District v. Kuhlmeier) limiting student rights, the Massachusetts legislature had responded by amending a 1974 state law regarding student expression. That 1974 law had given school districts the option of providing public school students with strong free speech protections. In July 1988—six months after the Supreme Court’s decision—the Massachusetts legislature amended its law and made it mandatory for school districts. The law stipulates that public school officials cannot punish students for their expression unless the student speech is disruptive.

				The Pyles’ case came before U.S. district judge Michael Ponser, who held a four-day hearing on the T-shirts. “The First Amendment does not permit official repression or homogenization of ideas, even odious ideas, and even when the expression of these ideas may result in hurt feelings or a sense of being harassed,” Ponser wrote in Pyle v. South Hadley School Committee (1993). This meant that the harassment provision of the South Hadley dress code was history.

				However, Judge Ponser upheld the part of the dress code that allowed school officials to limit vulgar student speech. The Pyle brothers appealed that portion of the ruling to a higher court—the U.S. Court of Appeals for the First Circuit, which meets in Boston. The First Circuit then sent a question of law—called a certified question—to the state supreme court, asking:

				Do high school students in public schools have the freedom under . . . [state law] . . . to engage in non-school-sponsored expression that may reasonably be considered vulgar, but causes no disruption or disorder?

				The Supreme Judicial Court of Massachusetts answered yes and ruled in favor of the Pyle brothers in July 1996. “Our Legislature is free to grant greater rights to the citizens of this Commonwealth than would otherwise be protected under the United States Constitution,” the court proclaimed. Massachusetts law established that students had the right to freedom of expression unless the speech caused “disruption or disorder within the school.” The Pyles’ shirts—even if school officials viewed them as obnoxious and irreverent—caused no significant disruption at South Hadley.

				The net result was that Jeffrey and Jonathan Pyle won their case. Their experience as student litigants inspired them to become lawyers, as both graduated from prestigious law schools and are practicing attorneys. “I like to say that my life path was charted by my choice of T-shirt on my way to gym class,” says Jeffrey, who practices First Amendment law in Massachusetts.

				When the Massachusetts high court decision came out, Jeffrey was close to graduating from Trinity College. “I thought to myself, ‘Hell, I’ll just apply to law school.’ ” He graduated from Boston College Law School and then accepted a judicial clerkship from none other than Judge Michael Ponser—the judge who had ruled in his T-shirt case years earlier. “We had a somewhat different view of the First Amendment but he was a great judge and I learned much from the experience.” Now, Pyle practices law in the area, sometimes serving as a volunteer attorney for the Massachusetts American Civil Liberties Union (ACLU) and speaking to young students about the First Amendment.

				Jeffrey Pyle is not alone in finding out that censorship is alive and well in public schools in the United States. Students often face discipline for violating dress codes, posting inappropriate material on the Internet, writing controversial stories in school newspapers, and penning violent-themed material for class assignments. In an age of zero tolerance, school officials often have little respect for student expression that pushes boundaries or tests limits.

				The story of the Pyle brothers is just one of many. The history of student expression is a turbulent one marked by highs and lows. Early student speech cases show that school officials had complete command over students, akin to a master–slave relationship. But times change and laws evolve. 

				The history of student expression also is a rich one, involving religious minorities, civil rights activists, war protesters, and others who simply wanted to be different with their choice of hair style, T-shirt message, or tattoo. It involves flag salutes, freedom buttons, black armbands, and school newspaper articles. Most importantly, the history of student expression involves young people, who are the future of our constitutional democracy. Many of them study in school environments that discourage individuality and demand conformity. Students learn the grand words of the First Amendment—“Congress shall make no law . . . abridging the freedom of speech”—but live in a world where their speech is controlled and sometimes their voices are silenced.

				Many advocates fear that students will not appreciate the value of the First Amendment if they don’t experience its benefits while in school. U.S. Supreme Court justice Robert Jackson warned of this more than sixty-five years ago: “That they are educating the young for citizenship is reason for scrupulous protection of Constitutional freedoms of the individual, if we are not to strangle the free mind at its source and teach youth to discount important principles of our government as mere platitudes.”

				Let the story of student expression begin.

			

		

	
		
			
				CHAPTER 1: NO RIGHTS FOR STUDENTS

				In 2007, Clarence Thomas broke ranks with his colleagues on the U.S. Supreme Court when deciding an unusual case officially named Morse v. Frederick. The case began after a high school principal in Alaska suspended a student for unfurling a provocative banner near school with the strange message BONG HITS 4 JESUS. (Much more on this fascinating case later.)

				Eight members of the Court debated whether the student had a First Amendment right to display his cryptic message. They disagreed over the meaning of “Bong Hits 4 Jesus” and the outcome of the case, but they all paid homage to past Supreme Court cases clearly establishing that students have free speech rights in school. The justices did this for good reason, because nearly forty years ago the Court had stated in Tinker v. Des Moines Independent Community School District (1969), “It can hardly be argued that . . . students . . . shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” To eight members of the Court in 2007, Tinker was the seminal student speech case. It was the law.

				Thomas disagreed, finding that students should have no free speech rights. He did so because of his belief in a constitutional doctrine called originalism. Originalists interpret the Constitution and the Bill of Rights by focusing on the meaning they believe those words had for the Founding Fathers—the individuals who created the Constitution and the Bill of Rights in 1787 and 1791 respectively. In legal terms, Thomas focused on the “original intent” of the Founding Fathers. Drawing on that theory, Thomas boldly proclaimed in his separate opinion: “As originally understood, the Constitution does not afford students a right to free speech in public schools.” Thomas said that the Court should overrule Tinker, consigning it to the dustbin of history.

				To support his position, Thomas engaged in a historical analysis of public schools during the course of the nineteenth century. He surveyed the relatively few published decisions from cases in which students had contested punishments meted out to them by school officials. As Thomas correctly noted, the courts ruled against these students the vast majority of the time. To these courts, the First Amendment was an afterthought and the concept of student rights was foreign.

				“Early public schools gave total control to teachers, who expected obedience and respect from students,” Thomas wrote. “And courts routinely deferred to schools’ authority to make rules and to discipline students for violating those rules.” While his colleagues focused on Tinker and subsequent decisions by the Court, Thomas argued that the Supreme Court had usurped the authority of school officials. Thomas focused on earlier student speech cases that showed courts deferring to the authority of school officials. Among the many cases he cited was a mid-nineteenth-century opinion by the Vermont Supreme Court called Lander v. Seaver (1859).

				Making Fun of the Teacher

				In 1858, eleven-year-old Peter Lander Jr. received a rawhide whipping from his teacher, A. B. Seaver, after the Burlington, Vermont, youth used “saucy and disrespectful” language to the teacher after school. Lander was driving his father’s cows a couple of hours after school when he passed schoolmaster Seaver’s house. The impetuous Lander had the temerity to shout at his teacher “Old Jack Seaver!” in the presence of other students.

				The next day Seaver exacted his revenge by beating Lander with a small rawhide. Lander and his father alleged that Seaver violated the law by exacting excessive corporal punishment. The Landers contended that the teacher had no authority to punish Peter for conduct that occurred off school grounds. They reasoned that it was a matter of parental, not school, discipline. The Vermont Supreme Court disagreed, finding that Seaver’s conduct was not clearly excessive and fell within the broad range of authority given schoolmasters to dole out punishments that would have the effect of keeping order in school. Given that the concept of student speech rights did not exist, the outcome of Lander’s case hinged on whether his punishment was excessive. For courts in 1859, a beating with rawhide for insulting an authority figure seemed reasonable. Happily, courts today wouldn’t agree.

				The more interesting part of the analysis concerned the question of whether Seaver had the authority to punish Lander for conduct or misconduct committed outside of school. The Vermont Supreme Court determined that student misconduct “must not have merely a remote and indirect tendency to injure the school.” Otherwise, the matter is for the parents, “and they alone have the power of punishment.”

				The court then identified a point that modern-day school officials, school boards, and judges still grapple with every day—how to determine when off-campus student expression or expressive conduct has a direct enough connection to school activities to merit discipline. “It will often be difficult to distinguish between the acts which have such an immediate and those which have such a remote tendency,” the Vermont high court said. “Hence each case must be determined by its peculiar circumstances.”

				Unfortunately for Peter Lander, the Vermont court determined that his “Old Jack Seaver” comment had a direct, rather than remote, connection. The court explained that schoolmasters must have the power to discipline students for “language used to other scholars to stir up disorder and insubordination or to heap odium and disgrace upon the master.” Schoolmasters “by common consent . . . and universal custom” have the power to prohibit such language, because “such power is essential to the preservation of order, decency, decorum and good government in schools.”

				Whistleblower

				In explaining that students had no rights, Justice Clarence Thomas specifically cited not only the “Old Jack Seaver” case, but also a case involving a student who raised a school safety issue in Wooster v. Sunderland (1915). In 1913, in the spring of his senior year, Earl Wooster, a public high school student in Fresno, California, learned the hard way that students possessed few rights. While a student at Fresno High School, Wooster had learned the ropes of the newspaper industry from the legendary editor of the Fresno Morning Republican, Chester Harvey Rowell. Wooster first worked as a delivery boy and then as a mailroom clerk. Perhaps his experience at a publication devoted to free expression inspired Wooster to believe in his own right to speak out against perceived abuses. Perhaps working under the tutelage of Rowell, a leader of the so-called “Republican progressives,” also moved Wooster to appreciate the value of speech as an engine of social change.

				Not only did Wooster acquire an appreciation for free expression, he also learned the value of hard work, as he balanced school and work. He went to school during the day and then worked at the paper at night, sometimes arriving at work at 2:00 a.m. for cleaning duties. In an oral history published by the University of Nevada, Wooster admitted that “I was no angel in any sense,” but he developed a strong work ethic and sense of right and wrong—and he would not back down if people in authority were wrong.

				Wooster’s willingness to stand up for what he believed landed him in conflict with school officials at Fresno High. A group of students had decided to have what Wooster termed an “interclass fight.” He recalled that such fights “were really very asinine, but they were very dear to the hearts of the students—both girls and boys.” However, school officials weren’t so enamored of student fights. They learned about the planned fight and ordered students not to participate. This upset many students and five students responded by driving to the house of the principal, Mr. Frederick Liddeke, and chanting, “To hell with Liddeke.”

				Liddeke, who had come to admire Wooster for his candor on other school matters during the year, questioned the student about the incident. Wooster truthfully denied that he had participated in principal bashing. School officials then called a meeting of the entire student body to discuss the situation and why they had interceded to stop the fight. At the meeting, Wooster stood up before the student body to make the striking observation that “if the school board was so interested in keeping the bones of the students from being broken, probably they’d put some fire exits on the assembly hall.”

				In other words, Wooster made the valid point that if school officials were going to express concern about student safety, perhaps they should pay attention to fire codes in the gymnasium and the chemistry room. A local newspaper printed Wooster’s speech, drawing unflattering attention to student discipline and fire safety problems. As Wooster recalled in his memoir, some school officials became so incensed that they later pulled him off the stage during a Shakespearean play he was performing at the school. The officials ordered Wooster, still dressed in his costume from the play, to retract his critical comments. Earl adamantly refused to do so. Why, he thought, should he apologize for speaking the truth?

				During an interview years later, Wooster said that if school officials had told him they were they were planning to place fire escapes in the assembly hall, he would have apologized. Instead, he believed school officials treated him poorly. After he refused to take back his critical comments, the school board in Fresno suspended him.

				“It created a terrific furor in the community, and the night of graduation, they almost had a riot when they gave out unsigned diplomas to the students,” Wooster recalled. School officials had decided to expel him and withhold his diploma until he apologized. They also told Wooster to address the school board and explain his actions. He attended the meeting and explained his position. He admitted that his speech “was intended as a slam” against the school officials.

				Attorney E. A. Williams offered to represent Wooster and his father, filing a lawsuit against the school board for withholding Earl’s diploma. The lawsuit contended that the actions of the school board were unreasonable. Trial judge H. Z. Austin rejected Wooster’s arguments and sided with school officials.

				Determined to continue, Wooster appealed the trial court’s decision to the California Court of Appeals. On March 15, 1915, the appeals court issued its opinion in Wooster v. Sunderland, affirming the trial judge’s ruling. The appellate court wrote at length about the duty of students to exercise proper deportment and fulfill the “obligation of obedience to lawful commands.”

				The appellate court found that Wooster had delivered his “incendiary address” in a “caustic” manner and that it had the effect of “creating in the minds of the students a spirit of insubordination and was subversive of the good order and discipline of the school.” Schools could punish students who intended to foment disrespect among their peers toward school officials, the court reasoned.

				The appeals court focused on the legal argument that expulsion was too harsh a remedy for Wooster’s speech about potential safety problems in the school. Though the court acknowledged that the penalty bordered on the extreme, it still sided with school officials. “In the present case an apology would have been adequate punishment for the misconduct,” the court wrote, but Wooster’s refusal to make an apology “not only accentuated his misconduct but made it necessary for the defendants to resort to an order of expulsion.”

				Modern readers might find it remarkable that the California appeals court failed to mention the First Amendment, freedom of speech, or freedom of expression. The entire opinion instead focused on the authority of the school board, the duty of students to obey, and the reasonableness of the punishment. The opinion largely ignored the fact that Wooster was a whistleblower of sorts. The court didn’t address the content of his speech and didn’t address whether his warnings about possible fires and safety were true or false. Instead, the opinion focused on the authority of school officials and reasonableness of punishment. That explains why Justice Thomas found it an appealing precedent to cite for his declaration that students should have no First Amendment rights.

				The Lipstick War

				Earl Wooster was not the only young person who dared to stand toe to toe with school officials at a time when students had few, if any, rights. Often seen as the progenitor of modern challengers to school dress codes, seventeen-year-old Pearl Pugsley from Knobel, Arkansas, filed a lawsuit in 1921 that made national news, including a story in the New York Times. In September, the Knobel School Board had passed the following rule: “The wearing of transparent hosiery, low-necked dresses and any style of clothing tending to immodesty in dress, or the use of face powder or cosmetics, is prohibited.” School officials said they needed to ban short skirts and cosmetics because such items tended to “distract” the boys and keep them from focusing upon their studies.

				Such a move in modern-day American high schools might start a riot or a revolution, or at a minimum Facebook postings blasting school officials for a ridiculous rule. But in Knobel, only “little Pearl Pugsley”—dubbed by one newspaper writer as the “Joan De Arc of the Lipstick War”—was bold enough to challenge the rule.

				It has been said that “well-behaved women seldom make history.” Pearl Pugsley made history. According to the New York Times, after reading the rule, she defiantly “daubed more powder on her cheeks.” A teacher ordered her to go home and wash her face. Principal N. E. Hicks supported the teacher. When Pugsley continued to defy the rule, Hicks took the matter to the school board. The school board backed Hicks and expelled Pugsley.

				She went home but didn’t stay there, as she and her father proceeded to a lawyer’s office, where she promptly filed a lawsuit challenging the rule. “It wasn’t a desire to create trouble when the suit was brought,” Pugsley said. “I merely felt that my toes were being trampled on, so to speak, and the Irish blood in me began to boil.” She declared that she would “fight the case to a finish.” Her resolve was buoyed by thousands of encouraging letters she received from supporters.

				The case came before Judge W. W. Bandy, who agreed that the rule against lipstick was unreasonable. However, he would not order school officials to readmit Pugsley. He believed the matter was up to the discretion of the school board and that the courts should not interfere with the day-to-day decisions of the schools. Honoring the wishes of her then-dying father, Pugsley took the case all the way to the Arkansas Supreme Court, where she lost by a 2–1 vote in Pugsley v. Sellmeyer (1923). The judges in the majority not only ruled in favor of school officials but also determined that the rule was reasonable. They believed the rule was not arbitrary and that courts should be hesitant to interfere with the functioning of the school. “It will be remembered that respect for constitutional authority . . . is an essential lesson to qualify one for duties of citizenship, and that the schoolroom is an appropriate place to teach that lesson,” the majority wrote, adding that the “courts should hesitate to substitute their own will and judgment for that of the school boards.”

				Pearl Pugsley did earn the vote of one Arkansas Supreme Court justice—Jesse C. Hart, who found the rule “unreasonable and beyond the exercise of discretion.” He wrote in memorable language: “ ‘Useless laws diminish the authority of necessary ones.’ The tone of the majority opinion exemplifies the wisdom of this old proverb.”

				Pearl Pugsley may have lost in court but she earned the admiration of people across the country. Her battle also led school officials to rescind the lipstick ban.

				Lampooning Poem and Insulting Essay

				Other students learned you dare not write words that school officials deem threatening to authority or insolent to school officials. In 1908, the Wisconsin Supreme Court decided a case—State ex rel. Dresser v. District Board—that involved two sisters and a poem. A senior at the high school in St. Croix Falls, Wisconsin, had written a poem mocking school rules and satirizing a teacher. The Dresser sisters took their classmate’s poem to the local newspaper for publication.

				The paper published the poem, causing consternation on the part of school officials, who believed that the work engendered disrespect among other students and the community. For submitting the poem to the newspapers, the two sisters were expelled by Principal G. J. Baker, who believed that the poem exposed teachers to contempt and ridicule. Baker alleged that the poem caused “defiance toward the proper control and management of the school.”

				The Dresser sisters sued, seeking reinstatement to school. Principal Baker told the girls they could not come back to school until they apologized and paid forty cents each. On December 1906, a juvenile referee upheld the principal’s decision and rejected the sisters’ claims. A Wisconsin trial judge adopted the referee’s findings and upheld the expulsion of the Dresser sisters. On appeal, the Wisconsin Supreme Court affirmed not only the lower court decision but also waxed at length about the broad powers of school officials.

				Much as Peter Lander’s lawyer did fifty years earlier, the attorney for the Dresser sisters contended that the school lacked the authority to punish a student for material created off campus. If anything, the matter required parental, not school, discipline. However, the Wisconsin Supreme Court made clear that it was not in a position to determine whether the school officials initiated an appropriate punishment. “We are not called upon to approve the practical wisdom displayed by the school authorities in dealing with the hasty conduct of thoughtless school children,” the court wrote, reasoning that “school authorities have the power to suspend a pupil for an offense committed outside of school hours and not in the presence of the teacher which has a direct and immediate tendency to influence the conduct of the teachers, and to bring them into ridicule and contempt.” According to the court, “such power is essential to the preservation of order, decency, decorum, and good government in the public schools.”

				The Wisconsin Supreme Court found that school officials’ power could extend to off-campus speech, particularly when such speech would affect other members of the school community, including students, teachers, and administrators. The court accepted Principal Baker’s argument that the poem could cause other students to question school officials and lead to a breakdown of discipline in the school.

				The opinion also illustrated the mentality of the courts in the early twentieth century as to the near-complete control of school authorities over children. The court even used the term master when referring to the school officials. The Wisconsin court spoke of the students’ “obligations of obedience to lawful commands, subordination, civil deportment, respect for the rights of other pupils and fidelity to duty.”

				The reality was that the teacher–student and school official–student relationship was akin to the severely applied master–servant relationship in employment law of the day. In employment law, what the employer said was the law of the land. The same principle applied in schools. Employees and students were servants with little to no legal recourse. The Dresser court ruling also made a point that echoes in the twenty-first century, as courts continue to grapple with questions as to the reach of school officials’ authority. School officials today struggle with whether they have the power to restrict off-campus student expression online on the students’ own computers, cell phones, or other mobile devices.

				Unlike the Dresser sisters, Camilla G. Booth of Covington, Kentucky, landed in hot water for an assigned project—an in-class essay. English teacher Ella Shay deemed Booth’s essay not only unsuitable but also a direct insult to Shay and her position. She reported Booth to school authorities, who expelled her. Booth and her father filed a lawsuit in Kenton Circuit Court, seeking an order compelling the Covington School Board to allow Camilla to return to school. A circuit court granted her motion, agreeing that the school board had exceeded its power in expelling her.

				School officials quickly appealed to the Kentucky Court of Appeals, which reversed the lower court’s decision and ruled in favor of the school officials. Judge B. L. D. Guffy of Morgantown authored the opinion. Guffy was a well-respected jurist said to resemble Abraham Lincoln. Former Kentucky governor and U.S. senator William O’Connell Bradley characterized Judge Guffy in his writings as “a most eccentric and original character.”

				Yet Guffy was not eccentric in his handling of school law cases; in fact, he would be quite conventional in deferring to the authority of school officials in Camilla Booth’s case. Guffy acknowledged that Booth may not have meant to insult Shay, but he reasoned that it was enough that the superintendent of the school system and the board of education had considered it “grossly insulting.” Remarkably, Guffy’s opinion in Board of Education v. Booth (1901) never mentions the content of Booth’s essay. Today, when courts consider a student’s expulsion for an essay or Internet posting, they quote the student’s work. But Judge Guffy never provided the text of Booth’s essay or even quoted the allegedly “grossly insulting” language. In his view, it was enough that school officials were “better qualified” to determine the appropriate level of discipline.

				Controlling Student Group Expression

				The judicial mindset of deferring to school officials extended beyond individual student expression to certain forms of collective activity. Some courts, for example, in the early twentieth century upheld school rules prohibiting school recognition of so-called “secret societies”—progenitors of modern-day fraternities and sororities.

				The Chicago Board of Education, for one, actively sought to eliminate the influences of fraternities and sororities in public education. With the overall increase in the number of public school students, including a sharp rise in the number of immigrants, school officials adhered to the Progressive idea that school environments should be free from class distinctions. A few years earlier, in 1904, the board passed a rule denying official recognition to any fraternity or sorority by public schools. It also provided that no student who was a member of any such “secret society” would be permitted to represent the school in any athletic or literary competition. In 1907, the Board of Education laid out its position on secret societies: “The American common school system stands for equal opportunities for all pupils to get a preparation for the responsibilities that come with maturity. Any influence that disturbs this equality of opportunity disturbs the spirit and destroys the basic purpose of our common schools.”

				Eberle L. Wilson, a member of the Phi Sigma fraternity and a student at Hyde Park High School, challenged the rule in an Illinois state court. After a trial court upheld the rule, Wilson appealed to the Illinois Court of Appeals, which affirmed the lower court’s decision in Wilson v. Board of Education of the City of Chicago (1908). The appeals court determined that the prohibition against school recognition of such clubs was reasonable, as giving official sanction to such groups “would be the recognition of a class distinction contrary to the fundamental spirit of our laws.” The court concluded: “But for the power of the Board of Education to make and enforce reasonable disciplinary rules, the orderly control of the conduct of the pupils would be impossible.”

				Today, the First Amendment and a federal law called the Equal Access Act provide protection for many student groups. Schools generally cannot regulate outside activities or group memberships of students. They cannot condition participation in student extracurricular groups based on membership in outside civic organizations.

				All about Reasonableness

				All of the student litigants—Peter Lander, Earl Wooster, Pearl Pugsley, the Dresser sisters, Camilla Booth, and Eberle Wilson—challenged school officials’ authority to discipline them for forms of expression or expressive activity arguably covered by the First Amendment. But in their arguments the First Amendment wasn’t discussed or even mentioned. Instead, the judicial decisions of the nineteenth and early twentieth centuries center on whether school authority exceeded the broad boundaries of reasonableness.

				Only when a school official’s action could be characterized as being beyond all bounds of reasonableness would the student have a chance. One rare example of a high school student who beat the odds was Beth Valentine in Casey, Iowa. In May 1918, Valentine had met all the requirements for graduation but refused to wear a cap and gown for the ceremony because she believed that the caps and gowns—worn by many students through the years—were not sanitary. The gowns had been fumigated with formaldehyde and smelled horrible. Valentine refused to wear one. Her physician had advised her that the disinfectant used by the school officials would not make the caps and gowns free from the possibility of transmitting a contagious disease.

				When she refused to wear the cap and gown, the school withheld her diploma, and she sued. School officials prevailed in the lower court, but the Iowa Supreme Court reversed the decision and ruled in her favor. The Iowa high court in Valentine v. Independent School District of Casey (1919) classified the ruling barring Valentine from obtaining her diploma as “unreasonable and arbitrary.” It took another ruling by the same court two years later to force the school to give her the diploma.

				Around the same time, in Oklahoma, a school principal named Billingsley, who also served as a teacher, filled out a register of daily attendance and grades of his students. Next to the name of student Wallace Dawkins, Billingsley wrote: “Drag [likely a local term for intoxicated] all the time. Ruined by tobacco and whisky.” Billingsley gave the register to a school clerk, who showed it to various members of the public. Dawkins and his father were not happy to learn about Billingsley’s snide notation. An attorney for Dawkins sued, introducing evidence that Dawkins was a “boy of good habits” who did not drink whiskey. Though a trial court ruled in favor of Billingsley, the Oklahoma Supreme Court reversed the ruling, finding that the evidence “clearly established that the words written by the defendant . . . were defamatory . . . and sufficient to take the case to a jury.”

				The Valentine and Dawkins examples showed that on occasion a court would find the actions of school officials so far beyond the pale of reasonableness that it would respect the rights of students. But these cases were the exception, not the rule.

				Rising Number of Schools, Few Free Speech Challenges

				From the creation of public schools until well into the first half of the twentieth century, very few students and parents dared challenge school officials. An important shift was taking place, though, as the number of public schools exploded exponentially in the late nineteenth and early twentieth centuries with some scholars estimating an increase as high as 700 percent. Such rapid growth led to an increase in rules and regulations needed to control a larger number of students. Significantly, it would also lead to more challenges of school rules by students and their parents.

				This new wave of challenges by students rarely if ever involved the First Amendment or corresponding free expression provisions of state constitutions. In part, this dearth of free speech claims occurred because the U.S. Supreme Court had not yet developed a body of First Amendment law. It would take the cataclysmic event of World War I, when Congress began passing laws to punish political dissidents—Communists, anarchists, Socialists, and others whom political leaders feared would upset the U.S. war effort—for the high court to turn its attention to the First Amendment. But, the lack of First Amendment claims also occurred for a more technical legal reason. The text of the First Amendment provides that “Congress shall make no law . . . abridging the freedom of speech.” In the early twentieth century, the provisions of the Bill of Rights, including the First Amendment, only protected people from infringement by the federal government, including the U.S. Congress. The First Amendment did not at that point protect people—including students—from infringements by state and local government officials. A local teacher was not Congress within the meaning of “Congress shall make no law.”

				It took the passage of the Fourteenth Amendment in 1868 and Supreme Court decisions beginning in 1925 for the courts to apply the First Amendment in cases involving state and local government officials. The vehicle by which the Court drove the First Amendment to the state and local governments was the Due Process Clause of the Fourteenth Amendment—“no state shall deny any person life, liberty or property without due process of law.” Simply stated, the U.S. Supreme Court in Gitlow v. New York (1925) determined that freedom of speech was a part of “liberty” in the Due Process Clause. This means that when a school official today punishes a student for his or her speech, the First Amendment applies. It did not apply in Earl Wooster’s—or Camilla Booth’s—time.

				The rule of reasonableness also applied because state and federal courts were not always sensitive to the question of individual rights like freedom of speech—and neither was the U.S. Supreme Court. Technically, state courts could have applied free speech provisions of their state constitutions to protect students. But they didn’t. Lawyers didn’t even raise these state constitutional law claims. The legal system was more concerned with the protection of property rights than individual rights. Of course, the other reality was that courts simply didn’t care about protecting “student rights.” 

				Parental Rights 

				In the early twentieth century, when the U.S. Supreme Court ruled in favor of students, it did so in the context of parental rights. None of the various student cases we’ve discussed reached the highest court in the land—the so-called “Court of Last Resort.” The Supreme Court—as the highest court in the land—has and had the power to grant student rights. But it did not do so until much later in the century.

				The closest the Court came to protecting students was in two cases involving the rights of parents. The first was Meyer v. Nebraska (1923), a case in which the Court invalidated a Nebraska state law, passed during the jingoism of World War I, that forbade the teaching of any language other than English in any school—public or private. The law stated: “No person, individually or as a teacher, shall, in any private, denominational, parochial or public school, teach any subject to any person in any language other than the English language.”

				Another section of the law read: “Languages, other than the English language, may be taught as languages only after a pupil shall have attained and successfully passed the eighth grade as evidenced by a certificate of graduation issued by the county superintendent of the county in which the child resides.” Officials in Hamilton County, Nebraska, charged Robert Meyer with violating the state law for teaching German to ten-year-old Raymond Parpart at a private parochial school maintained by the Zion Evangelical Lutheran Congregation. Parpart had not graduated from the eighth grade, so Meyer was placed within the crosshairs of the law.

				The Nebraska state courts upheld the law, reasoning that it was a just exercise of the state’s general powers needed to ensure that immigrants were educated in English. “The salutary purpose of the statute is clear,” the court wrote. “The legislature had seen the baneful effects of permitting foreigners, who had taken residence in this country, to rear and educate their children in the language of their native land. The result of that condition was found to be inimical to our own safety.”

				State supreme court justice Charles B. Letton dissented from his colleagues, finding that the legislation infringed upon the fundamental rights of parents. “Every parent has the fundamental right . . . to give his child such further education in proper subjects as he desires and can afford,” he wrote. Letton characterized the law as an intemperate response to fears generated by the German threat in World War I: “It is patent, obvious, and a matter of common knowledge that this restriction was the result of crowd psychology; that it is a product of the passions engendered by the World War, which have had not had time to cool.”

				Meyer appealed to the U.S. Supreme Court, which reversed the lower court’s decision. “Mere knowledge of the German language cannot reasonably be regarded as harmful,” wrote Justice James C. McReynolds for the Court. The decision focused solely on the rights of the teacher and the parents, not the students. “His right thus to teach and the right of parents to engage him so to instruct their children, we think, are within the liberty of the amendment,” McReynolds wrote, failing to mention anything about the rights of students.

				The Meyer decision stands for the principle that parents have a Fourteenth Amendment liberty interest under the Due Process Clause regarding their right to rear their children as they see fit. The Supreme Court reaffirmed this principle a few years later in Pierce v. Society of Sisters (1925), which examined an Oregon law that required students in the state to attend public school. Two private schools challenged the law on due process grounds.

				The Supreme Court invalidated the Oregon measure, noting that it would lead to the abolition of private schools. “The inevitable practical result of enforcing the act . . . would be destruction of . . . perhaps all other private primary schools for normal children within the state of Oregon.”

				The Court relied on its earlier Meyer decision for the principle of strong parental rights. “Under the doctrine of Meyer v. Nebraska, we think it entirely plain that the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control,” the Court wrote. “The child is not the mere creature of the state; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.”

				Today, parents often raise parental rights claims in cases involving student expression. For example, parents across the country claim that mandatory school uniform policies not only infringe on their children’s free expression rights but also violate their parental rights to control the rearing of their children. Sometimes parents assert similar claims with respect to certain material that is taught to their children to which they object—such as information about birth control and contraceptives.

				The Meyer and Pierce decisions are important to student rights for at least two reasons. First, they involved U.S. Supreme Court decisions invalidating laws that impacted or limited students’ rights. Second, they showed that the courts at that time did not even consider the First Amendment in relation to student rights. Claims were evaluated under a different constitutional amendment altogether. But, the case had an impact decades later when the Supreme Court cited them for the principle that schools were not Constitution-free zones and that school officials had to respect students and their freedoms under the Bill of Rights.

				Trailblazers

				The stories of most of the student litigants mentioned so far are not well known. Perhaps that’s because history looks more favorably on the victors than the losers. In spite of his loss, Earl Wooster, the bold young man who stood up at a school assembly and challenged officials about fire safety issues, did have a lasting impact in education and the lives of countless students.

				Of course, before he could embark on his career in education, Wooster had to obtain a diploma. School officials in Fresno had withheld his diploma after his infamous speech about fire escapes and overbearing school authority.

				After his failed litigation over the diploma, Wooster approached school officials. “I told them that I would like to go to the University and that I’d like to get my diploma,” Wooster later recalled. “They said they had no hard feelings toward me. It never was a personal proposition; they’d be very happy to give me my diploma. One of them even offered me money to go to college on.” With his diploma finally in hand, he entered the University of Nevada. Graduating from college in 1922, Wooster began working as a teacher in Fallon, Nevada. He later became a principal and school superintendent in Washoe County. As superintendent, he oversaw the hiring of the district’s first African American and Native American instructors. In 1958, the Nevada State Education Association awarded Earl Wooster the Distinguished Service Award. From 1958 to 1965, he served as executive secretary of the Nevada State Educational Association. Later, the school board in Reno honored him by naming a high school Earl Wooster High School—the name it bears today. Students at the school also named the honor society after Wooster—who many years before had the temerity to challenge school officials.

				Paving the Way

				Earl Wooster, Pearl Pugsley, and other students paved the way for future generations. These young litigants bravely took on the legal system at a time before First Amendment jurisprudence had developed and before the concept of student rights entered public consciousness. In other words, they came before their time. Their disputes came before the U.S. Supreme Court had developed First Amendment law. These students of the nineteenth and early twentieth centuries faced an environment not concerned about any free speech rights. The social and legal milieu focused on reasonable rules, judicial deference to school officials, and the duty of students to obey authority. Unless a school rule transgressed all bounds of reasonableness, a court would uphold the law and view the student lawsuits as annoyances if not with outright disdain. This was the body of law that Justice Thomas cited with approval in his concurring opinion in 2007. He wanted the Court to return to the rule of reasonableness.

				But the law evolves and so does society. The Supreme Court has interpreted the First Amendment more broadly and applied it to state and local governments. In this changing environment, another group of students—largely Jehovah’s Witnesses—would follow in the wake of these early student litigants and greatly advance the cause of student rights. They would start by bringing the First Amendment into the public schools.
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