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PART 1
THE SIGNING OF AGREEMENTS AND BUILDING THE TEAM


CHAPTER 1 Introduction and Overview


“In the music industry, you come along and make your contribution; then it’s someone else’s turn.”

—FORMER MOTOWN CHAIRMAN CLARENCE AVANT, OWNER OF AVANT PUBLISHING AND CONSIDERED BY MANY TO BE THE GODFATHER OF THE MUSIC INDUSTRY



In 2005, urban music accounted for over 25 percent of all record sales in the music industry. Artists like 50 Cent, Kirk Franklin, Ciara, Destiny’s Child, Jay-Z, and Hezekiah Walker are selling millions of records. Encompassing gospel music, “black” music, R&B, and hip-hop, urban music has dominated the Billboard charts. However, even with the success of urban music, Shawn “Jay-Z” Carter recently told the New York Times that there are only ten guys in the rap game really making money. I remember speaking to gospel star Donnie McClurkin and informing him that the gospel industry probably did not even have five gospel artists who were millionaires. In essence, although the music is selling millions and grossing billions, the urban artist and his or her supporting role players—i.e., producers, managers, agents, publicists, and yes, attorneys—are not all financially reaping the benefits of this rapid growth. In this book, we set out to discuss the urban music scene and provide a comprehensive understanding of the business behind the genre.

Black artists are owning labels, running production companies, and signing long-term recording contracts. Hip-hop has become the pulse of America. Gospel music has been its inspirational cousin in urban America, simultaneously showing up in McDonald’s ads, on movie soundtracks, and even on Soul Train. Labels have shifted their focus from solely niche marketing to announcing the creation of divisions like Sony’s Urban Music. But, even with this growth, expansion, and branding into mainstream, as Carter so eloquently reminded us, the urban artist (whether hip-hop or gospel), is still struggling financially.

Several years ago, I had heard some of my own clients talking about the difficulties of being a major artist in the public eye, yet privately still financially struggling and not really understanding how the music business worked. I was surprised at how many clients had sold millions of records but never read a royalty statement. Most had either never read or never understood their own recording contract. Some had even executed songwriter publishing agreements that gave away an interest in their copyrights but had no idea what it really meant from a business standpoint as an urban artist.

It was at this time that I started pulling together my notes and thoughts for a book that would introduce these artists, producers, managers, and urban music industry enthusiasts to the “business” known as the music industry. After typing up a short outline, and months of drafts and redrafts with the help of my editors, this book is the final project of a long journey of outlines, research, and dozens of interviews.

These interviews took me back to when I started in the music industry in 1989, booking and promoting shows in the Washington, DC area. These shows featured Phyllis Hyman, Stephanie Mills, and later Yolanda Adams. I recall sitting with Phyllis Hyman at Blues Alley in Washington and having her tell me how important it was “for artists to get paid.” “If you pay people and take care of people, you will be in this industry a long time,” said the forty-something-year-old artist to the twenty-year-old pre-law Howard college kid. We sat for a while at a bar where she and her road manager, Larry Kendricks, shared with me how many artists were financially struggling and had to resort to gigging week-to-week to make ends meet and survive in the business.

Following the event with Hyman, I worked more and more in the industry. The longer I stayed in the game, the more enjoyable and exciting it became and the more I wanted to learn about it. Sadly, the more I learned about it, the more disappointed I became. I discovered that black artists had been exploited and taken advantage of for over fifty years, starting in the days of blues, jazz, and rock ’n’ roll, and continuing to present-day R&B, gospel, and hip-hop.

For example, if ten rappers are making a decent living, or living the life, as they say in their bling-bling videos, I would estimate that only four to five gospel artists could say the same. Very few gospel artists could take two years off, go to Africa, and take care of themselves and their families from a financial standpoint. Even though it is a billion-dollar industry, the gospel industry still lags behind the overall urban community in terms of budgets, payment, and performance fees.

Practicing law for nearly fifteen years now, and being in the music industry for almost two decades, I’ve heard horror story after horror story of black artists signing away their publishing income (i.e., the royalties you make as a songwriter), turning over their recording masters to a label for little or no money, hiring bad management, or simply not understanding the importance of the word business in the term “music business.” Thus, I wrote this book in the hopes of enlightening the next generation eagerly awaiting a career in the music industry; I also wrote it to wake up the uneducated artist who is already a member of this club.

With an eye toward the process of breaking into and surviving in this business of urban music, we’ve divided the book into four parts: Part I: The Signing of Agreements and Building the Team; Part II: Corporate Matters: Running the Label; Part III: The Song Copyrights: It’s All about the Benjamins; and Part IV: Marketing and Other Helpful Tips.

First, as an attorney, I’ve always taught my clients and anyone else who would listen that empowerment was very important. By empowerment, I suggested clients own their songs, limit their album commitments, and definitely prepare for the future. Recording contracts are so critical to the artist first breaking into the business and later for his own empowerment; therefore, I start the book with a detailed chapter called Getting and Signing a Recording Contract and provide an understanding of the legal ramifications of such signing. This is a very technical chapter, but if you are an artist or plan to be an artist in the music industry, please read this chapter once, twice, and even a third time to understand the most critical document you might sign.

A few years ago, I watched Tavis Smiley conduct an informative and honest interview with Prince on BET. Prince had publicly blasted his label Warner Bros, for its restrictive contracts and Smiley wisely brought him on the network to explain his contracts. When Prince told millions of viewers that he had signed a bad contract and Warner Bros, had made millions from his album sales, but he was still not reaping the total financial benefits of his labor, it caused the music industry to sit up and take notice.

To think that an artist at the level of Prince could be locked into a bad, unprofitable, non-royalty-paying contract was just mind-boggling to everyone. Not long after that interview, word spread throughout the industry that gospel powerhouse Yolanda Adams was filing a lawsuit and demanding out of Verity, a label that grew to number one but continually had problems with gospel artists demanding payment of royalties. Yes, Verity is a gospel label, but gospel artists as well must realize that at the end of the day they are in business to make money, not disciples. If the opposite were true, would contracts even be necessary?

So, in Chapter Two, we start the first step of the journey in making the demo and signing a recording contract. Additionally, like Amy Goldson and Larkin Arnold, two of the finest entertainment lawyers ever to practice, I often tell clients and artists, “Understand what you’re signing.” Goldson would often tell me that “an artist is so excited about a deal, that they often won’t read the contract.” And Arnold, one of the top black execs in the pioneering days of the 1970s and 1980s, as well as the executive producer of Thriller, added, “It is important to read everything you sign as an artist, songwriter, or producer.” My hope is that artists will at least read this book prior to rushing into a bad deal.

In Chapter Three, we’ll explore the dos and don’ts of hiring a manager. In addition, we’ll explore several other key areas of the industry involving musical groups and team building. A good recording contract means nothing without a good manager. Similarly, a good manager can only do so much without a solid recording contract for his client, the artist.

In Chapters Four and Five, we look at the difficulties of signing as a group as well as the key points of signing to an indie label. It is very important to know the distinctions of signing as a solo, a group, or a choir, as well as signing with a major label or strong indie, or even a mom-and-pop operation.

Because of the nature of my practice and the similarities of the gospel and R&B scenes on some fronts, I juggle tidbits of the gospel, hip-hop, and urban industries to best hammer home specific business tips. Hopefully, these examples can help you remember what to do in a similar business setting that may arise.

And, in Chapter Six, I zoom in on the entire construction of the artist’s team and the role each member should play in support of the artist. It is critical that an artist understands very early on how important his team can be in developing his or her career. Using examples like manager Michael Elder, publicist Elisa Keys, business manager Bert Padell, and attorney Matthew Middleton, the chapter explores their firsthand input to guide you.

Likewise, for urban artists, producers, and managers to comfortably prepare for a career post-music, it is important to understand not just the music business but the corporate legalities in setting up a business and running a label. This includes, but not limited to the corporate issues, copyright and trademark issues and distribution issues. We discuss all in Chapters Eight through Thirteen of Part II. My dear law professor, Spencer Boyer, taught for more than forty years at Howard University School of Law, and he always stressed “teach the artist to become empowered, to protect themselves, and to have long careers.” In our chapters on starting and maintaining a label as a corporation, it is my hope that you will gain some insight on the ups and downs of running a label; and, if you decide to open a label, run it like a true corporation with bylaws, minute books for meetings, and resolutions for actions taken by the company.

Also, many artists do not understand the accounting necessary to manage money and to establish a financially secure future. Some do not know how to build a team or how to quarterback their plans for the future. My hope is that they will read this book and hear about Vernon Brown, Laura Gordon, and other great players in the industry, so that they may openly learn about business management and how it works.

In Part III of the book, we spend several exhaustive chapters on publishing, copyrights, mechanical licenses, synchronization licenses, the Copyright Act, and self-publishing. These chapters are critical in understanding the bundle of rights associated with copyright protection. Keep in mind, I only provide a basic introduction to the laws of copyright. Be advised that this is not an exhaustive breakdown on copyright law but a summary of and an introduction to the world of copyright. The hope is that you will read up further on the law of copyrights before erroneously abandoning your songwriting publishing or hiring a law firm.

Copyright law plays such a significant role in the life of a songwriter that I almost wish every young writer would call the Library of Congress’ Copyright Office and get a copy of the handouts on copyrights and the rights associated therein. Millions of songs are exploited, played, assigned, used, and distributed each day, and the urban songwriter, whether a gospel artist or hip-hop artist, has no idea how many millions he or she is losing for not grasping the rules of copyright.

While the urban music industry is a multibillion-dollar industry, many of the artists who made the music, as Prince explained to Tavis Smiley, struggle their entire careers and die penniless, all while corporate America is making billions from their talent. Many artists do not understand the importance of marketing, videos, touring, branding, attending key conferences, and using the Internet in the age of digital downloading. These are some of the topics I provide a general introduction to in the last chapters of this book under Part IV.

We use the stories of Rodney Jerkins, L. A. Reid, Sylvia Rhone, Benny Medina, Chamillionaire, Big John Platt, Vicki Mack-Lataillade, Muhammad Ali, Berry Gordy, and dozens of others throughout the book, for the sole purpose of getting you to understand how their examples apply to the substantive issue or point at stake in the chapter. Use the anecdotes of their careers, their ups and downs, to learn and find your own style and navigate your own way.

Also, note that I could share firsthand accounts, but too many books offer the author’s suggestions and firsthand experiences as the only way. I wanted a book that would give real-world stories from the real people who hold the various titles and positions each day in the music industry. Rather than my sole interpretation, I wanted the artist’s and manager’s firsthand accounts of these stories to enlighten you. Take from them what you will.

For example, when we examine Benny Medina and his management team, Handprint Entertainment, it is for the sole purpose of highlighting the role of a manager. Please do not read the example as my endorsement or attempt to present anything more than an illustration of the success these artists or legends have brought to the music industry. Be mindful that there are dozens of others that we just could not fit into this book owing to space limitations. Lastly, in dissecting the illustrious career of Diane Warren as a self-publisher, it is my hope that you will remember Diane Warren for more than simply writing hit records for Toni Braxton, Celine Dion, and Debarge but also as the blueprint to being a self-publisher.

There are so many other things that I could have put in this book, but my goal was to walk an artist or producer through some of the major steps. I hope if you understand what you are signing, how to assemble a business team, how to retain your copyrights, and the ins and outs of marketing and merchandising your brand, you can survive for a long time in this industry.

Over the course of the next twenty years, we will see another Jay-Z, Kirk Franklin, 50 Cent, Usher, or Erykah Badu. And while the name has changed several times (“black music,” “urban music,” “new jack swing,” etc.), the financial model will not and the “black” or “urban” artists, producers, and managers, among other players, will not share in the financial business of the music they so dearly love, unless we share the knowledge. My hope is that these artists will come into this business more educated, empowered, and enlightened in the ways of the music industry.

If you read this book and understand how Michael Jackson could have made $50 million in artist royalties (see Chapter Sixteen), or how Beyoncé trademarked her name, or how Lauryn Hill and the Fugees licensed a song made classic by Roberta Flack (Chapter Twenty), or how Antonio “L. A.” Reid ran LaFace and then Arista (Chapter Ten) and then Island Def Jam, then this book has served its purpose.

Phyllis Hyman did not live to see the full evolution of urban music. She died in 1995 alone in a New York hotel room just hours before she was scheduled to perform at the Apollo Theatre. On the night Luther Vandross died in 2005, I was promoting and booking a Patti LaBelle concert at Foxwoods and was happy to know that Vandross’ business affairs were handled properly. Both of these great performers did not live to see the current evolution of the music they so deeply appreciated and an industry that reaped so much from their gifts. However, they both were well aware of the struggles of the black artist and wanted nothing more than to see the financial success of the urban artist. So in some ways I dedicate this book to them.

But, you are still here and eager to get in the industry or eager to learn the industry that you have already worked in for many years. If so, read this book and utilize what information you need to equip yourself for a career in the desired area that you choose.

Lastly, I must mention that Clarence Avant was the perfect choice for the many quotes that lead the chapters of this book, given his encouragement and strength for too many people to name. I concur with his findings and thoughts on social responsibility—that we must each take up our turn in doing something responsible for the best interest of the black music scene.

With this book, I strive to “take my turn” at doing something responsible and making my contribution as Avant suggests for the music industry that has blessed me so much.


Chapter 2 Getting and Signing a Recording Contract


“When I signed a recording contract, I did not realize I became a slave to a record company.”

—PRINCE



These dramatic words from the Purple One, while painful, are truthful in describing the restrictive nature of a recording contract. Each day thousands of young musicians create demo tapes, contact record labels, and dream of signing an agreement that will result in their becoming music’s next superstar. Most do not realize that the recording contract is a one-sided document that in many instances is designed to ensure that artists will never realize any substantial income from their hard work, no matter how talented they are. In the urban music scene, it is common to hear R&B and hip-hop stars romanticizing the glamour and allure of being part of that scene—P. Diddy boasting “I Know You Saw Me in the Video,” Jay-Z talking about “A Hard Knock Life,” Outkast screaming “Hey-Ya,” and Luther Vandross proudly singing about “Dancing with My Father.”

Rarely do we hear about the flip side of such success, horror stories of artists such as Melba Moore, TLC, and Toni Braxton, who signed contracts that left them strapped for cash and nearly bankrupt. But, there have been a lot of successful stories too. For example, former Columbia Records head Michael Mauldin was the first African American president of the label and was responsible for the signing of the Fugees, Nas, Maxwell, and Destiny’s Child, among so many others. He is also credited with promoting the careers of artists from Alicia Keys to Bow Wow.

And, whenever you hear Mauldin speak, he will tell you that an artist must understand what he or she is signing and learn to understand the business. In this chapter you will read about the steps you need to take to secure a fair recording contract. But before you can get any contract—before you can get your foot in the door—very often, you must create a demo package. (If you have already made the demo, skip to the section ahead on signing a recording contract.) So the chapter first outlines making the demo. In this second part of this chapter, we zoom in and analyze the signing of the recording contract.

THE DEMONSTRATION PACKAGE

The first step for any artist who wants to launch a successful career in the music business is to create a demonstration package, or a “demo.” A bare-bones demo consists of a brief biographical sketch (the “bio”), a CD, and a photograph.

The artist’s main objective is to create a package that truly accentuates his or her look, style, sound, and story. Your chances of signing a recording contract in urban music are slim even with a good demo, but without one, most often you’ve got no chance at all. In putting together your package, there are dozens of things to consider. However, here are some main considerations:
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AUDIENCE AND RECORD LABEL

Before you begin creating your demo, make sure you have accurately identified your target audience. If you are an urban artist, don’t send your demo to a record label that specializes in pop or heavy metal. Similarly, if you are a gospel artist, don’t send your demo to a jazz or hip-hop label. Carefully consider both your audience and the label to make sure it handles your style of music. I have sat on numerous panels with marketing genius James “Jazzy” Jordan of the Jive-Zomba/Sony family and heard him advise numerous artists on the importance of understanding your market.

Longtime industry executive Michael Elder recalled, “I could not believe how many kids made demos and did not consider if our label was the right home for them as an artist.” Elder, who manages and books dates for the likes of Atlantic Starr, Johnny Gill, and Dionne Warwick, added, “It’s like they want a deal so bad that they make one demo tape and send it to the jazz, R&B, and pop departments of the label with no clue that label execs talk to each other.” Finally, keep in mind that a demo that attempts to show an ability to do jazz, rock, pop, classical, and R&B is usually too broad and too encompassing to impress any label executive.

SONG SELECTION

Another critical step in creating a demo package is deciding what songs and how many of them to put on the demo itself. In the past it was common to put only three songs on a demo. Today, however, many artists record entire twelve-song CDs. Regardless of how many you include, the key is to make sure you select the right songs for your demo. One executive told me that within ten seconds of playing a demo she could assess whether the artist had selected the right material for it. Added former Malaco exec Kenny Taylor, “The songs are the key. No matter how great you sing, if you pick the wrong songs, the label may miss your talent and pass on signing you.”

Your songs (no fewer than three and no more than twelve) should capture the essence of your talent and feature slow, mid-tempo, and fast songs that highlight your delivery, range, and vocal capabilities. A record label should be able to assess your potential for success by listening to your demo.

DURATION OF SONGS

The optimal length of a demo song is two-and-a-half to four minutes. On the gospel side, a common but unfortunate trend is to do what we call the “gospel remix” and have a song be too long. If the demo song is over five minutes long, that is often so because a two- to three-minute vamp or repeated hook has been appended to its end. The song thus becomes a marathon and loses both its essence and impact. Vamps are appropriate for performances or CDs, but not for demos.

YOUR PHOTO

A photograph is not necessarily essential for gospel or hip-hop artists. It is, however, important if the artist or group is more R&B-based and/or has potential for crossover success. For example, Arista label head Clive Davis took a look at Newark, New Jersey, schoolgirl Whitney Houston and reinvented her look to make her the girl next door. After 100,000,000 records sold, many other labels have attempted to do the same and have searched endlessly to find the next girl-next-door face.

When a record label receives a demo package, the photo is the only element that can be reviewed quickly. So, it is crucial to be certain that your photo is professional and truly reflects you as an artist. Do not send instant-camera photos or photos taken at a nightclub or in the parking lot of your church. Instead, hire a professional photographer and get a glossy, black-and-white 8½ x 11 photo. It should be a headshot, and you and your group should be dressed appropriately. Recendy, two sisters sent me a photo scantily dressed that was considerably more than a headshot and made me wonder whether they were selling music or something else.

YOUR BIOGRAPHY

Once the label exec has listened to the CD and taken a casual look at the accompanying photo, and determined that both of those are impressive or hot, he or she will review the bio. The purpose of a bio is to provide the record company with a basic understanding of how an artist’s career has unfolded to that point. The bio should focus on a few initial successes and the pattern established by those successes and indicate how signing with an urban label would benefit both the artist and the label. Keep in mind that labels are fully aware of how much floss and fluff there is likely to be in the average bio. I know of an artist who had merely introduced hip-hop legend Jay-Z at a show, but his bio read “opened for Jay-Z.” If discovered, that sort of misrepresentation can hurt your chances of landing that record deal you are working toward.

RECORDING THE DEMO: SHOULD YOU DO IT YOURSELF?

In the past, the only option for aspiring artists who wanted to create a professional demo was to record in a studio, which would supply the necessary equipment, engineers, mixers, and even backup musicians. Today, an increasing number of musicians, especially in the world of hip-hop and gospel, are producing their own demos. Using equipment such as Pro Tools, Cake Walk, or Apple’s Garage Band, artists who have the requisite technical abilities can record a high-quality demo for a minimal cost.

The alternative is to record in a professional studio. The costs of a studio-produced demo vary, depending on the number of songs and their length and the number of musicians, but they can run thousands of dollars. However, if neither you nor anyone on your team has sound-recording experience, you should hire professionals.

DEMO PACKAGING AND LABELING

The first rule of thumb is not to adorn your demo with a label boasting “the best CD you will ever hear,” or “play song four.” The label for your demo CD should be simple and basic: your name, the title of the songs, a copyright notice, and a phone number or email address where you or your designated representative can be contacted. For the most part, it is okay to take the basic TDK label and neatly write in the information with a ballpoint pen or indelible black marker. You can also use a typewriter or a computer and laser printer. A typical example might read: “John Smith Demo, 4 songs, 212-555-0107.”

THE SUBMISSION PROCESS AND THE DEMO-RECORDING AGREEMENT

Now that your package is complete, there comes the chore of shopping it to record labels and industry executives. This can be an especially arduous and painful task if you are new to the industry.

It is very important to put in writing any agreement you may have with someone shopping your CD to labels. Do not assume because you are friends, “things will work out.” When a label telephones a manager or your “friend” and says, “We want to sign this artist,” the friend who was “helping” you out will very likely want a commission. (As we discuss later, a manager will expect 5 to 20 percent of any monies you receive if a label ultimately signs you on the basis of your demo.)

A carefully worded written agreement with a manager, friend, or, often, attorney that clearly sets forth the expectations of the parties involved can avoid any confusion. There are several simple steps involved in this process. First, you must reach an agreement on how many packages you will give your representative to shop. Next you will agree on which or what type of labels will be approached. Most important, you and your representative must agree on the fee or commission that he or she will receive if a deal is secured.

SIGNING A DEMO-RECORDING AGREEMENT

In certain cases—for example, when a label is impressed by a rough demo or when the label’s execs think that an artist or group has star potential—a label will advance an artist enough cash to record a high-quality three- or four-song demo. The advance is made under the terms of what is known as a demo-recording agreement, and you should be very clear that demo deals are not guarantees that the label will enter into a full-length recording contract.

Where there is uncertainty about an artist’s or group’s long-term potential, signing a demo deal gives the label a chance to evaluate the artist’s or group’s musical direction and material before investing millions of dollars in a recording contract. It allows the artist or group to record a few high-quality tracks before a label pays for completing a full CD.

Obviously, the record label has more leverage when negotiating the terms of a demo-recording agreement. Generally, the artists making their first demo are not signed by anyone and have little bargaining power. The key terms of demo agreements include the following:


	The amount of money that will be advanced and whether the advance can be recouped from royalties earned by (1) the songs on the demo recording or (2) any songs placed with the label (or publisher)


	The right of first refusal—that is, the label’s right to hold on to the demo (song and artist) for a certain period after the demo is completed before offering (or deciding not to offer) a full recording contract to the artist


	An agreement by the artist that if the label decides to sign the artist, he or she will negotiate the terms of the agreement “in good faith” (i.e., without being “difficult” and negotiating under reasonable industry standards).




Now that we have looked at a brief overview of the demo, we can talk about the most important contract the artist will sign.

SIGNING THE RECORDING CONTRACT

Over twenty years ago, Prince signed with Warner Bros., the still-powerful major label started in the late 1950s. With hits like “Purple Rain,” “Little Red Corvette,” “Kiss,” and “When Doves Cry,” Prince sold over 50 million records for the record label. As a result, Warner Bros. probably grossed over a half a billion dollars from his music. Uneducated about the music industry when he signed his first recording deal in the 1980s, Prince assumed he would rake in huge profits from his record sales. He was wrong.

Prince’s story is a classic example of what happens to most artists: they sign a deal and do not realize the long-term effects! The contract Prince signed most likely gave the label ownership of his masters, which allowed the company to re-release his records at their discretion as well as to create greatest hits compilations without his approval.

While the worldwide publicity surrounding Prince’s story was only mildly embarrassing to Warner Bros., it was a much needed wake-up call for urban artists. During the 1990s, Prince appeared several times on major media outlets with the word slave printed on his face, a symbol of how he regarded his relationship with Warner Bros. In 1996, he released a triple CD, Emancipation, the title of which referred to his freedom from the odious contract with the label. Prince made it a mission to educate young artists on the tragic realities of the music business by stressing the implications of signing a recording contract and the long-term effects of entering into a flawed agreement.

In the following section, we explore the key elements and conditions of a recording contract, citing examples where appropriate, to further explain the impact of a given clause.

KEY CLAUSES OF A STANDARD RECORDING CONTRACT
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A couple of decades ago, Anita Baker was signed as an artist to Elektra. Over the course of a very successful career, countless sold out concerts and numerous awards from the Grammys, American Music Awards and NAACP, Ms. Baker created national news with complaints about her contract and eventually left the label. In knowing the standard terms of a recording contract, I wondered then if Ms. Baker, like dozens of successful artists, was every aware of the key clauses of a recording contract and the specific provisions needed to protect her in the long run after signing a contract. Was she aware of the exclusive nature and the long-term effects of a recording contract and the record label’s right to establish release dates and marketing? Or was she like most new urban artists, initially so excited to have a major deal in hand that she didn’t know what it meant legally! Thus, this chapter is very critical to understand particularly the intentions and legal interpretation of the common clauses detailed later.

The first matter to be aware of is the confidential and binding nature of this agreement you sign. For example, under the terms of a standard recording contract, an artist is signed to provide exclusive personal services to the record label. This is generally the requirement whether signing with a major label or an indie (independent label), as discussed later in the book. According to Andrew Merritt, president of Bajada Records in Detroit, “The label insists on exclusivity because it has no intention of spending hundreds of thousands (if not millions) of dollars in an artist’s career only to share the profits deriving from that artist’s success with another record company.”

Sometimes the exclusivity requirement is found in the opening paragraph of the contract, which gives the date of the agreement and the signatories, and sometimes it is stated in a separate section. The language of contracts varies depending on the label and the artist, but all recording contracts specify, in addition to the exclusive nature of the relationship, the length (term) of the agreement, how many albums will be required (the recording commitment), how royalties will be calculated, and a litany of other clauses, all of which must be examined thoroughly by the artist’s attorney and then hopefully read by the artist.

EXCLUSIVITY

Generally, a record company will not sign an artist to a recording contract unless the contract provides for that artist to record exclusively for that record company. In essence, the company is saying, “We are not going to invest thousands of dollars in you without being assured we have exclusive rights for your services as an artist, singer, songwriter, or performer.”

An exclusivity clause is straightforward for the most part. The artist can only perform, sing, and record for the label he or she signed with, unless the label agrees to an appearance on an album released by another label. In addition, the label contractually retains all of the exclusive rights and interests to the artist’s name, likeness, and image under this clause. Generally an exclusivity clause will read as follows:


SECTION 1. EXCLUSIVITY

Services. During the Term of this Agreement, including all renewals, extensions, and days of suspension and all periods added by amendments or by other agreements, I will not perform for the purpose of or myself engage in making records (other than permitted recordings) for anyone other than Record Label and I will not authorize the use of my name, likeness, or other identification for the purpose of distributing, selling, advertising, or exploiting records for anyone other than Record Label.



Nowhere is the emphasis of this clause better illustrated than in the case of gospel star Tonex. Tonex stormed onto the music scene in the late 1990s with his debut album, Pronounced Toe-nay, and garnered a blitz of media attention and interest as the new wunderkind of gospel. Ironically, he was described as the next Prince of gospel music, owing to his vocal prowess, writing ability, dance moves, and musicianship.

Because of the national attention, Tonex was allowed to perform at the Stellar Awards, gospel’s top award show. At that time, it was reported that Tonex was finalizing a major deal with a record label. Shortly after the national buzz began, a controversy broke out as to who owned the exclusive rights to the artist. Specifically, the dispute had to do with whether Tommy Boy, Verity Records, or a small label in his hometown of San Diego owned the “exclusive” right to Tonex’s services as a recording artist. Sadly, much of the buzz surrounding Tonex was diminished over time as his legal representatives and handlers diligently scrambled to determine who owned the exclusive rights. To this day, many feel he has never realized the potential he showed in 1999, but to date he has earned a Grammy nomination for his album Out of the Box. Nevertheless, one wonders if the question of exclusivity stood in the way of Tonex’s ability to promptly deliver a record to the marketplace. (Years later, Tonex would sign exclusively to Verity and win several Stellar Awards.)

TERM AND LENGTH OF CONTRACT

After the recording contract indicates it will be exclusive, the next clause usually deals with the term. The length of a recording contract can be very difficult to understand. Some labels will offer an artist a contract that calls for a fixed commitment of five albums, with two options, for a total of seven albums. An option is a label’s right to exercise a clause that requires an artist to record more albums. Some labels may request that an artist sign a contract with a commitment of lesser albums but more options. A record label will usually present the artist with a contract that requires a commitment of five to seven albums. Again, it might read as follows:


SECTION 2. TERM

Recording Commitment and Term. A) The Term of this Agreement will commence on the date hereof and continue, unless extended as provided for herein, for a first Contract Period (sometimes referred to as the “Initial Contract Period”) ending nine (9) months after the date of completion of Artist’s service for the first album recording hereunder. B) Additionally, you hereby grant Record Label six (6) separate options to extend the term of this Agreement for additional Contract Periods (“Option Periods”) on the same terms and conditions applicable to the Initial Contract Period, unless the Agreement provides otherwise herein.



In essence, this sample clause requires the artist to record seven albums exclusively to satisfy the contract. As for cash, the artist is given an advance in return for which he or she is required to attend recording sessions, deliver commercially acceptable albums, and agree to aggressively promote those albums. In most cases, a new artist signed to J Records, such as American Idol’s Ruben Studdard, would follow label head Clive Davis’s decision on selecting songs, producers, and structure for the album during the Initial Contract Period.

As you may be aware, the length, or “term,” of a contract is difficult to measure in actual years owing to the unpredictable nature of when the artist records and releases his or her next project. The term is also affected by the success of a project and how long that project appears on the Billboard record charts. For example, the artist could sign a seven-album deal and record the first project in 2006. If his or her album soars like the recent Usher Confessions album, the artist could sit on the chart for two years with the same album. Like Usher, the artist’s label would ride the wave of success as long as the cash register at music stores delivers profits.

As a result, the second album for this artist would probably hit stores in 2009. This, of course, creates a gap in the number of years between the two recordings. If we calculate the making of seven albums with this possible release between albums gap, it could take fifteen to twenty years to fulfill a contract, even though the agreement inferred one album per year for a total of seven years.

New York and California are two common states where many artists enter into contracts with major record labels. This is because the major companies (Jive-Zomba/Sony, Warner Bros., BMG, et cetera) are based in Los Angeles and New York City. In recent years, however, urban and gospel music have exploded in Tennessee and Georgia, and these regions have become nearly as popular for recording-contract terms. At the writing of this book, New York, Tennessee, and Georgia had not adopted any laws that limit the term of an artist’s recording contract. However, California limits the term of any personal service contract, which would include a recording agreement, to a maximum of seven years. The California Labor Code, Section 2855 provides:


A contract to render personal services … may not be enforced against the employee beyond seven years from the commencement of services under it. Any contract, otherwise valid, to perform or render services of a special, unique, unusual, extraordinary, or intellectual character, which gives it a peculiar value and the loss of which can not be reasonably or adequately compensated in damages in an action at law, may nevertheless be enforced against the person contracting to render such service, for a term not to exceed seven years from the commencement of service under it.



As a result of the law and cases filed under the statute, record labels wised up and revised their contracts to indicate what’s known as a “contract period,” and they avoid services being performed under California law. Alternately, if the contract falls under California law, the artist must renew the agreement. With this renewal, the seven-year period starts all over again.

This renewal could come after the first album is delivered, which means the contract period would begin from the date the album is delivered rather than with the passage of time. When the artist delivers his or her first album, whether in six months or sixteen months, the first contract period is completed. It can take an additional eighteen months or thirty-six months to deliver a second album. Upon delivery of the second album, the second contract period is fulfilled. It is critical for artists to understand the length, or term, of their contracts and to have their representatives thoroughly examine how long a contract actually runs.

Critical to this understanding is the failure in California courts to break a contract if the label has paid minimum cash advances to the artist. For example, California has two methods for determining what guaranteed compensation must be in order to seek injunctive relief. In one scenario, the money is guaranteed at the time of signing the contract as follows:




	Year
	Minimum Payment



	Contract Period 1
	$9,000



	Contract Period 2
	$12,000



	Contract Period 3
	$15,000



	Contract Period 4
	$15,000



	Contract Period 5
	$15,000



	Contract Period 6
	$15,000



	Contract Period 7
	$15,000






The other method under California law requires the record label to guarantee and retroactively pay higher minimums at a future date. This method is known as the “superstar insurance” method. Here a record company electing not to contractually guarantee minimum payments attempts to still hold a right to injunctive relief in court, if the label makes actual payments on a cumulative basis at least ten times the minimum rates established in the previous table. So, in this instance, the contract would normally read as follows:




	Year
	Payment



	Contract Period 1
	$90,000



	Contract Period 2
	$120,000



	Contract Period 3
	$150,000



	Contract Period 4
	$300,000



	Contract Period 5
	$300,000



	Contract Period 6
	$450,000



	Contract Period 7
	$450,000






No one totally understands what these grids mean, but there was a time when just about every record company placed one of the preceding charts or some cash variation in all of their agreements in an attempt to offset any future claim that it violated California law. Without the guaranteed minimum or retroactive payments, the label cannot obtain injunctive relief, having a court rule that an artist is prevented from recording for anyone else. Note also that the cumulative total for year one is the amount the artist receives for that year, while additional years would be a cumulative of that given year, plus the prior year or years. Thus, in contract period 7, the cumulative totals above would be $186,000 and $1,860,000. One well-known artist attempted to leave his label and the label secured an injunction from the California courts to prohibit him from leaving.

It is important to note that in some states a standard recording contract provides that an artist is paid no less than union scale established in agreements with the applicable union. In the entertainment industry, two of the important relevant unions are the American Federation of Television and Radio Artists (AFTRA) for vocalists and the American Federation of Musicians (AFM) for musicians and instrumentalists. Both unions work hard to protect the rights of singers and musicians by requiring labels to abide by set financial scales when paying an artist. Keep in mind that these scales are minimal. The AFM also urges artists not to sign a contract longer than five years. An artist signed to a long-term, seven-album deal with most major labels will take much longer than five years to complete the requirements of that contract. A good legal or financial representative will consider the various factors to ensure that the artist receives the appropriate pay, such as the marketplace or the artist’s track record.

Years ago, Bad Boy Records’ urban act 112 found out how restrictive and long term their contract was after they sold millions of records and then attempted to leave the label. After much negotiation and near legal action between the group and Bad Boy, the two parties resolved the matter when the group and the label agreed to modify the initial contract. After a brief stint with Def Jam/Def Soul, the group is currently scheduled to release a record on its own label (One Twelve Music) distributed through Irv Gott’s The Inc. company.

RECORDING FUNDS AND RECORDING COSTS

Generally, a recording contract will indicate in the first few pages what the recording fund and budget will be for the albums to be recorded. The contract will also discuss recording costs. Recording costs are those expenses incurred by the record label in recording the masters and are generally recoupable from future royalties. This is critical to understand because it basically means that as the artist you pay for everything out of your future royalties. Typically, the contract will have language that states:


SECTION 3. RECORDING COSTS

Recording Costs. The words “recording costs” shall mean all costs incurred by Record Label for and with respect to the production of masters, as distinguished from manufacturing and distribution costs, including, without limitation, the cost to the Record Label of all instrumental musicians, vocalists, conductors, arrangers, orchestrators, copyists, etc., all studio, tape editing, mastering, and other similar costs in connection with the production of the final master, and all other costs and expenses incurred by the Record Label in producing masters hereunder, from time to time, and which are customarily recognized as recording costs in the phonograph record industry.



Music industry veteran Angelo Ellerbee, the president and CEO of the Double XXposure Agency, is a legend in the music industry. Ellerbee once told a packed audience at BMI’s New York headquarters that “a record label or record company is just a bank that loans you money.” Ellerbee explained, similar to the clause above, how he had to educate his artists that they would pay everything at the end of the day and to realize “nothing was free.” Seeing a need to guide urban artists, Ellerbee created a “charm school” to train and manage such stars as Mary J. Blige, Dionne Warwick, DMX, Ginuwine, and dozens of others in dealing with the media and overall artistic presentation.

With over twenty years experience in the music business, Ellerbee was asked by our law firm and BMI to discuss his career and touch on the “dos and don’ts” of the music industry. Some members of the audience shook their head in disbelief at Ellerbee’s suggestion to view a label as a bank, but his comments were accurate in many ways. A label essentially loans artists the money to pay recording costs, marketing costs, and any other unforeseen expenditures that arise during the term of the contract.

Similar to the Recording Costs clause, the initial pages of the contract will include a section focusing on the Recording Fund. Without a recording fund, you can’t pay for the recording costs! Thus, a Recording Fund is a fixed amount of money determined by the label and the artist’s representative and used to complete the project from beginning to end. At one point in the music industry, a recording fund for an R&B artist making his first album at a major label could range from a low of $250,000 to a high of $500,000 or even a million or more, as discussed below, if top-notch-producers are retained. Traditionally, in urban music, the label established certain minimums and maximum funds for the album. And, the recording contract clause with the fund might increase slightly for each album thereafter and read as follows:


SECTION 4. RECORDING FUND

Recording Fund. Conditioned upon Artist’s full performance of all the material conditions hereof, Record Label shall pay to Artist the following aggregate recording advances (inclusive of all recording costs) for each album delivered to Record Label in satisfaction of the terms herein … the recording fund advance shall be an amount equal to twenty five (25%) percent of the aggregate royalties, less actual returns and credits (after provision for reasonable reserves for returns and credits) earned by Artist from sales of the prior two (2) albums delivered to company and released through normal retail channel hereunder (except as to the second album delivered to the Record Label hereunder, fifty (50%) percent of the aggregate royalties less actual returns and credits)… Notwithstanding the foregoing, each such advance for the Recording Fund, if there is any, payable pursuant to this Paragraph 4, shall not be less than, nor more than the following applicable amounts:

 

[image: ]



This Minimum and Maximum Fund, sometimes called a “Mini-Maxi” budget, is basically a way of ensuring that the artist will receive a certain minimum and capped maximum on subsequent examples. Thus, the formula above is basically one where the label is promising that the recording fund will be 25 percent of the aggregate net royalty earned from the two prior albums, except for the first album above, which is at the base rate of $200,000, and the second album which would be based on 50 percent of the Artist’s first album net royalty. It is a little complicated, but it is a good idea to have it spelled out in your agreement, so you can have someway of knowing what the recording fund will be on future albums. These numbers above will vary from label to label, and you should not expect to see this grid in all contracts as each label has its own form contract.

It is also important to note that in gospel music, the budget might be half of these amounts, if that much, because of fewer record sales, unless you are the gospel superstars Donnie McClurkin, Yolanda Adams, or Kirk Franklin. (I italicized gospel superstars as it sounds like an oxymoron!)

Although recording costs should not exceed the established fund, this is often the case as the making of an album is full of surprise expenses and unforeseen costs. If an artist is expected to deliver a great album, the label is generally prepared to add more money. For example, if the label has the opportunity to bring in a super-hot writer-producer such as Diane Warren or Jermaine Dupri, it will increase the recording fund to secure top talent for the project.

Typically, many urban artists have struggled financially most of their lives. The thought of seeing anywhere from $500,000 to $1 million committed to their artistry is very enticing, but keep in mind that a recording fund is not provided as a blank check. The label releases funds on a week-to-week basis as the artist works with various producers and studios to record an album. Most often, payment is made directly to the studios, corporations, or other entities involved with the recording process.

In many cases, the artist will receive a 10 to 20 percent advance from the fund for living expenses or his own personal use. If an agreement is negotiated to include what is known as “overage,” the artist can keep the remaining money if the entire budget or fund is not used. In most instances, however, a new artist will utilize the entire budget, so most artists are stuck with their advance as the only money they see for quite some time.

In addition to an advance, recording costs include everything imaginable, from studio time, engineers, musicians, background singers, and producers, to cutting demos, traveling, and living arrangements for the artist, as well as food and clothes. As stated above, the label will cut checks for each of these costs as they arise during the recording process. The label’s goal is to record and produce an album that falls in line with the budget pre-established by the top executives. Like Ellerbee points out, it is important to understand that an advance and overall recording fund is just a loan from a bank. In this case the bank is called a record label.

Finally, under the standard recording contract, a copy of which is available at our website (www.thisbusinessofurbanmusic.com), the record company covers all of the associated costs with the recording session, as well as those costs associated with the recording’s manufacture, marketing, promotions, and sales. As Prince and so many others have learned the hard way, these upfront expenditures can create a high six- or seven-figure debt that must be repaid. In the music industry, before the artist receives any profits, his or her record label will deduct the debt accrued making the album. The debt is deducted from the revenue derived from the CD sales, and this occurs before the artist sees a penny, despite profits made by the record label. This concept, prevalent in the recording industry, is known simply as a label “recouping” its expenses.

As a result, an artist may have to sell millions of records to recognize any profit from his or her album. For example, if an artist makes fifty cents a record and sells one million records, the artist would be due $500,000 from the record company’s gross revenue. Here’s the problem: The label takes the $500,000 that is due to the artist and deducts all costs, advances, and expenditures associated with making the album. It is only once all associated costs are paid off that the artist will see revenue from his or her album. It is an unbelievable accounting system and a strange way of doing things, but that is the music business. Clearly, we can now understand why Prince felt like a slave to his label. If you don’t understand, don’t worry, by necessity we discuss this in more detail later in this chapter and the book.

SELECTION OF MATERIAL

In the 1960s, Berry Gordy established Motown Records. He also established a lesser-known company called Jobete Publishing, named after his three children: Hazel Joy, Berry, and Terry. Although not as popular, Jobete became the vehicle through which he would administer hundreds of songs for many years to come. Gordy strategically owned both the label and the powerful publishing house while maintaining his involvement as a songwriter, producer, and arranger. From the Four Tops, the Temptations, and the Supremes to the Jackson Five, he co-wrote or co-owned songs for most of Motown’s major artists and generally selected what material to include on the album. With this style, Gordy designed a process that for many years to come would be the way of life for the artist signing to an urban label.

During the process of negotiating a recording contract, an artist will often insist that he or she must have complete control over the songs selected, producer selected, and overall material on the album. However, a new artist is not in a position to make such a creative-control demand, and that request will rarely be granted. While a label will consider an artist’s input, at the end of the day it is the label that makes the final decision and runs the show. Generally, a selection clause will read as follows:


SECTION 5. SELECTION OF MATERIAL

Selection of Material. Record Label shall have the sole right to select all material, songs, and producers that contribute to the album. Record Label, in good faith, will seek input from the artist in the selection of material and songs.



As indicated by this language, the record company may consider the artist’s ideas, but it does not have to follow his or her suggestions and can make the final decision. This clause is very significant for several reasons, including the fact that many artists will feel they know their sound and will sometimes refuse to yield to suggestions from the label. It is also important because of the songwriting royalties due and payable when certain material makes the album by a given writer.

ARTIST ROYALTY RATE

When reading the recording contract, you will see the opening clauses establishing the Term, Exclusivity and Advances and Recording Funds, and ultimately, one of the most important, the Royalty Clause, which sets forth how much money the label has agreed to pay to the Artist as a royalty. Sometimes royalty figures are called “points” and this term means the same thing as percent. For example, if Anita Baker had a 10-point royalty, it is the same as a 10-percent royalty.

It is important to understand that if you are an artist signing a recording contract or an attorney reviewing a recording contract, first analyze whether the royalty rate is based upon a wholesale price, which is the price charged to the seller of the record, or a retail price, i.e., the price paid by the consumer who buys the record at Barnes & Noble, Strawberries, or Wal-Mart. Whatever you do, make sure you understand this and remember, the general rule for determining the basic royalty rate is simple: a royalty rate based on wholesale price should be approximately double a royalty rate based on the retail price. (I have provided a few examples at our website, www.thisbusinessofurbanmusic.com.)

For purposes of this chapter, a standard royalty clause provides for the artist to be paid a cash percentage of the profits earned on the recording. The royalty paid is a small percentage of the suggested retail list price, or SRLP (as the term is abbreviated in the contract). I generally advise my clients to seek an Adjusted Base Rate, which slides upwards as the album sales increase. Generally, the clause, in summary, might appear as follows:


SECTION 6. ROYALTIES

Royalties. Subject to the other provisions of this Agreement, in respect of sales by Record Label on its top popular label in the United States of any album consisting entire of masters through Normal Retail Channels in the United States (“USNRC Sales”) the royalty payable hereunder for such sales (as determined in accordance with the Record Label’s standard accounting procedures and as reflected on statements rendered hereunder) shall be as follows:

(b) Artist Royalties Rate Escalation on Album (1) Sales shall be:



	Albums Sold
	Rate



	0 to 499,999
	10%



	500,000 to 999,999
	11%



	1 million or more
	12%





(c) Artist Royalty Rate Escalation on Album (2) Sales shall be:



	0 to 499,999
	11%



	500,000 to 999,999
	12%



	1 million or more
	13%





(d) Artist Royalty Rate Escalation on Album (3) based on sales:




	0 to 499,999
	12%



	500,000 to 999,999
	13%



	1 million or more
	14%







This chart above basically establishes a royalty rate that starts at a different base of 10 percent on album #1, 11 percent on album #2, and 12 percent on album #3, thus assuring the artist is constantly improving his share of the profits by raising his base royalty rate and imposing certain royalty increases as the album becomes gold, platinum, or better.

After the contract sets forth the royalty rate for the artist, the Record Label will generally have a clause explaining the payment to producer. Specifically, most producers will ask for “points,” as stated above, which will typically come from the artist royalty payments. A typical clause could read as follows:


SECTION 7. PRODUCER POINTS

Producer Points. Artist will be solely responsible for producer points of three percent (3%) or less. Any producer points above three percent (3%) to a maximum cap of five percent (5%) will be split equally fifty/fifty (50/50) between Artist and Record Label. Record Label will be responsible for any part of percentage of producer’s points that exceed five percent (5%) or higher.



This above clause sets forth that the label will reduce the artist royalty to pay the producer up until a maximum of three points. In the event, the producer’s points is higher, the label will split this cost with the artist. A top-notch producer can demand a full 5-percent royalty. There are tons of lawsuits involving producers suing artists for points.

On April 15, 2006, the Grammy-winning singer-producer Kenneth “Babyface” Edmonds filed a breach of contract lawsuit against Anita Baker, claiming she owed him more than a quarter of a million dollars. Specifically, in his lawsuit, Babyface alleged that Baker broke two oral agreements with him, as co-writer, co-producer, and a performer on the song “Like You Used to Do” on her 2004 album My Everything. The lawsuit alleged that Baker refused to pay Babyface producers royalties equaling at least $100,000 from an estimated more than 500,000 album sold. He also alleged that he and Baker had an agreement to perform four concerts together, but that she canceled two shows and refused to pay him $150,000 in damages for those dates.

Another good example is the Tupac story. When Tupac Shakur died in 1996, he did not have solid legal counsel. In fact, Dina LaPolt, who advises the late rapper’s mother and estate explained in a recent interview that “When Tupac died, he never had a music lawyer.” And LaPolt advised, “When you are a recording artist, every royalty payment that goes to producers and other third-party royalty participants, people that perform on your album, comes out of the artist’s royalty.” With Tupac’s combination of writing teams and producers, she explained, if they write music with the artist, then the artist has to do agreements with them, like song split agreements, so these people share in the publishing money.” But, “when Tupac died, nothing was papered on his behalf.” And, sadly, LaPolt shared, “Under the terms of Tupac’s recording agreement, the label was still allowed to release all his albums notwithstanding the fact that none of the paperwork was done, and they just didn’t pay him.”

In fact, according to LaPolt, the record label “just froze all the royalty streams and kept their profits…and there was literally over $13 million in frozen royalty payments that belonged to Tupac, his producers, all his co-writers.” LaPolt, a brilliant attorney, and other attorneys spent quite some time untangling the legal issues, going “song by song and working out all the copyright splits” to pay all the song-writers and producers, whether it was Dr. Dre or the OutLawz, to make sure everyone was paid. So the moral of the story as an artist is to understand the business of music in signing that recording contract and make sure paperwork is done to pay the producers and everyone else.

STANDARD DEDUCTIONS

From the SRLP of $19.99 for each compact disc (CD) sold, the record label deducts the manufacturing costs, excise taxes, foreign duties, and other expenses it incurred to reduce the amount of profit payable to the artist. Longstanding gospel artist William Becton, whose hit “Be Encouraged” sold over a million copies, often tells me, “the record label will deduct everything possible, and it’s very important for artists to realize this when they sign a recording contract.” With all of these expenses deducted from the label’s gross profits, the record company will then pay a new artist a royalty rate somewhere between 7 and 12 percent of the SRLP for each CD sold in the United States market. In the sample contract language above, the artist started at a 10-percent royalty rate, with built-in potentials for escalation depending on sales increases.

DEDUCTIONS IN FOREIGN COUNTRIES

It is important to note that there is a different rate paid for non-American record sales. For example, in Canada, the artist receives the same royalty that he receives in the United States. But, in other countries, such as Japan and Australia, there may be a 25-percent reduction in the royalty rate. If so, the artist receives a 10-percent royalty in the United States (per chart), that royalty rate would be 7.5 percent in these markets. As for the rest of the world, or ROW, as abbreviated in the contract, the artist receives a 50-percent reduction in the royalty rate unless his or her representatives can secure a higher percentage. These rates are general standards, but an artist is always free to negotiate a better deal and seek higher royalty rates across the board. Naturally, this is only possible with solid legal representation.

New Artist vs. Superstar. In our hypothetical example we used a 12-percent royalty rate. It is important to understand that the artist royalty rate is determined by the status of the artist and how well that artist’s representatives negotiate the deal. To determine the artist royalty rate and the negotiation process for such clauses we place the artist in one of three categories: new artist, mid-level artist, and superstar artist. The royalty scale for these three categories is usually as follows:




	ARTIST
	ROYALTY RATE



	a) New artist
	7%-12%



	b) Mid-level artist
	13%-15%



	c) Superstar artist
	16%-20% or higher






For purposes of illustrating the grid above, we can look at three urban artists who fit these categories. In 2002, EMI Gospel signed urban gospel artist Smokey Norful. Norful had sent me his demo years prior, and when he soared to success right out of the gate, I was not surprised at all given the hot production work of Derrick “DOA” Allen, who made the hit album. But, as a new artist his royalty rate most likely fell into the lower new artist category above of 7 to 12 percent. Despite his debut album being certified “gold” by selling over 500,000 units, unless he had specific step-up language in his contract that increased his royalty percentage upon reaching certain thresholds or number of records sold, he most likely continued to receive the royalty rate typical for a new artist. Furthermore, unless he renegotiates the term of his recording contract, he will most likely see the same royalty rate on album number two, and like most artists will stay in debt to his label for thousands of dollars as he records his future albums.

Likewise, artist Brian McKnight, who has sold a combined total of over 16 million albums, would command a royalty rate in the mid-level range. A mid-level artist is an artist who has not reached Michael Jackson or Prince status but has sold consistently over the years and usually sells a couple million copies on each album release. McKnight, who has recorded for several labels, including Motown for several years and now Warner Bros., has built a solid consumer audience that places him in the mid-level range in negotiating his royalty rate. Keep in mind that his expenditures, budget, and marketing costs are most likely much higher than a new artist like Norful, so despite the record sales, he can still find himself in debt to the label after a top-selling album.

Major performers like Alicia Keys, Whitney Houston, and Aretha Franklin are artists who could demand a superstar royalty rate and most likely receive over a dollar per record. An artist can begin to generally demand a superstar royalty rate when his or her sales have exceeded 10 million copies for a prior record. When an artist sells 10 million records that album is considered to have reached the “diamond” plateau. There are only a few artists who fall into this category (Britney Spears, the Backstreet Boys, Nelly, and Usher are a few). Keep in mind that they have achieved this level by being enormously successful for many years. Keys has sold more than 20 million records, Houston has sold over 80 million records, and Franklin, an icon for more than forty years, has sold over 100 million records. Usher took his hit song “My Boo” and stormed to over 10 million records sold in one album.

ROYALTIES NOT PAID

Whether a new artist, a mid-level artist, or a superstar icon, the record label will generally attempt to only pay on 90 percent of records sold. Record companies maintain that approximately one out of ten records or CD shipped to stores are damaged, returned, or destroyed. This is a discrepancy that has existed betweens artists and labels for years and in recent years artists have successfully fought the labels on this issue.

Record companies also refuse to pay artists a royalty on “free goods” given away as promotional or marketing materials. For example, in the fall of 2004, Universal urban artist Nelly released two CDs that debuted at #1 and #2 on the Billboard Top 200 Chart. In an attempt to create some buzz and excitement, Universal executives most likely sent out thousands of promotional copies of the album at no charge to radio stations, music journalists, and other potential marketing outlets.

Unfortunately for Nelly, these promotional copies, or “free goods,” will not render any financial royalties for the superstar rapper, who has sold more than 20 million albums in the last five years. However, because of Nelly’s superstar status, his representatives can request (and will most likely receive) a cap on the number of free goods given away. If it is possible, an artist should limit the number of free goods to no more than 5 to 10 percent of records shipped. The recording contract will provide a clause that states:


SECTION 8. FREE GOODS

Free Goods. Royalties shall not be payable with respect to the following: Records given away, invoiced on a “no charge” basis, or furnished at a substantially reduced price to any customary recipient of free or discounted promotional records, including, but not limited to, Artist, a disc jockey, a program director, a record reviewer, a radio or television station or network, a motion picture company, a music publisher, Record Label’s employees, an individual producer, any performer on the record, an educational institution, a library.…



This language is clear in setting forth what records will not produce any monies or royalties for the artist. The artist should negotiate his or her contract to specifically state what are free goods and a limitation on how many records are sent out as free goods.

A Sample Royalty Calculation

With all of the information above, it is important to see how it plays out for the artist. Let us examine a sample royalty calculation. Many agreements will state the following: “A new artist has a 12-percent ‘all-in’ royalty.” An all-in royalty rate means that the artist must pay the producer a royalty out of the artist’s 12 percent. The producer royalty is generally around 3 percent, unless the individual is a superstar producer who commands a higher 5-percent royalty rate. Assuming for purposes of this illustration that the artist hired an average producer who charges the 3 percent, this leaves a 9-percent net royalty for the artist, who initially received 12 percent. From this 9-percent royalty, the following deductions are made:


25 percent for packaging
25 percent for the record company's reserves
15 percent for "free goods"
15 percent CD (new technology) deduction for a CD
10 percent for damaged or destroyed good



Thus, the 12-percent all-in royalty is in actuality a 3.29 percent royalty after all deductions: 12 percent minus 3 percent (for the producer royalty) X 0.75 (for packaging) X 0.90 (discounting damaged goods for 90 percent of sales) X 0.85 (for “free goods” given away) X 0.85 (CD rate) X 0.75 (for reserves kept by label). Unfortunately, at the end of the day, the artist will receive approximately $0.65 cents for each $19.99 CD sold instead of the deceiving $2.39 (12 percent of $19.99). (We get this figure by dividing $19.99 by 3.29%, equaling 0.65 cents). And, as stated, even if the artist sells 1,000,000 (one million) copies, at .65 cents a record, the label would only owe you about $650,000 (and of course, all expenses would come out of your royalty check before you see a dime as an artist).

MARKETING AND PROMOTIONAL DEDUCTIONS

Free goods are considered a form of marketing for the label, along with advertising. If a record company has more than one artist on its roster, each artist will pay his share in a joint marketing campaign. Specifically, the label will purchase an ad and charge each artist a proportionate share of the label’s total marketing and promotions cost. As background it is important to understand how important marketing is and we discuss such in depth in a later chapter. However, for this section, one key marketing player who comes to mind is Jackie Rhinehart.

As former Vice President of Marketing at Universal Records, pioneer Rhinehart worked on top artists Rakim, Nelly, Murphy Lee, Boyz II Men, and Erykah Badu, to name just a few. She explained to me that marketing is the real key for breaking an artist and often her goal was to “motivate the purchase of records.” “I want to make an artist’s concept clear so people can see what the artist is all about.” Sometimes Rhinehart would “send out promo copies (i.e., free goods) of the album and solicit feedback.” This feedback was used to give Motown a clear picture of the target audience, according to Rhinehart, a graduate of USC, who also worked with Dionne Warwick and LaFace Records.

Most likely if Rhinehart created a marketing plan for Universal Motown’s artists, the cost was shared. For example, Motown had artists India Arie, Boyz II Men, and Smokey Robinson under contract. If the label bought a print advertisement featuring photos of these three artists, the cost of this advertisement would be divided among the artists and go toward their unrecouped balances or outstanding debt as listed on their royalty statements. An unrecouped balance is simply outstanding debt for monies the label has spent in the past. Likewise, labels hire street teams and independent promoters, or “indies,” to promote an artist’s record and create “street buzz.” Generally, the record company attempts to pass this cost off to the artist, and the artist sees a huge “unrecouped” debt on the next royalty statement.

UNRECOUPED EXPENSES

The term unrecouped is important for an artist to understand. In our example, the artist sold a million records but still remains unrecouped. Most likely, 99 percent of all urban and gospel artists find themselves unrecouped and still in debt to the record company. An artist should be aware that any money advanced by the record company is deemed unrecouped, whether the money was used for recording purposes or personal matters—e.g., an apartment, clothing, a haircut, a video, a new car, or just cash in hand to the artist for per diems. If the record company lays out the money, they want to fully recoup what they spend.

A classic example is the instance above where a label spends $2 million to make an album, the accompanying videos, and the marketing blitz. The artist then goes on to sell a million records and the record company grosses well over $10 million (assuming the label had the record on sale at an SRLP of $10, this would tally as $10 X 1,000,000 units sold = $10,000,000). Assume the royalty clause in that artist’s contract promises approximately $.60 per record after those items listed in our chart above are deducted. On a platinum-selling record the company would owe the artist $600,000 in royalties out of the $10 million gross. However, the label deducts this $600,000 amount from the “unrecouped” $1.5 million it spent to make the album, produce the videos, pay for all of the artist’s personal expenditures (apartment, limos, clothes, et cetera), as well as the layout funds for the recording’s marketing. So the math would be $1,600,000 (expenses) minus $600,000 (royalty amount owed to artist) which results in negative $1,000,000 (the negative debt owed by the artist on a platinum album). As a result, the platinum-selling artist heads into the studio to record his or her second album with a $1 million unrecouped debt. The label still turns a profit, grosses $10 million, and fully recoups its initial investment. The label relies solely on the artist’s royalties to pay the album’s cost. It’s as if they create two pots: one with their profits and the other with the artist’s profits. Unfortunately, they only dip into the artist’s pot to pay the costs.

Top-selling R&B legend Freddie Jackson once told me that despite selling over 10 million records and recording a dozen top-selling hit songs (including “You Are My Lady,” “Rock Me Tonight,” “Jam Tonight,” and “Tasty Love”) he never saw a substantial royalty check. Jackson shared countless stories of how his label would always say those infamous words: “Freddie, you are still unrecouped.”

That recoupment will travel with the artist from album one to album two and so on until you are fully recouped. In essence, you record a second album but still have debt from album one on top of the second album costs.

CONTROLLED COMPOSITIONS AND MECHANICAL ROYALTIES

The artist as a songwriter has to scan carefully for what is called a “controlled composition” clause. This is very important because it addresses not only who will own the songs and pay mechanical royalties, but also whether the artist will get the full statutory rate of nearly ten cents per song and per copy. The controlled competition clause generally reads as follows:


SECTION 9. CONTROLLED COMPOSITIONS AND MECHANICAL ROYALTIES

Mechanical Royalties. a) All musical compositions or material recorded pursuant to this agreement which are written or composed, in whole or in part by Artist or any producer of the masters subject hereto, or which are owned or controlled, directly or indirectly, in whole or in part, by Artist or any producer of the masters subject thereto (herein called “Controlled Compositions”) shall be and are hereby licensed to Record Label for the United States and Canada and each other country throughout the world, at seventy-five percent (75%) of the minimum applicable United States or Canadian statutory royalty rate or other corresponding rate (without regard to playing time) as of the date upon which the Masters are first recorded hereunder. Mechanical royalties shall only be payable on records for which royalties are payable hereunder. The license granted in this subparagraph a) includes the right, without additional compensation, to record, reproduce and perform the Controlled Compositions in synchronization with audiovisual recordings.

Notwithstanding the above paragraph, the maximum rate which Record Label or its Affiliates or their licensees shall be required to pay in respect of an album shall be equal to ten (10) times the Controlled Composition Rate, and the maximum rate in respect of any other record shall be equal to the number of compositions contained thereon (not to exceed three (3) times the Controlled Rate). If a 12-inch (12”) Single released by Record Label or its Affiliates, or their licensees contains more than two (2) recordings of the same Controlled Composition, such releasing party shall not be obligated to pay more than two (2) times the above rate in respect of such Controlled Composition on such record. Without limiting any other rights hereunder, if the aggregate mechanical royalty rate for any record exceeds the rate provided for herein, a pro rata share of such excess may be deducted from any and all sums due you hereunder.



In this clause, the label makes it clear as to what they will pay for each song written. As we will fully discuss in Chapter Fourteen, under copyright law a songwriter is paid approximately ten cents per copy sold for having a song appear on an album. If the artist is the songwriter and wrote all ten or so songs on the album, he or she will receive about one dollar for the total number of songs on the album per copy sold.

Note in this sample language above that the label limits to ten the number of songs on which they will pay the mechanical license fee. The label also seeks a license from the artist as songwriter to use these songs and requires that the ten cents is reduced to 75 percent of this figure, or what is commonly called, “3/4ths stat.” The label will seek to limit the amount it pays to only ten songs at most. As a result, if an artist records an album with twenty-two tracks, the label is only paying mechanical royalties on an amount equal to $.075 X (times) ten songs, or $0.75 in total. The twenty-two tracks would be prorated to approximately 0.037 cents a song, per CD sold. (See our publishing story about the LOX later to fully understand.)

It is important to understand publishing income versus artist royalty income. As discussed in later chapters, the label pays an artist a royalty rate of about fifty cents per copy sold. However, any songwriter royalty is paid to the copyright owner. Thus, on a platinum album where the artist is allowed to include some of his or her song material, that artist could see a few hundred thousand dollars in mechanical royalties. For instance, if Diana Ross owned “Baby Love” and “Stop! In the Name of Love,” she would still be collecting publishing income today on the millions of recordings sold, licensed, and reproduced each year.

Motown artists learned the hard way that mechanical license and publishing income trickles in over many years. For many urban artists, this income is their livelihood when they no longer have a record on the Billboard charts. As a result, it is highly encouraged that an artist develop as a writer for longevity and financial reasons. For example, a hit song like Stevie Wonder’s “I Just Called to Say (I Love You)” can be licensed many times over for jingles, movie soundtracks, samples, remakes, re-releases, or commercials. If administered professionally the revenue for the writer would easily exceed seven figures annually.

Artists are best served by hiring an advisor to interpret and fully explain music publishing. But, owing to their failure to understand this concept, most urban artists end up financially strapped.

MUSIC PUBLISHING

Several years ago, Berry Gordy sold Jobete Publishing for more than $100 million to EMI Music Publishing. According to Marty Bandier, the head of EMI, the catalog is “the greatest American body of music produced during the twentieth century, [with] a library containing 100 number-one records.” The announcement of the EMI purchase of Jobete sent shockwaves through the music industry and the business sector worldwide as it reportedly took two decades to win over Gordy. Most people were unaware that Gordy owned a substantial portion of the Motown hits. As a label president, Gordy guided the careers of Diana Ross and the Supremes, the Four Tops, the Temptations, the Jackson Five, Marvin Gaye, and many others. While publicly guiding their careers, Gordy was privately guiding the development of a lucrative publishing catalog. Unfortunately, many of the top artists of the Motown era did not understand what music publishing, co-publishing, mechanical licenses, and cross-collateralization meant to their careers. Years later, many would publicly complain of struggling financially, while Gordy amassed a fortune in publishing income. We discuss this at great length in Part III (copyrights) on music publishing, but it is very relevant to negotiating the recording contract as well.

For each song written by an artist that is five minutes or less, that artist can expect to earn approximately ten cents for every CD sold. As a result, a platinum-selling CD would earn the artist almost $90,000 to $100,000 for the placement of one original song, five minutes or less, written by the artist as the copyright holder. (A later section addresses what occurs if the song is longer than five minutes.) If the record company refuses to select any original material authored by the artist as the songwriter, that artist loses a great potential earning opportunity. When the artist, as a songwriter, grants the record label or its related entity, a share in the publishing, the publishing clause generally reads as follows:


SECTION 10. PUBLISHING

Publishing. Artist hereby consents and agrees to share, assign and convert a 50% interest in all of his copyrights for songs written during the Term. Artist hereby agrees to execute the necessary documents for purposes of indicating the joint ownership, and in the event of failure to do such, Artist grants the record label the power of attorney to file the necessary legal paperwork to effectuate joint copyright ownership.



As was the case with Gordy in the 1960s, today’s music moguls and executives (Diddy, Dr. Dre, Kirk Franklin) are writers or producers themselves. In addition, they have writers with whom they frequently do business for the artists signed to their roster. So when a new artist signs with a label, the label generally knows which writer or producer it hopes to use for the project. All of these factors play a key role in whether the artist is able to secure his or her own original work on the album.

As previously stated, Gordy made a fortune selecting songs for his artists that he “coincidentally” owned. He also reaped the profits of that same material for years to follow in publishing income. Like Gordy, Diddy followed this blueprint with his Bad Boy label and co-owned many of the songs recorded on his artists’ releases. A number of other label owners, including super-hot urban producers Jermaine Dupri, Dallas Austin, and Babyface have all selected and co-owned the material that their artists perform on a given album. Despite this common trend, an artist should try to secure his or her own material on their recordings and profit from the future publishing income associated with those songs.

As a new artist, it is difficult to demand to keep your publishing rights, but where possible an artist should seek a clause like that above, which retains all of the artist’s rights as a songwriter and publisher of his or her original music. If the label owns the publishing, the clause would indicate a 50/50 split.

OWNERSHIP AND REVERSION OF MASTERS

Several years ago, a New Orleans rapper named Percy Miller started selling records from the trunk of his car. Many in the music industry thought Miller and his unknown label were just another fad. Most thought of Miller as another gangmember-turned-label-executive who wouldn’t be around long. Little did the industry know that Master P (as Miller was called) would dramatically change the landscape of rap and prove artists and their self-owned labels could control the use of their master recordings.

Simply put, a “master” is that final embodiment of the music and lyrics that the artist records at a studio or recording facility in the form of a reel, tape, CD, DAT, or computer file. Once the complete master is recorded, the label orders copies from the master in the printing of the album. In recent years, several cases have been brought by artists seeking to maintain control of their masters or to force labels to turn over past recorded masters. As Suge Knight boasted, “It’s always better to own your masters.”

Generally, there are three reasons for an artist to own his or her masters: to receive the bulk of the revenue associated therewith, to control the licensing and exploitation of that music, and to control future greatest hits or re-releases of those same masters. Once an artist signs with a label and records masters, the label generally owns those masters, and the artist is prevented from ever re-recording them for anyone else for a fixed period of time. This clause is sometimes described as the exclusive “re-recording restriction.” The record company often will insist on including contractual language to prevent the artist from recording the same songs and masters for either five years from the date the album is delivered to the label or five years from the date the label actually places the album in stores for sale, known as the “release date.”

Either scenario serves to lock up the masters for years while the label maintains its exclusive rights to exploit them as the sole beneficiary in the marketplace. Once the album is delivered, the label can pull any hit songs from the masters and re-release them, although the artist is still bound from re-recording those hit songs. Even if the artist terminates his or her contract and signs a new contract with a new label, the original label will reap millions from re-releasing the old masters and old albums.

Yolanda Adams had to deal with this situation when she signed with Elektra. Prior to her Elektra contract, she was a signed artist with Verity-Zomba and had minimal success. After moving to Elektra she scored a double-platinum album, and Zomba swiftly released a collection of greatest hits, “best of,” and compilation albums featuring Adams.

As a result, Zomba saw a windfall of profits from the marketing efforts of Elektra. This situation has been a tragedy for many urban artists who have filed suit to gain control of their masters or the right to re-record their hits. Their former label makes the argument that it spent thousands of dollars on the artist and his or her records and it needs to recoup its investment.

Master P thought differently and set the newest trend of hip-hop artists demanding ownership of their masters. Master P found himself on the Fortune magazine top money earners list as a result of his cleverness. Essentially, he earned millions by retaining the ownership and copyright in the masters and merely licensing the masters to his distributors for sale in commercial stores. By virtue of licensing songs without relinquishing any ownership interest, Master P most likely saw his retention of the gross profits fall somewhere in the 70- to 80-percent ballpark. Had he not owned his masters, the label would have raked in the majority of the profits, and Master P would have been another “unrecouped” hip-hop artist. Suge Knight, another gangster-turned-record executive and CEO of Death Row Records, owned and licensed two Tupac albums to Koch Distribution and has made millions from these albums and prior Interscope masters that Tupac recorded.

Likewise, Shekani Akur, the mother of Tupac, also owns a number of her son’s masters and each year earns millions in licensing them for re-release on “best of” albums. When the rap legend died, he had 154 unreleased masters recorded, according to his attorneys. Very wisely, LaPolt, discussed earlier, and Ms. Akur have used these masters to release ten albums since Tupac’s death and set up a center in his honor.

Both Master P and Knight helped educate other urban artists on the importance of retaining rights to their masters. Unlike in the 1960s and 1970s, the trend today is to request either retention of the masters or their reversion back to the artist after the label exploits them for so many years. If an artist does not have the ability of Master P to license their musical masters and catalogs, one suggestion is to request what’s known as a “reversion of masters” clause. A reversion clause inserted in a recording contract can provide that after so many years, the masters revert to the artist who created them. A reversion of masters clause might look like this:


SECTION 11. REVERSION OF MASTERS

Reversion of Masters. During the term of this Agreement and for a period of five years thereafter, Record Label shall own, free and clear, all of the rights to said Masters. Upon conclusion of said period, the Masters shall revert to artist and artist shall own the Masters free and clear in perpetuity, including all proprietary and intellectual rights therein.



This clause is established to provide the label with a window (five to ten years) to earn back its recording costs, marketing costs, and overall financial investment, plus a profit. Likewise, if it is agreed that at some point the label has fully recouped, as we discussed above, it is not difficult to assert that the artist should gain control of the masters. But I must warn you that this is not a clause that record labels will easily concede to unless you are an artist with great leverage and bargaining power.

GROUP ARTISTS AND LEAVING MEMBERS

In 2003, urban artist Justin Timberlake released a very successful solo album for Jive-Zomba Records. The record sold over 3 million copies and soared up the Billboard charts. Many industry insiders thought Timberlake would sign with another label for solo projects. I would assume his Zomba group contract prevented such. Jive-Zomba had signed *NSYNC, Timberlake’s main performing group, to a contract years earlier and had sold millions of the band’s records. Standard record company policy required that any group member seeking to do a solo project had to deliver that album through the Jive-Zomba label. Columbia Records most likely had a similar agreement with Destiny’s Child that allowed Columbia to release the solo projects of current group members Beyoncé Knowles, Kelly Rowland, and Michelle Williams.

A recording contract generally has a clause somewhere toward the end of the agreement that addresses “group members” or “leaving members.” This clause gives the label first right of refusal to release the solo project of any group member. It also allows the label to replace any group member who leaves. The clause generally reads as follows:


SECTION 12. LEAVING MEMBERS

Leaving Members. In the event any member of the group decides to leave the group, or is replaced or incapacitated, or relinquished from his duties as a group member for any reason whatsoever, the Record Label shall have first right to either sign the group member as an individual artist and/or to replace the leaving member as it deems in the best interest of the group and the label.



Based on this language, the label has the artists signed individually and collectively. The Temptations reportedly own their name so they do not have any issues with a record label regarding band members. However, younger artists like En Vogue and Trin-I-Tee 5:7 most likely need label approval to change members or record solo projects. Again, when signing a contract as a new group artist, the standard label policy is to secure the rights to everyone in the group for life, whether solo albums or group projects.

SIDEMAN RIGHTS

It is important to note that while major urban music companies require exclusivity, many labels will allow their artists to appear as a guest artist on other labels. Super-hot urban producer and performer Missy Elliott, an Elektra artist, will often appear on a song or in a video with another artist who is signed to Sony or BMG. Although Elliott is signed to Elektra, her contract allows her to appear in cameos with Beyoncé, Janet Jackson, and Alicia Keys, to name a few, as a “sideman,” not the main star. Elliott’s contract most likely has a sideman provision, which usually reads as follows:


SECTION 13. SIDEMAN PARTICIPATION

Sideman. During the term of this Agreement, Artist will not perform for the purpose of nor will Artist engage in making records for anyone other than Record Label … provided Artist is not prohibited from either producing recordings for third parties or appearing as a so-called sideman. In connection with any such recording for anyone other than Record Label, the following conditions shall apply: (i) Artist’s name and likeness shall not appear on the front cover of any such recording; (ii) on any liner or insert Artist’s name shall not appear in larger size type than any other sideman; and (iii) Record Label shall receive a courtesy credit that states that Artist appears through the courtesy of Record Label.



This provision requires her to acknowledge that she is signed to Elektra Records exclusively and can only appear on another label’s project if the album includes a credit such as this:


“Missy Elliott appears courtesy of Elektra Records.”



In essence, Elektra is granting the courtesy to Elliott to appear on Columbia Records’ Beyoncé album so long as the above tag line is used on the album credits. Elektra makes it expressly clear to Elliott in her contract that while she can appear as a sideman, she cannot be featured as the main artist or central figure in the overall promotion of the album. As a result, Columbia could not include an Elliott photo on the album cover, although her name might be included by adding “Featuring the Missy Elliott single …” to the promotional materials. Elektra’s goal is to enforce its contract and reserve its exclusive rights to maximize the marketing and promotion of a future Elliott project.

BANKRUPTCY

About a decade ago, one of the top-selling girl groups in the history of urban music headed into bankruptcy court and shook up labels nationwide. After selling over 10 million records, Atlanta-based urban trio TLC—a/k/a Rozonda “Chili” Thomas, Tionne “T-Boz” Watkins, and the late Lisa “Left-Eye” Lopes—sought bankruptcy protection because they could not pay outstanding debt. This came as a surprise to the urban music community, but TLC proved they weren’t too proud to admit they were broke despite having released two multi-platinum albums and half a dozen top singles. When the three women all filed for bankruptcy court protection, the music industry took notice.

TLC’s then-manager, Pebbles Reid (then-wife of current Universal top executive Antonio “L. A.” Reid) of Pebbitone Inc., and the group’s record label, LaFace Records (owned by L. A. Reid at the time), both rejected the bankruptcy claims of the group members and contended that they attempted to file solely for the purpose of pressuring LaFace into renegotiating TLC’s contract. The two parties ultimately resolved their differences and released subsequent hit albums. However, the case shook the music industry and exposed the connection between bankruptcy law and the music industry.

TLC’s filing, along with a filing by fellow LaFace labelmate and diva Toni Braxton (who went on Oprah to make her case), reverberated through the offices of record labels. The labels feared urban artists would utilize the case precedent as a quick and efficient way to break their contracts. Few cases drew as much attention as TLC’s plight because of the group’s success at the time of the suit. The group’s first 1992 album, Ooooooohhh … on the TLC Tip, sold nearly 3 million copies with three major hits: “Ain’t 2 Proud 2 Beg,” “What about Your Friends,” and “Baby, Baby, Baby.” TLC’s second album, Crazysexycool, sold over 7 million records world-wide. After that, TLC popped up everywhere—in a cameo for the film House Party 3, on the soundtrack for the Janet Jackson film Poetic Justice, and on tours with the likes of MC Hammer and Bobby Brown.

Despite their worldwide exposure, TLC’s contract was not a good one, based on every report on the case. Specifically, TLC’s contract with LaFace gave the group 7 percent of the revenues from the sale of the first 500,000 copies of their debut and follow-up albums. That increased to 8 percent on sales over a million copies. However, even if the group completed their entire contract length of eight albums, TLC’s percentage increased to just 9.5 percent on sales of more than a million copies. (See our chart earlier in this chapter and recall that TLC should have seen a base royalty rate at 10 percent and rising as high as 14 percent.)

As a result, the group felt it was the best financial decision to file bankruptcy. As discussed above, after paying the producers and deducting all fees, this 9.5 percent would have decreased to a fee of 3 percent to be divided among three group members. By filing bankruptcy, TLC hoped to either force LaFace to the renegotiation table or ask the bankruptcy court to void their recording contract. As a result of cases like this, labels now insert a bankruptcy clause to prevent an artist from using bankruptcy to cancel their contract. That clause might read:


SECTION 15. BANKRUPTCY

Bankruptcy. Notwithstanding anything herein to the contrary, if Artist files a voluntary petition, or is the subject of an involuntary petition, for relief under any applicable chapter of the Bankruptcy Code, 11 U.S.C. §§ 101-1532, Artist agrees to assume this Agreement in accordance with section 365 of the Bankruptcy Code. Artist understands and agrees that inclusion of the foregoing provision in this Agreement was a material inducement for Company to enter into this Agreement.



Section 365 of the Federal Bankruptcy Code currently allows the court to free debtors from burdensome or onerous contracts that impair their ability to make a fresh financial start if the court deems it fair to do so. Artists signed to horrible contracts sometimes look to bankruptcy court as a way out. For example, Profile Records argued this was precisely the goal of three members of the rap group Run-DMC, who filed for bankruptcy in August 1993. The performers insisted they were broke and asked the court to cancel their Profile contract. Within months, the group stepped out of court with a better agreement with Profile Records.

During that same period, five members of the R&B group Silk, discovered by Keith Sweat, fought for months with Sweat’s label Keia Records about their contract. On March 14, 1993, Silk’s members filed for bankruptcy in Atlanta and immediately asked to be freed of their Keia contract. On October 11, 1993, the court approved a settlement that gave the group a new, more advantageous contract with Keia.

Today labels have become wiser and include language in their contracts that essentially vitiates any attempt to file for bankruptcy and void the contract. Specifically, a label will not allow an artist to merely walk away from a deal after it has spent thousands of dollars in support. Labels will now include a bankruptcy clause in all standard contracts, and artists should read the clause closely and understand the implications. Added bankruptcy law expert, Reginald Greene, “TLC and Toni Braxton educated the music industry on the federal bankruptcy code and the legal ramifications of an artist filing for bankruptcy protection.”

OTHER TERMS AND CONDITIONS

There are a litany of other clauses that we could discuss in this section. The “Guaranteed Release Clause,” for example, is covered extensively on our website. We also did not discuss such clauses as coupling, video rights, merchandising, release requirements, assignments, warranties and representations, the governing law provision, the morals clause, suspension and termination, force majeure, joint recordings, or the standard boilerplate clauses that appear at the end of most recording agreements. For purposes of this chapter, we have covered the major terms that an artist should be concerned with if he or she is considering signing with a record label and the contractual language you will see from time to time throughout this book. If you would like to see helpful articles and sample contracts, please visit our website: www.thisbusinessofurbanmusic.com.




End of sample
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Be It Hercby Resolved that the Following Individuals Shall Serve in the
Following Capacities as Officers:

NAME
Rodney Jerkins
Fred Jerkins Jr.
Fred Jerkins Sr.
Lynn Jerkins

Signed by:

TITLE
President
Vice President
Treasurer
Secretary

Date:

Secreaary of Darkehild Productions
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Thriller Song List: Songwriter: Running Time: _Royalry:
“Wanna Be Startin’

Somethin® Qackson) 602 s.1225
“Baby Be Mine” (Temperton) 420 $.0910
“The Girl Is Mine” Qackson) 382 $.0910
“Thriller” (Tempertonffackson) ~ 5:57 $.1050
“Beat Ie” (ackson) w17 50910
“Billic Jean” Qackson) 457 s.0910
“Human Nature” (Bewtis/Porcaro) 405 50910
“PYT.

(Pretty Young Thing)”  (Ingram/Jones) 358 50910
“The Lady in My Life”  (Temperton) w57 50010
Tot 8645
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THIS BUSINESS OF

| MUSIC

A Practical Guide to Achieving Success
in the Industry,

from Gospel to Funk to R&B to Hip-Hop

James L. WALKER, Jr., Esq.

'BILLBOARD BOOKS

AN 1MpRINT OF WATSON-GUPTILL PUBLICATIONS
New York
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THIS BUSINESS OF
URBAN MUSIC

A Practical Guide to Achieving Success
in the Industry, from Gospel to
Funk to R&B to Hip-Hop
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