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PREFACE

The question of nationality—of “identity”—has stalked Afro-American history from its colonial beginnings, when the expression “a nation within a nation” was already being heard. In recent decades it has re-emerged fiercely in political debates, and it is destined to remain with us, however triumphant “integrationist” or “separatist” tendencies appear at a given moment. Some historians, black and white, interpret the Afro-American experience as a separate national experience; others, black and white, interpret it as a more or less ethnically distinct component of a single regional or national experience. The closer one looks at the quarrel, the clearer it becomes that no such formula can account for so rich and contradictory an experience.

In this book I refer to the “black nation” and argue that the slaves, as an objective social class, laid the foundations for a separate black national culture while enormously enriching American culture as a whole. But that separate black national culture has always been American, however much it has drawn on African origins or reflected the distinct development of black people in America. White and black southerners, however different they may claim to be and in some ways are, have come to form one people in vital respects. As C. Vann Woodward observes, in American Counterpoint:


The ironic thing about these two great hyphenate minorities, Southern-Americans and Afro-Americans, confronting each other on their native soil for three and a half centuries, is the degree to which they have shaped each other’s destiny, determined each other’s isolation, shared and molded a common culture. It is, in fact, impossible to imagine the one without the other and quite futile to try.



Originally, I had planned to explore the theme of nationality throughout the book and to examine its political implications in an epilogue. I have decided, however, to leave the matter for a later date and a more appropriate format. My reading of the evidence as constituting a national thrust—in its objective significance more than as a conscious effort by the slaves—may therefore appear as an obiter dictum. Yet I trust that every reader is capable of recasting certain formulations in useful alternative terms. I hope I have shown that the slaves made an indispensable contribution to the development of black culture and black national consciousness as well as to American nationality as a whole. But, knowing that the ambiguity of the black experience as a national question lends the evidence to different readings, I have chosen to stay close to my primary responsibility: to tell the story of slave life as carefully and accurately as possible. Many years of studying the astonishing effort of black people to live decently as human beings even in slavery has convinced me that no theoretical advance suggested in their experience could ever deserve as much attention as that demanded by their demonstration of the beauty and power of the human spirit under conditions of extreme oppression.

The reception accorded by white America to the black people brought here in chains and raised in slavery and under racist oppression has, first and foremost, provided a record of one of history’s greatest crimes. I have tried to tell the story not so much of the crime itself, although I hope I have not slighted it, as of the black struggle to survive spiritually as well as physically—to make a livable world for themselves and their children within the narrowest living space and harshest adversity. And if I have tried to present the slaveholders not as monsters but as human beings with solid virtues of their own, my intention has hardly been to spare them condemnation for their crimes. They commanded and profited from an evil social system; whatever the extenuating circumstances, qualifications, and complexities, they remained in the end responsible for what they wrought. But I have also tried to show that, for a complex of reasons of self-interest, common humanity, and Christian sensibility, they could not help contributing to their slaves’ creative survival; that many slaveholders even took some pride and pleasure in their slaves’ accomplishment; and that they imbibed much of their slaves’ culture and sensibility while imparting to their slaves much of their own.

Slavery, especially in its plantation setting and in its paternalistic aspect, made white and black southerners one people while making them two. As in a lasting although not necessarily happy marriage, two discrete individuals shared, for better or worse, one life. I must therefore ask readers to be patient with Book One, Part 1, and with some other sections of this volume that treat the masters and other white people much more fully than the slaves and that move abruptly from one general aspect of life to another (for example, from descriptions of social relations to analyses of law and ideology). An understanding of the slaves requires some understanding of the masters and of others who helped shape a complex slave society. Masters and slaves shaped each other and cannot be discussed or analyzed in isolation.

Some of the language in this book may disturb readers; it disturbs me. Whenever “nigger” appears in the sources, it has been retained; moreover, I have used it myself when it seemed the best way to capture the spirit of a contemporary situation. The word is offensive, but I believe that its omission would only anesthetize subject matter infinitely more offensive. In Book Three, Part 1—in the section entitled “The Language of Class and Nation”—I have discussed the use of the word by black people themselves.

As for the dialect used in quotations, I have transcribed it from the sources. In many cases whites took down black comments and rendered them as they thought proper. I have not tampered with these sources and assume that every reader can judge for himself or herself the probable accuracy of the rendering.

I have used “black” and “Afro-American” in preference to “Negro” out of respect for what I perceive to be the present preference of the majority of the black community. I have, however, used “free Negro” because it was the most common contemporary term and also because it more accurately captures the color duality of that group as black and mulatto. When discussing the Caribbean, I have followed regional procedure and used “colored” to refer to those who were part white.

So many errors of spelling and grammar appear in the contemporary sources that I have omitted [sic] except in a few cases when it seemed necessary. All words in italics have been transcribed from the texts and indicate the original author’s emphasis.

E.D.G.      

Palo Alto, California
August, 1973
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BOOK
ONE

GOD IS NOT MOCKED

Be not deceived; God is not mocked: for whatsoever a man soweth, that shall he also reap.

—Galatians 6:7




PART 1

OF THE WILLING
AND THE OBEDIENT

If ye be willing and obedient, ye shall eat the good of the land:

But if ye refuse and rebel, ye shall be devoured with the sword: for the mouth of the Lord hath spoken it.

—Isaiah 1:19–20

ON PATERNALISM

Cruel, unjust, exploitative, oppressive, slavery bound two peoples together in bitter antagonism while creating an organic relationship so complex and ambivalent that neither could express the simplest human feelings without reference to the other. Slavery rested on the principle of property in man—of one man’s appropriation of another’s person as well as of the fruits of his labor. By definition and in essence it was a system of class rule, in which some people lived off the labor of others. American slavery subordinated one race to another and thereby rendered its fundamental class relationships more complex and ambiguous; but they remained class relationships. The racism that developed from racial subordination influenced every aspect of American life and remains powerful. But slavery as a system of class rule predated racism and racial subordination in world history and once existed without them. Racial subordination, as postbellum American developments and the history of modern colonialism demonstrate, need not rest on slavery. Wherever racial subordination exists, racism exists; therefore, southern slave society and its racist ideology had much in common with other systems and societies. But southern slave society was not merely one more manifestation of some abstraction called racist society. Its history was essentially determined by particular relationships of class power in racial form.

The Old South, black and white, created a historically unique kind of paternalist society. To insist upon the centrality of class relations as manifested in paternalism is not to slight the inherent racism or to deny the intolerable contradictions at the heart of paternalism itself. Imamu Amiri Baraka captures the tragic irony of paternalist social relations when he writes that slavery “was, most of all, a paternal institution” and yet refers to “the filthy paternalism and cruelty of slavery.”1 Southern paternalism, like every other paternalism, had little to do with Ole Massa’s ostensible benevolence, kindness, and good cheer. It grew out of the necessity to discipline and morally justify a system of exploitation. It did encourage kindness and affection, but it simultaneously encouraged cruelty and hatred. The racial distinction between master and slave heightened the tension inherent in an unjust social order.

Southern slave society grew out of the same general historical conditions that produced the other slave regimes of the modern world. The rise of a world market—the development of new tastes and of manufactures dependent upon non-European sources of raw materials—encouraged the rationalization of colonial agriculture under the ferocious domination of a few Europeans. African labor provided the human power to fuel the new system of production in all the New World slave societies, which, however, had roots in different European experiences and emerged in different geographical, economic, and cultural conditions. They had much in common, but each was unique.2

Theoretically, modern slavery rested, as had ancient slavery, on the idea of a slave as instrumentum vocale—a chattel, a possession, a thing, a mere extension of his master’s will. But the vacuousness of such pretensions had been exposed long before the growth of New World slave societies.3 The closing of the ancient slave trade, the political crisis of ancient civilization, and the subtle moral pressure of an ascendant Christianity had converged in the early centuries of the new era to shape a seigneurial world in which lords and serfs (not slaves) faced each other with reciprocal demands and expectations. This land-oriented world of medieval Europe slowly forged the traditional paternalist ideology to which the southern slaveholders fell heir.

The slaveholders of the South, unlike those of the Caribbean, increasingly resided on their plantations and by the end of the eighteenth century had become an entrenched regional ruling class. The paternalism encouraged by the close living of masters and slaves was enormously reinforced by the closing of the African slave trade, which compelled masters to pay greater attention to the reproduction of their labor force. Of all the slave societies in the New World, that of the Old South alone maintained a slave force that reproduced itself. Less than 400,000 imported Africans had, by 1860, become an American black population of more than 4,000,000.4

A paternalism accepted by both masters and slaves—but with radically different interpretations—afforded a fragile bridge across the intolerable contradictions inherent in a society based on racism, slavery, and class exploitation that had to depend on the willing reproduction and productivity of its victims. For the slaveholders paternalism represented an attempt to overcome the fundamental contradiction in slavery: the impossibility of the slaves’ ever becoming the things they were supposed to be. Paternalism defined the involuntary labor of the slaves as a legitimate return to their masters for protection and direction. But, the masters’ need to see their slaves as acquiescent human beings constituted a moral victory for the slaves themselves. Paternalism’s insistence upon mutual obligations—duties, responsibilities, and ultimately even rights—implicitly recognized the slaves’ humanity.

Wherever paternalism exists, it undermines solidarity among the oppressed by linking them as individuals to their oppressors.5 A lord (master, padrone, patron, padrón, patrão) functions as a direct provider and protector to each individual or family, as well as to the community as a whole. The slaves of the Old South displayed impressive solidarity and collective resistance to their masters, but in a web of paternalistic relationships their action tended to become defensive and to aim at protecting the individuals against aggression and abuse; it could not readily pass into an effective weapon for liberation. Black leaders, especially the preachers, won loyalty and respect and fought heroically to defend their people. But despite their will and considerable ability, they could not lead their people over to the attack against the paternalist ideology itself.

In the Old South the tendencies inherent in all paternalistic class systems intersected with and acquired enormous reinforcement from the tendencies inherent in an analytically distinct system of racial subordination. The two appeared to be a single system. Paternalism created a tendency for the slaves to identify with a particular community through identification with its master; it reduced the possibilities for their identification with each other as a class. Racism undermined the slaves’ sense of worth as black people and reinforced their dependence on white masters. But these were tendencies, not absolute laws, and the slaves forged weapons of defense, the most important of which was a religion that taught them to love and value each other, to take a critical view of their masters, and to reject the ideological rationales for their own enslavement.

The slaveholders had to establish a stable regime with which their slaves could live. Slaves remained slaves. They could be bought and sold like any other property and were subject to despotic personal power. And blacks remained rigidly subordinated to whites. But masters and slaves, whites and blacks, lived as well as worked together. The existence of the community required that all find some measure of self-interest and self-respect. Southern paternalism developed as a way of mediating irreconcilable class and racial conflicts; it was an anomaly even at the moment of its greatest apparent strength. But, for about a century, it protected both masters and slaves from the worst tendencies inherent in their respective conditions. It mediated, however unfairly and even cruelly, between masters and slaves, and it disguised, however imperfectly, the appropriation of one man’s labor power by another. Paternalism in any historical setting defines relations of superordination and subordination. Its strength as a prevailing ethos increases as the members of the community accepts—or feel compelled to accept—these relations as legitimate. Brutality lies inherent in this acceptance of patronage and dependence, no matter how organic the paternalistic order. But southern paternalism necessarily recognized the slaves’ humanity—not only their free will but the very talent and ability without which their acceptance of a doctrine of reciprocal obligations would have made no sense. Thus, the slaves found an opportunity to translate paternalism itself into a doctrine different from that understood by their masters and to forge it into a weapon of resistance to assertions that slavery was a natural condition for blacks, that blacks were racially inferior, and that black slaves had no rights or legitimate claims of their own.

Thus, the slaves, by accepting a paternalistic ethos and legitimizing class rule, developed their most powerful defense against the dehumanization implicit in slavery. Southern paternalism may have reinforced racism as well as class exploitation, but it also unwittingly invited its victims to fashion their own interpretation of the social order it was intended to justify. And the slaves, drawing on a religion that was supposed to assure their compliance and docility, rejected the essence of slavery by projecting their own rights and value as human beings.

FARMERS, PLANTERS, AND OVERSEERS

Half the slaves in the South lived on farms, not on plantations as defined by contemporaries—that is, units of twenty slaves or more. Typically, a twenty-slave unit would embrace only four families. If a big plantation is to be defined as a unit of fifty slaves, then only one-quarter of the southern slaves lived on big plantations.1 The slaveholders of the Caribbean or Brazil would have been amused by this definition, for their own plantations, usually had more than one hundred slaves. For the slaves in those areas dominated by farms, some degree of contact among slaves of different masters compensated for the absence of the big plantation community. But slaves on small farms within the areas dominated by large plantations risked greater isolation unless neighboring planters and slaves welcomed them as guests.

By reputation farmers treated their slaves better than planters did, but this reputation depended on a questionable belief in a major difference between practices in the predominantly small-farm Upper South and those in the plantation Lower South. Good treatment of slaves, as defined by the masters, did not necessarily constitute good treatment from the slaves’ point of view. Travelers usually reported that most small farmers showed their slaves greater consideration and worked them more humanely. At the beginning of the nineteenth century Isaac Weld, Jr., and La Rochefoucauld-Liancourt made opposing judgments, with the latter’s positive estimate being the more widely held.2 E. S. Abdy, during the early thirties, expressed considerable admiration for the way in which the farmers and small planters of Kentucky worked with and treated their slaves, and Frederick Law Olmsted and James Stirling, among other travelers in the fifties, concurred for the South as a whole.3 Fredrika Bremer of Sweden thought that the farmers of the Shenandoah Valley deserved their reputation but that the struggling small farmers of the Deep South too often could not feed and quarter their slaves adequately.4 J. P. Flournoy, Sr., an old patriarchal planter in Caddo Parish, Louisiana, considered the small farmers harsher and more cruel to their slaves than big planters like himself, but other planters decried the evils of excessive size and the attendant necessity of using overseers.5

No clear verdict emerges from the slaves’ reports. Farmers, small planters, and big planters seem to have been more or less alike in this respect. To Anna Hawkins, an ex-slave from Georgia, her alcoholic small-farm master was “the meanest man that ever lived,”6 and the evidence of a number of ex-slaves lent credence to the charge that some small farmers bought slaves before they could profitably use them or decently feed and care for them.7 Others reported that they received kind treatment and said they felt like part of the family. Hannah Scott, who had been one of nine slaves on a farm in Alabama, said of her master, “I guess he what you calls ‘poor folks,’ but he mighty good to he black folks.” Such slaves recalled the intimacy and the easy style of life of the farmstead.8 If white and black accounts are weighed, the pace of work and the material conditions seem to have differed on the small farms, but the range of treatment seems about the same as that prevailing on the big plantations.

Farms of ten slaves or less did not develop an extensive division of labor. The white farmer and his wife divided chores, but the extent of specialization among the slaves rarely went beyond the assignment of one or two women to house work; and even they had to work in the fields when needed. A common effort by master and slave at work together produced an easy familiarity, reinforced by living arrangements. The mistress or perhaps a female slave cooked for all at the same time and in the same way. Only segregation at table drew a caste line. The slaves either slept in one small house with the master’s family or in a cabin that faced on the same yard. Slave and free, black and white, lived close to one another, and their relationship led to a widespread reputation for “better treatment.” Thus C. C. Baldwin of Virginia, who owned only eight slaves, could boast that his people had “no domestic restraints” and returned his indulgence with faithful service, while D. R. Hundley, the planter-ideologue, could rail against the smallholders for extending too many privileges to the slaves and thereby spoiling them.9 This familiarity did not prevent the subjection of the slaves to the punitive measures of slaveholders whose closeness encouraged the indulgence of daily passions. It did not prevent the breaking up of family units by masters whose precarious financial position often left them without much choice. And among small white farmers of modest means the hiring out of slaves, with its attendant uncertainties, became all the more common.10

The argument for the greater humanity of the small slaveholders turned, to a great extent, on the fact of greater intimacy, of rough camaraderie, and of mutual sympathy born in common quarters. But, as Kenneth Stampp observes, there is no reason to believe that the slaves always welcomed this intimacy, for it meant constant scrutiny by whites and drastically reduced contact with fellow blacks.11 Olmsted and Sir Charles Lyell felt certain that the greater contact with whites helped to “civilize” the blacks, but Ulrich Bonnell Phillips, who agreed with their view, sharply pointed out that these particular whites did not usually have the highest claims to “civilization” themselves.12

Plantation slaves did not clamor to be sold to small farmers even when they had a choice. After noting that slaves on small farms had more freedom of movement than those on the plantations, Olmsted added that they rarely wanted to be sold to the up country. When he asked a slaveholder for an explanation, he was told that blacks feared the mountains. He regarded the answer as irrational and suggested that the slaves did not want to find themselves among an overwhelming white majority.13 The slaveholder might have had a point, for among some West Africans highlands and mountains are regarded as the dwelling place of the gods and are indeed to be feared.14 But above all, slaves wanted to avoid sale to masters of scanty means, not primarily for reasons of the status attached to a rich master—an attitude much exaggerated by contemporary and subsequent commentators—but because they understood that their own family and community security depended upon their owner’s solvency.

Historians have long insisted that the planters hardly knew their field hands and that even middle-sized planters restricted their contacts to the house slaves, a few skilled mechanics, and special hands.15 Actually, very few planters held so many slaves on so many different plantations that such distance was required. Even most absentee owners knew the names of their field hands and something of their personal qualities, and even some of those slaveholders who had too many slaves to keep track of were regarded by their own field hands as kind masters.16

Slaveholders corresponded regularly with their overseers and members of their own family. In their journals and diaries their slaves regularly appear by name, with strong indications of their owners’ consciousness of their individuality. George Washington, who had a reputation for keeping his distance from “my people,” knew most of his large slave force by name. He was no exception among Virginia planters.17 During the last few decades of the antebellum period, masters and mistresses regularly visited the quarters in order to establish personal contact with individual slaves, to encourage them to take their problems to the Big House, and to observe their work personally. The whites particularly enjoyed participating in the slaves’ “plantation balls” and other social events. The death of a well-liked field hand might inspire a written tribute, and the slackers, the inept, and the troublemakers got much more personal attention than they wanted. Between these extremes, slaveholders made simple inquiries and reports about the health, morals, or activities of the ordinary hands.18

Corroboration comes from the narratives of former slaves who had worked in the fields. Charlotte Foster recalled getting sick headaches in the hot sun and having her master insist that she rest in the shade when necessary. She also recalled that many masters and especially mistresses taught Sunday school for the children and enjoyed playing with them until they grew up enough to be sent to the fields. Mary Kincheon Edwards—to cite another example—borrowed some of her mistress’s jewelry for plantation parties.19

The slaves of the Old South, unlike the slaves of the Caribbean,20 lived on plantations with resident masters. Absenteeism was limited. During the eighteenth century the planters of Virginia spent most of the year on their estates, whereas those of coastal South Carolina, which echoed the experience of the Caribbean, often did not. By the time of the rise of the Cotton Kingdom and the consolidation of the slave regime in the South as a whole, even coastal South Carolina had changed appreciably, although as late as 1845, J. H. Hammond, in the midst of a determined defense of slavery, referred to absenteeism as an “evil greatly [felt] even here.”21 The evil, however narrow its limits, drew heavy and effective criticism from abolitionists.22

North Carolina, lying between the two great slave states, ranged closer to Virginia in this respect and probably had an even greater preponderance of resident planters. In this basically farming state, even the eastern lowlands, where the great plantations could be found, had little absenteeism. Planters might own more than one place within walking or easy riding distance in a single county or neighboring counties.23

On the Rice Coast of Georgia, resident planters were less common, but even there most slaveholders stayed on their plantations for much of the year. They might live in Savannah or elsewhere, but they would visit their plantations twice a week or so in summer and spend at least half the year on them during the cooler and less unhealthful months. The Sea Island planters would escape during the worst months or even live in Beaufort or Charleston, but they tried to stay close and visit the plantations often.24 Unfortunately, the growing season fell precisely during those months in which the overseers had the least supervision.

Farther west, on some plantations owned by easterners who could not visit often, a son or other relative might be in residence. Or, a friend or agent might live close by and look in from time to time. Absentees owned enough plantations in Alabama to evoke a serious protest movement and demands for restrictive legislation, but they did not dominate the plantation regions. Elisha F. King, who owned 186 slaves and three plantations in Perry County and another in nearby Bibb County, ran two himself, trusted the third to his son, and the fourth to an overseer whom he or his son visited once a week. Clement C. Clay had two plantations, and for a while three. Members of his immediate family visited the second and third regularly and stayed for long enough periods to guarantee proper order.25

This “local absenteeism” marked the Mississippi Valley, where a number of slaveholders who owned several plantations within riding distance of each other preferred to live in Natchez, Vicksburg, or New Orleans. About half the plantations on the Mississippi side of the river had absentee owners, although most owners lived close enough to visit regularly and spend part of the year.26 On the Louisiana side and in the sugar region, planters more frequently lived on the place or close enough to spend much time there. Away from the river in either direction, even local absenteeism faded.27

A large majority of plantation slaves lived with resident owners, and a large additional minority with part-time resident owners. If the approximate half of all rural slaves who lived on units smaller than plantations are included, then the overwhelming majority of the slaves of the South lived with their masters and worked under their supervision. The correlation between cruelty and absenteeism proposed by some abolitionists and by planters with uneasy consciences has some truth, but it breaks down. The blame for too many evils falls directly upon the shoulders of resident planters, who caused them themselves or whose overseers did while working under their daily review, whereas too many other masters, with hundreds of slaves on scattered plantations, strove to guarantee humane treatment, to keep families together, and to keep their overseers on as tight a leash as circumstances permitted. If the absence of these masters exposed the slaves to their overseers’ harsher side, the solidity of the masters’ fortunes also minimized the risk of sale and community disruption.28

The blame for much of the cruelty to slaves, as well as for much of the inefficiency in southern agriculture, nevertheless fell on the overseers. Hardly a planter could be found, except on the South Carolina and Georgia coast where a particularly respected class of overseers operated, who did not claim that they were at best a necessary evil. Planters must attend to their own business if they expect humanity and efficiency, warned leading reformers from John Taylor of Caroline to Edmund Ruffin. But Gideon Bridgers, editor of the American Farmer, put these complaints into perspective when he bluntly told the planters to accept responsibility and stop blaming others for a situation of their own making.29 Maunsel White wrote in exasperation in 1860: “From what I can see no man nowadays should own a plantation without living on it all the time.”30 The planters took it for granted that the overseers preferred the absence of their employers and craved a free hand. A. H. Arlington of North Carolina wrote his wife from their Alabama place that he had hired a new overseer “who is so well pleased at getting on my plantation that I think he will do his best to try to please me—overseers in Ala. prefer hiring with me to any one else in that vicinity for two reasons, one is that my negroes are obedient and work well and the other is that I am away and can’t find fault till the end of the year.”31

As Arrington must have understood, overseers on plantations with a planter in residence often found themselves no more than glorified drivers.32 As one of many such sermons in De Bow’s Review put it: “Nothing more reconciles the negro to his work than the overseer’s sharing with him. If they shuck corn at night, let him be present till the last moment; if the sun shines hot, let him stand it as much as they do; if it rains, let him take his share of it; if it is cold, let him not go to the fire oftener than they do….”33

Contrary to legend, no more than one-third and possibly only one-fourth of the rural slaves worked under overseers, and many of these either worked under an overseer and a resident planter simultaneously or under an overseer who was a relative of the planter. Kenneth Stampp has suggested that the total number of overseers roughly equaled the number of units with thirty or more slaves, but most of these units probably had resident owners.34 The twin evils of absenteeism and overseer control may well have been growing in the 1850s, for the number of overseers doubled during those prosperous years, as the expansion and consolidation of the plantation system pressed forward.35 The dip in the reproduction rate for slaves during the fifties, considered in this light, lends some credence to W. E. B. Du Bois’s charge that the rate of exploitation was rising. But if so, the overseers can hardly be taxed with full or even primary responsibility.

Overseers were either the sons or close kin of the planters, who were learning to be planters in their own right; or floaters who usually lived up to the reputation of their class, the “po’ white trash,” and created for all overseers a particularly bad reputation; or, the largest group, a semiprofessional class of men who expected to spend their lives overseeing or wanted to earn enough money to buy a farm. However much the professionals, who constituted the majority, may have striven to meet their responsibilities to masters and even slaves, their chances for success rarely ran high. Outside the aristocratic low country of the eastern seaboard and the Mississippi Delta, overseers came and went every two or three years. When they did not fall short in performance, they often fell victim to the slaveholders’ notion that a change of overseers was good in itself. Whatever the reasons and whoever among the whites deserves the blame, those slaves who worked under these rough and exploited men often suffered much harshness.

Slaveholders fired overseers for a variety of reasons. They fired those who treated their slaves too leniently, and much more often, those who treated them too harshly. “It is an indisputable fact,” reported Solon Robinson, “that an overseer who urged the slaves beyond their strength, or that inflicted cruel or unnecessary punishment, or failed to see them well-fed, or kindly taken care of when sick, would be as sure to lose his place, as though he permitted them to be idle and waste their time.”36 With some exceptions during the nineteenth century, the slaveholders gave up the self-defeating system of paying overseers with a share of the crop and thus had good reason to try, as best they could, to live up to Robinson’s glowing account. Yet even under the salary system, no overseer who failed to make a good crop would be retained, or would easily get another job if fired. So, the pressure to be crop-happy at the expense of the slaves, however much curtailed, remained.37

The slaveholders, however, regularly fired their overseers for cruelty. David Gavin of South Carolina exploded with rage when his overseer’s wife beat slaves without cause; his diary shows that he was more concerned with the injustice to his people than with the damage to plantation efficiency. John C. Burruss of Louisiana wasted no time in firing an overseer who had had his throat cut, almost fatally, by slaves whom he victimized while drunk. When Haller Nutt of Louisiana visited his plantation to find “a horrid account of negligence and ill-treatment,” he fired the overseer. Henry Palfrey of Louisiana fired an overseer for mistreating his slaves and explained, “He is a man of violent and ungovernable temper and of a jealous, suspicious, and vindictive disposition.” Jerry Boykins, an ex-slave from Georgia, recalled that his master did all the whipping on the plantation because his slaves had killed two overseers for whipping cruelly. The courts upheld masters in civil suits when they summarily discharged overseers for cruelty, and occasionally an overseer went to jail for it.38

These irate and perhaps self-righteous masters may be given as much credit as one wishes for defending their slaves, but little could or would have happened if the slaves had not been willing to brave a cruel overseer’s wrath to complain or take direct action. The slaves spoke up, and the masters had to listen. There were limits, which the slaves understood because they helped to set them, beyond which an overseer normally dared not go. As A. H. Arrington wrote after visiting his Alabama plantation: “I have this day discharged my overseer, Mr. Brewer. I found so much dissatisfaction amongst the negroes that I placed under his charge that I could not feel satisfied to continue him in my employment.”39

Those overseers who lost their jobs for excessive leniency included some who simply shirked their duty, so that the charge of leniency tells us nothing about their attitudes toward the slaves.40 Some slaveholders accused their overseers of being too familiar, but the accusation could mean anything from sleeping with the women to being too solicitous of the slaves’ comfort. The extreme case occurred on the Manigault rice plantation in South Carolina. “Elated by a strong and very false religious feeling,” Manigault wrote of his twenty-four-year-old overseer, “he began to injure the plantation a vast deal by placing himself on a par with the negroes.…”41 But for most planters the big problem lay elsewhere. Francis Terry Leak of Mississippi provides a hint:


Rec’d a letter from Wm. Hall making enquiry about Mr. Robinson’s qualifications as an overseer. In reply I gave Mr. R. credit for honesty, sobriety, and agreeableness; for great industry & close attention to business, but objected to his want of authority among the negroes, & the reckless manner in which he permitted them to do their work—alledging that, owing to these causes, he had never succeeded in retaining a good stand of Cotton or in gathering the crop in good order. I expressed the opinion that he would probably succeed very well with a set of well-trained hands, accustomed to stand in fear of their overseer & execute their work well, but thought with my hands, who knew him, he never could. His wife I represented as a quiet, discreet lady, who would never occasion the employee of her husband the least trouble.42



The overseers who fell under the charge of indulgence did not necessarily have a more humane or less racist attitude toward the slaves. Rather, they knew that they would not keep their jobs without some degree of support in the quarters, and accordingly, they tried to curry favor. No sensible slaveholder wanted a man who could not maintain a certain level of morale among the slaves. Thus, the slaves had an opening. They knew it, and they seized it.

The overseers’ problems included the effect that the class distance between them and their employers had on the slaves. Confronted with employers who, even when respectful and friendly, held them at arm’s length, the overseers could hardly have expected the slaves to offer them more respect than that which fear induced. As William Kauffman Scarborough aptly concludes, the overseers, ostracized by those above and forbidden by edict and convention from associating with those below, lived in a social vacuum.43 When they deferred to their employers, they courted disdain; when they showed some spirit, they courted dismissal. In either case they were branded as lacking “dignity”—no small charge in this quasi-traditional society.44 Since the overseer lacked status and dignity, he had for the most part to rely on force; but since, in the diabolical workings of the world in which he found himself, he ultimately needed the approval of the victims of his force, he also had to win friends.

Whatever the racist pretensions, whatever the cries for white unity across class lines, whatever the “obvious fact” that a sane master should take the word of his overseer against that of his slaves, the masters, who were indeed sane, did no such stupid thing. An overseer had to control the people: that was what he got paid for. To control the people meant maintaining a certain level of morale. How he did it was his business. If he did not do it, the reason and the fault were of academic interest. He had to go. But beneath this ruthless indifference lay a simple truth. The masters understood that their slaves had brains, ability, self-discipline, and an interest, however psychologically antagonistic, in the smooth running of the plantation which fed black and white alike. Therefore, it was the overseer’s business to manage them, not vice versa.

A slave boy, aged twelve, arrived at a wheat farm in Virginia to which he had been hired. The overseer, with customary delicacy, greeted him: “Whose nigger is you?” The boy, who had come from the city, was a bit too well dressed and provided a perfect target for bullying. The overseer yelled to the field hands, “Stop that threshing, here is a new nigger, a city nigger.” Eyeing the boy’s dress, he asked if he had planned to go to a ball; without waiting for an answer, he decided that he had acquired a spoiled nigger. All according to script. And yet, as that slave recalled much later in life, “The overseer, however, tried after showing me around to impress me with the belief that I had done well in reaching that plantation, as none others within many miles of the place afforded such simple and comfortable accommodations.”45 Neither for the first nor the last time, a tough, caustic overseer had found it necessary to try to win favor with a wretched young slave.

“The master and the overseer,” wrote a slaveholding sage, “should always pull the same end of the rope. Negroes soon discover any little jarring between the master and overseer, and are sure to take advantage of it.”46 Overseers deserved their reputation for brutality toward slaves, and yet, as if to prove that impish paradox rules the world, they were, for all their bravado, pathetically aware of their dependence upon the good will of those whom they whipped with impunity. William M. Otey visited his family’s plantation in Mississippi in 1851 and reported reassuringly that the overseer and his wife were doing just fine: the slaves were “very much pleased with them.”47 Seven years later, Otey found that they “all like him very well [and] I hear know [sic] complaint from them.”48 Further east, in South Carolina, a planter who owned several plantations got a report from his manager about one of the overseers, who had been much too severe. The overseer got the message. All was well: “The negroes said that they got along very well yesterday.”49 But no master wanted his overseer to get too close to the slaves, and so, they argued that overseers should treat all slaves alike and show no favoritism.50 No wonder the weaker overseers took to drink and the stronger did as they pleased on the principle that the devil might take the hindmost.

Any sensible master, notwithstanding all pretensions and professions, trusted his slaves against his overseer. Overseers came and went; the slaves remained. A shrewd and successful Alabama planter, who said that “an overseer is only wanted because the negroes can’t be trusted,” demanded that his overseers hide their faults from the slaves: “But if not possible then never in any event whatever request or require the negroes to conceal his faults from the employer—In such case the overseer is unmanned—better to retire at once from a place he can but disgrace, when afraid his hands may tell on him.”51

From colonial times to secession the masters consulted their slaves about the performance of the overseers. In eighteenth-century Virginia Robert Carter, in the words of his biographer, “never hesitated to censure an overseer or a white artisan when a Negro had a legitimate grievance.”52 By the eve of secession, attitudes had not much changed. “My negroes,” wrote J. W. Fowler of Mississippi to his overseer in 1858, “are permitted to come to me with their complaints and grievances and in no instance shall they be punished for so doing.”53

Frederick Douglass had a cousin who had been abused outrageously. She ran to her master, who rebuked her and insisted that the overseer had his full support. But Douglass reflected that such courage as his cousin had shown usually found a reward in greater leniency thereafter: “When a slave had nerve enough to go straight to his master with a well-founded complaint against the overseer, though he might be repelled … and though he might be beaten by his master, as well as by the overseer, for his temerity, the policy of complaining was, in the end, generally vindicated by the relaxed rigor of the overseer’s treatment.”54

John Berkley Grimball of the South Carolina low country, who lived in Charleston but kept a sharp eye on his plantations, received an unwelcome visit from Bachus, a trusted slave. Not liking what he heard, Grimball wrote to William McKendree, his overseer:


SIR:

Bachus has just come down with your letter, which I am sorry to say contains nothing whatever—and his verbal account—which I have got after close examination, is altogether displeasing to me—

From him I learn what you did not mention, that your brother from Georgia has been staying at my plantation for several weeks and feeding his horse on my blades and my corn, which he had about as much right to do, as to put his hand into my pocket and take my money—

And for which I shall certainly expect you to pay at our settlement.



About six weeks later Grimball noted in his diary that “Negro property is certainly the most troublesome in the world.” He continued:


This morning—Richard, the Driver at Slann’s Island made his appearance—

It seems from his story that McKendree was exceedingly angry at the receipt of my last letter and accusing Richard of sending me all the news of the Plantation broke him and made Robin Driver—and gave him reason to believe that he would punish him further.—

He tells me, what I can scarcely credit, but which if true is a most impudently dishonest thing on the part of McKendree, to wit: That McK’s Negroes to the number of five, have during the whole summer taken out allowance out of my corn House and regularly every week—and he brought me a stick with the number of bushels notched upon it.—The quantity they have used is 25 bushels up to this day.—

I shall send him back tomorrow and have written the following to McK to go by him.—

SIR:

Richard came to me this morning with a complaint—When I go into the country his conduct will be examined and if he requires it he shall be punished. He tells me you have broken him and made Robin driver. Now although Richard is far from giving me satisfaction as Driver, yet the right of making and displacing drivers is one which no one has a liberty to exercise without my permission—and as that permission has not been given to you, I am surprised at your doing so in the present instance. I’ll thank you to put him back into his office as soon as you receive this.—

As Richard will be examined when I go up he is not to be punished for this offence.



The overseer, sensing the impending disaster, went to Charleston to plead his case and satisfied Grimball that the driver had been lying about the raiding of the corncrib. Grimball noted that the overseer’s health was wretched to the point of collapse and that he intended to leave the coast for a more healthful climate as soon as practicable. No doubt the overseer knew he would need a strong letter of recommendation from Grimball in the near future. Because the issue reduced to one of man to man—or rather, overseer to slave—because the overseer had given three years of good service and was himself a slaveholder and man of property, because the driver was not among Grimball’s favorites, and because the overseer’s physical condition evoked sympathy, Grimball felt compelled to believe him.55 Still, it was a close call, and therein lies the story. Grimball’s negative evidence begins to explain D. R. Hundley’s outburst against the “cotton snobs” who indulged their slaves by encouraging them to look down on the poor whites and to rebel against their overseers by carrying tales to their masters.56

In keeping overseers they neither trusted nor fully respected under surveillance, masters necessarily relied on their slaves for information. After Charles M. Manigault received a letter attributing an unexpectedly short rice crop to weather and tides, he wrote back: “You must make use of your usual prudence to ferret out this mystery by enquiring of the driver, trunkminder & without shewing that you believe in the Overseer’s incapacity. Then make up your mind whether he is an imbécille [sic]—or whether he be not in fault & all other qualities are tolerable.”57 A. T. Goodloe, with plantations in Tennessee and Arkansas, publicly denounced the practice of listening to slaves’ tales about their overseers after almost becoming a victim of his slaves’ ability to take advantage of such division between master and overseer. His slaves had been caught holding a meeting to discuss the best way to frame the overseer and get him fired.58 Other planters appeared to reject the practice of consulting slaves against their overseers, only to give it new support. T. E. Blont of Sussex County, Virginia, wrote:


The overseer will be expected not to degrade himself by charging any slave with carrying news to the employer. There must be no news to carry. The employer will not encourage tale-bearing, but will question every slave, indiscriminately, whenever he thinks proper about all matters connected with the plantation, and require him to tell the truth.59



The overseers, smarting under these rebukes and this implicit denigration, struck back when they could. William Capers, one of Manigault’s strong overseers, who had been taught his job by an uncle, asserted, as his uncle had before him, that a man who would place any confidence in a Negro was a damned fool. A writer in the American Cotton Planter defended overseers by appealing to race pride: “Generally speaking, employers have more confidence in their negroes than in their overseers. If they wish to know how business progresses, they seldom, if ever, inquire of the white man, but call up some negro, and ask him questions that ought to make any gentleman blush to think of asking a negro about a white man.”60 J. L. Eubanks, an overseer who assumed responsibility for the Arrington estate in Alabama, reported that the slaves had been negligent and unruly under his predecessor. He intended to restore order; the slaves’ opinion of him would not be allowed to influence his policy. He charged that the dreadful situation he was inheriting “has been concealed from you to keep the good will of the negroes.” As for himself, he hoped they would like him, but he would not try to curry favor with them.61

The slaves took advantage of these conflicts to make life easier for themselves, and even tough taskmasters among the slaveholders intervened occasionally in their behalf. In some cases the overseers adjusted well and actually won the affection of the slaves, who would praise their fairness. But usually tension prevailed. And with it, the slaves ran great risks, for whenever they succeeded in curbing an overseer’s power and wringing some additional living space, they incurred his wrath and, one way or another, had to take blows.62

The slaves’ success in playing master and overseer against each other emerged in stark form in an article written by a slaveholder for a widely read agricultural journal. He quoted “a very shrewd old negro man” as saying, “Dese nic’ yune oberseers ain’t wut nuthin; one man like mas’ Dick is wut more’n all uv em put together.” Naturally, the writer approved the old slave’s stated preference for Ole Massa, which “struck me as sensible.”63 The old slave was much shrewder than the writer knew. He had calmly set himself up to judge the relative merits of white men and demonstrated that all he had to do to get away with it was to indulge in a little flattery.

The game had unpleasant consequences. Most obviously, it reinforced the slaves’ dependence on the master. Negatively, it provided, in the overseer, a conducting rod for their dissatisfactions; the master often dropped from sight as the man responsible for their condition. Positively, the periodic intervention of the master in their defense against excesses reinforced his self-image and his image in the quarters as a protector. As Bobby Frank Jones observes, both masters and slaves in effect used the overseers to detach themselves from the harsher side of the regime, so that each new overseer represented a new beginning and a hoped-for return to normality. “The master and slaves,” he concludes, “regrouped, wiped the slate clean, and prepared to make the same mistakes another year.”64

In other ways the three-way relationship affected class and race relations in the South over the long run. A white person put to manage black plantation workers, Frances Butler Leigh wrote from postwar Georgia, must be a gentleman to get results. The blacks know the real thing, she added, and have contempt for anything less.65 Isaac DuBose Seabrook, a descendant of South Carolina’s low-country aristocracy, recalled in 1895 how the slaves could appeal to their masters against cruel overseers: “The slave thus came to look down on the working white man, overseer or other, and up to his owner who grew to be in his eyes a superior being immensely removed above the common fate of mankind.”66 Seabrook exaggerated, or rather, he described only the tendency; but his point was well taken. The overseer as a reference point and the slaves’ very ability to place some limits on his power did widen the gulf between black and white labor and strengthen the blacks’ ties to the white upper classes. George Young, an ex-slave from Alabama who had suffered from cruel overseers on an absentee plantation, concluded, “De Lawd wouldn’ trusted Peter wid no keys to Heaven.”67

The hostility between slaves and overseers reflected a more general hostility between slaves and lower-class whites. Several famous runaways left biting accounts of those they perceived as “poor whites.” Frederick Douglass opened his famous Life and Times with a reference to having been born among “a white population of the lowest order, indolent and drunken to a proverb.”68 He provided a portrait of Edward Covey, a poor white man working his way up as a professional “nigger breaker,” who obtained needed labor for his farm by renting slaves at a nominal sum from planters who wanted them cured of “impudence.” Douglass added a moving account of being beaten and abused by white shipyard workers, yet he also testified to some sympathy from Irish workers on the Baltimore wharf.69 Another celebrated runaway, H. C. Bruce, wrote acidly in The New Man of poor whites who did odd jobs for planters and spied on the slaves, who sold their votes to the leading planters, and whose degeneracy was proven by their unwillingness to move to the free states where they could have earned a decent living.70

Ex-slaves later recalled poor white neighbors as “one of our biggest troubles.” Those poor whites would encourage slaves to steal and then cheat them in trade; would steal themselves and blame slaves; would seduce impressionable young slave girls; and above all, provided the backbone of the hated slave patrols, which whipped and terrorized slaves caught without passes after curfew.71 And besides, the slaves regarded the poor whites as the laziest and most dissolute people on earth; it was probably the slaves who dubbed the poor whites “trash.”72

The slaveholders heartily concurred in their slaves’ attitude toward the poor whites and tried to strengthen it. But actual relations between slaves and local poor whites were complex and included much more than mutual distaste and hatred. Many of the slaves who stole their masters’ goods sold them to poor whites at drinking and gambling parties, which could promote genuine friendships and encourage a dangerous ambivalence on both sides. The same poor white who proved a brute on patrol might help a particular slave to run away or to outwit his master. Sometimes, the poor whites befriended slaves in order to spite a slaveholder they hated or envied, or conversely, out of a sudden burst of noblesse oblige modeled on the planters; sometimes, because of a particular friendship with a slave that had developed despite racist attitudes. The slaveholders felt that no white man other than the most degraded would enter into such illicit and even leveling associations with blacks, and that nothing except trouble for the plantation community would come from these contacts.73

But, the slaveholders could go only so far in encouraging their slaves’ contempt for the poor whites, for it quickly became a safe vehicle for expressing contempt for all whites. When the slaves sang, “I’d rather be a nigger than a poor white man,” they were attacking prevalent racist doctrine, at least in its most extreme form.74 Gustavus A. Ingraham of Maine, trying to build up a small business in Augusta, Georgia, wrote in 1840 that the Negroes “are however too sycophantic as a race but there are some exceptions and these are too proud to speak to a common white man like myself.”75

The slaveholders had other worries. Many suspected that non-slaveholders would encourage slave disobedience and even rebellion, not so much out of sympathy for the blacks as out of hatred for the rich planters and resentment of their own poverty. White men sometimes were linked to slave insurrectionary plots, and each such incident rekindled fears.76 By deciding that lower-class whites who associated with blacks were “degraded,” the slaveholders explained away the existence of such racial contacts and avoided reflecting on the possibility that genuine sympathy might exist across racial lines. They also upheld stern police measures against whites who illicitly fraternized with blacks, and justified a widespread attempt to keep white and black laborers apart. The circumstances of lower-class white-black contact therefore encouraged racist hostilities and inhibited the maturation of relationships of mutual sympathy if not equality.

Such relationships of mutual sympathy between slaves and poor whites did exist. They remained few in number, but their existence was ominous in a society in which no sane member of the ruling class wanted to take chances. Lewis Clarke, a successful runaway, recalled a slave woman who suffered fifty lashes for slipping food to a sick old poor white neighbor. Olmsted reported a slave’s stout defense of poor Cajuns as good, hard-working people.77 Recollections by former slaves during the twentieth century are especially compelling since their postemancipation relationships with poor whites could rarely have been such as to inspire a romantic reading of the long past. Most spoke harshly of the poor whites and especially recalled their vicious behavior as members of the patrols. But some added other information and judgments. They recalled poor whites and immigrant laborers who appealed to the slaves, often successfully, for food and help in desperate circumstances. They spoke compassionately of the terrible struggle the poor whites had and of how their suffering often rivaled or exceeded that of the slaves. They spoke of kindnesses shown by poor whites to slaves of hard masters and of hired white laborers who worked side by side with the slaves (“helped us”) and who shared the good times as well as the backbreaking labor.78

Fanny Kemble, in an account of the hiring of Irishmen and blacks to dig a canal, captured the quality of race relations among the poor as well as the potential. The planters, she wrote, insisted on segregating the laborers ostensibly to prevent violence, for the Irish were believed anxious to take every opportunity to abuse the blacks. Mrs. Kemble reflected:


They [the Irish] have been oppressed enough themselves to be oppressive whenever they have a chance; and the despised and degraded condition of the blacks, presenting to them a very ugly resemblance of their own home circumstances, naturally excites in them the exercise of the disgust and contempt of which they themselves are very habitually the objects; and that such circular distribution of wrongs may not only be pleasant, but have something like the air of retributive right to very ignorant folks, is not much to be wondered at.… But the Irish are not only quarrelers, and rioters, and fighters, and drinkers, and despisers of niggers—they are a passionate, impulsive, warm-hearted, generous people, much given to powerful indignations, which break out suddenly when not compelled to smoulder sullenly—pestilent sympathizers too, and with a sufficient dose of American atmospheric air in their lungs, properly mixed with a right proportion of ardent spirits, there is no saying but what they might actually take to sympathy with the slaves, and I leave you to judge of the possible consequences. You perceive, I am sure, that they can by no means be allowed to work together on the Brunswick Canal.79



The scattered incidents recalled by ex-slaves merely hint at the potential perceived by Mrs. Kemble and feared by the slaveholders. Whether in time changing conditions would have created a new political situation remains a matter of speculation; under the political and social conditions of the Old South, interracial solidarity could not develop into a serious threat to the regime. The hostility of the poor whites toward the blacks reinforced the regime and forced the slaves into increased reliance on the protection of their masters and other “good” and “quality” whites. The overseers thus came to symbolize not so much the class oppression of slavery as the racist hostility of all lower-class whites. The attitudes of the blacks and poor whites were not to pass away easily, and their consequences during Reconstruction and the Populist period were devastating.

THE HEGEMONIC FUNCTION OF THE LAW

When Mao Tse-tung told his revolutionary army, “Political power grows out of the barrel of a gun,” he stated the obvious, for as Max Weber long before had observed as a matter of scientific detachment, “The decisive means for politics is violence.”1 This viewpoint does not deny an ethical dimension to state power; it asserts that state power, the conquest of which constitutes the object of all serious political struggle, represents an attempt to monopolize and therefore both discipline and legitimize the weapons of violence.

One of the primary functions of the law concerns the means by which command of the gun becomes ethically sanctioned. But if we left it at that, we could never account for the dignity and élan of a legal profession in, say, England, that has itself become a social force; much less could we account for the undeniable influence of the law in shaping the class relations of which it is an instrument of domination. Thus, the fashionable relegation of law to the rank of a superstructural and derivative phenomenon obscures the degree of autonomy it creates for itself. In modern societies, at least, the theoretical and moral foundations of the legal order and the actual, specific history of its ideas and institutions influence, step by step, the wider social order and system of class rule, for no class in the modern Western world could rule for long without some ability to present itself as the guardian of the interests and sentiments of those being ruled.

The idea of “hegemony,” which since Gramsci has become central to Western Marxism, implies class antagonisms; but it also implies, for a given historical epoch, the ability of a particular class to contain those antagonisms on a terrain in which its legitimacy is not dangerously questioned. As regards the law specifically, note should be taken of the unhappy fate of natural-law doctrines and assorted other excursions into “revolutionary” legal theory. The revolutionary bourgeoisie, during its rise to power in Europe, counterposed natural-law doctrines to feudal theory but once in power rushed to embrace a positive theory of law, even while assimilating natural-law doctrines to a new defense of property. Nor did the experience of the Communist movement in Russia differ after its conquest of power. However much sentimentalists and Utopians may rail at the monotonous recurrence of a positive theory of law whenever revolutionaries settle down to rebuild the world they have shattered, any other course would be doomed to failure. Ruling classes differ, and each must rule differently. But all modern ruling classes have much in common in their attitude toward the law, for each must confront the problem of coercion in such a way as to minimize the necessity for its use, and each must disguise the extent to which state power does not so much rest on force as represent its actuality. Even Marxian theory, therefore, must end with the assertion of a positive theory of law and judge natural-law and “higher-law” doctrines to be tactical devices in the extralegal struggle.2

In southern slave society, as in other societies, the law, even narrowly defined as a system of institutionalized jurisprudence, constituted a principal vehicle for the hegemony of the ruling class. Since the slaveholders, like other ruling classes, arose and grew in dialectical response to the other classes of society—since they were molded by white yeomen and black slaves as much as they molded them—the law cannot be viewed as something passive and reflective, but must be viewed as an active, partially autonomous force, which mediated among the several classes and compelled the rulers to bend to the demands of the ruled. The slaveholders faced an unusually complex problem since their regional power was embedded in a national system in which they had to share power with an antagonistic northern bourgeoisie. A full evaluation of the significance of the law of slavery will have to await an adequate history of the southern legal system in relation to the national; until then a preliminary analysis that risks too much abstraction must serve.3

The slaveholders as a socio-economic class shaped the legal system to their interests. But within that socio-economic class—the class as a whole—there were elements competing for power. Within it, a political center arose, consolidated itself, and assumed a commanding position during the 1850s. The most advanced fraction of the slaveholders—those who most clearly perceived the interests and needs of the class as a whole—steadily worked to make their class more conscious of its nature, spirit, and destiny. In the process it created a world-view appropriate to a slaveholders’ regime.

For any such political center, the class as a whole must be brought to a higher understanding of itself—transformed from a class-in-itself, reacting to pressures on its objective position, into a class-for-itself, consciously striving to shape the world in its own image. Only possession of public power can discipline a class as a whole, and through it, the other classes of society. The juridical system may become, then, not merely an expression of class interest, nor even merely an expression of the willingness of the rulers to mediate with the ruled; it may become an instrument by which the advanced section of the ruling class imposes its viewpoint upon the class as a whole and the wider society. The law must discipline the ruling class and guide and educate the masses. To accomplish these tasks it must manifest a degree of evenhandedness sufficient to compel social conformity; it must, that is, validate itself ethically in the eyes of the several classes, not just the ruling class. Both criminal and civil law set standards of behavior and sanction norms that extend well beyond strictly legal matters. The death penalty for murder, for example, need not arise from a pragmatic concern with deterrence, and its defenders could justifiably resist psychological arguments. It may arise from the demand for implementation of a certain idea of justice and from the educational requirement to set a firm standard of right and wrong. “The Law,” as Gramsci says, “is the repressive and negative aspect of the entire positive civilising activity undertaken by the State.”4

The law acts hegemonically to assure people that their particular consciences can be subordinated—indeed, morally must be subordinated—to the collective judgment of society. It may compel conformity by granting each individual his right of private judgment, but it must deny him the right to take action based on that judgment when in conflict with the general will. Those who would act on their own judgment as against the collective judgment embodied in the law find themselves pressed from the moral question implicit in any particular law to the moral question of obedience to constituted authority. It appears mere egotism and antisocial behavior to attempt to go outside the law unless one is prepared to attack the entire legal system and therefore the consensual framework of the body politic.5

The white South shaped its attitude toward its slaves in this context.6 With high, malicious humor, William Styron has his fictional T. R. Gray explain to Nat Turner how he, a mere chattel, can be tried for the very human acts of murder and insurrection:


“… The point is that you are animate chattel and animate chattel is capable of craft and connivery and wily stealth. You ain’t a wagon, Reverend, but chattel that possesses moral choice and spiritual volition. Remember that well. Because that’s how come the law provides that animate chattel like you can be tried for a felony, and that’s how come you’re goin’ to be tried next Sattidy.”

He paused, then said softly without emotion: “And hung by the neck until dead.”7



Styron may well have meant to satirize Judge Green of the Tennessee Supreme Court, who declared in 1846, “A slave is not in the condition of a horse.” The slave, Judge Green continued, is made in the image of the Creator: “He has mental capacities, and an immortal principle in his nature that constitute him equal to his owner, but for the accidental position in which fortune has placed him.… The laws … cannot extinguish his high born nature, nor deprive him of many rights which are inherent in man.”8 The idea that chattels, as the states usually defined slaves, could have a highborn nature, complete with rights inherent in man, went down hard with those who thought that even the law should obey the rules of logic.

Four years before Judge Green’s humane observations, Judge Turley of the same court unwittingly presented the dilemma. “The right to obedience …” he declared in Jacob (a Slave) v. State, “in all lawful things … is perfect in the master; and the power to inflict any punishment, not affecting life or limb … is secured to him by law.”9 The slave, being neither a wagon nor a horse, had to be dealt with as a man, but the law dared not address itself direct to the point. Had the law declared the slave a person in a specific class relationship to another person, two unpleasant consequences would have followed. First, the demand that such elementary rights as those of the family be respected would have become irresistible in a commercialized society that required the opposite in order to guarantee an adequate mobility of capital and labor. Second, the slaveholders would have had to surrender in principle, much as they often had to do in practice, their insistence that a slave was morally obligated to function as an extension of his master’s will. However much the law generally seeks to adjust conflicting principles in society, in this case it risked undermining the one principle the slaveholders viewed as a sine qua non.

Yet, as Styron correctly emphasizes in the words he gives to T. R. Gray, the courts had to recognize the humanity—and therefore the free will—of the slave or be unable to hold him accountable for antisocial acts. Judge Bunning of Georgia plainly said, “It is not true that slaves are only chattels … and therefore, it is not true that it is not possible for them to be prisoners.…”10 He did not tell us how a chattel (a thing) could also be nonchattel in any sense other than an agreed-upon fiction, nor did he wish to explore the question why a fiction should have become necessary. Since much of the law concerns agreed-upon fictions, the judges, as judges, did not have to become nervous about their diverse legal opinions, but as slaveholders, they could not avoid the prospect of disarray being introduced into their social philosophy. Repeatedly, the courts struggled with and tripped over the slave’s humanity. Judge Hall of North Carolina, contrary to reason, nature, and the opinion of his fellow judges, could blurt out, en passant, “Being slaves, they had no will of their own.…”11 If so, then what of the opinion expressed by the State Supreme Court of Missouri: “The power of the master being limited, his responsibility is proportioned accordingly”?12

The high court of South Carolina wrestled with the conflicting principles of slave society and came up with an assortment of mutually exclusive answers. Judge Waites, in State v. Cynthia Simmons and Lawrence Kitchen (1794): “Negroes are under the protection of the laws, and have personal rights, and cannot be considered on a footing only with domestic animals. They have wills of their own—capacities to commit crimes; and are responsible for offences against society.” The court in Fairchild v. Bell (1807): “The slave lives for his master’s service. His time, his labor, his comforts, are all at the master’s disposal.” Judge John Belton O’Neall in Tennent v. Dendy (1837): “Slaves are our most valuable property.… Too many guards cannot be interposed between it and violent unprincipled men.… The slave ought to be fully aware that his master is to him … a perfect security from injury. When this is the case, the relation of master and servant becomes little short of that of parent and child.”13 But in Kentucky, the high court had pronounced in 1828: “However deeply it may be regretted, and whether it be politic or impolitic, a slave by our code is not treated as a person, but (negotium) a thing, as he stood in the civil code of the Roman Empire.” But one year later we hear: “A slave has volition, and has feelings which cannot be entirely disregarded.” And again in 1836: “But, although the law of this state considers slaves as property, yet it recognizes their personal existence, and, to a qualified extent, their natural rights.”14

The South had discovered, as had every previous slave society, that it could not deny the slave’s humanity, however many preposterous legal fictions it invented.15 That discovery ought to have told the slaveholders much more. Had they reflected on the implications of a wagon’s inability to raise an insurrection, they might have understood that the slaves as well as the masters were creating the law. The slaves’ action proceeded within narrow limits, but it realized one vital objective: it exposed the deception on which the slave society rested—the notion that in fact, not merely in one’s fantasy life, some human beings could become mere extensions of the will of another. The slaves grasped the significance of their victory with deeper insight than they have usually been given credit for. They saw that they had few rights at law and that those could easily be violated by the whites. But even one right, imperfectly defended, was enough to tell them that the pretensions of the master class could be resisted. Before long, law or no law, they were adding a great many “customary rights” of their own and learning how to get them respected.

The slaves understood that the law offered them little or no protection, and in self-defense they turned to two alternatives: to their master, if he was decent, or his neighbors, if he was not; and to their own resources. Their commitment to a paternalistic system deepened accordingly, but in such a way as to allow them to define rights for themselves. For reasons of their own the slaveholders relied heavily on local custom and tradition; so did the slaves, who turned this reliance into a weapon. If the law said they had no right to property, for example, but local custom accorded them private garden plots, then woe to the master or overseer who summarily withdrew the “privilege.” To those slaves the privilege had become a right, and the withdrawal an act of aggression not to be borne. The slaveholders, understanding this attitude, rationalized their willingness to compromise. The slaves forced themselves upon the law, for the courts repeatedly sustained such ostensibly extralegal arrangements as having the force of law because sanctioned by time-honored practice. It was a small victory so far as everyday protection was concerned, but not so small psychologically; it gave the slaves some sense of having rights of their own and also made them more aware of those rights withheld.16 W. W. Hazard of Georgia ran the risk of telling his slaves about their legal rights and of stressing the legal limits of his own power over them. He made it clear that he had an obligation to take care of them in their old age, whereas free white workers had no such protection, and argued deftly that their being whipped for insubordination represented a humane alternative to the practice of shooting soldiers and sailors for insubordination. His was an unusual act, but perhaps not so risky after all. He may have scored a few points while not revealing much they did not already know.17

The legal status of the slave during the seventeenth century, particularly in Virginia, still occasions dispute. We cannot be sure that the position of the earliest Africans differed markedly from that of the white indentured servants. The debate has considerable significance for the interpretation of race relations in American history. It remains possible that for a brief period a less oppressive pattern of race relations had had a chance to develop in the Upper South; it is doubtful that any such alternative ever existed in South Carolina, which as a slave society virtually derived from Barbados. In any case, before the turn of the century the issue had been resolved and blacks condemned to the status of slaves for life.18

The laws of Virginia and Maryland, as well as those of the colonies to the south, increasingly gave masters the widest possible power over the slaves and also, through prohibition of interracial marriage and the general restriction of slave status to nonwhites, codified and simultaneously preached white supremacy. Kenneth Stampp writes: “Thus the master class, for its own purposes, wrote chattel slavery, the caste system, and color prejudice into American custom and law.”19 These earliest, Draconian slave codes served as a model for those adopted by new slave states during the nineteenth century. Over time they became harsher with respect to manumission, education, and the status of the free Negro and milder with respect to protection for slave life; but most of the amelioration that occurred came through the courts and the force of public opinion rather than from the codes themselves. At the end of the antebellum period the laws remained Draconian and the enormous power of the masters had received only modest qualification. The best that might be said is that the list of capital crimes had shrunk considerably, in accordance with the movement toward general sensibility, and that the ruthless enforcement of the eighteenth century had given way to greater flexibility during the nineteenth.20 The laws, at least as amended during the early nineteenth century, tried to protect the lives of the slaves and provided for murder indictments against masters and other whites. They also demanded that masters, under penalty of fine or imprisonment, give adequate food, clothing, shelter, and support to the elderly. But these qualifications added confirmation to the power of the master over the slaves’ bodies as well as labor-time. Nowhere did slave marriages win legal sanction, and therefore families could be separated with impunity. Only Louisiana effectively limited this outrage by forbidding the sale away from their mothers of children under the age of ten. Most significantly, blacks could not testify against whites in court, so that enforcement of the laws against cruel or even murderous masters became extremely difficult.

If harsh laws did not mean equally harsh practice, neither did mild laws mean equally mild practice. Kentucky had one of the mildest of slave codes, including the notable absence of an antiliteracy provision, but it probably suffered more personal violence and lynching than most other states, although much more often directed against allegedly negrophile whites than against blacks. The South had become the region of lynching par excellence during antebellum times, but of the three hundred or so victims recorded between 1840 and 1860, probably less than 10 percent were blacks. Occasionally, the lynch fever struck hard, as in the wake of an insurrection scare. In these cases the most respectable planters might find themselves side by side with the poor whites in meting out fearful summary punishments; but for the blacks the danger of lynching remained minimal until after emancipation.21 The direct power of the masters over their slaves and in society as a whole, where they had little need for extralegal measures against blacks, provided the slaves with extensive protection against mob violence. So strong a hold did this sense of justice take on the master class that even during the war prominent voices could be heard in opposition to panicky summary actions against defecting slaves. Charles C. Jones, Jr., then a lieutenant in the Confederate army, wrote his father: “A trial by jury is accorded to everyone, whether white or black, where life is at stake.… Any other procedure, although possibly to a certain extent justified by the aggravated character of the offense and upon the grounds of public good, would in a strictly legal sense certainly be coram non judice, and would savor of mob law.”22 As Lieutenant Jones undoubtedly understood, an easy attitude toward indiscriminate mob violence against blacks would do more than threaten slave property; it would also threaten the position of the master class in society and open the way to initiatives by the white lower classes that might not remain within racial bounds. The masters felt that their own direct action, buttressed by a legal system of their own construction, needed little or no support from poor white trash. Order meant order.

The extent to which the law, rather than mobs, dealt with slave criminals appeared nowhere so starkly as in the response to rape cases. Rape meant, by definition, rape of white women, for no such crime as rape of a black woman existed at law. Even when a black man sexually attacked a black woman he could only be punished by his master; no way existed to bring him to trial or to convict him if so brought.23 In one case an appellate court reversed the conviction of a black man for attempted rape, probably of a white woman, because the indictment had failed to specify the race of the victim.24

Rape and attempted rape of white women by black men did not occur frequently. Ulrich Bonnell Phillips found 105 cases in Virginia for 1780 to 1864, with a few years unaccounted for.25 Other states kept poor records on slave crime, although enough cases reached the appellate courts to make it clear that every slaveholding area had to face the issue once in a while.26 But even these infrequent cases provide a body of evidence of contemporary white southern attitudes.

On the whole, the racist fantasy so familiar after emancipation did not grip the South in slavery times. Slaves accused of rape occasionally suffered lynching, but the overwhelming majority, so far as existing evidence may be trusted, received trials as fair and careful as the fundamental injustice of the legal system made possible. Sometimes slaves did run into injustices even at law. A slave accused of raping a widow in Louisiana in 1859 went to the gallows on evidence that a local planter thought woefully insufficient. No positive identification had been made, he charged, and the evidence as a whole was slender. “I consider him,” he wrote in his diary, “to be a victim of what is deemed a necessary example.”27

The astonishing facts—astonishing in view of postemancipation outrages—are that public opinion usually remained calm enough to leave the matter in the hands of the courts and that the courts usually performed their duty scrupulously. The appellate courts in every southern state threw out convictions for rape and attempted rape on every possible ground, including the purely technical. They overturned convictions because the indictments had not been drawn up properly; because the lower courts had based their convictions on possibly coerced confessions; or because the reputation of the white victim had not been admitted as evidence. The calmness of the public and the judicial system, relative to that of postbellum years, appeared most pointedly in reversals based on the failure to prove that black men who approached white women actually intended to use force. The Supreme Court of Alabama declared in one such instance: “An indecent advance, or importunity, however revolting, would not constitute the offense.…”28 The punishment for rape remained death; punishment by castration receded, although in Missouri it survived into the late antebellum period.29

The scrupulousness of the high courts extended to cases of slaves’ murdering or attempting to murder whites. In Mississippi during 1834–1861, five of thirteen convictions were reversed or remanded; in Alabama during 1825–1864, nine of fourteen; in Louisiana during 1844–1859, two of five. The same pattern appeared in other states.30

A slave could kill a white man in self-defense and escape conviction, provided that his own life stood in clear and imminent danger. In a celebrated case in Virginia in 1791, Moses, a slave, killed his overseer and escaped conviction despite much controversy in the white community. The court accepted testimony that Moses had served honestly and faithfully and that he had killed only when the overseer tried to kill him.31 During the nineteenth century the southern courts said plainly that a slave had the right to resist an assault that threatened his life, even to the point of killing his attacker. In practice, these rulings meant that a white man who attacked a slave with a deadly weapon risked the consequences; they did not mean that a slave had the right to make a judgment on the potential effects of, say, a prolonged whipping.32

A brace of famous cases in North Carolina brought the theoretical questions to the surface and exposed the ultimate absurdity of defining a slave as chattel. In 1829, Judge Thomas Ruffin, one of the South’s most respected jurists, handed down a decision he freely admitted to have ghastly implications.33 A lower court had held that, as a matter of law, a master could be charged with committing battery upon a slave, much as a parent could be charged with unduly harsh physical punishment of a child. Judge Ruffin explained the Supreme Court’s reversal in words that reveal as much about new attitudes toward the rights of children and the limits of parental authority as about anything else:


There is no likeness between the cases. They are in opposition to each other and there is an impassable gulf between them—the difference is that which exists between freedom and slavery—and a greater cannot be imagined. In the one the end in view is the happiness of the youth born to equal rights with that governor on whom the duty devolves of training the young to usefulness in a status which he is afterwards to assume among free men.

With slavery it is far otherwise. The end is the profit of the master, his security and public safety; the subject, one doomed in his own person, and his posterity, to live without knowledge, and without the capacity to make anything his own, and to toil that another may reap the fruits. What moral considerations, such as a father might give to a son, shall be addressed to such a being, to convince him what, it is impossible but that the most stupid must feel and know can never be true—that he is thus to labour upon a principle of natural duty, or for the sake of his own personal happiness, such services can only be expected from one who has no will of his own; who surrenders his will in implicit obedience to that of another. Such obedience is the consequence only of uncontrolled authority over the body. There is nothing else which can operate to produce the effect. The power of the master must be absolute to render the submission of the slave perfect. I must freely confess my sense of the harshness of this proposition, I feel it as deeply as any man can. And as a principle of moral right, every person in his retirement must repudiate it. But in the actual condition of things, it must be so. There is no remedy. This discipline belongs to the state of slavery.34



Never has the logic of slavery been followed so faithfully by a humane and responsible man. As Ruffin knew, no civilized community could live with such a view. Perhaps he had hoped that the legislature would find a way to remove the high court’s dilemma. It did not. The court had to reconsider its attitude.

In 1834, in State v. Will, the liberal Judge Gaston, speaking for the same court, handed down a radically different doctrine at once infinitely more humane and considerably less logical. Judge Gaston considered some things more important than logical consistency. Will, a slave, had tried to run away from an overseer who was attempting to whip him. The overseer thereupon got a gun and tried to shoot him. Will killed the overseer; accordingly, he entered a plea of innocent by reason of self-defense. The Supreme Court, under Judge Gaston’s leadership, overturned Will’s conviction and sustained the plea. Judge Ruffin must have been relieved; he remained silent and did not dissent from a ruling that so clearly contradicted the philosophy inherent in his own previous judgment.35 The aftermath of the case also reveals something about the southern legal system. On the assumption that Will’s life would be unsafe from extralegal white retaliation, his master sold him and his wife to Mississippi. A few years later she arranged to be sold back to her old place. Her fellow slaves greeted her with surprise, for they had not expected her to leave her husband. She had not. Will had killed another slave in Mississippi and had been convicted of murder and executed. As the poor woman recalled, “Will sho’ly had hard luck. He killed a white man in North Carolina and got off, and then was hung for killing a nigger in Mississippi.”36

The courts could never have sustained the right of a slave to self-defense if public opinion had been hostile. For the most part, it was not. Especially in cases in which the victim was an overseer or a poor man, the white attitude was that he got what he deserved. Armstead Barrett, an ex-slave of Texas, recalled that when a brutal overseer finally went too far, two slaves picked up their hoes one day and hacked his head off. The master calmly sold them.37 In so doing, he protected his investment, for compensation never equaled market value; but we can hardly believe that in such cases of violence against whites monetary considerations easily overpowered the others. In South Carolina a master abused his slaves and was believed responsible for the death of one or more. A committee of local citizens waited on the master to suggest, no doubt with grave courtesy and respect, that he leave the area immediately. He did.38 In Georgia slaves killed a cruel master without evoking the ire of local whites, who considered that he had deserved his fate.39 In Missouri, an ex-slave recalled that at the age of ten she had blinded her old mistress by hitting her with a rock in retaliation for the wanton and unpunished murder of her baby sister, who had made a nuisance of herself by excessive crying. The slave girl was owned by the mistress’s daughter, who refused to have her punished and said, “Well, I guess mamma has larnt her lesson at last.”40

In seventeenth-century Virginia a master could not murder a slave. He might cause his death, but he could not, legally, murder him. Would a man willingly destroy his own property? Certainly not. Therefore, no such crime as the murder of one’s own slave could present itself to a court of reasonable men.41 In time, Virginia and the other slave states thought better of the matter. In 1821, South Carolina became the last of the slave states to declare itself clearly in protection of slave life. During the nineteenth century, despite state-by-state variations, slaveholders theoretically faced murder charges for wantonly killing a slave or for causing his death by excessive punishment. The Virginia Supreme Court in 1851 upheld the conviction of a master for causing the death of a slave by “cruel and excessive whipping and torture”: “But in so inflicting punishment for the sake of punishment, the owner of the slave acts at his peril; and if death ensues in consequence of such punishment, the relation of master and slave affords no ground or excuse or palliation.” The court unanimously ruled that a murder had been committed.42

South Carolina responded more slowly to the demands for liberalization than did other states, although Chancellor Harper may have been right in declaring: “It is a somewhat singular fact that when there existed in our State no law for punishing the murder of a slave other than a pecuniary fine, there were, I will venture to say, at least ten murders of freemen for one murder of a slave.”43 White folks in South Carolina, gentlemen all, always had played rough with each other and everyone else. When whites were convicted of killing slaves, they usually got off lightly, although less so as time went on. By 1791 the prosecution insisted that a white man deserved the death penalty in a clear case of murder, especially since such crimes against slaves were increasing and had to be deterred. The murderer received a fine of £700, which he was unable to pay; accordingly, he went to prison for seven years at hard labor. The same year a white man convicted of manslaughter of a slave paid £50. After a tougher law was passed in 1821 in South Carolina a man killed a slave, not with premeditation but “in heat of passion,” and received a fine of $350.

The law of 1821 established three categories: murder, killing in heat of passion, and killing by undue correction—generally, excessive whipping. The change aimed at increasing the penalty for murder. Judge O’Neall commented: “The act of 1821 changed the murder of a slave from a mere misdemeanor, which it was under the act of 1740, to a felony.… It, in a criminal point of view, elevated slaves from chattels personal to human beings in the place of the State.” The authorities enforced the law as best they could, but its strength may be measured by the sentence meted out to a woman convicted of killing a slave by undue correction in 1840—a fine of $214.28.44

The courts moved to eliminate the excuses for killing blacks. In Louisiana, for example, a white man was found guilty of killing a free man of color who had insulted him. The court observed that whites did not have to suffer insults from Negroes, slave or free, and had adequate recourse at law; therefore, the provocation could not excuse the defendant’s extralegal action.45 In Texas a white man killed another man’s slave, who had raised a hand to him. He was found guilty of manslaughter and appealed, but the high court sustained the verdict, citing precedent in Tennessee, and added, “The only matter of surprise is that it should ever have been doubted.”46

When whites did find themselves before the bar of justice, especially during the late antebellum period, they could expect greater severity than might be imagined. The penalties seldom reached the extreme or the level they would have if the victim had been white; but neither did they usually qualify as a slap on the wrist. If one murderer in North Carolina got off with only eleven months in prison in 1825, most fared a good deal worse. Ten-year sentences were common, and occasionally the death penalty was invoked.47

The greatest difficulty in securing enforcement of the laws against murdering or mistreating slaves did not stem from the laxness of the authorities or from the unwillingness of juries to convict, or from any softness in the appellate courts. Public opinion might remain silent in the face of harsh treatment by masters; it did not readily suffer known sadists and killers.48 But neither did it suffer blacks to testify against whites, and therein lay the fatal weakness of the law. Moreover, the authorities and public opinion more readily came down hard upon overseers or small slaveholders than upon gentlemen of standing.

Despite the efforts of the authorities and the courts, masters and overseers undoubtedly murdered more slaves than we shall ever know. If the number did not reach heights worthy of classification as “statistically significant,” it probably did loom large enough to strike terror into the quarters. It could happen. It sometimes did. And the arrests, convictions, and punishment never remotely kept pace with the number of victims.

Despite so weak a legal structure, the slaves in the United States probably suffered the ultimate crime of violence less frequently than did those in other American slave socieites, and white killers probably faced justice more often in the Old South than elsewhere. The murder of a slave in Barbados drew little attention or likelihood of punishment. Effective protection was out of the question in Saint-Domingue. The Catholic slaveholding countries of Spanish and Portuguese America abounded in unenforceable and unenforced protective codes. Wherever the blacks heavily outnumbered the whites, as they did in so much of the Caribbean, fear of insurrection and insubordination strangled pleas for humanity. The bleak record of the southern slave states actually glows in comparison. These observations reveal something about the sociology of law and power. But they would not likely have provided much comfort to the slaves of South Carolina or Mississippi.49

Frederick Law Olmsted pointed out the consequences of the South’s position, especially for those regions in which white testimony could not be expected:


The precariousness of the much-vaunted happiness of the slaves can need but one further reflection to be appreciated. No white man can be condemned for any cruelty or neglect, no matter how fiendish, on slave testimony. The rice plantations are in a region very sparcely occupied by whites: the plantations are nearly all very large—often miles across: many a one of them occupying the whole of an island—and rarely is there more than one white man upon a plantation at a time, during the summer. Upon this one man each slave is dependent, even for the necessities of life.50



South Carolina tried to protect its slaves in cases of wanton cruelty or murder by providing that the master had responsibility for their condition, so that physical evidence on a body or the condition of a corpse could constitute circumstantial evidence adequate for conviction. What the law gave, the law took away, for it also provided that a master’s oath of innocence had to be respected. Apart from the general absurdity of such a provision, the State Supreme Court’s outstanding jurist, John Belton O’Neall, fumed, “This is the greatest temptation ever presented to perjury, and the Legislature ought speedily to remove it.”51

The tenacious opposition to black testimony against whites proved a disadvantage to the planters themselves. If, for example, a white man robbed a plantation, the testimony of the owner’s slaves had to be ignored. If a white man killed another’s slave and thereby also robbed him of hundreds or thousands of dollars, the slaveholder had to settle accounts by personal violence or not at all unless some other white man had witnessed the crime. In Louisiana in 1840 the ultimate irony occurred, when a white man who had incited slaves to insurrection had to be acquitted because their confessions could not be used against him.52 In this as in so many other ways, the racism of the whites worked against them; but they regarded these expensive inconveniences as necessary evils and bore them doggedly.

“It is remarkable at first view,” wrote George Fitzhugh, the proslavery ideologue of Virginia, “that in Cuba, where the law attempts to secure mild treatment to the slave, he is inhumanely treated; and in Virginia, where there is scarce any law to protect him, he is very humanely governed and provided for.”53 This self-serving sermon, with its exaggeration and its kernel of truth, became standard fare for the apologists for slavery and has won some support from subsequent historians. The slaveholders did not intend to enforce their severe legislation strictly and considered it a device to be reserved for periods of disquiet and especially for periods of rumored insurrectionary plots. In practice this easy attitude confirmed the direct power of the master. For example, although state or local laws might forbid large meetings of slaves from several plantations, the planters normally permitted religious services or balls and barbecues unless they had some reason to fear trouble. The local authorities, generally subservient to the planters, usually looked the other way. Thus in Ascension Parish, Louisiana, the local ordinance declared: “Every person is prohibited from permitting in his negro quarters any other assemblies but those of his slaves and from allowing his slaves to dance during the night.”54 Enforcement of such an edict would have required that masters constantly punish their slaves, who were not to be denied, and thereby ruin the morale of their labor force. Planters who agreed to such an edict had either let themselves be swept away by some momentary passion or intended it for emergency enforcement. The laws of most states also forbade teaching slaves to read and write. Most slaveholders obeyed these laws because they thought them wise, not because they expected punishment of violators. In many of the great planter families various individuals, especially the white children, taught slaves to read. Some slaveholders violated the laws against giving slaves guns to hunt with, although they no doubt screened the beneficiaries with care. The law existed as a resource to provide means for meeting any emergency and to curb permissive masters. But the heart of the slave law lay with the master’s prerogatives and depended upon his discretion. In this sense alone did practice generally veer from statute.

A slaveholding community did not intervene against a brutal master because of moral outrage alone; it intervened to protect its interests. Or rather, its strong sense of interest informed its moral sensibilities. “Harmony among neighbors is very important in the successful management of slaves,” wrote a planter in an article directed to his own class. A good manager among bad ones, he explained, faces a hopeless task, for the slaves easily perceive differences and become dissatisfied.55 It does no good, wrote another, to enforce discipline on your plantation if the next planter does not.56 These arguments cut in both directions. They called for strict discipline from those who tended to be lax and for restraint from those who tended to be harsh.

What the law could not accomplish, public opinion might. A brutal overseer threatened by arrest could be made to understand that, however his trial might turn out, the community would welcome his departure. J. H. Bills reported from one of his plantations in Mississippi: “A jury of inquest was held yesterday over the body of a negro fellow, the property of the John Fowler estate, whose verdict was, I understand, that he came to his death by a blow given him on the head by Mahlon Hix a few days before. Hix left the country this morning.”57

A more difficult question concerned atrocities by respected masters. When in Richmond, Virginia, Fredrika Bremer heard some slaveholders talking about a rich neighbor who treated his slaves savagely. They condemned him, but had nevertheless accepted an invitation to his party. When questioned, they explained that they did not wish to offend his wife and daughters. Miss Bremer thought that his money and power had played a part in their decision. She noted a five-year sentence handed down on a master for barbarously killing a favorite house slave. When the entire community expressed outrage at the crime and approved the prison term, she concluded that that was about what it took to provoke a meaningful reaction.58

Ex-slaves from various parts of the South recalled community interventions and moral pressure on cruel masters. Hagar Lewis of Texas said that her master filed charges against some neighbors for underfeeding and excessive whipping. A. M. Moore, an educated preacher from Harrison County, Texas, added, “I’ve known courts in this county to fine slaveowners for not feeding and clothing their slaves right.” George Teamoh of Virginia recalled that his mistress gave runaways from cruelty refuge on her place. Lou Smith of South Carolina recalled a slave’s slipping off to tell white neighbors that his master had savagely whipped a slave and left him bleeding. The neighbors forced the master to have the slave attended by a doctor. And others testified that brutal masters had constant trouble from irate fellow slaveholders, none of whom, however, seemed willing to take direct action unless something atrocious had occurred.59

Cruel and negligent masters did not often face trial. Some did, primarily because of the efforts of other slaveholders. A slaveholder in certain states could be convicted on circunstancial evidence alone, if the decision in State of Louisiana v. Morris (1849) may be taken as a guide. Even then, no conviction was likely without an aroused public opinion. These convictions, inadequate as they were, reminded the community of what was expected of individual behavior.60

Fortunately for the slaves, in many communities one or two souls among the slaveholders ran the risks of personal retaliation to keep an eye on everyone else’s plantations. Captain J. G. Richardson of New Iberia, Louisiana, made no few enemies by compelling prosecution of delinquent fellow slaveholders, and others like him cropped up here and there.61 The private papers of the slaveholders, as well as their public efforts, suggest that they could become enraged at local sadists and would take action in the extreme cases.62

Moral suasion and active intervention had limits. Much cruelty occurred because average masters lost their tempers—something any other master had to excuse unless he saw himself as a saint who could never be riled—and little could be done about someone who stopped short of atrocities as defined by other slaveholders and who did not much care about his neighbors’ criticism. Yet moral pressure, if it could not prevent savages from acting savagely, did set a standard of behavior to which men who cared about their reputations tried to adhere.

Although we do not have a thorough study of the place of the slave law in the southern legal system and of the relationship of the southern legal system as a whole to that of the United States and Western Europe, tentative appraisals must be risked if much sense is to be made out of the broader aspects of the master-slave relationship. Two questions in particular present themselves: the general character of the southern legal system; and the relationship between the legal status of the slave and his position in what appears to many to have been extralegal practice.

The two questions merge. The dichotomy, made current by Ulrich Bonnell Phillips, of a decisive distinction between law and practice or custom, requires critical examination. W. E. B. Du Bois’s comment on the proslavery apologetics to which such a distinction has sometimes been applied says enough on the level on which he chose to leave the matter:


It may be said with truth that the law was often harsher than the practice. Nevertheless, these laws and decisions represent the legally permissible possibilities, and the only curb upon the power of the master was his sense of humanity and decency, on the one hand, and the conserving of his investment on the other. Of the humanity of large numbers of Southern masters there can be no doubt.63



The frontier quality of much of the Old South inhibited the growth of strong law-enforcement agencies, but this quality itself cannot be separated from the geographic advance of slave society.64 The plantation system produced an extensive pattern of settlement, relative to that of the Northwest, and resulted in the establishment of a multitude of separate centers of power in the plantations themselves. At the same time, the nonplantation areas found themselves developing as enclaves more or less detached from the mainstream of southern society. Thus, whereas the frontier steadily passed in the free states and even the formative stages of civilization rested on a certain civic consciousness, it not only passed less rapidly in the slave states but actually entrenched itself within the civilization being built. This process imparted a higher degree of apparent lawlessness—of the extralegal settlement of personal disputes—to southern life. Its spirit might be illustrated by the advice given to Andrew Jackson by his mother: “Never tell a lie, nor take what is not your own, nor sue anybody for slander or assault and battery. Always settle them cases yourself!”65

This “violent tenor of life,” to use an expression Johan Huizinga applied to late medieval Europe,66 provided one side of the story; the intrinsic difficulty of developing a modern legal system in a slave society provided another. Southerners considered themselves law-abiding and considered northerners lawless. After all, southerners did not assert higher-law doctrines and broad interpretations of the Constitution. Rather, as Charles S. Sydnor has argued, they understood the law in a much different way and professed to see no contradiction between their code of honor, with its appeal to extralegal personal force, and a respect for the law itself.67 Notwithstanding some hypocrisy, their view represented a clumsy but authentic adjustment to the necessity for a dualistic, even self-contradictory, concept of law prefigured in the rise of a rational system of law in European civilization.

At first glance, the legal history of Western Europe represents an anomaly. The law arose in early modern times on rational rather than traditional, patrimonial, or charismatic foundations, however many elements of these remained.68 As such, it assumed an equality of persons before the law that could only have arisen from the social relationships introduced by the expansion of capitalism and the spread of bourgeois, marketplace values, although to a considerable extent it derived from Roman tradition. Max Weber’s distinction between “capitalism in general” and “modern capitalism,” however suggestive, cannot resolve the apparent contradiction.69

As Weber clearly understood, the ruling class of Roman society, and therefore the society itself, rested on slave-labor foundations.70 We do not have to follow Rostovtzerft, Salvioli, and others in projecting an ancient capitalism or a cycle of capitalisms in order to establish a firm link between ancient and modern civilization in Western Europe, as manifested in the continuity of legal tradition. Slavery as a mode of production creates a market for labor, much as capitalism creates a market for labor-power. Both encourage commercial development, which is by no means to be equated with capitalist development (understood as a system of social relations within which labor-power has become a commodity).71 Ancient slave society could not, however, remove the limits to commercial expansion—could not raise the marketplace to the center of the society as well as the economy—for its very capitalization of labor established the firmest of those limits. The modern bourgeoisie, on the other hand, arose and throve on its ability to transform labor-power into a commodity and thereby revolutionize every feature of thought and feeling in accordance with the fundamental change in social relations.72 It thereby created the appearance of human equality, for the laborer faced the capitalist in a relation of seller and buyer of labor-power—an ostensibly disembodied commodity. The relationship of each to the other took on the fetishistic aspect of a relationship of both to a commodity—a thing—and cloaked the reality of the domination of one man by another. Although ancient slavery did not create a market for labor-power, it did, by creating a market for human beings and their economic products, induce a high level of commercialization that, together with the successful consolidation of a centralized state, combined to bequeath a system of law upon which modern bourgeois society could build. The rise of capitalism out of a seigneurial society in the West owed much to cultural roots that that particular kind of seigneurialism had in a long slaveholding past.

The slave South inherited English common law as well as elements and influences from continental Roman and Germanic communal and feudal law. But by the time the slave regime underwent consolidation, the legal system of the Western world had succumbed to a bourgeois idea of private property. The southern slaveholders had been nurtured on that idea but also had to draw upon earlier traditions in order to justify their assimilation of human beings to property. In so doing, they contradicted, however discreetly, that idea of property which had provided the foundation for their class claims.73

The slaveholders could not simply tack the idea of property in man onto their inherited ideas of property in general, for those inherited ideas, as manifested in the bourgeois transformation of Roman law and common law, rested precisely upon a doctrine of marketplace equality within which—however various the actual practice for a protracted period of time—slavery contradicted first principles.74 The southern legal system increasingly came to accept an implicit duality: a recognition of the rights of the state over individuals, slave or free, and a recognition of the rights of the slaveholders over their slaves. Since the slaveholders’ property in man had to be respected, the state’s rights over the slaveholders as well as the slaves had to be circumscribed. At first glance, this arrangement appears simple enough: considered abstractly, a system in which the state, representing above all the collective will of the slaveholding class, could lay down rules for the individual slaveholders, who would, however, have full power over their chattels. But the slaves, simply by asserting their humanity, quickly demolished this nice arrangement. The moral, not to mention political, needs of the ruling class as a whole required that it interpose itself, by the instrument of state power, between individual masters and their slaves. It is less important that it did so within narrow bounds than that it did so at all. The resultant ambiguity, however functional in quiet times, ill prepared the South to meet the test of modern war.

Even in peacetime the slaveholders had to pay dearly for their compromises. Among other things, as Charles S. Sydnor saw and as Robert Fogel and Stanley Engerman have reflected on further, the reintroduction of precapitalist elements into the legal system weakened the economic organization and business capacity of the planters.75 These questions await a full exploration at other hands.

The immediate concern is with the effect of the imposed duality created by the reintroduction as well as the continuation of precapitalist ideas of power and property into an inherited system of bourgeois-shaped rational jurisprudence. This momentous reintroduction was effected with some ease because the idea of the state’s having a monopoly of the legal means of coercion by violence had had only a brief history—roughly, from the conquest of state power by the bourgeoisies of England and Holland during the seventeenth century and of France at the end of the eighteenth.76 Nor had traditional ideas simply disappeared. Not only from the Left, but more powerfully from the Right, they continued to do battle within even the most advanced capitalist countries.

The slaveholders fell back on a kind of dual power: that which they collectively exercised as a class, even against their own individual impulses, through their effective control of state power; and that which they reserved to themselves as individuals who commanded other human beings in bondage. In general, this duality appears in all systems of class rule, for the collective judgment of the ruling class, coherently organized in the common interest, cannot be expected to coincide with the sum total of the individual interests and judgments of its members; first, because the law tends to reflect the will of the most politically coherent and determined fraction, and second, because the sum total of the individual interests and judgments of the members of the ruling class generally, rather than occasionally, pulls against the collective needs of a class that must appeal to other classes for support at critical junctures. But the slaveholders’ problem ran much deeper, for the idea of slavery cannot easily be divorced from the idea of total power—of the reduction of one human being to the status of an extension of another’s will—which is phenomenologically impossible, and more to the point, as Judge Ruffin had to face, politically impossible as well. Repeatedly, the slaveholders’ own legal apparatus had to intervene, not primarily to protect the slaves from their masters, but to mediate certain questions among contending manifestations of human action. In so doing, it discredited the essential philosophical idea on which slavery rested and, simultaneously, bore witness to the slaves’ ability to register the claims of their humanity.

Confronted with these painful and contradictory necessities, the slaveholders chose to keep their options open. They erected a legal system the implications of which should have embarrassed them and sometimes did; and then they tried to hold it as a reserve. They repeatedly had to violate their own laws without feeling themselves lawbreakers. The slave laws existed as a moral guide and an instrument for emergency use, although the legal profession and especially the judges struggled to enforce them as a matter of positive law; wherever possible, the authority of the master class, considered as a perfectly proper system of complementary plantation law, remained in effect. But since no reasonable formula could be devised to mediate between counterclaims arising from the two sides of this dual system, much had to be left outside the law altogether.

Several of the many ramifications of this interpretation bear on the position and condition of the slaves. We have already found reason to qualify the oft-repeated charge that the legal system of the South did not offer the slaves the protection offered by the slave codes of the Catholic countries. Further observations are now in order. The ethos informing the Catholic slave codes did play a significant role in shaping the slave societies of Portuguese and Spanish America, but the role of the law itself cannot readily be deduced either from that ethos or from the codes themselves.77 The system of enforcement in the United States, conditioned by Anglo-American standards of efficiency and civic discipline, generally exceeded that in, say, Brazil, where effective power lay with the senhores de engenho—the great sugar planters. And the Spanish slogan, ¡Obedezco pero no cumplo! (I obey, but I do not comply) says enough.78 More to the point, the slave codes of Brazil, the various Caribbean colonies, and Spanish South America had been drafted by nonslaveholders in the several metropolitan capitals and had had to be imposed upon resistant planters with enormous power of their own. The British, for their part, showed great reluctance to impose a slave code on the Caribbean planters. The slave codes of the southern United States came from the slaveholders themselves and represented their collective estimate of right and wrong and of the limits that should hedge in their own individual power. Their positive value lay not in the probability of scrupulous enforcement but in the standards of decency they laid down in a world inhabited, like most worlds, by men who strove to be considered decent. These standards could be violated with impunity and often were, but their educational and moral effect remained to offer the slaves the little protection they had.

For the slaves, two major consequences flowed from the ambiguities of the system. First, they constantly had before them evidence of what they could only see as white hypocrisy. An ex-slave commented on the antimiscegenation laws and their fate at the hands of the white man: “He made that law himself and he is the first to violation.”79 No respect for the law could easily rise on such a foundation. Since the slaves knew that the law protected them little and could not readily be enforced even in that little, the second consequence followed. For protection against every possible assault on their being they had to turn to a human protector—in effect, a lord. They had to look to their masters for protection against patrollers, against lynching, against the strict enforcement of the law itself, as well as against hunger and physical deprivation. And they had to look to some other white man to shield them against a harsh or sadistic master. Thus, the implicit hegemonic function of the dual system of law conquered the quarters. But not wholly and not without encouraging a dangerous misunderstanding.

As the masters saw, the working out of the legal system drove the slaves deeper into an acceptance of paternalism. As the masters did not see, it did not drive them into an acceptance of slavery as such. On the contrary, the contradictions in the dual system and in the slave law per se, which had developed in the first place because of the slaves’ assertion of their humanity, constantly reminded the slaves of the fundamental injustice to which they were being subjected. Paternalism and slavery merged into a single idea to the masters. But the slaves proved much more astute in separating the two; they acted consciously and unconsciously to transform paternalism into a doctrine of protection of their own rights—a doctrine that represented the negation of the idea of slavery itself.

IN THE NAME OF HUMANITY AND THE CAUSE OF REFORM

Since the great object of social reform is to prevent a fundamental change in class relations, sensible reformers must fight on two fronts within the ruling class. They must fight against those reactionaries who cannot understand the need for secondary, although not necessarily trivial, change in order to prevent deeper change; and they must fight against cheerful fools who think that change is intrinsically wonderful and who therefore cannot distinguish between the safe and the dangerous. Since reactionaries will insist that any change, no matter how slight, will set in motion forces of dissolution and since nothing will convince them other than the experience they fear to obtain, reformers face a formidable task; it becomes the more so as the enthusiasts for change demonstrate blindness toward the reality of the danger. The reactionary argument has a truth of its own, which curiously betrays respect for the personalities of those whom reckless reformers too easily view as mere objects of their schemes—a respect which flows from an awareness that lower-class beneficiaries of change may choose to seize a good deal more than they have been offered, once they have been offered anything at all. And it is no answer that force alone cannot keep people in subjugation, for as G. G. Coulton has remarked, “The gospel of the uselessness of persecution is true only if we look forward to a far longer time than the vast majority of men take into their calculations.”1

The history of the South from the Revolution to secession constitutes a glorious story of wise self-reformation at once conservative in its preservation of the social order and liberal in its flexible response to altered conditions—glorious, that is, from the point of view of the master class. Step by step, those changes which would strengthen the regime took effect and those which might have opened the floodgates did not. Those who deserve credit for the achievement met the one great challenge they faced: they had to convince a skeptical slaveholding class that the humanization of slave life would strengthen rather than weaken the regime. They controlled the press, stocked the state legislatures with safe men, and compromised the churches.2 Only occasionally did troublemakers have to be killed. Since the usefulness of violent measures stems primarily from their threat, which calls forth a reaction when carried out too often and too far, the slaveholders preferred restraint.3 But the slaveholders did use a combination of measures to crush the antislavery movement in the South; they thereby freed themselves to civilize their society according to their own lights. They removed the dangers reform so often entails. The death of southern liberalism, as Ulrich Bonnell Phillips called it, marked the birth of a new effort to ameliorate the conditions of slave life.4 Phillips shared with most of those who have criticized him the doubtful assumption that southern reform should be identified with moves toward emancipation. Even his leading critics have thought so, the great difference being that he blamed the demise of reform on the northern abolitionists and thought that their defeat would have resurrected it, whereas they have blamed the demise on southern intransigence and have doubted that it could ever have been resurrected while the old regime lasted. But the kind of structural reform that pointed toward emancipation represented only one tendency within the reform movement as a whole, and its defeat increasingly became the sine qua non for the ultimately successful opposite tendency, which sought to make reform serve the slavery interest.

Hence the paradox. Historians have correctly viewed the period from 1831 to 1861 as one of reaction. Yet they have also correctly viewed it as one in which the treatment of slaves became progressively better. Both views have been correct in that they refer to different aspects of a single process. The condition of the slaves worsened with respect to access to freedom and the promise of eventual emancipation; it got better with respect to material conditions of life. The same men who fought for the one more often than not fought for the other. Their position made perfect sense: Make the South safe for slaveholders by confirming the blacks in perpetual slavery and by making it possible for them to accept their fate.

The constitutions of the slave states left room for manumissions, but the laws made them increasingly difficult. Virginia’s attitude hardened after a flurry of liberalism during the Revolutionary era. By the end of 1793 the legislature had banned free-Negro immigration, and by 1806 it had declared that a freedman must leave the state within a year or suffer re-enslavement. South Carolina maintained a passive attitude until 1800, when it raised bars; in 1841 it moved to seal the escape route altogether. Even states like Tennessee followed the same path. By the late antebellum period every slave state had tightened its procedures so as to confirm blacks in slavery and to dash hopes for personal and collective emancipation.5

Thus, the steady progress of anti-emancipation sentiment went hand in hand with demands for amelioration and greater humanity. A petition from citizens of Hanover County to the General Assembly of Virginia, dated January 30, 1831, stated the position plainly:


Slaves while kept in subjection are submissive and easily controlled, but let any number of them be indulged with the hope of freedom, one must have but little knowledge of their nature, who is to be informed that they reject restraint and become almost wholly unmanageable. It is by the expectation of liberty, and by that alone, that they can be rendered a dangerous population. So long as we are true to ourselves there can be nothing to fear.6



In 1854, the Richmond Examiner explained: “True philanthropy to the Negro begins, like charity, at home; and if Southern men would act as if the canopy of heaven were inscribed with a covenant, in letters of fire, that the Negro is here, and here forever; is our property, and ours forever … they would accomplish more good for the race in five years than they boast the institution itself to have accomplished in two centuries.…”7

Dissenters continued to speak out in favor of a more liberal policy, but they usually argued that slavery needed a safety valve, not that emancipation ought to be encouraged widely. Some, like Judge O’Neall of South Carolina, may have held broader views than they generally expressed, but even they generally stayed within the white consensus. Others, like William Gilmore Simms, took unambiguous proslavery ground and yet favored reform as being wise and safe. These voices, however distinguished, grew fainter over time, for they could not easily argue with those who, like Edward Pollard of Virginia, pointed out that if emancipation were a suitable reward for meritorious service, then the idea that slavery benefitted the blacks had to be wrong.8

The great reaction of 1831–1861 cannot be made the responsibility of abolitionist criticism, as it has been by apologists for the old regime; nor can it be laid to Nat Turner, although this contention has much more force. Abolitionism itself had taken on a shriller tone because the dream of slow and peaceful emancipation had been evaporating. If Mr. Jefferson and his brilliant entourage in Virginia had not succeeded even in getting the matter discussed seriously, what hopes were left? South Carolina and Georgia had always been intransigent, and the derived demand for Virginia’s slaves effected by the westward cotton movement sealed the fate of the forces in the Upper South that continued to hope for emancipation. The Virginia debates, which opened the period of reaction, represented the last attempt of forces that had long been in retreat.9 Once the devil of emancipation had been exorcised, the South could reform itself. The nature and limits of that reform reveal much about the society that was coming to maturity.

No feature of the slave law stirred so many misgivings as the lack of protection for family life. Even that pillar of the slaveholders’ regime, Robert Toombs, squirmed badly and joined his fellow Georgian, Alexander Stephens, in calling for reform. But the timidity of the call from the usually firm, blunt planter-politician spoke as loud as his criticism. “We are reproached,” he said, “that the marriage relation is neither recognized nor protected by law. This reproach is not wholly unjust, this is an evil not yet remedied by law, but marriage is not inconsistent with the institution of slavery as it exists among us, and the objection therefore lies rather to an incident than to the essence of the system.”10

Leading proslavery intellectuals like George Frederick Holmes, Henry Hughes, and George Fitzhugh and leading jurists like John Belton O’Neall joined in advocating laws to recognize slave marriages. As late as 1855 a group of North Carolinians made a major effort to humanize the slave code especially with respect to marriage and literacy, but got nowhere. Their proposals concerning protection of family life evoked more praise than censure across the South, but most of all they evoked silence. The slaveholders understood that such reforms threatened the economic viability of the capital and labor markets. No other issue so clearly exposed the hybrid nature of the regime; so clearly pitted economic interest against paternalism and defined the limits beyond which the one could not reinforce the other.

The long-run prospects for this reform did not look bright, although increasing discussion of compromise proposals suggested some possibilities. Some reformers, as well as thoughtful planters like Samuel Walker of Louisiana, were beginning to work out ideas for legislation to entail the estates of the bankrupt or deceased so as to keep family units together.11 The fate of such ideas, had the Confederacy won, must remain a matter of conjecture, but the discernible uneasiness of the slaveholders did have the effect of making the separation of families more odious. Such moral pressure alone could not have reduced the evil to the level of Toombs’s “incident,” for had such ever become the case, that same public opinion, noticeably writhing over the issue, would surely have become ready for a direct attack. The problem and the contradiction it called forth therefore remained—and so did the agony.

What of the material conditions of slave life? Slaveholders claimed, and some slaves acknowledged, that conditions were improving as the nineteenth century progressed and the frontier receded. The most skeptical travelers agreed.12 During the 1830s and 1840s Louisiana and Texas suffered from a reputation, probably deserved, for hard driving. Adeline Cunningham, who had been a slave in Texas, recalled, “Dey was rough people and dey treat ev’ry body rough.”13 But even in Texas conditions improved markedly during the 1850s as communities became more stable and as rising slave prices compelled greater attention to reproduction. The sugar plantations of Louisiana, for all their reputation as hellholes, usually provided better care than the small farms, for they were solvent and did not have to skimp on food and clothing. By the 1850s word had traveled back to slaves in Virginia that the more favorable economic conditions of the Southwest meant more comfort.14

The idea that slaveholders in the Upper South treated their slaves much better than did those in the Lower South arose during the eighteenth century. The slaveholders of eighteenth-century Virginia acquired a good reputation for humanity toward their slaves, at least relative to the slaveholders of South Carolina, about whom Forrest McDonald has written: “The South Carolina planters’ callous disregard for human life and suffering was probably unmatched anywhere west of the Dnieper.”15 South Carolina’s black population reproduced itself adequately during the early decades of the eighteenth century but suffered a negative rate of natural increase after the big importations from Africa that followed 1720. The treatment of slaves grew increasingly harsh between 1720 and the Stono rising of 1739, which compelled the slaveholders to reflect on their policies. Thereafter, fear of insurrection accomplished what appeals to humanity had not, and conditions gradually improved.16

The living conditions of slaves in South Carolina were considerably better at the end of the eighteenth century than they had been at the beginning, nor did the temporary reopening of the African slave trade reverse the gradual amelioration. The regime had settled by then, and the rich coastal areas had developed stable communities in which the expectations of the highly productive slaves in the rice and Sea Island cotton districts could not easily be tampered with. Besides, the planters, knowing that the slave trade would close definitively in 1808, had to look to the future.17 During the nineteenth century the difference in treatment between the Upper and Lower South became steadily less noteworthy.18

During the late antebellum period J. H. Hammond of South Carolina accused the abolitionists of compelling a reversal in the trend toward amelioration. Their agitation, he argued, was resulting in a withdrawal of privileges, which “is painful to us.”19 But his remarks, dubious in any case, applied to matters other than such material conditions as food, clothing, shelter, or even punishment. Harriet Martineau asserted that the abolitionist attacks had, on the contrary, resulted in a decided improvement in the treatment of slaves. Ezekiel Birdseye, an abolitionist in East Tennessee, concurred in her judgment, as did John Flournoy, the rabidly negrophobic antislavery eccentric, who fumed that the slaves in Georgia were receiving more consideration than the poor whites.20 A. T. Goodloe in effect conceded the point in a harsh attack on his fellow slaveholders, who, he said, were ruining the blacks in an ill-considered attempt to ward off abolitionist criticism. N. D. Guerry of Alabama denounced Goodloe’s inhumane tone and insisted that the discernible improvement in treatment had long been overdue. “The days of fogyism in the management of Negroes,” he snapped, “have gone, the time for brute force is past.… ”21

The campaign to improve the lot of the slaves predated the abolitionist agitation, as did the campaign to confirm the blacks in perpetual slavery. Abolitionism and the southern reaction to it accelerated forces already in motion. As early as the 1820s agricultural journals like Legaré’s Southern Agriculturalist, published in Charleston, were running a steady stream of articles to encourage better treatment, although other journals—the Southern Planter, for example—did not pick up the theme until much later. Some writers frankly placed the discussion in political perspective, but even they demonstrated a wider effort to sharpen their fellow slaveholders’ class consciousness by appealing to a sense of moral responsibility. Chancellor Harper set the tone in the 1830s in his militant contribution to the proslavery argument:


It is wise, too, in relation to the civilized world around us, to avoid giving occasion to the odium which is so industriously excited against ourselves and our institutions. For this reason, public opinion should, if possible, bear even more strongly and indignantly than it does at present, on masters who practice any wanton cruelty on their slaves. The miscreant who is guilty of this not only violates the law of God and of humanity, but as far as in him lies, by bringing odium upon, endangers the institutions of his country, and the safety of his countrymen.22



Writing about the same time, an anonymous contributor to the Southern Agriculturalist bluntly related the confirmation of the slaves’ status to progress in their material comfort: “Is then the condition of the slaves as a caste never to be mitigated? We answer that such mitigation is to be looked for only in the improvement of their masters. That it has already derived much amelioration from this source is a sure harbinger of its future improvement.”23 In 1851, Garnett Andrews warned the Southern Central Agricultural Society of Georgia not to allow unscrupulous masters to use the abolitionist agitation to excuse undue severity toward their slaves.24 In 1860, Dr. John Stainback Wilson condemned those slaveholders who failed to meet their responsibilities toward their slaves. Apparently fearful of being charged with giving aid and comfort to the abolitionists, he added:


Duty requires that errors and abuses should be pointed out, with the hope of correction and reformation. This is a duty to the dependent creatures whom God has committed to our charge; it is due to ourselves individually as slaveholders; and it is due to us collectively as a community of slaveholders, deeply, vitally interested in the vindication of our institution before a misguided and gainsaying world. Yes, it is the duty of all slaveowners, of all who are interested either directly, or indirectly, in the perpetuation of the institution, to disclose its abuses … with a design of correcting those abuses and thus disarming our enemies.25



Dr. Wilson quoted the Reverend C. F. Sturgis’s “Prize Essay on the Duties of Masters to Their Servants” as saying: “As a farmer and a Southerner, I boldly declare that as long as such bad economy is practiced, even in a few cases, it will be impossible to gag the abolitionists.…”26

The mounting abolitionist critique forced the slaveholders to take a long look at themselves and at others, especially other slaveholders. Proslavery ideologues had difficulty in evaluating Caribbean and South American slavery. They felt the need to defend slavery as a social system in all parts of the world, but wanted to dissociate themselves from the special evils of other regimes and to claim special virtues for their own. As the slaveholders’ ideological struggle with the abolitionists sharpened during the 1840s and 1850s, their criticism of the Cuban regime mounted, and they increasingly praised themselves for the excellence of their treatment of their own slaves. In part they coveted Cuba and were trying to create humanitarian grounds for annexation, but they also genuinely recoiled at what they saw and heard there. Cuban slavery, a mild system during the eighteenth century, became a horror story during the nineteenth, when the sugar boom swept the island.27 The southern slaveholders derived particular satisfaction from the favorable comparisons of their own regime with that of Cuba which were appearing in books by critical European travelers.28

Much of the controversy over “treatment” of slaves turns on a confusion of meanings. The slaveholders could proclaim their slaves the best treated in the world and even compare their condition favorably with that of European workers and peasants, but their evidence rested entirely on data about the material conditions of life. They did not talk much about the protection of family life or other features of cultural autonomy. Nor did they care to discuss access to freedom and citizenship. Ulrich Bonnell Phillips was probably right in arguing that American slaves were better treated than Caribbean or Brazilian, for he too was thinking of material conditions. Stanley M. Elkins was probably right in saying that American slaves were much worse treated, for he clearly was thinking of other matters.29

The slave regime of the Old South became progressively more repressive with respect to manumission as it became progressively more humane with respect to the material conditions of life. In the specific conditions of southern slavery the one required the other, or rather, each formed part of a single process of social cohesion. The slaveholders did not defend their regime by distinguishing among the several meanings of “treatment,” for they would have exposed the negative side of their practice; nor did the abolitionists usually make such distinctions in their assaults, for they did not wish to concede any ground to an enemy perceived as purely evil.30 Did the white racism of the slaveholders lead them to value black life so little as to treat their slaves like animals? The rhetoric of paternalism aside, the slaveholders knew and said what the abolitionists knew and tried not to say: The South had the only slave system in the New World in which the slaves reproduced themselves. The less than 400,000 Africans imported into the North American British colonies and the United States had become a black population ten times greater by 1860, whereas despite much larger importations by Jamaica, Saint-Domingue, Brazil, and Cuba, these and other slave countries struggled to balance imports against mortality in order to hold their own in population.31

The slaveholders sometimes asked: What does racism have to do with the waste of human life? What has race to do with business? Do you not know that the poor whites who worked on the slave ships suffered a significantly higher death rate than did the enslaved Africans themselves?32 In the South and in the Caribbean the treatment meted out to white indentured servants had rivaled and often exceeded in brutality that meted out to black slaves; brutality to white servants preceded brutality to black slaves. The slaveholders did not treat their slaves with contempt because of racist feeling; they had learned long before to hold the lives of the lower classes cheap.33 Rich Europeans had always been willing to use up their own lower classes as readily as they would Africans; it was not their fault that their own lower classes had learned how to protect themselves.

The slaveholders did not tell the other side of the story. As the workers and peasants of Europe and America forged weapons of self-defense, the ruling classes increasingly turned to the exploitation of nonwhite labor, and a virulent racism became the indispensable rationalization for their policies. But during the nineteenth century the “treatment” of black labor relative to white in the capitalist world remained a legitimate matter of dispute.

Southern intellectuals kept the slaveholders informed about living conditions among the world’s laboring classes. Journals like De Bow’s Review abounded in such material, as did the speeches and books of Hammond, Hughes, Fitzhugh, Holmes, Grayson, and many others. D. R. Hundley scored heavily in 1860 when he contrasted the conditions of slave life with those of the Mexican peons, who were bought and sold like cattle and then turned loose in old age.34 European travelers with no sympathy for slavery gloomily admitted that the slaveholders had entirely too much truth for comfort on their side of this argument.35 After all, Richard Pilling, an English workingman sentenced as a strike leader in 1842, described to the court as grim a picture as a slave might have:


I have seen in the factory in which I worked wives and mothers working from morning to night with only one meal; and a child brought to suck at them thrice a day. I have seen fathers of families coming in the morning and working till night and having only one meal, or two at the farthest extent.36



Slaveholders generally believed that their slaves lived better than the great mass of peasants and industrial workers of the world. Virtually every southerner who raised his voice at all on this subject insisted on the point, not only those who wrote articles and made speeches for propaganda but those who commented privately in family letters and wills.37 Surrounded by the extreme wretchedness of their own déclassé poor whites, whom the slaves contemptuously called “trash,” and informed of general conditions abroad by an effective proslavery press, the slaveholders saw no reason to apologize for the treatment of their slaves. Fanny Kemble, who understood the value of freedom even for the starving, could not deny that the slaves, whose oppressive conditions she so ruthlessly exposed, lived better than a substantial portion of the Irish.38 Johann Koepff, a German who settled in Texas, wrote in a German newspaper: “Slavery belongs to the curses of the land and fills one with sorrow. Yet the position of the poor negro is not as unhappy as one often pictures. I know for certain that one third of the population in a German village is not any better off than the Texas negro.”39

Reviewing the conditions of the workers and peasants of Europe, Raimondo Luraghi, the learned Italian historian who has written a detailed study of the United States during this period, concludes that the slaves fared as well, in material terms, as a substantial portion of the workers and peasants of Western Europe and “certainly better” than the mass of the Russian, Hungarian, Polish, and even Italian peasants.40 To which Jürgen Kuczynski, the noted statistician and historian of the working class, adds after a glance at the more brutal side of proletarian life in the mid-nineteenth century: “It is precisely these bad conditions which justify the arguments of the slaveowners of the South, that the slaves are materially better off than the workers in the north. This would in many cases have been true.…”41 Those who fear that Luraghi and Kuczynski or such other Marxists as Eric Hobsbawm, George Rudé, and E. P. Thompson take too hard a view of European conditions are at liberty to contrast the material conditions of slave life with those of the European peasants and workers described—to cite a few recent historians untainted by Marxism—by Clough or Mandrou on France or G. T. Robinson on Russia or Hamerow on Germany or anyone at all with the stomach to have written on the million casualties suffered by the Irish during the great famine.42 And if the slaveholders could have been convinced that the English working class, despite everything, was improving its lot during the nineteenth century, they still might have a final word. Were anyone perverse enough to bother, he might easily find that the living conditions of a large minority or even a majority of the world’s population during the twentieth century might not compare in comfort with those of the slaves of Mississippi a century earlier.

Consider the length of the working day. The actual length varied according to the amount of daylight as well as according to the attitude of the master and the seasonal pressures of planting and the harvest. In colonial times a fourteen-hour day received legal sanction in South Carolina after the Stono rebellion had made the slaveholders thoughtful, whereas in Georgia the law, which Phillips excoriated as “positively barbarous,” fixed the limit at sixteen hours until 1765.43 During the nineteenth century the slaveholders learned that excessive driving came at the expense of their slaves’ health and a consequent capital loss. They even enlisted racist arguments to advocate a more humane course, explaining that blacks constitutionally could not work as long as whites.44

The range of waking time in all parts of the South extended from about 3:30 A.M. to 5 A.M. The reports of ex-slaves suggest 4 A.M. as the mode; if anything, the white sources tend slightly to an earlier rather than a later average.45 Few slaveholders risked the health of their slaves by keeping them in the fields after sunset except during the harvest season, which required crash methods. On the sugar plantations the crop had to be brought in quickly or spoil, and a sixteen- to eighteen-hour day could be expected. But masters, overseers, hired whites and blacks, house slaves, mechanics, and craftsmen all worked together under conditions made as festive as possible. During most of the year the slaves had the nights off, although too often they had additional small chores in the Big House or the quarters which reduced their leisure time. The slave women, in particular, had to cook for their families, sew, wash, and even fulfill assigned quotas for making clothes. The men had to gather firewood, feed the stock, and attend to tasks that might have seemed trivial if they had not come at the end of a long day in the fields. Sunup to sundown in the Gulf states meant about fourteen daylight hours in summer and somewhat more than ten in winter, but the actual day stretched in both directions since the slaves had to be ready to start work at daybreak and had those extra chores after dark. To risk a generalization for the South as a whole: The slaves’ workday, as perceived by their masters, averaged about twelve hours, and as perceived by the slaves, who calculated the extras and shared a portal-to-portal mentality with laborers elsewhere, averaged about fifteen hours. That is, the slaves worked about twelve hours in the fields and a few hours more in getting to and from work and doing odd jobs.46

Although the sunup-to-sundown rule might have led to a longer working day during the summer, masters generally compensated their slaves with a midday break of two hours or more. “I heard,” Mrs. E. C. Hamilton wrote her son in 1860, “… that Mr. Jackson was losing his negroes with pneumonia. Be careful to lett [sic] the negroes rest in the heat of the day.”47 As a rule, provision of a long midday break came during June, July, and August but might also come at other times, even during the picking season when the temperatures rose to summer levels. The slaves worked much better during the hot weather if they had rest periods. James Thomas of Hancock County, Georgia, made a careful test of performance and found that a five-minute break every half hour increased the output of his slaves by 15 percent.48

The normal working day in the rice fields of the low country of Georgia and South Carolina did not exceed ten hours and sometimes did not exceed five or six. Masters assigned the slaves individual tasks instead of driving them in gangs, so that an especially strong and efficient man or woman could finish early. Solon Robinson thought the day so short as to encourage idleness, but the masters found the system best for getting a high output from those who had to do particularly hard work under unhealthful conditions.49

However the hours in the sugar, rice, cotton, and tobacco fields are calculated, the slaves thought them long and hard, and the slaveholders did not gain much by telling them that their workday compared favorably with that of other laboring classes. Overseers had their own reasons for stressing the comparison, for their workday was, if anything, longer than that of the slaves. Many of the more efficient planters were themselves up before daybreak and attending to their responsibilities until well after dark, although they did little or no physical labor. Farmers, northern and southern, worked as long as or longer than most slaves. “The day begins at sunrise and ends at dark,” Sidney Andrews wrote of the small farmers of North Carolina. But, he added, they punctuate their long day by pausing to lean on the fence and chatting with neighbors, and they proceed according to their own notions.50 A good master might give his slaves breaks to rest or go swimming, but he could not give them that sense of controlling their own time and labor which might have made even the longest hours and most arduous work seem reasonable and pleasant. For the slaves the workday remained an absolute, if for no other reason than that it left them no opportunity to take a few minutes to play with their children or fuss over a new baby or enjoy a glass of whiskey or do anything else to break the monotony and enjoy each other.

The slaveholders alone took comfort in the comparative perspective. They believed that their slaves worked a shorter day than the slaves of Brazil or the Caribbean, who could often expect an eighteen-hour day during the long sugar-grinding season and who worked as long as or longer than American slaves during the rest of the year.51 The slaveholders knew that even during the 1850s when conditions were improving, proletarians and handicraft workers in the North and in Europe worked twelve to fourteen hours, if not longer, exclusive of traveling time to work.52 The slaveholders knew the approximate length of the working day of Chinese, Indian, Arab, and even European peasants. They could not know, but would have enjoyed knowing, that during the first decade of the twentieth century the miners and other workers of Sardinia—to take one example—worked a fifteen-hour day for seven days a week and had to wage a bitter and protracted struggle to get that one day off a week which American slaves had enjoyed.53 Even if the slaves had worked a sixteen-hour day and a full six-day week, their hours of labor would have fallen short of those of the Sardinian workers by 10 percent; calculated more realistically but still conservatively, the differential was 20 percent.

From their self-congratulatory comparative perspective, the slaveholders asserted in good faith during the late antebellum period that both interest and sentiment led them to do everything possible to protect the health of the slaves. Most slaveholders provided physicians’ services for their slaves at an average cost of three dollars per slave per year, and many spent large sums—ten dollars to more than a hundred—to provide medical care for slaves, often under circumstances in which the economic motive does not appear to have been dominant.54 The actual health of the slaves nevertheless remains a matter of sharp disagreement among scholars. The wide range in practice among slaveholders meant that even if most slaves received good care, a large number of others did not. And the poor quality of the medical profession may well have resulted in worse conditions for slaves with concerned masters who provided physicians than for those who had to rely on folk medicine and trust to nature. But the slaveholders could not see matters in this light. They knew that most of their number were doing their best and that most laborers in the world did not receive such care and attention. From the slaveholders’ point of view, the treatment of the slaves had already reached heights unprecedented for common laborers and was steadily improving.

The slaveholders also insisted that their slaves ate well and that, in particular, they ate more meat than laborers elsewhere could dream of. During the nineteenth century the amount of meat available to the slaves did in fact increase. Standard rations during most of the eighteenth century called for meat only on special occasions, although the slaves took the initiative to raise chickens and to hunt and fish. Meat as a daily staple came during the post-Revolutionary era and especially during the first decade of the nineteenth century. Thereafter, masters usually provided a half pound of pork per day for each adult. Only a few masters withheld this ration as a means of punishment.55

The slaveholders believed, with reason, that their slaves ate more and better food than the slaves of the Caribbean and Brazil. Closer to home, the slaveholders thought that their slaves ate as well as the smaller white farmers and considerably better than the largely landless poor whites. The diet of the lower-class rural whites, including the less favored yeomen, was in fact often not much different from that of the slaves.56

Abolitionists railed at the insufficiency of the slaves’ meat ration, only to incur the slaveholders’ wrath and incredulity. Theodore Weld’s American Slavery as It Is told unwary readers that the inhabitants of English prisons ate better than southern slaves. It did not mention the widespread English complaint that those prisoners and paupers on relief were eating better than a large part of the working class and that honest workmen were being tempted into petty crimes with the aim of getting a decent meal in jail.57

How much meat did European workers and peasants eat? In Holland at its zenith during the seventeenth century even the moderately well-to-do seldom ate meat once a week, whereas peasants and workers did well to get meat once a month. Weld told his readers how much better European seamen ate than American slaves; he did not mention how well the European laboring classes were eating relative to those seamen.58 That Russian peasants got little meat will surprise no one. But the English rural laborers, as well as the French workers and peasants, with a better general diet, rarely tasted meat more than once a week in the mid-nineteenth century, and the Irish have not done better in the twentieth. As late as 1910, Mrs. Pember Reeves could report that if the poor workingmen of London were eating meat regularly, their women and children were not.59 The slaves’ basic ration of a half pound of low-grade pork was certainly miserable, but the slaveholders knew very well that it was as good as or better than workers and peasants were getting elsewhere. They also knew that the slaves, unlike urban workers, could hunt, fish, and raise chickens to supplement their food supply.

The slaveholders told those who cried out against the inhumane punishment of whipping to preach reform to their own navies and merchant marines. England had counted two hundred capital offenses at the end of the eighteenth century and retained whipping as a humane substitute in many crimes for which capital punishment was abolished during the 1830s. Civilized countries like Germany permitted young mine workers—mere boys—to be whipped. Atrocities were a daily affair in Russia. And the slaveholders also knew, even if they exaggerated, that West Africans dealt out horrible punishments to their own slaves.60

Nor did the slaveholders think that they were committing a crime by whipping their slaves. Throughout the South whites submitted to public whippings for minor crimes; pupils, especially of the lower classes, suffered more corporal punishment than even its advocates might have approved of; white men whipped their wives and parents their children. Frederick Douglass observed that in the South everyone seemed to want the privilege of whipping someone else.61 Yet, the rabidly proslavery Planters’ Banner in Louisiana saluted, without a trace of sarcasm, the wonderful and humane reform that abolished flogging in the United States Navy.62

Colonel Charles J. Faulkner, a large slaveholder who insisted that he had spent his whole life among slaveholders, assured Fitzgerald Ross—who apparently believed him!—that he had never heard of, much less seen, an adult slave being whipped. Susan Dabney Smedes more cautiously suggested that “many” slaves never suffered a whipping and many others no more than once in a lifetime. She was right—just so long as we do not look too closely at the word “many.”63 Ex-slaves told of masters who refused to whip their slaves or who whipped them only rarely.64 There were such masters, and not so few that they qualified as curiosities; but they were still atypical by a good deal. The typical master went to his whip often—much more often than he himself would usually have preferred.

Masters who were not slaves to their passions tried to hold corporal punishment to a minimum. The harsh Bennet H. Barrow of Louisiana used his whip more than most: his slaves averaged one whipping a month and many only once a year.65 When possible, masters and overseers tried to control their slaves by withdrawing visiting privileges, forbidding a Saturday night dance, scheduling extra work, or putting an offender in the stocks or in solitary confinement. But too many high-spirited slaves scorned such measures. Sooner or later the masters fell back on the whip. If a master lacked the will to use it, he would have to sell his “incorrigibles,” in which case someone else had to use it. “Were fidelity the only security we enjoyed,” wrote a planter in the Southern Patriot, “deplorable indeed would be our situation. The fear of punishment is the principle to which we must and do appeal, to keep them in awe and order.”66 On a well-run plantation the whip did not crack often or excessively; the threat of its use, in combination with other incentives and threats, preserved order.67 The whip, Affleck’s Cotton Plantation Record and Account Book instructed overseers, ought to be used sparingly but cannot be dispensed with. From colonial times to the end of the regime intelligent masters tried to reduce their dependency on the whip but admitted that they could not do without it.68 The slaveholders believed that corporal punishment did much more good than harm—that if it hardened some who would be intractable anyway, it successfully restrained many more. A planter mused over the changed situation of 1866:


Eaton [the overseer] must find it very hard to lay aside the old strap—As for myself, I would give a good deal to amuse myself with it, a little while. I have come to the conclusion that the great secret of our success was the great motive power contained in that little instrument.69



The accounts of ex-slaves suggest that many slaves grudgingly acknowledged the power of the whip. Some were not so grudging: “Dem whippin’s done me good. Dey break me up from thievin’ and make de man of me.”70

Planters instructed their overseers to give twenty lashes for ordinary offenses and thirty-nine for the more serious ones, but many slaves suffered many more.71 More important than the number was the vigor with which the lashes were laid on. On some Sea Island plantations every slave’s back had scars, and the narratives of ex-slaves reveal many stories of slaves whipped to death.72 Running away ranked as the number one offense requiring “correction,” but stealing and poor work did not lag far behind.73 Poor work might have ranked higher except that the whip went to the fields with the slaves, forcing better performance and obviating “correction.”

Badly scarred slaves dropped in value, so that slave traders and some planters devised methods for inflicting severe punishment without breaking the skin. A cowhide paddle served admirably, for it left no scars while inflicting terrible pain.74 Solomon Northup’s first beating came at the hands of a slave trader who used a paddle with holes in it and then a rope-whip.


I struggled with all my power, but it was in vain. I prayed for mercy, but my prayer was only answered with imprecations and with stripes. I thought I must die beneath the lashes of the accursed brute. Even now the flesh crawls upon my bones, as I recall the scene. I was all on fire. My sufferings I can compare to nothing else than the burning agonies of hell!75



Andy Marion of Texas vividly remembered a whipping inflicted by a new master: “I’s jus’ ’bout half died. I lays in de bunk two days, gittin’ over dat whippin,’ gittin’ over it in de body but not de heart. No, suh, I has dat in de heart till dis day.”76

The psychological damage to the slaves inflicted by the whip did not escape white notice. Apply the whip calmly and as a last resort, cautioned Nathan Bass of Georgia, “for the slave knows when he intentionally violates orders, and when he deserves correction; and if inflicted capriciously or cruelly, it has a tendency to make him reckless and harden him in crime.”77 Susan Cornwall of Georgia understood the question in her own way. She scoffed at northern threats of coercion in January, 1861, and defiantly asked, “Do they think that we are as degenerate as our slaves, to be whipped into obedience at the command of our self-styled masters?”78 And Thomas Wentworth Higginson marveled at the contradictions in the make-up of his black troops. “Severe penalties,” he remarked, “would be wasted on these people, accustomed as they have been to the most violent passions on the part of white men.…” He noted that they behaved much better than white troops when taking a town and gave vent to much less hatred and thirst for vengeance, but that they also appeared insensitive to the pain they could inflict and would unfeelingly raze a town if ordered to.79

Hegel observes in his wry, satirical, but deadly serious defense of stern punishments, including capital punishment:


If you adopt that superficial attitude to punishment, you brush aside the objective treatment of the righting of wrong, which is the primary and fundamental attitude in considering crime; and the natural consequence is that you take as essential the moral attitude, i.e., the subjective aspect of crime, intermingled with trivial psychological ideas of stimuli, impulses too strong for reason, and psychological factors coercing and working on our ideas (as if freedom were not equally capable of thrusting an idea aside and reducing it to something fortuitous!).… In discussing this matter the only important things are, first, that crime is to be annulled, not because it is the producing of an evil, but because it is an infringement of the right as right, and secondly, the question of what that positive existence is which crime possesses and which must be annulled; it is this existence which is the real evil to be removed, and the essential point is the question of where it lies.… He [the criminal] does not receive this due of honor unless the concept and measure of his punishment are derived from his own act. Still less does he receive it if he is to be treated either as a harmful animal who has to be made harmless, or with a view to deterring and reforming him.80



The slaves proved themselves good Hegelians. The frequent references in the accounts of former slaves to the efficacy of the discipline and exemplary punishments imposed by their masters must be read in this light. But so must the frequent condemnations of cruelty and oppression. The slaves objected not so much to punishment for disobeying the rules, even when they thought the rules unfair, as to the arbitrariness, the caprice, the inhumanity that allowed one man to vent his passions on another. Mary Boykin Chesnut understood their disgust. “I wonder if it be a sin,” she wrote, “to think slavery a curse to any land. Men and women are punished when their masters and mistresses are brutes, not when they do wrong.”81

The slaveholders insisted nevertheless that the frequent use of the whip testified to their own improvement and reformation. During the nineteenth century branding, ear cropping, and assorted mutilations gradually disappeared from the list of punishments prescribed at law and shrank to a minimum in plantation practice. The burning alive of alleged rapists and murderers also declined, although this and other atrocities never disappeared. Iron collars and “nigger boxes”—cells with a few air holes and just enough room to allow a slight shift in position—continued in effect on some plantations. Still, however great the atrocities during the late antebellum period—and they were fearful—they did not rival the widespread fiendishness committed, say, in Saint-Domingue on the eve of the great revolution.82

Castration, a popular remedy for high spirits during the eighteenth century, decreased considerably during the nineteenth, much as it did earlier in Spanish America.83 Most southern colonies had curbed the practice during the eighteenth century by restricting it to punishment at law for attempted rape. This reform ended castration as punishment for chronic running away, plotting insurrection, and other offenses.84 Privately inflicted castration did not disappear; scattered evidence suggests that some masters continued to apply it especially to slaves who had become their rivals for coveted black women.85 Public opinion had turned, however, and sadistic slaveholders could no longer exercise their will with impunity. In Tennessee in 1850, for example, a slaveholder with a reputation for outstanding humanity toward his slaves castrated a “turbulent, insolent, and ungovernable slave” only to find himself sent to jail for two years for “mayhem.” Judge Totten of the State Supreme Court upheld the conviction with the sardonic observation: “We utterly repudiate the idea of any such power … of the master over the slave, as would authorize him thus to maim his slave for the purpose of his moral reform.”86

The decline, although not disappearance, of castration, the low incidence of slave lynchings, and the rising opposition to cruelties—or what the slaveholders could recognize as cruelties—were cited as evidence by the slaveholders that they treated their slaves no worse than other ruling classes treated their lower classes. As they compared their behavior with that of other ruling classes, they could not understand the charge that their system was cruel, much less that they were sadists. Everyone knew that the rabble responded only to force. The unpleasant necessities attendant upon slave ownership seemed unexceptionable to them. Notwithstanding twinges of conscience, which generally concerned the excesses and not the exigencies of the system, the slaveholders increasingly saw themselves as good men who were doing what had to be done—men who acted in the best interests of their dependent beings and for the prosperity and happiness of the world.

The slaves saw matters differently. Their miserable standard of living may have been just high enough to give them a sense of having something to lose, but they could hardly have been impressed by arguments justifying or minimizing the physical cruelties and deprivations. And beyond these matters lay others, discussed by W.E.B. Du Bois, who freely admitted that the living conditions of the slaves compared reasonably well with those of the mass of laborers elsewhere:


What did it mean to be a slave? It is hard to imagine it today. We think of oppression beyond all conception: cruelty, degradation, whipping and starvation, the absolute negation of human rights; or on the contrary, we may think of the ordinary worker the world over today [1935], slaving ten, twelve, or fourteen hours a day, with not enough to eat, compelled by his physical necessities to do this and not to do that, curtailed in his movements and his possibilities; and we say, here, too, is a slave called a “free worker,” and slavery is merely a matter of name.

But there was in 1863 a real meaning to slavery different from that we may apply to the laborer today. It was in part psychological, the enforced personal feeling of inferiority, the calling of another Master; the standing with hat in hand. It was the helplessness. It was the defenselessness of family life. It was the submergence below the arbitrary will of any sort of individual. It was without doubt worse in these vital respects than that which exists today in Europe or America.87



The movement for humanitarian reform reappeared in the Confederacy and soared to new heights. Led by such distinguished figures as the Right Reverend Stephen Elliott of Georgia, Calvin Henderson Wiley of North Carolina, the Reverend James A. Lyon of Mississippi, the Reverend W. B. W. Howe of South Carolina, and Edward A. Pollard of Virginia, demands grew to validate slave marriages, to prevent the separation of families, to permit the education of slaves, to protect slaves against cruelty and inhumanity, and even to admit black testimony against whites in court. In 1863, Georgia repealed its law against the licensing of black preachers, and Alabama improved its protection of slave rights in court. Beyond these modest accomplishments, the reformers had little of a tangible nature to show for their efforts, although they expressed considerable satisfaction with the building sentiment for change.

These proposed reforms did not strike at slavery itself, and the question remains whether their eventual enactment would have strengthened or slowly undermined the regime. The reformers themselves genuinely believed that the proposed changes would not threaten the master-slave relation, but the most careful historian of the question believes that they were deceiving themselves.88 The continued opposition to black testimony after the war suggests that that reform never had much, chance, and it is doubtful that the others did either. At best, some protection for family life that would not cripple the market mechanism might have been devised in the form of a partial entail. The reformers’ greatest accomplishment probably lay with the intangible effect that their agitation had on the moral consciousness of the slaveholders. Increasing public hostility toward brutal masters could have been consolidated and rendered more effective. Certainly, the Confederate setbacks during the war and the fact of the war itself on southern soil made many cry out that God was punishing them, not for slavery, but for its worst evils.89 All that may be said with assurance is that the long-developing tendency to try to humanize slavery without striking at its essence was gaining strength toward the end of the regime and that the improvement in the physical conditions of slave life continued, even if slowly. The slaveholders were closing ranks.
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