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Preface


We are the music makers
And we are the dreamers of dreams,
Wandering by lone sea-breakers,
And sitting by desolate streams,
World-losers and world-forsakers,
On whom the pale moon gleams:
Yet we are the movers and shakers
Of the world forever, it seems

—ARTHUR O’SHAUGHNESSY



There are enough agents, accountants, attorneys, managers, and music publishers, not to mention friends and family, who are more than willing—for love or money—to advise young artists (musicians, singers, and songwriters) in the pursuit of their careers.

Most of this advice is well-intentioned—and it may even be timely and helpful. However, it may also be irrelevant to a particular individual’s circumstances. The reasons for this are manifold.

Not the least of the problems in offering advice to young artists is the fact that they customarily have limited knowledge of the music industry. Unlike participants in other industries, the major players in the music business often enter the arena with neither a clear understanding of its workings and history nor the means to obtain the information that would convey such knowledge to them. The people who make up the heart and soul of the music industry do not usually know a break-even point from a producer point, a royalty from a Prince, or a mechanical license from a synchronization license—in short, they don’t know their business. In the course of writing this book, I have discussed various chapters with senior executives in different departments of major music business companies. At the end of the discussion, all of them told me, in so many words, “You know, I learned a thing or two today.” This is not to criticize them. As an attorney who has practiced in the music industry for more than 30 years, I learned long ago that managers and executives in the music industry, unlike their highly trained peers who choose to work in the financial or real estate worlds, rarely have the requisite background to function in the industry at an optimal level. Yet these managers and executives are ultimately responsible for making the decisions that will make or break their companies.

The music industry executive’s strength is enhanced only when the company he or she joins has an established and tested management training program. Although the institutions that form the music publishing and recording industry today are very well set up for precisely this kind of training, it is unlikely that these companies will also give the fledgling executive the information that I am seeking to impart in this book. For the personal manager and business manager in whose hands the artist and the record and publishing companies place their trust, this book is intended to provide not just informational data, but also a perspective that will help them to become more aware of the parts of the business which no one will teach them, but which they must nonetheless understand if they are to perform their functions effectively.

Ironically, when it comes to artists, it is widely accepted that really creative people do not know their business. After all, aren’t they living in the realm of the idea—the eigenwelt—the world that is interesting precisely because it is not the mitwelt—the shared world, the concrete, tangible world that can be objectively evaluated? The late Northrup Frye, one of the 20th century’s preeminent literary critics, and a noted commentator on Canadian society and culture, gave an acclaimed series of lectures at the University of Toronto several decades ago. In these lectures, published as The Educated Imagination, Frye spoke of the uniqueness of creative people—how creative people see things that “aren’t there.” What more appropriate an image for artists? What more dangerous a situation for the creative forces of the music business? And how can the creator—a living, breathing human being from whom the art emanates—function effectively in the shared world? Those who live in the imagination cannot be expected to have either the patience or the time to attain the knowledge and experience to rule their own destiny. We are all familiar with the saying “The lawyer who represents himself has a fool for a client.” How much more troublesome is the vision of artists who drift through life without an understanding of their business—the customs, traditions, contractual norms, and laws of the very industry that would not even exist but for them and their artistic contributions?

Remarkably, we are talking not just about fledgling musicians, singers, and songwriters. Many of those who have topped the charts for a generation are no more sophisticated than the novice when it comes to the business intricacies that will, when all is said and done, determine their financial outcomes. Equally remarkable is the fact that their representatives—the executives at their record labels and publishing companies; personal and business managers charged with fiduciary responsibilities toward their clients; attorneys in whose trust they place their careers; investors and others from the financial arena who follow the industry from Wall Street to the Times building—are often just as unsophisticated and unaware.

Ultimately, all of the creative people who form the heart of the music industry must depend on a network of advisors in whom they need to place their trust. Nothing could possibly constitute more of a gift to artists than a competent, hard-working, intelligent, aware, trustworthy representative. And, although artists’ advisers are all too often ill-informed, there are many—managers, attorneys, accountants, and agents—who have dedicated their lives to further the artistic careers of their clients. Attorneys and accountants customarily work for agreed-upon fees. Managers and agents work for a percentage of the artists’ income; in essence, they work for nothing until the day comes—if it ever does come—when the economic potential of the people they represent is realized. At their best, these people can make a difference profound enough to encourage artists and help them bring to fruition and to the world’s attention the results of their creations. For many—and I include myself here—that is enough compensation for the tribulations experienced in the course of practicing our professions.

I have sought, in this book, to expose the most treacherous pitfalls faced by both creators and their representatives and have pointed out some of the most egregious examples of the ways in which artists can be affected by customs and practices to which the industry universally adheres. It is not my intent either to alarm the artist or to depict the industry or its principals as monsters of selfishness. On the contrary, as the music industry has become more sophisticated, it has come to terms with certain realities—financial and artistic—and the result has been the establishment of more thoughtful and fairer practices than existed during the heyday of Tin Pan Alley over fifty years ago. Nevertheless, I feel that the more one exposes the conundrums that face artists, the more likely it is that they will be solved.

The evolution of the music industry as an institution is no less a process than the evolution of any other business or political entity. In the present environment of technological advance, the artistic community must adjust to the sea changes occurring both in the creation and the delivery of music, and so there is more than ever a need to examine the underpinnings of our industry so that we can better fine-tune our business relationships and take advantage of the promises of the future.

What They’ll Never Tell You is divided into twenty-four chapters that identify and explore many of the most important issues that impact the musician, singer, and songwriter, and therefore the producer, the personal and business managers, the accountant and the attorney, and every level of music company executive. Some deal with fairly intricate issues; some are rather more accessible. None, to my knowledge, are addressed sufficiently in the principal books on the subject of educating the reader on the ins and outs of the music business. In this book I have tried to find a common ground between the theoretical and the practical; my analysis of the issues faced by the professionals in the music business, as well as by the business entities themselves, is informed by years of experience, litigation, and both psychological and financial reinforcement. I have written this book on the theory that more knowledge is better than less, and the greater the awareness on the part of both the representatives of talent and those who exploit it, the more likely it is that an optimal collaboration between artists and companies can be achieved. I hope the information will be received as another layer of wisdom over that which already exists in significant amounts among the top professionals in the field.

Record companies, producers, and music publishers need not be concerned that all of their secrets are now out, nor should attorneys and accountants fear that their jobs will be rendered obsolete by this book. Record company personnel may feel that I have given away too many secrets, and my peers in the legal and accounting professions may feel that I have given away for free what they charge fees for. To them I respond, like a retailer who believes the best customers are educated consumers, that educated artists, producers, personal and business managers, agents, A&R people, attorneys, and accountants will be better served, and will better serve each other, than those who have chosen, or who have been forced, to live in ignorance, or worse, in a daydream.

It is not enough to know the things you think you need to know about the music industry. Those who live within it—whether at the artistic or the business end of the spectrum or somewhere in between—must know more. They must know what they never knew or did (and do) not even think they want to know. They must know the difference between surface and substance; between truth and lie; between reality and myth. Only then can they prosper within their industry while taking genuine pleasure in their contributions to the culture that sustains them and the rest of our world.
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1 Introduction


It is a sobering thought that when Mozart was my age
he had been dead for two years.

—TOM LEHRER



Everyone has an idea; everyone has talent; everyone thinks that they can write or play or sing a song better than much of what they hear on the radio. There are 100 songs on the charts. Why can’t theirs be one of them? Perhaps it can. But I am fairly certain it won’t.

There is an apocryphal story about David Merrick, the legendary Broadway producer. An agent said to him that his artist was talented and deserved a chance at appearing in one of Merrick’s shows. Merrick went over to the window (his office, like mine, was on Broadway), opened it (you could in those days), and yelled at the top of his lungs: “TALENT!!!!” He then turned to the agent and said, “If I want talent, I can get it by the thousands. They’re all out there just waiting for me to open the door. Finding talent is not my problem.”

In fact, although unique talent is rare, all of us have talent to one degree or another. But what we do with our talent is the ultimate issue. And the key to opportunity. I say opportunity, not success, because all one can hope for in the music business is opportunity. Success depends on many factors: the ability and inclination to roll up one’s sleeves and work at the craft of creation so as to actually improve and fine-tune one’s skills; the ability to earn money and to provide oneself with food and shelter during the process, which can and will take many years; understanding one’s limitations; and identifying an attainable goal and keeping it in mind over the years, amid innumerable distractions. It also depends on one factor over which even the most talented individual has no control: luck—ever-changing radio formats; the attention—or inattention—of an artist’s representatives at important moments; timing (e.g., the release of a key single on the same day the label is shut down and its artists moved to a sister label).

I have long been sure that most of the talented people who pursue their craft diligently and over a long period of time—those who “stay in the ring”—do realize their potential. The truth of this has been proved time after time. What I am less sure about is what advice to give to the young artists who have talent but who may not have the personal or financial resources to pursue a career in the arts. One thing is for sure: These artists will not lack for advice. There is no limit to the number of people, including top professionals in the music business, who think they know it all. Sometimes advice givers are being practical; sometimes they are simply jaded; sometimes they are dead wrong—and some are greedy and will say anything to get up-front money. So, how can the artist seriously pursuing a career in the music industry maximize the chances of getting good advice? As I emphasize throughout the book, the best approach is to assemble a team consisting of an attorney, a personal manager, a booking agent (personal managers, who are not licensed by the states, are not allowed to seek or obtain employment for their clients), and an accountant.

SELECTING THE RIGHT ATTORNEY

There is plenty of justification for seeking out a good attorney from the outset, not least because attorneys have become an important source of business to the record and music publishing companies. Record companies know that if they maintain a cordial relationship with us, they may eventually be at the top of our shopping lists when an artist of significance comes into the picture. Attorneys are also safe—in the sense that the presentation of an artist to a record or publishing company by an attorney diminishes the possibility that the artist will create problems for the company in the future. The triage—the checking out—of the artist, and of his or her bona fides, will have already been done by someone whose telephone number will be the same in the near future when a problem might arise. In addition, attorneys are licensed by state authorities and have state as well as national ethical rules that guide and bind them.

People in the entertainment industry in the United States have learned something that many in other industries—and countries—have not: The selection of an attorney should be made earlier, not later, so he or she can help you in structuring your deals and relationships in ways that can avoid problems. But, although choosing the right legal representation is one of the most important decisions that creative people make, there is no simple formula for making the right selection. Attorneys come with offices, secretaries, and occasionally ties and jackets. They come in every possible stripe and from every possible background, and it is difficult to evaluate them objectively. Attorneys with all of the trimmings appear to be more stable—more dependable—than those without. But appearances can be deceptive, and there is no substitute for extensive experience in the music industry.

It is not difficult to begin your search. Numerous Websites and bar association assistance lines, as well as books and magazines, identify attorneys whose practice areas include the music business. Most attorneys, or their assistants and secretaries, are helpful and clear with callers and are happy to guide potential clients to the appropriate firm or institution for assistance. In addition, most attorneys will provide brief consultation time, at no charge, to potential clients.

Once you are in the process of narrowing down your short list of potential attorneys, however, things become more complicated. You will need to personally interview each attorney, and at some point all of the following questions must be answered to your satisfaction:


	Has the attorney had experience with your kind of music?


	Which record companies does the firm have the best relationships with?


	Which record companies have most recently signed the firm’s other clients?


	What is the firm’s policy with respect to introducing new clients to other clients—like producers, managers, songwriters, production companies, etc.?


	How does the firm resolve the issue of conflict of interest in the event that it sets up relationships with other clients in your area?


	How does the firm charge for services, and what are the rates (1) of the partners and (2) of lower-level associates and paralegals?


	When rates are about to change, does the firm advise the client?


	Does the firm request a retainer (an advance against fees), and how is it calculated (e.g., does it reflect hourly rates times an estimated number of hours that will be invested before the retainer will have to be “refilled”)?


	What are the firm’s, and the artist’s, short-term and long-term goals?


	If the agreed-upon goals are not fulfilled, or are not fulfilled in a timely fashion, is the unused balance of the retainer returned?


	How are nitty-gritty details handled? (For example, when the firm “shops” a demo, does it copy the artist on the correspondence? If contacts are made via e-mail or telephone, is it the firm’s policy to provide updates on each contact, or periodically on a quantity of contacts?)




Although it may appear so, I am actually not suggesting that as a potential client you interrogate potential legal representation with a machine-gun barrage of questions. Needless to say, no one wants to be subjected to this kind of questioning. And you are still the “seller,” not the “buyer,” so you will have to be somewhat more circumspect in your approach. Nevertheless, these are all questions that need to be explored and eventually answered.

PERSONAL REPRESENTATION

Chapters 5 and 6 cover many of the issues to be considered in selecting both personal and business managers. Though personal managers are not subject to the same rigorous licensing procedures that attorneys must pass through, a good personal manager is more likely to be a ticket to a deal than virtually any other type of professional in the entertainment business. But, as you read on, remember that your attorney of choice can be changed easily and often. In contrast, artist–personal manager relationships are usually sealed by long-term written agreements.

Written agreements between attorneys and the artists they represent are rare. Even when an attorney agrees to work for contingent percentage income, the percentage is traditionally considerably lower than that sought by managers, and often covers a specific transaction rather than a career. In contrast, most personal managers feel it is foolish to invest their time and facilities, not to say money, in assisting an artist in career development without some contractual commitment.

FINDING A PERSONAL MANAGER

Barry Bergman, the founder and president of the Music Managers Forum—United States, was once quoted as follows:


Occasionally, someone will ask me if I’m in charge of our country’s financial assets [MMF was formerly IMF International]. I often look at them and in a very serious tone respond by saying “yes.” After all, what greater assets do we have in our industry other than our artists, writers, producers, and musicians? We must never forget that without the musical creators there would be no artist managers, no record retailers, no record manufacturers, no record distributors, no industry… no kidding.



Now that is the kind of manager you want! Unfortunately, finding a good personal manager is not as easy as finding a good attorney. Law firms can—and do—“manage” hundreds of clients. But personal managers traditionally manage one to three clients who pay the bills; they have very little time to explore the possibilities of exploiting the potential career of a start-up client. Most often, artists take a chance on managers just as managers take a chance on artists. The most useful advice I can offer is that you not entangle yourself too quickly or for too long a period, and that anything you sign, or agree to, be reviewed first by an attorney familiar with the entertainment industry.

You can start your search on the Internet, with the Music Managers Forum (MMF; www.mmf-us.org), which can provide you with a head start on finding out about management opportunities and possibilities in many American cities and several foreign countries.

DEAL MAKERS: WHY YOU NEED THEM

There is something to be said for the fact that both attorneys and managers customarily socialize with executives and A&R (artists and repertoire) people at record companies (as well as with the business affairs staff with whom they may eventually be negotiating the record deal). The value of the “lunch deal,” which is characteristic of virtually all businesses, is particularly consequential in the entertainment business, where ideas, not products, are the coin of the realm. A badly presented film script may never be taken seriously by the film company. A demo tape or CD presented by anybody other than someone credible to the record company may never even get a listen. But when the material is presented by a credible and powerful representative in a way that the representative knows will be well received and reviewed, an artist or a songwriter with promise has a chance. Perception may not be everything. But don’t underestimate it. In a world of images, artful and effective presentation is compelling.

DON’T WORRY, BE WARY

In a classic lunch deal, an agent approached one of his clients, a film actor whose last film (for which he was paid minimum scale) was a big success, to recommend an offer. A film company executive had told the agent (at lunch) that he was interested in optioning the actor for three more films—at $100,000 each. This sounded fabulous. However, the actor’s attorney determined that the “three picture” deal was really a “no picture” deal. The film company did not have to make the films if it did not come up with acceptable scripts, budgets, costars, etc. In the meantime, the actor would be tied up. The actor declined the deal, and lo and behold, a few months later, with his tail between his legs, the agent called to tell the actor that the film company wanted to do a sequel to the actor’s first film (which you will recall was a big success) and it needed the actor in order to produce the sequel. The fee that was ultimately negotiated? One million dollars and a percentage of the profits.

Now, of course, this benefited the agent as well as the actor. Why then, would the agent have recommended the “three [no] picture” deal? There are plenty of reasons, not the least of which is that a deal in hand—even a no-picture deal—is sometimes perceived to be worth more than no deal at all. One of the reasons agents are so valuable (and so valued) is their relationships with the buyers of talent. Of course, having such relationships is a perquisite of being a successful agent, but it can also be an affliction for the actor or artist to endure. This is all the more reason to have an attorney who is independent of the agent and who can operate as a check and balance for the client.

Similarly, in the music business, who will provide this kind of protection if the artist has only an attorney, but no personal manager? Managers are not so quick to jump on an artist’s bandwagon when the band’s wagon consists only of a motley crew (pardon the pun) of guitarists and drummers without a tape or even a touring van. So the novice artist may have only one person guiding him or her. And that person is often an attorney. The healthiest situation is for a sufficient number of professionals to be engaged to guide an artist so that they each serve to keep an eye on the others. Checks and balances. Each advisor provides this service and the artist is the better for it.

However you look at it, when you put all of your eggs in one basket—any one basket—the eggs may come out scrambled. Behind all successful artists is a team that works more or less in synchronization to assist them in identifying and in reaching their goals. You have heard the Academy Award winners, the Emmy Award winners, and the Grammy Award winners thank these people, but now perhaps you can better understand why these faceless individuals garner so many thank-yous at awards ceremonies. Building a working team is a daunting challenge, second only to the act of creation itself in importance, but one that must be met.

DEAL BLOCKERS: HOW TO GET PAST THEM

There is no sure way to get a deal in any business. This section is not directed at artists who are creating a sensation in their home region and are attracting broad interest from various industry personnel around the country. Most artists who call upon the assistance of attorneys and managers to “shop” them—that is, to bring them, in an effective manner, to the attention of a record or music publishing company—have no such advantage. If you are a novice in the music business, three things work against you in your pursuit of a deal: insufficient time to develop your material, insufficient representative material, and insufficient attention by your representative.

MAKING TIME

As I indicated earlier, it is also necessary for you to stay in the ring as long as possible to work on your art. Unreasonable and artificial time limits will work against you. Naturally, you have to eat; yet any day or night job will interfere with the time that needs to be spent on your efforts to manifest your talent in concrete form—songs, tapes, or CDs—or performances. Therefore, the squeeze is on. You must find a way to block out hours each day, seven days per week. You have to sacrifice everything that might distract you from your goal. In addition, you must have a sense of your direction.

Everyone wastes time. The secret is to know how to manage it—setting priorities, putting first things first, and following other rules of life you first heard (learned?) from, of all people, your parents. Perhaps it is enough simply to have this issue identified, because once the words “time flies” are posted on the mirror, the avoidance of waste becomes possible. However, although none of us experiences time in precisely the same way, most of us have jobs, salaries, projects to complete, etc. We do not have to self-start. We have a place to go at 9:00 A.M., lunches and dinners to eat (and meet at), meetings and conferences to attend. Not so with artists, who must learn to be proficient at managing time—whether “down” time or “up” time. They must understand, experience, and manage time in ways that the rest of us would never comprehend. Artists’ comprehension of time is directly related to their ability to achieve their goals.

BUILDING YOUR MATERIAL

Never think that whatever stock of creative materials you have on hand at any given moment will be sufficient to interest a company. You must continue to write, to perform—in a word, to develop your craft. Nothing disappoints an A&R person more than to hear a band months after its initial presentation and realize that there are no new songs, or that the arrangements have not evolved.

The more you perform, the more you improve your art. Why? For one thing, the mere process of playing in front of an audience constitutes a self-criticism that cannot be accomplished any other way. Self-congratulatory artists who decide that their creation is sacrosanct—locked in concrete—will not appeal to a record company or, in the long run, to the public.

MONITORING YOUR REPRESENTATIVE

Once a representative has agreed to work with you, it should not take long to structure an approach to record and music publishing companies, to follow through on the approach, and to draw conclusions from the effort. Remember, though, the shopping function is both a privilege and a burden. Time passes; holidays intervene; people who work with a volume of beginning artists have to figure out how to organize approaches to the record and music publishing companies and then to coordinate them with the companies’ responses, if any. When a representative is truly snowed under by other work, especially for “paying” clients, no amount of frustrated calls, e-mails, faxes, chocolates, or cajoling on behalf of an artist will be effective in getting the representative’s attention. The truth is that you must set your own time limits and, if necessary, switch representatives regularly. You are, after all, number one on your own priority list and you must act accordingly.

STAYING THE COURSE OR CALLING IT QUITS

And now to the ultimate decision. When to give up! For every 100 records on the charts, there are tens of thousands of demos filling our trash dumps. And they belong there. Why? Because they are not good enough. Now, there is no universal standard for determining what is good enough or what ought to be a hit. But, by definition, if your record does not take off, it isn’t good enough. This is, of course, a psychological truth, not a real truth. Your recording may be perfect, but if it is not a hit, it is not good enough. Good enough means successful. If it is not successful, it is not good enough. This does not mean that the “essence” of the recording is not fabulous. It only means that the recording, taken together with the efforts and talent of the record company, the manager, the attorney, the publicity firm, the radio promotion people, etc., has no potency.

I was standing in the back of a theater a few years ago with the writer of the book and lyrics of the musical comedy Annie. The writer had an enormous reputation as a comedy writer for television, magazines, etc. If anyone knew what constituted a joke, he did. We were watching a preview of the musical a few days before the official Broadway opening. The actor on stage spoke a particular line that was supposed to be funny, and no one laughed. In fact, they had never laughed at this line. Having represented the “orphans” for more than a year, I had seen the show in its developing stages at the Goodspeed Opera House in East Haddam, Connecticut, and then at the Kennedy Center in Washington. This would have been my twentieth time hearing the same line that received no laughs. The book writer mumbled something which I could not make out. I asked him, “What did you say?” He said, “I guess it’s not a joke.” I said, “I guess not.” The writer was not worried. He had a suitcase of lines that were jokes, so he never looked back from his Tony award and he continued his illustrious career.

At any rate, the writer left the line in, and certainly it did not keep the play from becoming a big success, with a five-year run followed by a film. This does not change the fact that the line read like a joke and sounded like one. But it wasn’t. You might think back to this story when you are hanging on tightly to a song or a recording that you “know” is a hit but is going nowhere. Maybe it’s not a hit.

Like our writer, you may have a trunkful of songs. You may even have had a brief run on the charts with a song or two. But sooner or later, you have to confront reality and decide whether what you have accomplished is good enough.

A final point. A hit is a hit only after it has become a hit and after the artists have been paid and have deposited the checks, and the checks have cleared the bank. This confluence of events may not occur until years after the climb up the Everest that is the Billboard 100. Or, as we will see, it may be a longer wait than that.

You have to determine for yourself when enough is enough, when it is time to quit the ring. The art may be there, but the execution may have failed. The art may be there, but the money may have run out. The art may be there, but the patience may have expired. My best advice to artists who are contemplating quitting is to seek counsel from friends and, in particular, friends intimately involved in their profession—band mates, agency and record company personnel, even club owners who originally supported them. Record and publishing companies are populated by artists who quit pursuing their own careers. They have found a way to express their artistic ideas in a different arena. And no one need stop creating just because they have determined that a full-time career as a creator is not in the offing. The world of music is filled with stories of composers and performers who blossomed late in life. Perhaps a heavy metal career for a 40-year-old is not in the cards, but there are certainly other possibilities.


2 Investors
The High Costs of Low Finance


A bank is a place that will lend you money
if you can prove you don’t need it.

—Attributed to BOB HOPE



It is extremely difficult for struggling artists to be heard by the powers that be. Just as a song needs to be played on the radio in order to sell records, artists need to be seen, heard, auditioned, or played on a CD player or even an MP3 player in order to sell themselves. This costs money, and there are individuals and companies willing to lend artists money or facilities in order to assist them in positioning themselves so they can be effectively auditioned by the ultimate buyers of talent: the record companies.

THE COSTS OF BEING HEARD

Fledgling artists need to be seen as well as heard. Record companies need to know that the sound and emotion they hear on a demo can be reproduced with sufficient virtuosity live (1) to electrify an audience when on tour and (2) to convince the public that the artistry on the record has not been faked (remember Milli Vanilli?). It is neither cheap, nor easy, to gather together musicians for a showcase at a live club or in a rehearsal hall. An already organized band has it hard enough; it is even more difficult and expensive for a solo singer to replicate what can be manufactured on a CD with sophisticated recording techniques.

Prior to the technological revolution spurred on by MySpace, iTunes, and other delivery systems, showcasing one’s music was achieved only via a live performance or a demo, and these traditional forms remain the predominant way an artist can spread the word. Computers have not done away with those who have to input information, as green-peaked accountants did for the past several hundred years, and the Internet has not done away with the need to create an effective product constituting the musical performance.

In the past, a homemade piano and vocal tape could serve as a “hard copy” of an artist’s music. Times have changed. Over the last decade, it has become a necessity for artists to demo their songs for the record labels in such a highly sophisticated way that a normal person would be hard pressed to distinguish the result from a full-priced Electric Lady master with all the trimmings. Musicians are able to make such demos because incredible innovations in recording equipment now allow them to build extremely effective home recording studios. This equipment, plus CD burners and MP3 file transfers via the Internet, is helping artists to find new and better ways to present themselves and to make access to their music more manageable. But the costs remain. These extend well beyond the cost of demos. They include all of the costs of beginning a career: from performing live, with the attendant costs of equipment, transportation, and mailings, to the cost of attending music conventions that cater to young artists, to the cost of legal and financial services, including the cost of creating the business entities that are necessary in order to function without unwanted liability to third parties, and, finally, to the cost of living—food and shelter for one’s very survival. And these costs are greater than ever before.

OF INVESTORS AND INVESTMENT AGREEMENTS

Enter the investor. There are as many variations of investors as there are forms of investor agreements. I am not talking about money lenders who lend funds either in a lump sum or as needed up to a maximum amount—all in return for a promise to pay back the loan within a specific period of time, often in specific balanced installments, and always with an interest factor. Banks will usually lend money only to someone who has established good credit and has assets that can be designated as security to the bank in the event of default. A mortgage on a piece of real estate is the most common example of this model.

Artists are not usually in a position to borrow from banks, not the least of the reasons being they cannot fulfill either of the requirements noted above. This does not mean that finding someone willing to invest in an artist’s career or demo recording is an impossible goal. Many people—often those with no music industry background—are willing to assist an artist in achieving the wherewithal to be seen and heard by a record company. Family members, friends, and strangers often combine to finance an artist’s needs. Like anyone seeking financial aid, artists must go through the process of developing a business plan. However, one of the most important parts of plans developed by entrepreneurs hoping to start up a small business, the forecast of earnings, is impossible to incorporate into an artist’s plan. The highly speculative nature of all music industry endeavors reduces the artist’s plan to a fairly simple agreement, one that states


	The amount of the investment


	The purpose for which it will be used


	Some kind of time frame in which the investment will be applied to the mutual goals of the artist and the investor—or returned


	Terms affecting the manner in which the investment will be repaid (or not repaid)




The most common forms of artist-investor agreements are partnerships, including the joint venture, where the partners are active participants in the venture covered by the agreement, and the various forms of incorporated businesses, including the S corporation, the C corporation, and the LLC (limited liability company). (See Chapter 6, for a brief discussion of these types.)

FINDING THE MONEY

It has not gone unnoticed by many fledgling artists, or their fairly sophisticated friends and relatives, that there is a widely held perception—much of it justified—that successes in the music business can make lots of money. Therefore, those with money are susceptible of being convinced to throw some of it into a pot to help an artist, or, more frequently, a record production company, a publishing company, a label, or even a management company, break into the business. Artists or their representatives trying to raise money for demos and tours (or careers) through one of the corporate forms—by selling financial interests to nonparticipating investors in their future profits—need to be aware that raising money this way is no different from selling securities. If they seek to raise money from passive investors (that is, those who are not active participants in the project being financed), they must comply with securities laws.

Raising money is a difficult—and sometimes risky—enterprise. This goes not only for you, but for your representative—no matter how well intentioned he or she may be. Just as you must exercise care in determining how best to raise money and on what terms you can pay it back, you must make yourself aware of how those who believe in you are seeking to raise the money as well; and if they intend to raise these funds from passive investors, then either they, or their lawyers, need to have a solid knowledge of securities law, as I will discuss in more detail below. Never forget, though, that most investors want the highest return, the highest liquidity (ability to turn their investment into cash easily and quickly), and safety. An honest adviser will tell them that is a rare combination indeed; but a dreamer won’t.

BLUE-SKY LAWS

In 1911, Kansas passed the first set of comprehensive laws in the United States designed to prevent the sale of interests in fraudulent schemes or schemes whose likelihood of success was highly speculative. It was said that the only thing that backed the securities sold in various fly-by-night enterprises being hawked to gullible Kansans was “so much blue sky,” and the Kansas laws were referred to as blue-sky laws. One judge referred to “vision” when describing the character of a particularly questionable venture. He wasn’t talking about creative vision; he was talking about fantasy, and “fantasy” ventures are what the state regulatory agencies in the United States under the umbrella of the federal Securities and Exchange Commission (SEC) seek to prevent by requiring those selling securities to comply with a complex set of filing regulations.

Suppose, for example, that someone who believes in your talent decides to raise money from others in return for a promise to them to pay a percentage of profits at such time as the investment in you returns a profit. Say the original investor has contracted with you to provide $100,000, and subsequently decides to raise the entire amount or a portion of it from others. (In securities law lingo, he is said to be “offering” a piece of what he gets from you in return for a piece of the money he has promised to you.) That investor is, in effect, selling securities, and hence must comply with the securities laws of the states in which the various potential investors live—and possibly the securities laws of the United States as well. Note that whoever is making the offering must file—according to the specific state’s rules and regulations—in each state in which the investment is being solicited, even if the potential investor eventually declines the offer. And although many state registration requirements are relatively straightforward, there are nevertheless fees that must be paid to the agencies. And don’t forget the legal fees.

The good news is that when relatively insignificant amounts of investment capital are sought by the person offering the “securities,” both the federal securities act and the blue-sky laws of each state offer a multitude of exemptions, thereby relieving the investor of most, but not all, of the costly and time-consuming filing and documentation procedures that would ordinarily be required for a larger investment. The bad news is that state regulations vary, and only someone thoroughly acquainted with securities law is in a position to sort them out. If an offering is made only in one state (i.e., the offer would only be made to investors located in the same state as the person seeking the investment), the offering is not occurring “in interstate commerce” and therefore federal law does not apply. However, if an offering is made to potential investors located in more than one state, the offering becomes subject to both federal and state securities laws. There are generally two types of offerings: public and private. Due to the cost of registration and preparation for a public offering, most small entertainment projects obtain financing through a private offering, which is exempt from the most burdensome requirements. Both the U.S. Federal Securities Act of 1933 and all of the various states’ laws provide for private offerings.

If a person seeking investment makes an offering involving interstate commerce, the most commonly used federal law is the private placement exemption offered under Regulation D of the 1933 act. However, although the offering is exempt, there are nevertheless specific rules, requirements, and filings that must be followed. By filing a simple form—Form D—with the SEC, a small company (Friends of and Investors in Superartist?) can sell up to $1 million of security interests (i.e., equity in the artist or in a production company) in a 12-month period.* A word of warning: Don’t forget that, in addition to compliance with federal regulations, the person seeking investment capital must also comply with each state’s security laws.

There is also an exemption within Regulation D that permits offerings without regard to dollar amount provided that there are no more than, or the offering party believes that there are no more than, 35 purchasers of securities from the offering party. Rule 506 makes it clear, however, that one does not have to count among the 35 those people who are considered under the law to be accredited investors. “Accredited investors” are those that are either experts in the securities field or well off financially. A definition of such investors supplied by the SEC in Rule 501 can be found at www.sec.gov/divisions/corpfin/forms/regd.htm.

Typically, Regulation D forbids advertising or general solicitation of investors. It also stipulates that an offering document, such as a private placement memorandum, must be prepared and given to each prospective investor before he or she actually makes the investment. This document sets out the details of the investment and its potential risks.

PENALTIES FOR FAILURE TO FILE

When anyone seeking to obtain passive investment to finance a demo, an album, or a career fails to file the proper documents with the applicable securities agencies, any one of the following may occur:


	Having to pay fines


	Having to pay punitive damages


	Facing future restrictions on seeking investment for other projects—up to and including being barred for life from doing so


	Having to file retroactively at considerable cost


	Having to return the investment money with interest


	Having to cite the violation in future private placement memoranda that he or she, either alone or in association with others, wants to use to solicit investments




It is likely that if the investor is a family member or a close friend, the securities agencies will never receive a complaint; if they do, they will usually drop the issue entirely. There are provisions in the securities laws in which the disclosure requirements are treated differently when investors are a small number of “friends and family.” However, securities law compliance is more likely to become an issue when a disgruntled investor—not necessarily, but usually, a stranger—feels slighted (and when, of course, the investment has gone south). Did you forget to invite your investor to the CD listening party? Did you fail to return his telephone calls? Have you incorrectly credited or failed to credit him on the CD jacket or wherever else credit was expected or promised? Even when you have failed to follow the laws designed to protect investors, if everyone makes a profit, you are not likely to have a problem. But angry investors who have also lost money will be looking for reasons to file a complaint (the SEC provides preprinted forms for easy complaining), and they may well find them. And, once a complaint is filed by an investor who claims to have been misled by you, the securities agencies will have no choice but to investigate. Further, certain illegal actions are more visible than others, and may be noticed even when none of your investors has complained. For example, if you advertise for investors, which, as noted above, you cannot do except as part of a formal public offering, federal or state securities departments may, in the course of their routine watch policies, see the advertisements, at which point they may well decide to knock on your door and pursue you. Talk about a career bummer!

INTERNET-SPECIFIC OFFERINGS

It used to be difficult enough to identify the particular states in which a blue-sky registration had to be filed. Some were easy: the state in which you lived, the state in which your potential investor lived. Some were less easy. With the advent of the Internet, offering semi-anonymity and a very broad reach, things became even more complicated—and opportunities for fraudulent investment schemes multiplied. But in this country, no technological advancement can gain a footing for long before a law or rule is adopted which will regulate it.

Organized in 1919, the North American Securities Administrators Association (NASAA) is the oldest international organization devoted to investor protection. It lists on its Website, www.NASAA.org, an enormous number of organizations that protect the (potentially) defrauded investor. NASAA has recognized that the Internet has become an alternative distribution channel for people who may defraud others. Reaching people via e-mail is more efficient than the old-fashioned telemarketing method, and as this new method spread around the world, both the NASAA and the SEC had to address the issue, both to protect legitimate offerings and to identify illegitimate ones. In addition, over half the states in the United States have established Internet surveillance programs that watch for fraud. Take heed. The Internet is probably so much a part of your daily life that it would seem natural to use its long reach to interest potential supporters. But utilize a chat room, or encourage a well-heeled “fan” to donate money, and you may be headed for trouble. If you mess up once, you may be looking at jail time. If your “fairy godmother” investor decides to solicit investment funds from others and she messes up, you can be held responsible also.

THE SAFE HARBOR DISCLAIMER

Legislation and/or policies designed to protect people from certain risks and uncertainties that they might otherwise be subject to are called safe harbors. NASAA has created a safe harbor disclaimer whereby you (or your investor) can indicate either on your home page or via other methods those states to which you are directing your offer of investments, and you (or your investor) can then follow the blue-sky rules and regulations of those states, a move that substantially insulates you from the charge that you (or your investor) have been making offerings in states in which you have failed to register or chosen not to register.

Following NASAA’s guidelines does not protect people seeking investments from others from charges of fraud if they violate any rules or regulations of the state or federal securities laws, but complying with these guidelines—which is evidence that you are really trying to do the right thing—can at least shift to state authorities the burden of proving violations of the law. Over half of the states have adopted this safe harbor disclaimer exemption. Hopefully the rest will follow suit.

GETTING THE RIGHT ADVICE

As you have seen, this process is very dangerous. It’s cliché time. The securities departments of the various states and the federal government were not “born yesterday.” “There is nothing new under the sun.” “It’s all been done before.” “The securities police can “see you coming.” I am not suggesting that raising money by selling interests in a company is a bad idea. In fact, it can be a very good idea. If Microsoft can do it, why not you? If an off-Broadway show can raise a million dollars in an environment where the odds of losing it all are similar to the odds in the record business, why not your career, your record company, or your newly discovered artist?

There are plenty of lawyers who specialize in securities law. The problem is that most music industry attorneys do not. Some music lawyers are members of law firms that have securities divisions, but the majority of the boutique firms offer legal services predominantly in the area of facilitating music business transactions. So before you start raising money left and right, it’s a good idea to first consult with a securities lawyer. Just as the laws are there to protect the “little old ladies” who might otherwise be taken advantage of, they are structured to assist you in doing it right. It will be money and time well spent. And besides, perhaps the securities lawyer knows a couple of people who have money, instead of CDs, to burn.

PAYING IT BACK

In return for a budgeted amount that will serve their needs for a given period, artists will agree to pay back their investors in one of the following ways, or variations of one or more of these ways.

FIRST MONIES PLUS A PERCENTAGE

The artist can agree to pay investors out of the very first cash he or she receives from a contractual relationship with a record company or a music publishing company (known as “first monies”), and, subsequently, by paying an identical amount out of, for example, 50% of the next monies received. Say an investor has invested $1,000. Under this payback method, the investor would receive the first $1,000 of money not otherwise committed for recording, and half of the next $2,000 of similarly designated money—not a bad return on a risky investment.

STRAIGHT PERCENTAGE

The artist can agree to pay the investors a percentage of receipts derived from all or some of a variety of music industry sources—everything from record royalties and advances to live performance fees and music publishing income. The nature of such receipts needs to be very carefully defined, and if you go this route, you need an accountant who is intimately acquainted with the idiosyncrasies of the music business to ensure that the parties are clear as to what investors are to receive and from which monies. Similarly, there should be a cap, or limit, on the amount of money investors can receive. For example, the agreement might specify that on a $1,000 investment, the investors will receive 25% of all advances and royalties received from the record company or publishing company up to a total payment of $2,000.

ROYALTY POINTS

An artist who has a well-negotiated record deal will generally receive (exclusive of what the producer’s royalty is) from 9 to 12 points. If an artist has a 10-point deal (net of producer), if the investor is promised 1 point, this entitlement will constitute 10% of that total. That must be added to the 15% or 20% of the total earnings that a manager receives, the 5% the business manager will likely claim, and legal fees, which, even if not specifically tied to a percentage of income (a practice becoming more and more popular), can be considerable. The cost of legal services can amount to anywhere from 3% to 10% of artists’ gross incomes—at least at the beginning of an artist’s career, when legal services are much in demand and gross income is likely to be low.

Thus, ultimately, the artist may have to pay out as much as 45% of his or her gross income. In such cases, since any well-run “business” is likely to require as much as 50% of gross income, or more, to cover operation expenses, the artist will be left with very little or nothing—and possibly even owing money. Even assuming the lower cost figures (that is, 15% for a personal manager, 5% for the business manager, and 3% for the attorney), the artist would end up with less than 20% of gross (15 plus 5 plus 3 plus the investor’s 10, plus the 50% for operational expenses, equals 83% ).

Therefore, when artists still choose to pay investors a “point” or two, it is logical to establish some kind of cap on the amount of money to which investors are ultimately entitled. In this way, payments to the investors will not completely consume what is left of the artist’s income after professional fees and other costs are paid. Another possibility is to limit the sources of financial return. For example, if the investor’s entitlement is limited to record royalties, at least other sources are exempt from the potentially devastating effect on the artist’s resources that I have described above.

OVERCALLS AND CONVERSIONS

In cases in which the initial investment proves inadequate, artists may want to seek additional money from investors. This “last” money is often the most expensive a borrower can receive. For this reason, it is extremely wise to provide in advance, in a written document, for an overcall right—that is, a right for artists to claim from the investors an additional sum of money without changing the basic parameters of the understanding.

Artists may also negotiate the right to convert the investment into a loan, with interest (the conversion right), and have the option to pay back the investment within a particular period of time at an agreed-upon rate of interest. This option is of obvious value to the artist, and may sometimes be more appealing to investors than one would initially think. This right may mature under any of the following circumstances:


	Upon the artist signing an exclusive recording or music publishing agreement within a certain period of time.


	Upon the artist paying back a percentage (e.g., one-half) of the investment within a specified period of time, in which case the balance owed would be subject to the conversion.


	Upon the artist reconstituting him- or herself with another artist or artists—for example, by changing band mates and re-forming as another band.


	Upon the occurrence of negative circumstances, such as the failure of the artist’s first album or the failure to enter into an exclusive recording or music publishing agreement within a certain period of time. (In such cases, all or part of the investment can be converted into a loan.)




COMMISSIONS

Borrowers may have more than investors to worry about. They may also have personal managers whose contracts permit them to commission all gross receipts. Not only may the investment itself be commissionable; when artists’ earnings are being directed toward paying back investors, the record sales that generate this income may be subject to commission as well.

Only one commission is considered fair. But which one? Presumably the second—that applied to actual earnings—because investment capital is hard to come by and to reduce it by 15% to 20%, which reflects the manager’s commission, may not be the best use to which the capital can be put. On the other hand, the personal managers may be the ones who have obtained the financing. What is that worth? Or personal managers, understandably, may not want to work for free, and part of any money that comes into the coffers of the artists may logically be money that is legitimately commissionable by them.

No one approach will fit all circumstances. But the dangers described in the previous examples warrant careful consideration and discussion by all parties involved in an investment of this nature; then, once the agreement is reached and signed, no one should have reason to be angry later.

SHOULD HE WHO PAYS THE PIPER CALL THE TUNE?

Over the last decade, the music industry has begun to attract traditionally conservative Wall Street types. While on the face of it, this sounds like a good thing, it can cause problems for the group or company that obtained the investment. For example, one independent company, a clever, creative group of music industry neophytes in San Francisco, was shut down by its Silicon Valley financiers after only a few months of operation. The label had signed a number of acts, but the terms of the artist deals (required by the investors) were so brutal that any of the signed artists represented by reasonably competent counsel were invariably lost to another, more competitive (and more experienced) label. The labels that acquired those acts had flexible, long-term thinkers who understood the concept of compromise in their negotiations. The investors in the company, who were not music industry professionals, decided that they had no time to be flexible. They wanted it all and they knew better. The result: They ended up with nothing. All that was left was another label to add to the scrap heap of the music business and one more anecdote with human consequences. Today they are probably bad-mouthing the music industry as a lousy business and a foolish place to invest one’s money. They’re wrong, but probably have no clue as to why.

It can seem amusing to observe the pratfalls and arrogance of people who are the “masters of the universe” on Wall Street but who are total idiots when it comes to the valuation and exploitation of intellectual property, and there are innumerable examples of investor-caused failures in the music business beyond the one cited above.

What is happening in the music industry is mirrored by what happened to the dotcom music businesses in the 1990s. The financial “experts” and their technology specialists who established many music industry-oriented businesses; yet they neither understood the concepts of the industry, nor its history, nor the mistakes that were made before them from which they might have learned a thing or two. Perhaps most significantly, they did not know the people in the industry and did not gain their confidence. One particularly egregious example involved a record company that began its exploitation of music rights by appropriating digital files of sound recordings, but not the accompanying right to “reproduce” or “perform” these files. This was not a good idea.

[image: ]

It would be a mistake to suggest that the music industry is not a gold mine for intelligent investors who seek advice from those who understand the industry best. It is, and has been, and will be.

Those who are reading this book with the intention of becoming investors in the music business must realize that this industry has a long, complicated history, and that there are reasons some companies have survived and others have not: The stars of Wall Street who think the music business is not “brain surgery” are wrong. It is. The lessons to be learned are many and take years; there is no easy entrance into this industry. The contribution of music industry professionals is as invaluable as the investment itself.

But lest we forget, whether investors are seeking to invest their money solely for profit, for artistic participation and expression, or merely for the opportunity to be patrons of the arts in a time-honored tradition, their contribution is enormously valued and can mean the difference between an artist’s gaining the attention of the world and struggling during yet another unsatisfying—and unfulfilled—period.


*There was a time when the federal government divided potential investors into two groups: sophisticated investors and the rest. There were no limitations on the number of “sophisticated investors” one could solicit. As to “the rest,” there were limitations. As it turned out, the sophisticated-investor exemption was interpreted by different federal courts in different states in different ways. The result was that a person seeking investment from an array of investors would never know whether, down the road, he or she might be found to have violated the federal securities laws or not. This uncertainty resulted in an awkward and costly situation in which people raising money would set up different companies in different states to avoid running afoul of the federal laws in any state, and, ultimately, led to the creation of Regulation D. The sophisticated-investor exemption still exists, but it is rarely used. Regulation D has effectively replaced it in practice.
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