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For Madison, Ethan, Benjamin, Kalpana, Dylan,
and those of their generation yet to come





In a free society, some are guilty, but all are responsible.

—Abraham Joshua Heschel        
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THE BILL OF RIGHTS

FIRST AMENDMENT

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

SECOND AMENDMENT

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

THIRD AMENDMENT

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

FOURTH AMENDMENT

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

FIFTH AMENDMENT

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

SEVENTH AMENDMENT

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

EIGHTH AMENDMENT

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

NINTH AMENDMENT

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

TENTH AMENDMENT

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


PREFACE

The people in these pages stand where the Bill of Rights meets everyday America, from the courtroom to the classroom. They benefit when the Constitution is upheld and suffer when it is evaded. Most of their names will not be familiar, because these citizens and aspiring citizens are typically violated invisibly, well below the radar of public attention. For many of them, losing their rights may be tragically momentous, but few of their cases are landmarks. They shape the constitutional culture imperceptibly, accumulating only gradually into trends and patterns. My task here is to throw light on those shifting patterns of liberty.

This book may lead readers to their own verdicts on the guilt or innocence not only of criminal defendants but also of those who interrogate and prosecute them, and even represent them. Wherever a person’s freedom is balanced on a fine edge, the state itself may be culpable or virtuous. In the ranks of the guilty and the innocent there stand not only immigrants but also officials who deport them, not only political protesters but also police who arrest them, not only dissenting schoolchildren but also principals who suspend them for their speech.

I have tried here to portray the law in human terms and to see the human stories in the context of the law. I am not an attorney, so I owe much to the generosity of defense lawyers, prosecutors, and judges who taught me what they could about the Constitution, the courts, and the law. They answered myriad questions, provided volumes of documents, and made themselves available for multiple consultations. Those who deserve thanks beyond what I could offer in the text are named here.

David Tatel, a friend and federal appeals court judge, put me in touch with well-informed judges and lawyers, educated me on the law and the Constitution, and made helpful suggestions on drafts of chapters. A. J. Kramer, the federal public defender in Washington, D.C., gave me an office and weeks of access to his team of skilled attorneys, who discussed cases, took me to hearings and trials, and helped me see firsthand the elements of the Bill of Rights most seriously at risk. Kramer provided feedback and fact-checking on parts of the manuscript.

The assistant public defenders Tony Axam, David Bos, Beverly Dyer, Neil Jaffee, Jonathan Jeffress, Tony Miles, Shawn Moore, Michelle Peterson, Mary Petras, Lara Quint, Gregory Spencer, Robert Tucker, and Carlos Vanegas were immensely generous in guiding me through the complexities of criminal law. Other helpful defense attorneys included Whitney Boise, James Brosnahan, Frank Dunham, Richard Foxall, Steve Kalar, Larry Kupers, Bob Luskin, Jerome Matthews, James McCollum, Andrew Patel, Gregory L. Poe, Barry Portman, Jay Rorty, Elden Rosenthal, Bryan Stevenson, Marc Sussman, and Kristen Winemiller. William B. Wiegand, an assistant U.S. attorney, expertly answered legal questions about asset forfeiture and other issues, making me the beneficiary of his precise thinking and extensive knowledge. Most prosecutors and some judges preferred anonymity, so my gratitude to them has to remain private.

Anthony Lewis and David Cole offered initial orientation on key issues. Ann Beeson, Jameel Jaffer, Joe Onek, Judge Scott Vowell, and James Woodford helped with contacts, cases, and insights, as did many others who are cited in the book. Alan Hirsch, an expert on confessions, read several chapters and offered useful critiques.

I was assisted and advised on immigration issues by Adem Carroll, Mary Holper, Sin Yen Ling, Bryan Lonegan, Rachel Meeropol, Tram Nguyen, Debi Sanders, Paromita Shah, Nicole Siegel, and Jesse Wing, among others. Adem Carroll kept me abreast of developments and helped arrange interviews with immigrants in New York and overseas. Debi Sanders invited me to accompany her group of pro bono lawyers on prison visits. In multiple conversations, Mary Holper and Paromita Shah explained the law’s intricacies and read a draft of the immigration chapter, providing comments and corrections. Lisa Faeth spent many hours offering documents, notes, and explanations about the case of her friend Waheeda Tehseen.

My analyses and viewpoints are my own, however. None of those who provided insights and contacts should be seen as endorsing what I have written, with which they may or may not agree.

I made extensive use of government documents obtained by the American Civil Liberties Union (ACLU) under the Freedom of Information Act and various lawsuits; the documents were valuable in assembling an account of police surveillance of protest groups before the 2004 Republican convention in New York. The ACLU, the Cato Institute, the Constitution Project, and the First Amendment Center were important sources on cases under litigation. My friend David Burnham gave me data on immigration enforcement through TRAC, the Transactional Records Access Clearinghouse, which analyzes digital information from government agencies. John Conroy’s investigations published in the Chicago Reader were indispensable in recounting cases of torture by the Chicago police. Among the books I found most useful in understanding the development of case law on various issues were David M. O’Brien’s Constitutional Law and Politics and Geoffrey R. Stone’s Perilous Times. Jane Mayer’s incisive reporting in her book The Dark Side provided details on torture by the United States.

I owe gratitude to others for a few titles and for one phrase. I first heard the line “the power to listen,” which appears in Chapter Seven, from a young Rwandan woman who had seen her father slaughtered and then spent many years gathering the strength to facilitate trauma-healing workshops. She described herself as finally attaining the power to listen. The title of the Introduction, “The Insolence of Office,” comes from Shakespeare, Hamlet, act 3, scene 1. The title of Chapter Five, “Below the Law,” was written by my daughter, Laura Shipler Chico, to name a case in her book, Assisting Survivors of Human Trafficking: Multicultural Case Studies.

All people in this book are real. I deplore the creation of composite characters, so there are none here. All who were willing are identified. The notes at the end of the book that go significantly beyond simple sourcing in their explanations of the law or their descriptions of the cases are indicated by underlined superscripts in the text.

Esther Newberg, my agent, and Jonathan Segal, my editor, have been enthusiastic and loyal supporters during the many years of research and writing. Lydia Buechler at Knopf has expertly overseen the meticulous copyediting. My son Michael Shipler and my wife, Debby Shipler, read the manuscript perceptively and improved it with their critical and candid suggestions.

The epigraph at the beginning of this book was written by Abraham Joshua Heschel as an indictment of the entrenched system of racial segregation against which he marched with Martin Luther King Jr. Yet the words rise majestically above the particular, calling everyone to duty.


INTRODUCTION

The Insolence of Office


Society in every state is a blessing, but Government, even in its best state, is but a necessary evil; in its worst state, an intolerable one.

—Thomas Paine, Common Sense, 1776



ON JULY 11, 1787, as the Constitutional Convention debated how to determine apportionment in the House of Representatives, James Madison spiced up a dense discussion with several pointed warnings about governmental authority. The question was whether to trust the House itself or to impose the constitutional requirement of an impartial census every decade. “All men having power ought to be distrusted to a certain degree,” Madison declared. He spoke of “the political depravity of men, and the necessity of checking one vice and interest by opposing to them another vice & interest.”1*

In the end, the census was chosen to deny House members control over the composition of their own body. It was one of many precautions that have come down to us in the Constitution’s separation of powers and in the Bill of Rights, whose provisions were designed to restrain government from trampling on people’s liberties.

Yet people remain vulnerable. They do not play on a level field against a potent executive branch. Their constitutional rights are routinely overwhelmed, largely out of sight in criminal courts, where few citizens go to watch; in police interrogation rooms, where the public is not allowed; in the closed offices of prosecutors and immigration bureaucrats; and in schools whose authorities show the next generations of Americans that elements of the Bill of Rights can be suspended, evaded, or ignored. This does not happen everywhere all the time, but often enough to damage the constitutional culture. On their way to jail, to deportation from the country, or to expulsion from school, those who confront the muscle of the state frequently see their rights bruised, their liberties wounded. This book is about some of those people. Therefore, it is about all of us.

When compared with other high-income countries, the United States does poorly in limiting governmental powers—only ninth in a field of eleven selected by the World Justice Project for its Rule of Law Index—behind Sweden, the Netherlands, Australia, Austria, Japan, Canada, Spain, and France. Among seven countries of Western Europe and North America, the United States is ranked last.2

This seems surprising, since the framers were intensely wary as they created a federal government. With the excesses of British colonialism fresh in their minds, they hobbled the new regime with checks and balances among three branches and circumscribed it with the venerable right of habeas corpus, which allows anyone arrested the right to summon his jailer to court to justify the imprisonment. That was enough to forestall arbitrary rule, the convention delegates believed, and they wrote the Constitution on the assumption that government would have no power that was not expressly given by the people.

That was not enough for the states, which demanded more specific guarantees as the price of ratification. Protections were then provided in the first ten amendments, the Bill of Rights, which spelled out liberties that government could not invade. These were not purely American inventions. The framers were reviving traditional principles in English law that they had seen abandoned by the British crown, so they drew from the Magna Carta of 1215, the 1689 English Bill of Rights, and the unwritten body of rules and precepts known as English common law.3

The end result displayed three salient characteristics. First, it was concise and broadly worded, avoiding the long-winded specifics typical of other constitutions. When there are intricate details, a right not listed may be taken as a right denied. Instead, the framers found strength in brevity, which keeps the Constitution alive by allowing each generation room to reconsider limits on governmental behavior, to reinterpret the meanings of “unreasonable searches,” “cruel and unusual punishments,” “probable cause,” and other key concepts. As Chief Justice John Marshall declared in 1819, the Constitution was “intended to endure for ages to come, and consequently to be adapted to the various crises of human affairs.”4

Second, unlike the constitutions of many other nations, ours does not bestow rights but recognizes rights that we already possess. Any doubt on this point is snuffed out by the Ninth Amendment, which states explicitly that the enumeration of rights does not “deny or disparage others retained by the people.” Key sections dictate what government may not do: “Congress shall make no law,” begins the First Amendment. “The right of the people … shall not be violated,” states the Fourth. “No person shall be held,” begins the Fifth, continuing in a string of negatives. The negatives, the proscriptions against government, are the most potent protections.

Third, all the obstacles to overweening authority are built into the brick and mortar of the Constitution so that individual liberty does not depend on the goodwill of particular officials. Madison and others, understanding the universality of human foibles, made sure that protections were lodged deeply within the system itself. They erected interlocking barriers to autocracy, one right relying on the others so that none thrives without reinforcement by the rest. As a result, critical provisions of the Bill of Rights, stitched together to get the Constitution ratified, function more coherently than their fractious political origins might have predicted. Government cannot be held accountable without the guarantee of freedom of speech and the press in the First Amendment. Justice cannot be served unless upheld by the Fifth Amendment’s requirement that no one “be deprived of life, liberty, or property, without due process of law,” which cannot be effected without the ingredients of that “due process” that are specified in the Sixth Amendment: the rights to counsel, to public and speedy trial by jury, to confront and summon witnesses.

The American experience has been a long struggle to live up to the Constitution. Periodically reversed, the effort was set back most recently after al-Qaeda hijackers flew airliners into the World Trade Center and the Pentagon on September 11, 2001. The latest deviations from constitutional principles could be counted as the sixth time in its history that the country had lost its way, detours that began in the earliest years.

First, a virtual naval war with France brought the Alien and Sedition Acts of 1798, under which foreigners could be arrested and deported without due process and citizens could be jailed for speaking and writing against the government. Then came the suppression of speech during the Civil War and Lincoln’s suspension of habeas corpus. World War I brought the 1917 Espionage Act and the 1918 Sedition Act, facilitating the prosecution of thousands of labor leaders, socialists, and anarchists who demonstrated for workers’ rights or dared to oppose entry into the war. World War II saw the internment of 120,000 ethnic Japanese, 80,000 of them American citizens, and the passage of the 1940 Smith Act to prosecute communists and fascists. The fifth departure, during the Cold War, was marked by the witch hunt of supposed communists and the secret surveillance of antiwar, civil rights, and other dissenting groups. The clandestine monitoring ran well into the 1970s.5

The spasm of fear that coursed through government after 9/11, when officials worried acutely about other imminent attacks, sent the United States well beyond the rule of law. “Don’t let this happen again,” President George W. Bush told Attorney General John Ashcroft, and so the FBI was instructed to follow every phone call and e-mailed tip, no matter how thin. In the manner of the 1919 Palmer Raids that had seized thousands of supposed anarchists after a series of bombings (one on the porch of Attorney General A. Mitchell Palmer), the 2001 Ashcroft Sweeps rounded up at least 1,182 Muslim residents of the United States. They were jailed on suspected immigration violations, sometimes brutalized by guards, and released or deported only after months of FBI and CIA investigation. None was linked to terrorism. Another 6,000 Muslims who had ignored deportation orders were targeted for arrest and removal, and male citizens from twenty-five predominantly Muslim countries were ordered to register in person at immigration offices. Those found to be out of status were immediately taken into custody. This drove many illegal aliens, Pakistanis in particular, to flee north seeking asylum in Canada.

Several end runs were made around the Constitution. Two key tools were used to dodge the Fourth Amendment, which recognizes the “right of the people to be secure” against searches unless there is probable cause to believe that evidence of a crime will be discovered. The first evasion came with little debate, when a panicked Congress passed the Patriot Act, a collection of amendments to various long-standing privacy statutes. The major revisions loosened the 1978 Foreign Intelligence Surveillance Act (FISA), which had imposed limitations on domestic surveillance after the abuses during the Cold War.

When enacted, FISA allowed a secret court to issue clandestine orders for wiretapping, bugging, and covert searches of homes and offices only for “the purpose” of intelligence gathering, usually to catch spies or to spy on foreign governments. Under the Patriot Act’s revision in 2001, “the purpose” was changed to “a significant purpose,” which diluted the intelligence prerequisite and enabled the monitoring in ordinary criminal investigations, which were supposed to be governed by the Fourth Amendment’s warrant requirements. This opened the door to secret surveillance whenever an American or other U.S. resident was suspected of contacts with a foreign power or an international terrorist organization. No probable cause of criminal activity had to be demonstrated, so fishing expeditions and extensive domestic spying were legalized, and the evidence was used in criminal prosecutions unrelated to terrorism. The Fourth Amendment, already damaged by permissive court rulings on vehicle searches and other everyday police work, began to look more like a quaint curiosity than a centerpiece of liberty.

The second tool of evasion was employed entirely in secret, for a time. Without consulting Congress or the Foreign Intelligence Surveillance Court, Bush unilaterally ordered the National Security Agency to scoop up vast amounts of electronic data, from phone conversations to e-mails, and filter them for key words and phrases to track contacts among suspected terrorists. Agency officials conceded that journalists, humanitarian workers, and others were also monitored as “eyes on the ground” for whatever they might report about the countries where they worked. Interceptions were formally permitted only where at least one party was outside the United States, but purely domestic communications were also being intercepted, according to telecommunications company employees and government officials. Despite a burst of outrage when the program’s existence was first disclosed by James Risen and Erich Lichtblau in The New York Times, Congress later legalized it by amending the law to provide general, minimal oversight by FISA judges while severely restricting their authority to rule against the data collection. Since the targets never knew who they were (except for one—a Muslim charity whose identity was accidentally disclosed), they could never go to court to challenge the basis of a surveillance order. This transfer of power to the executive branch has remained part of the damaging legacy of 9/11.

Bush also evaded the provisions of the Fifth and Sixth Amendments by deciding, without legislative or judicial approval, to designate two Americans and one legal foreign resident in the United States “enemy combatants” who could be held indefinitely in military custody inside the country, without lawyers, charges, or trials. They were questioned and coerced as the administration tried to block their access to the courts. As the courts began to grant their attorneys’ petitions for writs of habeas corpus, the government capitulated, transferring them one by one from military custody. Two were prosecuted in the civilian justice system, and one—a dual Saudi-American citizen—renounced his U.S. citizenship in exchange for being released to live in Saudi Arabia.6

The government attempted similar measures against terrorism suspects imprisoned at the U.S. naval base in Guantánamo Bay, Cuba, labeling them enemy combatants and then unilaterally creating military tribunals that would have heard their cases under biased conditions—by giving the prisoners minimal rights to summon witnesses, present evidence, or suppress statements that had been extracted by torture at one of the CIA’s “black sites” in various foreign countries. The scheme ran afoul of the Supreme Court, which first recognized the prisoners’ right of access to the civilian courts through habeas corpus and then required that some reliable fact-finding process determine whether they were rightfully held. The legislative branch finally acted, but again to legalize unconstitutional proceedings. The Republican-led Congress enacted into law military commissions that could try cases of foreign “enemy combatants” seized anywhere, including inside the United States. Unlike civilian courts or courts-martial, however, the military commissions could admit into evidence statements extracted by abuse and material seized in violation of the Fourth Amendment, whether done in Iraq or Indiana. The rules were tightened after Barack Obama became president, when the Democratic-led Congress amended the commissions act to exclude evidence from illegal searches or coerced interrogations, except that statements made under duress during combat or immediately after capture could be admitted.7

Enhancing prisoners’ rights to put on a defense gave the military commissions a better chance of assessing the truth of the government’s allegations. Yet they were still military commissions, which meant that they operated wholly within the executive branch, with no role by the judiciary except on appeal, when a federal court in the D.C. Circuit could reexamine a case and reverse a commission verdict. This, too, has left excessive power in executive hands.

These dramatic constitutional violations are not unique to counterterrorism. They have less extreme parallels in the ordinary workings of the criminal justice process and in the administrative detention apparatus of the immigration system. Prisoners have been tortured not only by the CIA but also by the Chicago Police Department. Confessions have been falsified not only by suspected terrorists in military hands but also by suspected murderers in civilian custody. Not only were inmates in Guantánamo Bay initially denied attorneys, but so are legal immigrants who cannot afford lawyers to defend them against deportation, and impoverished Americans in certain parts of the country are assigned inadequate counsel in state courts. The executive branch avoids trials not only for many enemy combatants but also in nearly all criminal prosecutions, where defendants are induced and threatened into guilty pleas, at both federal and state levels. Not only in counterterrorism has the executive accumulated extensive powers. Laws on sentencing, probation, and the forfeiture of property have shifted enormous authority to police and prosecutors, at the expense of the judiciary as well as the accused.

This is the second volume of a journey through America’s landscape of civil liberties. The first, The Rights of the People, concentrated on the Fourth Amendment’s guarantee against unreasonable search—the right weakened most severely by the “wars” being waged on drugs, on street crime, and on terrorism. It also surveyed the country’s historical departures from constitutional principles leading to the post-9/11 violations in pursuit of suspected terrorists.

This book now travels through adjacent territory, exploring the impact of government’s intrusive shortcuts across rights that are critical in promoting accuracy in the criminal justice system, restricting executive power over individuals, and preserving the freewheeling debate essential in a constitutional democracy. When the state trespasses on this ground, it tampers with the country’s safety in unexpected ways. While the society takes risks when rights are observed—that a suspect will not talk, that a search cannot be done, that unconstitutionally obtained evidence will be excluded from trial—other risks arise from noncompliance: A sloppy investigation jails the innocent while the guilty remains at large. The police waste precious resources on useless intelligence gathering and frivolous arrests. The criminal courts act less as impartial adjudicators than as conveyor belts from street to prison, in a system that some disillusioned participants have nicknamed McJustice.

Contrary to a popular impression that police work is impeded by individual rights—to silence, to an attorney—the discipline imposed by these liberties actually makes investigators smart, helping to solve crimes reliably by requiring professionalism and precision in collecting valid evidence. The first duty of the criminal justice system is to discover the truth, after all. This seems obvious, yet it sometimes gets forgotten in the tussles over interrogating prisoners, inducing them to confess, and compromising their right to have lawyers who will force police and prosecutors to prove the case against them. The Fifth and Sixth Amendments empower defendants to scrutinize and contest the charges. Without that fairness, actual guilt or innocence cannot be determined correctly, and punishment, if warranted, cannot be justly administered.

Curtailing the rights of the accused, then, as many security-minded Americans would like, undermines security interests by making the fact-finding mission less effective. Once the rights lose their vitality, police work grows lazy and prone to error.

The discerning reader may notice that most of the victims in these pages are black, Hispanic, Muslim, or members of other minorities—most, but not all. Many are criminals, terrorists, or misfits—many, but not all. They are often guilty—often, but not always. They get little sympathy from the larger, law-abiding citizenry. But they should, for if a retarded man is abused during police interrogation, if a poor woman is denied a competent lawyer, if a dissenting student is punished for the slogan on her T-shirt, the rights they lose are lost to everyone.

Most Americans cannot imagine themselves in such circumstances, and so they have trouble identifying with people who are there. Few in the right-wing Tea Party movement who railed against big government mentioned its intrusions on civil liberties. The invasion of constitutional rights after 9/11 merited no question from reporters during the presidential debates, and candidates generally don’t bring it up on the campaign trail. Voters seem mostly indifferent.

This is unhealthy. In the American constitutional system as a rule, rights are not defended in court until they are violated, and they are not violated until government targets someone as suspicious, dangerous, or disruptive. How the system treats those under suspicion is a moral issue and a legal question, but if those aren’t reasons enough for close attention by mainstream Americans, then self-interest ought to be. The fact is, the rights of the upstanding citizen are no different from the crook’s. When the courts interpret the Constitution and place limits on the police, the precedents accumulate into a body of case law that applies to the honorable as well as the criminal. When the courts use their power of judicial review to strike down laws that violate constitutional rights, everyone’s rights are protected. In an odd twist, therefore, the virtuous and the conformist rely on the nefarious and the radical to mount challenges when authorities step on rights that belong to them all. Ernesto A. Miranda, as a telling example, kidnapped and raped a mentally defective teenager, yet his victory in the Supreme Court over coerced interrogation has made police departments more humane throughout the land. The Constitution binds us together. Liberty is not divisible, and neither is its violation.

The legal and personal stories addressed here are parts of that whole, woven together by a theme of long-standing concern in American history: government’s authority to infiltrate personal liberty. A common denominator in containing state power is the freedom to seek and speak the truth, both in the courtroom and in the public square, where the din of ideas keeps society open, supple, and responsive. There is no neat division between robust speech and robust criminal defense, for the Bill of Rights safeguards adversarial argument both in matters of high policy and in the everyday process of criminal justice. The Constitution protects both the right to silence and the right to speech.

This book begins at the right to silence and moves along a continuum to freedom of speech. A keystone in the integrity of criminal procedure, the right against self-incrimination, holds that no person “shall be compelled in any criminal case to be a witness against himself,” in the words of the Fifth Amendment. As in every legal right, the origin of this one lies in its violation, in this case an ancient history scarred by torture. The machinery of torment provoked the guarantee in the Magna Carta of 1215: “In future, no official shall place a man on trial upon his own unsupported statement, without producing credible witnesses to the truth of it.” The pledge has not always been fulfilled.

The first two chapters consider violations by the United States. Chapter One, “Torture and Torment,” compares abuses inflicted on black prisoners by Chicago police and on Muslim prisoners by the Central Intelligence Agency. It traces the origin of the Miranda warning (“You have the right to remain silent …”) and follows the routes of forced confessions from foreign prisons into American courtrooms. Chapter Two, “Confessing Falsely,” describes legally approved interrogation techniques that have elicited phony confessions from innocent Americans inside the United States.

The third chapter, “The Assistance of Counsel,” examines the reality beneath the Sixth Amendment’s exalted requirement that every criminal defendant have the right to an attorney, a right insufficiently protected in certain parts of the country. The amendment’s other provisions—the rights to a speedy jury trial, to know “the nature and cause of the accusation,” and to call and cross-examine witnesses—have all been ignored in some of the most notorious counterterrorism actions since September 11, 2001. Those violations, which have corrupted the fact-finding process with special drama, also occur somewhat less severely in the everyday prosecution of street crime.

In other aspects of the criminal justice system, enhanced executive powers have unbalanced the ingenious checks and balances envisioned by the framers. People can be locked up largely at the will of officials whose business of investigating, charging, and fashioning punishments is dominated by the executive branch, where policies and practices of law enforcement agents and government prosecutors hold overwhelming influence. The legislative and judicial branches have yielded substantial authority.

This has been true not just in counterterrorism, where the Bush administration sought unchecked power for the president and his departments, but also in ordinary criminal procedure and immigration enforcement. Chapter Four, “The Tilted Playing Field,” assesses the decisive leverage granted to the prosecutor through coercive plea bargains and sentencing guidelines that avoid jury trials and limit judges’ discretion. The chapter also portrays the extraordinary power of the executive to jail men and women who are on probation, even without proving a violation beyond a reasonable doubt, and to seize cash and other assets without any evidence of a crime.

Chapter Five, “Below the Law,” describes the life-altering penalty of deportation imposed on legal immigrants convicted of crimes, even minor offenses years earlier that brought little or no jail time. Imprisoned as they await their “removal,” they are entirely in the hands of the executive branch, whose immigration agents arrest them, whose immigration agency keeps them behind bars, and whose administrative judges decide their fates. Unlike criminal defendants, those in the immigration system are held under civil law that leaves them beyond the reach of many constitutional protections.

The final chapters report on an American paradox: the raucous debate alongside the state’s incursions into the right of free speech even as the First Amendment shield is often breached in times of war. Chapter Six, “Silence and Its Opposite,” covers verbal and symbolic expression by immigrants, accused terrorists, and ordinary citizens who run afoul of police and prosecutors, illustrating how law enforcement sometimes violates the Supreme Court’s First Amendment rulings. It is not always easy to implant high court opinions on speech rights into the lowly grass roots of America. Chapter Seven, “A Redress of Grievances,” reports on street demonstrations by dissenting groups that are intrusively monitored and sometimes thwarted by authorities. Chapter Eight, “Inside the Schoolhouse Gate,” focuses on high schools and colleges, where First Amendment rights are often violated and education in the principle of free speech is often absent. The chapter is essentially about the future, for as young citizens grow up seeing their civil liberties restricted or ignored, their adult citizenship may be impaired. “When we are planning for posterity,” wrote Thomas Paine, “we ought to remember that virtue is not hereditary.”8

The American experiment has succeeded so far because of the capacity for self-correction, that vital quality of a decent society. We correct by bringing problems into the light. We correct by electing new leaders and legislators. We correct by striking down unjust laws, by protecting minority interests against majority abuse, by empowering the powerless, by ensuring that the humble may stand tall before the awesome authority of the state. These are not just wishful ideals; they are principles of the Constitution, whose mechanism of self-correction is a lasting gift, if we keep it faithfully.


* Italicized note numbers indicate that significant information beyond sourcing can be found in the corresponding notes at the end of this book.




CHAPTER ONE

Torture and Torment


I plead guilty to having rated the question of guilt and innocence higher than that of utility and harmfulness. Finally, I plead guilty to having placed the idea of man above the idea of mankind.

—Rubashov, in Darkness at Noon



BODY AND MIND

ANDREW WILSON and Khalid Sheikh Mohammed had two things in common: they were killers, and they were tortured by Americans using near suffocation—Wilson by Chicago police officers in 1982, Mohammed by CIA officers twenty-one years later.

Wilson had shot two Chicago cops during a traffic stop. Mohammed had masterminded the attacks of September 11, 2001. In the Chicago police station at Ninety-first Street and Cottage Grove Avenue, a plastic bag was placed over Wilson’s head; he could barely breathe. At a secret CIA prison, possibly in Poland, Mohammed was “waterboarded”—strapped to a gurney with his head tilted down, while water was poured into a cloth covering his nose and mouth to create the sensation of drowning; he struggled in panic, writhing against the restraints and injuring his wrists and ankles.1

Other techniques were applied in a coercive combination, and experts know that it is the combination, not just the individual methods, that works its will. Chicago detectives gave Wilson electric shocks to his gums, lips, nose, and genitals. They burned him, first with a cigarette and then by stretching him, handcuffed, across a hot radiator. CIA interrogators shackled Mohammed to the ceiling by his arms so that he couldn’t sleep for days. For a month they kept him naked, exposing him to female personnel as a tactic of degradation.

Wilson was kicked, slapped, punched, and bloodied by several officers to the point where guards refused to accept him in the lockup, forcing his police escorts to take him to the hospital. Mohammed was underfed, beaten, chilled in cold cells, stifled in hot cells, and slammed into walls to the point where CIA headquarters interrupted the “questioning.” He would not be allowed to die, Mohammed was told by an American, but would be taken to the “verge of death and back again.”2

The United States has lost its way a few times during its history, most recently in the era of modern terrorism. As the abuse in Chicago shows, however, the post-9/11 violations are not unprecedented. They are variations on old themes, always in the name of protecting the nation or the neighborhood against some threat, internal or external. These measures, these shortcuts across the Constitution, form a spectrum of paradoxes, bringing more danger than safety. They are designed to produce investigative accuracy and security, against both common crime and terrorist plots, but they often do the opposite. They generate error, jeopardize the country’s morality, undermine its rule of law, and put everyone at risk. Torture, one of many shortcuts, stands at the extreme end of that spectrum.

The interrogations of Andrew Wilson and Khalid Sheikh Mohammed had different objectives: the contrast between the past and the future. Wilson was questioned about what he had already done, Mohammed about what his cohorts were planning to do. The rules were not the same for gathering evidence inside the United States and gathering intelligence outside, for prosecuting a criminal case and for preventing the next act of terrorism. Yet the questioners actually used similar techniques, and nothing new in the annals of torture.

They created not only physical suffering but psychological torment. “Coercion can be mental as well as physical,” the Supreme Court had noted back in 1960. “The blood of the accused is not the only hallmark of an unconstitutional inquisition.”3 Humiliation, disorientation, and helplessness descended on both men until they talked. Wilson admitted to the murders, which his lawyers later conceded he had committed. Mohammed expressed pride in arranging for 9/11 and added considerable information about al-Qaeda.

To end the torture, however, Mohammed mixed fact and fiction together. On the factual side, he reportedly named multiple names, leading agents to capture Riduan Isamuddin, a.k.a. Hambali, head of the South Asian movement Jemaah Islamiyah, which had killed over two hundred people in a Bali nightclub bombing and (according to President George W. Bush) planned to fly a hijacked airliner into the Library Tower in Los Angeles.4 Former Vice President Dick Cheney insisted repeatedly that the “enhanced interrogation techniques” had generated valuable intelligence, which he urged be declassified to prove his point.

Yet Mohammed’s tales of his own grandeur began to sow skepticism among CIA officials. They came to doubt his boasts of laying plans to assassinate former presidents Carter and Clinton and Pope John Paul II, for example, and his claims to have personally beheaded Daniel Pearl, a Wall Street Journal reporter, in Pakistan. Agents understood Mohammed as an organizer who killed only by remote control, never staining his hands with the blood of his victims. “Although few outside of the CIA knew it, Mohammed had recanted substantial portions of his initial confessions,” writes Jane Mayer in The Dark Side.5

Later, when the torture had ended, he bragged to the International Committee of the Red Cross that he had filled his sessions with fantasies. “During the harshest period of my interrogation,” he said, “I gave a lot of false information in order to satisfy what I believed the interrogators wished to hear in order to make the ill-treatment stop. I later told interrogators that their methods were stupid and counterproductive. I’m sure that the false information I was forced to invent in order to make the ill-treatment stop wasted a lot of their time and led to several false red-alerts being placed in the United States.”6 But CIA officials also claimed that after being waterboarded 183 times, he provided useful and accurate information on al-Qaeda, leading to at least five arrests (including that of an Ohio truck driver planning fancifully to bring down the Brooklyn Bridge with blowtorches).7 In his memoir, Bush wrote that he had personally approved waterboarding, and former officials in his administration claimed—without offering any evidence—that “enhanced interrogation” had extracted the pseudonym of a courier (supposedly a protégé of Mohammed) who was then followed to Osama bin Laden’s hideout in Pakistan, where an American squad killed him in 2011. Rough questioning of a Guantánamo prisoner “provided a crucial description of the courier,” The New York Times was told by officials, but waterboarding didn’t get the information. In fact, officials said that Mohammed had given misleading information about the man.8

There are layers of lessons in the cases of Wilson and Mohammed, the African-American with the Chicago police and the Pakistani Muslim with the CIA. First, torture generates truth, and torture generates lies, and it is nearly impossible to tell the difference. In the repugnant debate following 9/11 over whether torture is ever acceptable, proponents argue that it can loosen tongues and provide critical information to defuse the ticking bomb—a hypothetical scenario not yet witnessed, as far as we know, anywhere at any time.

Second, “our most deeply held values,” cited by President Barack Obama after ending the CIA’s torture regime, turn out to be shallow, held by only half of Americans, who split down the middle on torture, 49 percent pro to 47 percent con, in a sample polled by the Pew Research Center. And this came not in a fury of fear but in 2009, after a long, quiet, eight-year hiatus from domestic terrorism. Completing the statement “Torture to gain important information from suspected terrorists is justified _____,” 15 percent said “often,” 34 percent said “sometimes,” 22 percent said “rarely,” and merely 25 percent said “never.”9 Two out of three Republicans approved of torture, compared with just over one-third of Democrats. A high school teacher near Seattle, Katie Piper, said in 2010 that for most of her advanced-placement government students, the legitimacy of torture, once a closed question, had become “open,” a topic for consideration.

When supporters claim that torture works, opponents reply that it doesn’t, the utilitarian argument. This conversation, once unthinkable in America, has been dragged down from an ethical plane to a low dispute about pragmatism, where the answer to the tough guys has to be equally tough-minded and self-interested: Coercion creates false confessions and false intelligence, sending the wrong people to prison and deploying soldiers and agents on phony leads. Softer, rapport-building sessions are more effective.

Opponents might just declare torture immoral and leave it there, but they don’t have the luxury of principle. They might offer their own hypothetical scenario, posed by Michael Sandel: “Suppose the only way to induce the terrorist suspect to talk is to torture his young daughter (who has no knowledge of her father’s nefarious activities). Would it be morally permissible to do so?” Shifting the abuse from the presumably guilty suspect to the innocent child “offers a truer test of the utilitarian principle.”10 It would be interesting to hear Cheney’s response.

An example of the pitfalls of pragmatism emerged in the interrogation of an al-Qaeda operative, Abu Zubaydah, who apparently told all that he knew before the abuse began. Another case produced an imaginary tale that gave Bush officials a rationale for the Iraq war, Jane Mayer writes, when Egyptians torturing a captive got him to fabricate a story about three al-Qaeda operatives “going to Iraq to learn about nuclear weapons.”11

Professional interrogators have joined this debate, arguing persuasively that it’s more effective to treat captives with dignity—something they don’t expect. Brutality is a sign of an investigator’s incompetence, writes Colonel Stuart Herrington, a retired army intelligence officer who questioned prisoners from wars in Vietnam, Panama, and the Persian Gulf. “In the course of these sensitive missions,” he says, “my teams and I collected mountains of excellent, verified information, despite the fact that we never laid a hostile hand on a prisoner.” Instead, “one has to ‘go to school’ on each captive. Who is he? Can I communicate with him in his language? What are his core beliefs? His loves? Hates? Fears? Where do his loyalties lie? Does he have a family, an inflated ego, perhaps some other core vulnerability?” And so on. But it takes patience and time, and interrogators at the U.S. prison at Guantánamo Bay naval base in Cuba, whom he advised, told him they were under pressure to get information by the end of the day.12 Eventually, once the reports are declassified, we’ll know the truths and falsehoods that were extracted by torture; we’ll never know what other truths might have been learned through humane interrogation.

The third lesson is this: our national boundaries are not quite the fortress against torture that we would like to think. We cannot do it abroad and expect that it will never seep into the homeland. The hand-cranked generator used to shock Wilson and more than one hundred other black suspects from the early 1970s into the 1990s resembled the army field phone employed on prisoners in Vietnam, where the method was called the Bell Telephone Hour, and was nicknamed the Vietnam special or the Vietnam treatment in Chicago’s Detective Area 2. The white police commander there, Jon Burge, who was eventually fired for torturing, had joined the department after serving in the army’s Ninth Military Police Company in Vietnam in 1968 and 1969.13

A reverse contamination also occurred, according to a senior legal officer in the air force, who told me that military guards had complained about reservists carrying to Iraq the violent, humiliating methods they used in their jobs as civilian “correction officers” in U.S. prisons. The most notorious example was Specialist Charles Graner Jr., sentenced to ten years as the ringleader at Abu Ghraib, the prison in Iraq where American soldiers, with approval from superiors, staged and photographed degrading abuse—the naked prisoners in a pyramid, the hooded prisoner with wires attached, the prisoner collared like a dog, the thumbs-up grin next to a dead prisoner’s body—images now memorialized as icons of America’s brutality. Graner had been a prison guard in Pennsylvania, where he was accused of slipping a razor blade into an inmate’s mashed potatoes, bloodying his mouth, and of beating prisoners.14

The effects of the Iraq war on American policing have not yet come to light. We do not know if police practices inside the United States have been tainted by work that officers may have done as guards and interrogators in Afghanistan, Iraq, and Guantánamo Bay. If it is happening, judging by the Chicago case, it will take many years, many complaints, and many court motions and prisoner lawsuits to work its way out of the deep shadows cast by police loyalty and prosecutor acquiescence. Abuse in closed interrogation rooms is hard to prove.

It’s safe to say, nonetheless, that most American police departments do not apply electrodes to most suspects. They do not generally put plastic bags over their heads, burn them on radiators, or even beat them—at least not to leave visible marks, which were the Chicago cops’ undoing. But there are many other ways of coercing confessions, and there are many confessions that are given to stop the coercion. Some are true, some are false. So here, as in other areas of the Bill of Rights, we are looking at a spectrum, with waterboarding in Afghanistan and plastic hoods in Chicago at one end, and other methods spread broadly along the continuum.

CHICAGO

Andrew Wilson, on parole for armed robbery, was wanted on two warrants. He and his brother Jackie had just committed a burglary when a patrol profiling suspicious-looking vehicles pulled them over. Andrew, getting out of the passenger seat, grabbed one officer’s gun, struggled, shot him dead, then turned to the other and killed him as well. They then drove off in what witnesses described as a brown two-door Chevrolet Impala with a bent front grille.

The shootings brought to four the number of officers killed in the district in just a month, sending the police department on a frenzied manhunt that Jesse Jackson likened to a “military occupation.” Hordes of cops invaded apartments and swept innocent black men from streets. “It was a reign of terror,” the Chicago Reader quoted a detective as saying. “I don’t know what Kristallnacht was like, but this was probably close.” The gang unit’s “idea is you go out and pick up two thousand pounds of nigger and eventually you’ll get the right one.”15

The Wilson brothers escaped the dragnet, but like most crooks who get caught, they were not very smart. When Jackie made the mistake of asking an old acquaintance to paint his Impala and fix its grillwork, the repairman recognized the car from the police description and called the cops. Andrew was the first arrested, by Jon Burge personally.

As in many instances of coerced confessions, this one came from a mentally defective man who had an IQ of seventy-three and never learned to read, even later after years of effort in prison. Yet torture has a way of focusing memory, and Wilson’s account of police brutality remained mostly consistent, with only minor variations. As he told it, two other cops, not Burge, administered the initial abuse, which he resisted at first. He did not yield to the kicks and slaps and beatings, which left bruises and cuts on his right eyelid and elsewhere on his face. Nor did he give in to the plastic bag over his head or the cigarette burn on his arm. (Another victim described biting a hole in the bag so he could breathe.) When Burge entered, Wilson remembered, he told his officers that “if it had been him, he would not have messed up [Wilson’s] face.” Indeed.

Moved to a nearby room and shackled to the wall, Wilson refused Burge’s order to confess. Then came the “Vietnam treatment.” A grocery bag was brought in by two other officers, who took out a black box with a crank on the side and two wires ending in alligator clips. One was snapped onto his nostril, the other to his ear, which was left with telltale marks. A turn of the crank delivered a charge. Still no confession.

He was moved to yet another room, he recalled, and Burge took over, cranking electricity into his earlobes, then into his fingers as Wilson ground his teeth and screamed. “Burge then took out a device that looked like a curling iron,” reported a court-appointed special prosecutor. With his prisoner “on his knees stretched across the radiator … Burge began rubbing the device between Wilson’s legs, and Wilson could feel a tingling sensation. The shock from this device was stronger than from the crank device.” (Cattle prods were used on other prisoners.) If Wilson confessed, Burge assured him, all this would cease. Wilson finally agreed.

But torture is more complex than a cold method of extracting information; it boils with revenge and sadism. After Wilson admitted to the murders, two officers “continued to abuse him” as they transported him to the jail and then to the hospital. One cop smashed him in the back of the head with a gun, opening a gash that required stitches, the special prosecutor confirmed, and one or both told him to refuse medical treatment “if he knew what was good for him.”

Wilson moved to suppress his confession at trial, lost, and was sentenced to death. Thanks to the cops’ zealous carelessness in leaving cuts, bruises, and burns that were documented by two doctors and a nurse, however, his story had the traction of credibility. It led the Illinois Supreme Court to find coercion and send the case back for retrial, minus the confession. Enough other evidence existed to convince the new jurors of his guilt, but they couldn’t agree on execution, so he received a life sentence.

From behind bars, Wilson continued his quest to expose the torture. He filed a civil suit and persuaded a jury that a de facto police policy of abuse existed; the city paid $1 million in damages.16 It was a rare victory for a convict, especially a hardened cop killer, yet it never quelled his emotions, which overtook him until he died in prison in 2007. He could not discuss his torture without tears. “He still cried when he talked about it,” said his lawyer, John Stainthorp, “and it still made him furious that he cried. Obviously for Andrew it was important to be strong. One thing about torture is that it makes you weak, and it makes you know that you are weak.”17

Weakness and disintegration cannot reliably bring truth. When a man’s esteem collapses into hollow ruins, belief in a falsehood may gradually occupy the vacuum, as Arthur Koestler leads readers to witness in Darkness at Noon. His composite character Rubashov is yielding to manipulation by his interrogator, Gletkin: “He had believed that he had drunk the cup of humiliation to the dregs. Now he was to find that powerlessness had as many grades as power; that defeat could become as vertiginous as victory, and that its depths were bottomless. And, step by step, Gletkin forced him down the ladder.”18

That was in Moscow, in the 1930s. In Chicago, in the 1980s, Andrew Wilson proved himself stronger than he felt, and the American system of justice, haltingly, nourished his small seed of power until it overwhelmed even the police. His persistence led to other suits by other victims, which brought lesser settlements and, more important, a bounty of sworn affidavits and investigations by journalists and officials.

The resulting descriptions of the victims’ experiences in the police interrogation rooms added up to an unusually detailed picture of a torture system, exposed by prisoners’ complaints, relentless reporting by John Conroy of the Chicago Reader, a belated finding of torture by the police department’s Office of Professional Standards,19 and a four-year investigation by a special state’s attorney (prosecutor) appointed by the Cook County Circuit Court. The special prosecutor concluded in 2006 that the abuse of three suspects could be proven beyond a reasonable doubt and that victims in “many other cases” were telling the truth. The three-year statute of limitations had run out, however, so no indictments could be brought against any officers for torture.

At least one civil suit provided a hook for charging one officer. In 2008, Jon Burge was indicted by a federal grand jury for committing perjury and obstruction of justice by denying under oath that he or officers under his command had ever used any of a long list of abusive methods, from “verbal coercion” to “physical beatings” to “electric shock.” The indictment asserted that he had, and Burge was arrested at his retirement home in Florida.20 He was convicted by a jury in 2010 and sentenced to four and a half years in prison—too little to satisfy some of his victims.

The plaintiff in the civil case, Madison Hobley, had been seen by two witnesses at a service station pumping a gallon of gasoline into a can an hour before his apartment burst into flames, killing his wife, his year-old son, and five other residents. The fire was ruled arson. In Area 2, he claimed, officers denied him a lawyer, handcuffed him to a wall, hit and kicked him, and covered his head with a plastic typewriter cover. He blacked out and, when he came to, was given a lie detector test, which he was told he’d failed. Hobley then confessed orally, according to an officer who had allegedly kicked him in the shins, but the confession was never written or recorded, and Hobley consistently denied admitting anything. He was found guilty nonetheless and sentenced to death, and his purported confession was confirmed by every court up the line. He finally gained a pardon as part of Governor George Ryan’s effort to cleanse death row of questionable convictions.

As in Wilson’s case, though, Hobley might have been found guilty even without his supposed confession, given the other evidence available. Besides being immoral and impractical, torture is sometimes superfluous.

So it was with another Chicago defendant, Phillip Adkins, whose confession was omitted from trial with no ill effects for the prosecution. He was convicted anyway of attempted murder and armed robbery for taking hostage and pistol-whipping an off-duty cop, who happened to be a customer at a gas station during a holdup. Arresting officers had driven him to an isolated area near railroad tracks, Adkins said, then hit him again and again in the stomach and groin with fists and a flashlight until he was weaving in and out of consciousness, lost control of his bowels, and defecated and urinated on himself. A cop bought a pair of khaki shorts, had him change clothes, and disposed of his soiled jeans and underpants. At the station house, he gave a confession—and a complaint about brutality—to an assistant state’s attorney. He was admitted to intensive care, and the hospital records showing trauma and possible kidney damage made his account credible to the special prosecutor two decades later. He was sentenced to eighteen years and paroled after eight.

In other instances, though, the coerced confession was the only thing that the detectives bothered to get, a substitute for solid investigation. Children were not immune. After a 1991 gang shooting, Marcus Wiggins, thirteen, was picked up, taken to a station-house interrogation room, and told to put his hands on the table, he testified. Electrodes from a box were attached to his hands. “My hands started burning, feeling like it was being burned,” he said. “I was—I was shaking and my—and my jaws got tight and my eyes felt they went blank.… I felt like I was spinning.… It felt like my jaws was like—they was—I can’t say the word. It felt like my jaws was sucking in.… I felt like I was going to die.”21 Charges were dropped, and the city settled his lawsuit for nearly $100,000.

Similarly, the Chicago police beat Alfonzo Pinex until he confessed to a gang-related murder, but they had little else as reliable evidence against him. Detectives had collected statements from other alleged participants in the crime, two of whom were ultimately convicted. When the policemen played the tapes for Pinex, though, he stonewalled, said they were lying, and asked for his lawyer. The cops replied with a fist in his right eye, he claimed, followed by punches in the ribs, a knee in the left eye, and so much beating that he defecated in his pants. In the midst of the maelstrom, he yelled that he’d say anything they demanded and finally signed a police report full of lies, including a fabrication that he’d been advised of his Miranda rights to silence and an attorney.

When his lawyer arrived, she found him crying and hysterical. He told her of the torture, she moved to suppress his confession, and the judge agreed on the grounds that he’d been denied his request for counsel, without ruling on the alleged beating. Then two key witnesses refused to testify, leaving the prosecution with no case and no choice but to drop the charge.

A remarkable sentence appears at the end of the statement signed jointly by Pinex, a detective, and an assistant state’s attorney: “Pinex said that he had been treated well by the police and that no threats or promises had been made in return for this statement.”22 It was the boilerplate shield against accusations of brutality, which gave police superiors, prosecutors, and judges an excuse to look the other way for most of two decades.

Like the CIA’s practice of torturing terrorism suspects, the police torture of criminal suspects was enabled by widespread complicity. Chicago officials may not have ordered the abuse, but neither did they bring it to a halt. The police superintendent, Richard Brzeczek, failed to pursue a reliable complaint about Wilson’s injuries from the doctor at the prison health services, merely forwarding the letter to his investigative office but never following up with his own men.23 He sent it also to Cook County’s chief prosecutor, the state’s attorney Richard M. Daley, who later became Chicago’s mayor, asking for guidance on how to investigate without jeopardizing Wilson’s prosecution. Daley never replied and never acted.24

“Despite the fact that Brzeczek believed that officers in the Violent Crimes unit of Detective Area 2 had tortured Andrew Wilson, he kept that belief to himself for over twenty years,” the special prosecutor concluded. “He also kept Burge in command at Area 2 and issued a letter of commendation to all of the detectives at Area 2.”25

What’s more, a number of Daley’s subordinates, assistant state’s attorneys, were told of the torture by victim after victim; many suspects testified that they had complained as prosecutors entered interrogation rooms to take confessions. The Cook County bench is now peppered with those former prosecutors and others who were involved. A lawyers’ petition in 2006 asking that civil suits be moved out of the county contained this count: Three judges were former Chicago police detectives, two of whom had worked with Burge. Three other judges had defended the city in lawsuits over police brutality. Sixteen judges had been assistant state’s attorneys involved in torture cases, either having taken confessions, prosecuted those who’d given them, or testified for officers at police board hearings.26

After Burge was finally fired, the police union tried to enter a float honoring him in the St. Patrick’s Day parade.

HUMANE TORTURE BY THE CIA

The Chicago tortures were rationalized by community safety. The CIA tortures after September 11 were rationalized by national security. Invoking safety and security to justify torture is like injecting religion into warfare: the higher purpose excuses the lower impulse.

Despotic regimes play this mind game on their own soil as a method of control. Democracies can do it abroad while staying relatively civil at home, as the British demonstrated in Malaya, the French in Algeria, and the Americans in Vietnam. They imagine the international frontier as a wall sealing the homeland from the necessary roughness beyond.

That may be so in certain cases but something of an illusion in others, as the United States has recently discovered. In our latest misconception, we thought we could lock the toxic mixture of security and torture safely outside. We have now relearned the fact that borders are never airtight. The cry of national security has stirred fears and impaired liberty inside America’s boundaries beginning with the eighteenth century’s Alien and Sedition Acts, continuing through the early twentieth century’s Espionage and Sedition Acts, the Japanese internment during World War II, the secret surveillance of dissident citizens during the Cold War, and echoing into the current era shaped by 9/11.

Most torture carried out during the presidency of George W. Bush was not committed in the United States. We could argue about it from a safe distance as it occurred in Guantánamo and Abu Ghraib and invisible CIA prisons in unknown countries. It was a passionate moral issue, certainly, but not one that appeared to penetrate American justice, which seemed insulated from American misdeeds overseas. That has not proved entirely correct, for torture opened a way of thinking.

Under the Bush administration’s legal rationale, “Americans in any town of this country could constitutionally be hung from the ceiling naked, sleep deprived, waterboarded, and all the rest—if the alleged national security justification was compelling,” wrote Philip Zelikow, a State Department lawyer who tried to stop it.27 If torture is acceptable in a military prison to prevent a terrorist attack, why not in a federal lockup to stop a presidential assassination, or in a county jail to head off a school shooting, a child’s kidnapping?

So far it cannot be done in a county jail, not constitutionally anyway. Yet brutal interrogations outside have tainted the American system inside.

After Obama came into office with a pledge to close Guantánamo and resolve the prisoners’ cases, his lawyers struggled to pull inmates from the netherworld of lawless confinement and abuse into some form of a fair, truth-finding process. Bush had originally designated them enemy combatants, unilaterally deciding that they could be left in Guantánamo indefinitely with no charges brought or allegations tested in trial. Had that policy held, the interrogation methods might have been legally irrelevant, aimed at gathering intelligence rather than building prosecutions. But those transferred to the criminal justice system would suddenly have rights, and torture would become an exasperating legal problem.

Evidence coerced cannot be introduced in trial, a simple protection under interpretations of the Fifth Amendment. In theory, that rendered inadmissible the confessions and much information extracted by the Bush administration, leaving Obama prosecutors with a mess of useless, unreliable dossiers. Judges don’t always see coercion where defendants do, making it far from certain that every piece of information pried from prisoners would be excluded. But since these were not prosecutions the government was willing to lose, only those based on evidence gathered properly, without abuse, could be safely tried in criminal court.

Even cases built on more than coerced confessions relied on supposedly “clean” evidence that had sometimes been uncovered by leads from witnesses who had talked under torture. There was a close call for prosecutors of Ahmed Khalfan Ghailani, tried in 2010 for conspiring to bomb the American embassies in Tanzania and Kenya in 1998. Finding that Ghailani had been coerced into naming a man who had sold him the explosives, the judge ruled that even though the seller was willing to testify, he could not do so, since his identity was the product of abusive questioning. Without that evidence, the jury barely found grounds for guilt, and Ghailani was convicted on just one of more than two hundred counts. So the “enhanced interrogation” worked its way into the crevices of a prosecution and contaminated the otherwise admissible proof needed to convict. (He was sentenced to life nonetheless.)

Unwittingly, American officials had modeled their torture methods on Chinese techniques designed precisely to generate false confessions for propaganda purposes. The CIA, which had little interrogation experience, derived its program from the samples of torture used in SERE, the Survival, Evasion, Resistance, and Escape course that trained U.S. military pilots, Special Forces troops, and others in what to expect if captured. The ranking Bush administration officials who approved the CIA approach reportedly did not know, and did not trouble themselves to learn, that the SERE methods were created to mimic the abuses encountered by American prisoners of the Chinese during the Korean War. Some GIs had succumbed, giving phony statements of guilt and remorse, produced not by “brainwashing,” according to government reports at the time, but by less sophisticated brutalities—forced standing, cold cells, sleep disruption, and food limitations—tactics adopted a half century later by the CIA. “The Communists do not look upon these assaults as ‘torture,’ ” said a study in 1956.28

In 2002, the Americans did not look upon these assaults and others as “torture” under the federal law as generously construed by compliant attorneys in the Bush Justice Department’s Office of Legal Counsel. Since the office is responsible for interpreting the law to guide government agencies, the memos of interpretation carried weight as a shield against the prosecution of American interrogators, a kind of immunity in advance—although the documents suggest that the CIA tortured first, then later asked for legal approval, which was obligingly provided.

The lawyers’ lengthy rationalizations, contained in a series of memos made public by the Obama administration,29 recorded with detached precision the limits of the permitted “techniques” as described by the CIA: Sleep deprivation could last no more than eleven days, later reduced to 180 hours, and would be halted if it caused hallucinations. The prisoner could be shackled either seated on a stool or standing with wrists attached to the ceiling, the chains just long enough to keep the hands “between the level of his heart and his chin.” Should he doze off and hang by his arms, “he will lose his balance and awaken.” The temperature would have to be at least sixty-eight degrees for him to be kept naked, except for an adult diaper, which would be changed, frequently and considerately, to avoid rash. Nudity could not involve sexual degradation, the lawyers wrote, yet they gave no sign of recognizing the degradation implicit in their approval for female officers to see detainees unclothed.

“Walling” had to be done with a towel or collar around the neck to prevent whiplash, a method suggested by the Israelis, Mayer was told by a CIA official. The towel was used to pull the prisoner forward, then smash his shoulder blades against a wall that was supposed to be false, designed to create a loud sound rather than injury. Interviewed by the International Committee of the Red Cross, Khalid Sheikh Mohammed said that he was first thrown against a concrete wall, then put into a box. When he was let out, a piece of plywood had been erected in front of the concrete—the false wall, apparently, to satisfy the rules.

Bland liquid nourishment, usually Ensure, could be given at a minimum of 1,000 calories daily, which exceeded many weight-loss programs, one memo noted. The limited diet would be supplemented if the prisoner’s weight dropped by more than 10 percent.

In “water dousing,” the water that was poured or splashed on the prisoner had to be potable, the room had to be above sixty-four degrees, a mat or poncho had to be placed between the prisoner and the floor to avoid loss of body heat, and the water temperature determined the “total duration of exposure,” which could not exceed two-thirds the time that submersion at that temperature would cause hypothermia.

A “facial slap or insult slap” required the fingers to be slightly spread while “the hand makes contact with the area directly between the tip of the individual’s chin and the bottom of the corresponding earlobe.” An “abdominal slap” was administered with the back of an open hand. “The interrogator must have no rings or other jewelry on his hand.”

Three different stress positions were specified. Time limits were imposed for stuffing a prisoner into a cramped box, depending on the size: two hours for small, eight hours for large. He could be informed that a stinging insect would accompany him inside, as long as nothing more harmful than a caterpillar was actually inserted, and he wasn’t told that the bug would cause severe pain or death. The technique was never used, according to a footnote.

Waterboarding, which was imposed on three of the captives, had to be done with a saline solution to avoid diluting the sodium in a prisoner’s blood if he swallowed a large amount. Water could be poured onto the cloth for only twenty to forty seconds, then three or four breaths would be allowed, then another twenty to forty seconds, and so on for up to twenty minutes at a time in a two-hour session. There could be two such sessions in each twenty-four-hour period and five such days within each thirty-day period. A physician would have to be standing by to intervene if necessary. Mohammed said that a device attached to his finger was checked frequently—probably measuring his blood oxygen level.

Indeed, the constant presence of doctors and psychologists was presented by the Justice Department memos as evidence of civilized precaution, when in fact it violated medical oaths and professional ethics by giving cover to brutality. The CIA had invented a novel paradox: a form of clinically humane torture.

The word “torture” is vivid and vague. It conjures up assaults that were not approved and presumably not used: no fingernails pulled, no electrodes applied, no rack or thumbscrew or dismemberment. Yet if its core meaning is upheld, it surely encompasses the more sophisticated modern methods of teaching helplessness through suffering. None of this was “torture” under federal law, according to the lawyers who manufactured a definition so extreme that the routine abuse being directed against terrorism suspects would be legal.

The law wasn’t exacting, and lawyers who were looking for wiggle room found some. Torture was defined by the federal statute as “an act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control” (emphasis added). The law went on to define severe mental pain or suffering as “the prolonged mental harm [emphasis added] caused by” various actions including “the threat of imminent death” and “procedures calculated to disrupt profoundly the senses or personality.”30 Perhaps Congress meant to exclude some unpleasant behavior, but it is not specified.

The two fudge words in the statute were “severe” and “prolonged,” which gave the pro-abuse lawyers the flexibility to play with the meaning of “torture.” To rise to the level of “severe,” they wrote in their memo, pain would have to be as intense as that “accompanying serious physical injury, such as organ failure, impairment of bodily function, or even death.” To be considered “prolonged,” psychological harm must be “of significant duration, e.g., lasting for months or even years.… The criminal statute penalizes only the most egregious conduct,” according to the August 1, 2002, memo by John Yoo and Jay S. Bybee (who later became a federal judge). Both standards were made up; they had no basis in law or precedent.

The CIA methods wouldn’t cause “severe physical suffering,” because the times during which they were applied were so short, the memos said. And while waterboarding was “likely to create panic in the form of an acute instinctual fear arising from the physiological sensation of drowning,” this was “distress,” not “suffering,” the lawyers concluded. “Physical distress may amount to ‘severe physical suffering’ only if it is severe both in intensity and duration.”

The word “Orwellian” has been overused to describe the Bush administration’s euphemisms and circumlocutions, but it has no adequate synonym to characterize the Yoo and Bybee memo, especially this statement: “The waterboard could not be said to inflict severe suffering. The waterboard is simply a controlled acute episode, lacking the connotation of a protracted period of time generally given to suffering.”

In an interview, Yoo blamed the “very narrow statute,” which his office merely interpreted. “The law tells you what the boundaries of legal conduct are,” he explained patiently. “It’s up to the policymakers to choose where in those boundaries” policy should be located, a lawyerly way of washing his hands. He favored the “class of conduct that is not torture, but is called cruel and degrading treatment,” and he clearly shaped his legal interpretation to permit it. “I think in this conflict, because of its unconventional nature, we cannot as a society rule those kinds of things out of bounds, especially when there’s no statute, there’s no congressional view that these things are illegal.”

In a disquieting style of sweet reason, Yoo spoke about brutal issues with clinical calmness. He gave no indication of knowing that days of sleep deprivation and perpetual interrogation, called “conveyor” in Russian, were used to manufacture the phony confessions of the Stalinist show trials of the 1930s.31 He gave no hint of knowing that waterboarding had been introduced into the arsenal of torture by the Spanish Inquisition, prosecuted in war-crimes trials of Japanese following World War II, used by the Chinese against Americans, and employed by the Pol Pot regime in Cambodia. A similar method had been inflicted on black prisoners forced to labor in Southern mines and factories during the early twentieth century.32 He seemed unaware that his own Justice Department, two decades before, had won convictions of a Texas sheriff and three deputies for waterboarding prisoners.33

Given the propensities of Yoo and other Bush lawyers, it was left to the Democratic-dominated Congress to try to close that imagined loophole, in February 2008, by amending the laws to prohibit waterboarding explicitly. But the bill didn’t pass.34 Under the memos’ legal reasoning, therefore, confessions extracted by waterboarding could have been admitted into evidence by military judges conducting trials of noncitizens, even those arrested and interrogated inside the United States, who had been designated “unlawful enemy combatants.”35

That risk to people inside the country was not well understood in the debate surrounding torture. While the discussion focused on detainees in Guantánamo Bay and elsewhere outside the United States, the interlocking pieces of the law and its interpretations allowed the president to label anyone anywhere, whether in Afghanistan or Alabama, as an enemy combatant and then, if an alien, to bring him before a military commission whose rules would allow confessions extracted by the CIA’s abusive methods, because they were not defined as “torture.”

This was made possible by the combination of the lawyers’ memos and the Military Commissions Act of 2006, which excluded confessions and witnesses’ statements elicited by “torture,” but added that those “in which the degree of coercion is disputed” could be ruled admissible if the interrogation occurred before December 2005. A military judge needed to find only that “the totality of the circumstances renders the statement reliable … and the interests of justice would best be served by admission of the statement into evidence.”

Interrogations conducted after 2005, when restrictions were imposed by the Detainee Treatment Act, were admissible only if they avoided “cruel, inhuman, or degrading treatment,” the rule drawn verbatim from the Convention Against Torture.36 Yet here, too, the Justice Department lawyers thought that the CIA techniques complied with that standard. The permissive interpretations were withdrawn toward the end of the Bush administration, but if they had prevailed, evidence obtained by torture—which was defined as neither “torture” nor “cruel, inhuman, or degrading”—could have been heard by military commissions trying enemy combatants seized and abused inside the United States.37 The powers were not employed, but a legal gateway was opened for torture to infiltrate the country. It was nearly closed in 2009 by a revised Military Commissions Act that excluded statements extracted by such methods but still admitted information obtained by coercion during capture or combat.
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Torture entered the United States most directly following the arrest on May 8, 2002, of an American named Jose Padilla, who was picked up at Chicago’s O’Hare Airport after returning from Zurich. He had become a suspect during the interrogation of Abu Zubaydah, a personnel clerk in an al-Qaeda training camp,38 who named Padilla as a plotter to disperse radioactivity by setting off a “dirty bomb.”39

Padilla had converted to Islam in prison, where he had done time for murder as a juvenile and then for gun possession as an adult in Florida. Upon release he lived in Egypt and visited Saudi Arabia, Pakistan, and Afghanistan, where he allegedly took instruction in an al-Qaeda camp the year before 9/11.

When he tried to come home, he was seized in Chicago, moved to New York, held in a civilian jail as a material witness, and assigned a lawyer. One month later, without notice to his attorney, Padilla was spirited out of prison to the navy brig in Charleston, South Carolina, under a one-page order by President Bush designating him an enemy combatant, “based on the information available to me from all sources,” according to the censored version of the document.40 The “sources” were later identified as Zubaydah and at least one other captive whose information was made dubious by the interrogation methods. Yet the authorities never provided specific evidence to justify Bush’s move to imprison him indefinitely without charge or trial. Padilla went one year and eight months in military custody without being allowed to see a lawyer, and for three years and eight months he was kept in isolation before finally being transferred to the civilian court system, a shift essentially forced by court decisions in other enemy-combatant cases.41

In the Charleston brig, his attorney told the court, military interrogators warned Padilla that they would send him abroad or to Guantánamo Bay. Guards manipulated him into a sense of powerlessness by unpredictably providing and then withdrawing a mirror, a pillow, and a sheet; by keeping him in glaring lights, then in darkness; by locking him in a cold cell without a shower for weeks; by allowing him to exercise only at night.

“He was threatened with being cut with a knife and having alcohol poured on the wounds,” according to his lawyer’s brief. “He was also threatened with imminent execution. He was hooded and forced to stand in stress positions for long durations of time. He was forced to endure exceedingly long interrogation sessions, without adequate sleep, wherein he would be confronted with false information, scenarios, and documents to further disorient him. Often he had to endure multiple interrogators who would scream, shake, and otherwise assault Mr. Padilla. Additionally, Mr. Padilla was given drugs against his will, believed to be some form of lysergic acid diethylamide (LSD) or phencyclidine (PCP), to act as a sort of truth serum during his interrogations.”42 (If it happened, the drugging violated even the Justice Department’s permissive guidelines.)

This abuse produced various statements about supposed schemes alongside the alleged dirty-bomb plot, most notably a plan to “undertake a mission to blow up apartment buildings in the United States using natural gas,” a Senate committee was told by Deputy Attorney General James Comey. Padilla was said to have admitted to (or boasted of) conspiring with Khalid Sheikh Mohammed and other al-Qaeda leaders.43

The truth of these revelations was impossible to determine, since they came out of duress. Their accuracy went untested in any adversarial proceeding and remained unverified by corroborating evidence. No lawyer was permitted to monitor the questioning, and when Padilla’s attorney Andrew Patel was finally allowed to see him, he was instructed by the military not to ask Padilla about the conditions he faced in the brig, a telling restriction on attorney-client communication.

Denying Padilla a lawyer was a deliberate method of instilling a sense of vulnerability, explained the head of the Defense Intelligence Agency, Vice Admiral Lowell E. Jacoby. “Anything that threatens the perceived dependency and trust between the subject and interrogator directly threatens the value of interrogation as an intelligence gathering tool,” Jacoby said. “Even seemingly minor interruptions can have profound psychological impacts on the delicate subject-interrogator relationship. Any insertion of counsel into the subject-interrogator relationship, for example—even if only for a limited duration or for a specific purpose—can undo months of work and may permanently shut down the interrogation process.”44 This sounded logical, but the method facilitated the type of abusive setting opposed by the most seasoned interrogators.

It had been during the initial, humane phase of questioning that Zubaydah mentioned Padilla’s dirty-bomb plot, according to one of his initial interrogators, Ali Soufan of the FBI. By treating his wounds, inquiring into his worldviews, and lending him a measure of dignity, Soufan said he had gotten Zubaydah to identify Khalid Sheikh Mohammed as the 9/11 organizer and to provide the tip that led to Padilla’s arrest. When the CIA began subjecting Zubaydah to waterboarding and other abuse, Soufan objected, and the FBI withdrew its interrogators in protest.45

In the end, the torture of Zubaydah and Padilla contaminated everything that had been learned, depriving the government of the most serious charges, which faded away as Padilla was transferred to the civilian justice system. Had Padilla admitted to the gravest plots without coercion, and had the humane interrogation of Zubaydah continued in compliance with the Fifth Amendment, all the statements could have been put into evidence. Instead, the tainted information had to be stripped away to a core of “clean” evidence, which amounted to nothing more than Padilla’s presence at a training camp. Although the plan for a dirty bomb had been certified by a Defense Department official’s affidavit, and foiling the plot had been advertised by Attorney General John Ashcroft as a victory for counterterrorism, it quietly vanished from the charge sheet.46 So did the idea of blowing up apartment buildings. Neither appeared in the criminal indictment. The stain of torture could not be scrubbed away.

So Padilla and several others faced trial on the watered-down charge of belonging to a cell that conspired to commit murder overseas. The prosecution presented as its main exhibit his application to an al-Qaeda training camp. The jury convicted him, the government urged life in prison, but the judge gave him only seventeen years and four months, citing his “harsh” imprisonment in the brig and noting that “there is no evidence that [Padilla] personally killed, maimed, or kidnapped.” The government appealed to the Eleventh Circut, where a panel, voting 2–1, ordered the judge to lengthen the sentence.47 Without the torture, he might have gone away for life. Humane interrogations have a long record of success, suggesting that he might have talked anyway. Or, if not, investigators would have been forced to investigate, nail down the facts, and prove his guilt—if he was actually guilty. Once again, torture was a substitute for hard investigation.

THE RIGHT TO SILENCE

Ernesto A. Miranda was not a model citizen, yet a model police practice now bears his name. It has become an adjective, as in “Miranda warning,” and a verb, as in “Mirandize,” a procedure designed to protect against coercion in the interrogation room. Many officers carry cards with the warning’s text for suspects to sign before questioning, and forms printed with its famous words for signature afterward as part of a confession.

Miranda began getting into trouble as early as eighth grade: truancy, burglary, a year of reform school, armed robbery, AWOL from the army, months in the stockade, a dishonorable discharge, driving a stolen car across state lines, a year in federal prison, robbery again, then kidnapping and raping a mentally defective eighteen-year-old woman who could not pick him out from a lineup with absolute certainty.

So the Phoenix police put him in a soundproof room for two hours and questioned him. They told him falsely that he had been identified by the victim. They promised to drop a robbery charge if he confessed, he said later. They did not advise him of his right to silence or to counsel as contained in the Fifth and Sixth Amendments. And although there was no evidence that they beat him, shocked him, put a plastic bag over his head, or otherwise abused him physically, the Supreme Court ruled in 1966 that the “interrogation environment” of isolation without support “is created for no purpose other than to subjugate the individual to the will of his examiner. This atmosphere carries its own badge of intimidation … at odds with one of our Nation’s most cherished principles—that the individual may not be compelled to incriminate himself.”48

To ensure that any statement was entirely voluntary, the Court fashioned a four-part warning beginning with the right to silence, designed not only to educate the uninformed suspect, Chief Justice Earl Warren wrote, but as “an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere” and to “show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it.”

The thin majority of five justices laid down the rules this way: “He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney, one will be appointed for him prior to any questioning if he so desires.” Rarely has the language of a Supreme Court opinion passed so literally into everyday police work.

Miranda’s conviction having been set aside, the state conducted a new trial, this time without his confession but with testimony from his common-law wife that he had told her of the rape.49 Again he was convicted, and again he was sentenced to twenty to thirty years. Paroled in 1972, he made a meager business selling autographed cards printed with the Miranda warning. Then during a traffic stop, a gun was discovered, a parole violation that returned him to prison for a year. Out again for the last time, he slid into a subculture of low-stakes card games in seedy bars, where he was stabbed to death in 1976 during a fight over a $3 gambling pot.50 As in many other landmark cases, a noble legacy was left by an ignoble life.
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Constitutional shields against police power invariably contain holes, some punctured by the courts’ lofty second thoughts, others eroded by canny evasions on the ground. The vaunted Miranda warning is such a case. It is a modern device designed to protect the vulnerable from the torture and subtler abuse employed through history. It is also a mundane tool. It fuses a high precept with pragmatism, setting up a struggle not yet entirely resolved. Its application has been trimmed by litigation and shaped to fit inside a criminal justice system bruised by gritty experience with crooks and liars. Yet its central principle, the right to reticence, is rooted in a hallowed tradition.

The accused, facing the options of confession or affirmative defense, may find refuge in a space between the two—in the dignity of silence. It has been recognized as a wise and honorable choice since ancient days. Jesus stood silently at his trial, the Gospels report. “And the chief priests accused him of many things: but he answered nothing,” writes Mark. “And Pilate asked him again, saying, Answerest thou nothing? Behold how many things they witness against thee. But Jesus yet answered nothing; so that Pilate marvelled.”51

Four centuries earlier, in 399 B.C., Socrates had been “silent before his judges,” writes I. F. Stone, or had mounted an eloquent defense, as recorded by the contemporary chroniclers Plato and Xenophon. The story of silence, curiously, emerged more than five centuries after his trial and over a century after the crucifixion of Jesus, perhaps to color Socrates retroactively with Christ-like martyrdom, in a silence carried by poise, purity, and innocence.52

The right to silence, codified by the Magna Carta in 1215, was invoked fatally in the sixteenth century by John Lambert as he was tried by an ecclesiastical court for heresy. An early Protestant, he insistently maintained that the Communion bread and wine were not turned into the body and blood of Christ literally, but only symbolically, spiritually. He refused to answer the question of whether he had previously been accused of heresy, quoting in Latin the principle “No man is bound to betray himself.” In 1538 he was burned at the stake. But by the middle of the next century, the right to silence had been implanted in English common law.53 It comes to us in the Fifth Amendment.

By the nineteenth century, both English and American courts were taking a dim view of confessions induced by threats and promises, no matter how vague. Scattered throughout accounts of American interrogations were the phrases “You had better own up”; “It might be easier for you”; and “It will be better for you to confess. The door of mercy is open.” These were enough to make many judges doubt that the statements of guilt were wholly voluntary and reliable. The concern was codified in 1897 by the Supreme Court, which reversed a federal murder conviction in Bram v. United States because an officer subtly implied leniency by saying, “If you had an accomplice, you should say so, and not have the blame of this horrible crime on your own shoulders.” The Court decided that any threat or promise, however indirect, required suppression, but the ruling was persistently ignored by lower courts, and ultimately Bram was overturned by the high court itself.54

The Supreme Court confronted more explicit coercion well before inventing the Miranda protections in 1966. The justices in 1936 heard an appeal of the murder convictions of three black men tortured in Mississippi—all had been whipped repeatedly, and one had been suspended twice with a noose around his neck, then lowered to the ground, still alive. At trial, three of the torturers had described the lashings. (“Not too much for a Negro; not as much as I would have done if it were left to me,” one deputy testified.) Yet the confessions had been admitted as the only prosecution evidence, and the men had been sentenced to death. The Court set aside their convictions.55

Then the Court in 1940 rejected confessions coerced by other means, less than physical violence, vacating the death sentences of four young black men in Florida who had endured five days and a night of threats and terror that had forced their admissions to murdering a white man.56 In 1960, the justices threw out as involuntary the confession of a mentally ill black man who had undergone eight or nine hours of nonstop questioning by police investigating an Alabama robbery.57 Those three opinions were based not on the Fifth Amendment’s right against self-incrimination but on the Fourteenth Amendment’s guarantee of due process at the state level. Not until 1964 did the Court apply the Fifth Amendment to the states.58

Peppering police departments with case-by-case opinions that set no general guidelines did not change behavior very much, and legislatures were not stepping up to their obligation to write unambiguous rules for interrogations. The Court finally did so with clarity in Miranda—too much clarity, in the view of many judges, prosecutors, and law enforcement officers. Justice Byron White, in a heated Miranda dissent, warned excessively that the rule “is a deliberate calculus to prevent interrogations, to reduce the incidence of confessions and pleas of guilty, and to increase the number of trials.” The opposite of his prediction has come true: guilty pleas have risen, trials have precipitously declined, and confessions are still coerced, though less frequently, perhaps, and less brutally.

Some conservative critics argue that Miranda extends the rights to silence and counsel beyond the courtroom, where the framers originally placed them, and into the station house, where they can only interfere with police work. As Justice Antonin Scalia observed, a lawyer present at questioning is likely to give only one piece of advice: say nothing. If acted upon intelligently by suspects, he suggested, the Miranda warning would snuff out all confessions, not only coerced, but also voluntary, ignoring the “world of difference … between compelling a suspect to incriminate himself and preventing him from foolishly doing so of his own accord.”59

Scalia liked the way Congress tried to undo Miranda two years after the ruling. A provision in the Safe Streets Act of 1968 allowed judges to decide if confessions were voluntary by examining “the totality of circumstances” rather than whether the Miranda warning had been given.60 This returned federal courts to a looser pre-Miranda standard, but the Justice Department didn’t take advantage of the relaxation; mostly, it stuck to the requirement that suspects be read their rights.61 When FBI agents broke the rules and failed to Mirandize an accused bank robber, his incriminating statements made their way to the Supreme Court in 2000 to be ruled upon. Scalia would have admitted the statements under the “totality of circumstances” test, but he was outvoted 7–2 as the justices reaffirmed Miranda as a “constitutional decision” and struck down the congressional act. Writing for the majority, Chief Justice William H. Rehnquist observed: “Miranda has become embedded in routine police practice to the point where the warnings have become part of our national culture.”62

The debate since has been softened but not settled. It turns on whether Miranda’s requirement is constitutional or prophylactic, a fundamental pillar of rights or merely an expedient rule of evidence that can be revised or withdrawn. For the moment, no confession can be admitted into evidence without having been preceded by the Miranda warning—except … unless … and with caveats. There are many exceptions, more and more as courts shave away the scope of the rule. These include coerced confessions accompanied by independently obtained evidence sufficient to convict,63 comments made to cops during traffic stops,64 statements initiated by defendants before questioning,65 answers to questions urgently asked to protect public safety,66 jailhouse confessions to undercover police officers posing as prisoners,67 and confessions that impeach a defendant’s testimony at trial.68 Also, since Miranda applies only when someone is in “custody,” courts have shown immense flexibility in defining the term in favor of the police. Even a prison inmate is not “in custody,” and therefore not entitled to the Miranda warning, when questioned in jail about another crime.69

In 2010, the Supreme Court relaxed the Miranda requirements in three rulings that illustrated how subtly constitutional rights can be worn away in small increments, so that they seem whole until they become fragile. In Florida v. Powell, the Court allowed police to alter the wording of the warning by omitting the original Miranda opinion’s requirement that police inform a suspect of “the right to the presence of an attorney” during questioning. Tampa police had told a robbery suspect, Kevin Dewayne Powell, “You have the right to talk to a lawyer before answering any of our questions.” Powell then admitted to owning a handgun found in a search, was convicted, and appealed on the ground that the warning had implied his right to a lawyer before, but not during, interrogation. The justices noted that the police had also said, “You have the right to use any of these rights at any time you want during this interview,” which the majority believed made clear his right to summon an attorney at any time. Powell seemed to understand as much, since in trial he answered “Yes” when his lawyer asked him, “You waived the right to have an attorney present during your questioning by detectives; is that what you’re telling this jury?” But Justice John Paul Stevens, in dissent, argued that the wording could be taken by a suspect to mean “a one-time right to consult with an attorney, not a right to have an attorney present with him in the interrogation room at all times.”70

The Court went on in Maryland v. Shatzer to allow a suspect to be re-questioned even after he invoked his Fifth Amendment rights, provided that at least two weeks had elapsed since his release from custody.71 That ruling was unanimous.

Then, as conservatives moved to cut the Miranda protections closer to the bone, more liberal justices peeled away in dissent. The opinion came in Berghuis v. Thompkins.72 It held, curiously, that if a suspect is told of his right to remain silent and he then remains silent, he has not invoked his right to silence. Only if he breaks his silence to affirm his right is he considered to have refused to waive the right; without that waiver, police interrogation is closed off, and statements elicited subsequently are inadmissible. Before this ruling, courts and law enforcement tended to require an explicit waiver, although a previous opinion had recognized that a waiver could be “inferred from the actions and words of the person interrogated.”73 Now the Court, with a bare majority of five justices, reversed the presumption that no waiver had been given, instead interpreting silence as a waiver and holding that a taciturn suspect may continue to be questioned. It is worth recalling that Miranda itself was also decided by the slimmest vote of 5–4.

This was a case of trick questioning, in a sense, and the decision seems likely to open the door wider to long interrogations and police manipulation, especially of people with little education, mental dysfunction, or emotional immaturity—including children. Van Chester Thompkins, arrested for a shooting outside a Michigan mall where one man died, was shown a printed form listing his Miranda rights, was asked to read one part aloud to test his literacy, and was then asked to sign to signify that he understood his rights. He read aloud but refused to sign. For two hours and forty-five minutes of questioning, he said practically nothing. Then the detective pushed the right button. When he asked, “Do you believe in God?” Thompkins answered, “Yes.” Tears welled in his eyes. “Do you pray to God?” the detective asked. “Yes,” Thompkins replied. “Do you pray to God to forgive you for shooting that boy down?” Thompkins said, “Yes,” and averted his eyes. He refused to write a confession, but his statement was admitted into evidence. The surviving victim also testified, the jury brought a first-degree murder conviction, and the defendant was sentenced to life.

When Thompkins answered the question with a single word, he effectively waived his right to silence, the majority of justices held. Miranda had said that “a valid waiver will not be presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained.” But the questions about God broke through his silence. He could have said nothing in response, the Court noted, or “could have unambiguously invoked his Miranda rights and ended the interrogation.”

In a vigorous dissent, Justice Sonia Sotomayor, a former prosecutor and federal trial judge, condemned the decision for construing “ambiguity in favor of the police,” which marked “a substantial retreat from the protection against compelled self-incrimination” provided by Miranda. In fact, she said, suspects often invoke their rights with “equivocal or colloquial language.” This ruling “invites police to question a suspect at length—notwithstanding his persistent refusal to answer questions—in the hope of eventually obtaining a single inculpatory response which will suffice to prove waiver of rights.” She concluded: “Today’s decision turns Miranda upside down. Criminal suspects must now unambiguously invoke their right to remain silent—which, counterintuitively, requires them to speak.”

Furthermore, even the eroding provisions of Miranda don’t travel well. While the United States claims the right to prosecute crimes committed against Americans anywhere on earth, it does not extend full constitutional rights to suspects interrogated abroad, even when they are later tried in the United States. No Miranda warning need be given unless American agents do the questioning, use foreign police as surrogates, or operate with them jointly.74 Non-Mirandized statements to foreign authorities are admissible if the government can show that they’re voluntary—a big “if,” especially during a time of terrorism, as judges and juries face the difficult duty of evaluating confessions that migrate into U.S. courts.

CONFESSION ABROAD, TRIAL AT HOME

In the dense rain forest of Uganda’s Bwindi Impenetrable National Park, gunfire broke the dawn, followed by a woman’s scream. Some people heard grenades exploding. An American hid silently inside her tent, hoping to be overlooked. A couple quickly crawled out the back of their tent and concealed themselves in the bush. Others were less agile and less fortunate.75

So began Monday, March 1, 1999, as a platoon of Hutu militia, seeking English-speaking tourists, swept into a camp. And so, too, began a long and tangled process of investigation, capture, and interrogation. During fifteen months of questioning, three men gave a total of twenty-nine differing statements of guilt. The case became a study in confession as a curse, confession as a blight on justice.

The tourists were there to see the endangered mountain gorillas in one of the animals’ final habitats. The militiamen were there to send a message by harming Westerners whose countries supported Rwanda’s government. Scattered and exiled after the Hutu-led genocide against minority Tutsis in 1994, the remnants of Hutu forces had regrouped in neighboring lands across the borders, grandly naming themselves the Liberation Army of Rwanda (ALIR). Their ragtag insurgency nurtured hopes of overthrowing the Tutsi leadership that had come to power following the massacres. The militia’s Irondelle Company had sent some of its men into the national park.

At the outset, they killed a Ugandan park ranger during a firefight. Then they rounded up tourists, let the French remain untouched, and marched seventeen English speakers out of the camp, where they bludgeoned and hacked eight of them to death: four Britons, two New Zealanders, and two Americans. One American left alive was given a note to convey to the U.S. ambassador; handwritten declarations were placed on bodies. “This is the punishment of the Anglo-Saxon who sold us,” said one. “You protect the minority and oppress the majority.”76

That two U.S. citizens were among the victims—Susan Miller and her husband, Robert Haubner, Intel employees from Oregon—gave license for the FBI’s involvement, which began two days after the attack and gained intensity as Washington swaggered across the battlefield of terrorism. American officials pressed Rwanda for action, offered rewards, and urged that Rwandan forces question Hutu rebels being captured during borderland clashes in 2001. That was done until about ten suspects emerged, eventually whittled down to three.

Rwandan officials worked on the men for a while, then reported them ready to talk. First a State Department security officer at the embassy questioned them. Afterward, FBI agents flew to Rwanda again and again to wander through a labyrinth of more than fifty “interviews.” In February 2003, Rwanda released the three to U.S. custody.77

Indicted in the United States, they were assigned court-paid defense attorneys and investigators, who also visited Rwanda, gathered witnesses, and then moved to exclude the defendants’ statements from evidence. Finally, seven years after the crime, they sat in a federal courtroom in Washington, D.C., where Judge Ellen Segal Huvelle confronted the task of unraveling the circumstances behind the only evidence the FBI had brought back: the men’s confessions.

Huvelle conducted a hearing longer than most trials: five weeks of testimony by nineteen people who included Rwandan ex-prisoners and former cabinet ministers, six physicians, and two psychiatrists. She pieced together a narrative she judged credible and set it down in an exacting 150-page opinion, a rare model of judicial scrutiny over the process of interrogation.

The three Hutus were imprisoned at the Kami military camp, whose Tutsi commander, Captain Alex Kibingo, questioned them himself, usually at his house. He carried some baggage. He had been wounded twice by Hutu forces, and when he testified later in Washington, the judge observed “his palpable desire for revenge” and noted that “in his view, the defendants ‘are working with ALIR,’ and, therefore, ‘If they are punished … I will be happy.’ ”

All three began with firm denials. One, Gregoire Nyaminani, insisted that he had been stationed at the edge of the park, nowhere near the killings. The others, François Karake and Leonidas Bimenyimana, claimed no involvement in the murders. These answers did not please Kibingo and his men.

After their statements of innocence, the prisoners testified, the windows of the small rooms where each was kept alone were covered with iron sheets to block out light. Water was splashed inside to force them to sit on wet concrete floors, worsening the harsh conditions: no electricity, no bed or mattress, a can for a toilet, just one daily meal—a small cup of corn and beans contaminated with sand and stones. They lost weight, and hunger gave them dizziness and headaches. One contracted worms, and two, malaria.

That was their reality, from which they were transported from time to time into the artificial propriety of an FBI interview when agents came to town. Back and forth they went from their squalid, darkened cells at Kami camp to a comfortable conference room at national police headquarters in the capital of Kigali, back and forth between brutality and legality, reality and unreality.

With the first suspect, Nyaminani, seated at a long table, the lead FBI agent, Jennifer Snell Dent, instructed a Rwandan interpreter to read aloud the overseas version of the Miranda warning, translating it into Kinyarwanda, the national language. “We are representatives of the United States government. Under our laws, you have certain rights. Before we ask you any questions, we want to be sure you understand those rights. You do not have to speak to us or answer any questions. Even if you have already spoken to Rwandan authorities, you do not have to speak to us now.…”

Nyaminani heard it differently, then and every time, as giving him “the right to talk to these people” because he was “not accused.” In another session, he understood the translation to mean, “This paper is about my rights, and that I should talk because I’m not accused, and you don’t need a lawyer because you’re not in court.”78 The various interpreters were themselves interrogators or investigators, hardly neutral.

Printed copies might have helped, but Dent didn’t always have any, and when she did, they weren’t in Kinyarwanda, only in French and English, which Nyaminani couldn’t read. But he signed the form anyway, fearful with Kibingo’s soldiers and Rwandan investigators in the room.

He was only on the park’s periphery, he told Dent, and he named sixteen men who entered, including the platoon commander, Bimenyimana. The FBI agents said they didn’t believe his claim of innocence. They did not ask him how he was being treated.

Back at Kami, Nyaminani’s clothes and blanket were taken away.

Four days later, again in the comfort of the police headquarters conference room, he first gave the FBI a two-page written statement reiterating his story, then changed it orally into an admission that he’d entered the park and knew generally about the attack. Only then was he read a mangled variation of his rights. Again he denied involvement in the murders, which he said were committed by a section of the platoon that remained behind and included a man named Karake.

Kibingo then had Karake brought to his house for questioning, but Karake steadfastly insisted on his innocence. A week later, the same denial, and again a day later, this time in a statement that Karake wrote and signed. The third denial brought consequences. Back in his darkened room, soldiers handcuffed his left wrist to his right ankle, and his right wrist to his left ankle, leaving him bent and twisted until the following day.

That evening, soldiers came to Karake’s room, unwound him from his painful position, and marched him to Kibingo’s house. They sat him in a chair, and Kibingo commanded him to admit that he and Nyaminani had killed. He would not. With the open palms of his hands, Kibingo slapped his ears so hard that Karake “saw something blinking … like sparks of fire,” a method known elsewhere in the world of torture as teléfono, an expert later testified. He fell out of his chair, and Kibingo kicked him.

At last, Karake gave in. He agreed to say whatever Kibingo wanted. To seal the deal, Kibingo beat him with a stick the length of a man’s arm, then with a brick inside a sock. A pen and paper were put in front of him, and Kibingo told him what to write: that he had killed one tourist.

Kibingo then passed word up his chain of command that Karake had something to tell the Americans, so the prisoner sat again at the police headquarters conference table with a State Department security officer from the embassy, Bryan Bachmann, who conducted preliminary interviews in the FBI agents’ absence. Rwandan investigators were always present, and Kibingo often was as well.

“You do not have to speak to us or answer any questions.…”

The overseas version of the Miranda warning explains the right to a lawyer but adds this: “Because you are not in our custody and we are not in the United States, we cannot ensure that you will be permitted access to a lawyer, or have one appointed for you, before or during any questioning.”79 Karake did not entirely understand what a lawyer did, but he signed the waiver, because he was afraid not to.

There was bottled water on the table, and bathroom breaks were permitted. Bachmann asked for more details than appeared in Karake’s written statement, which did not specify even the gender of the tourist he supposedly killed. It was a white man with a tattoo of an eagle on his arm, Karake said, the first of many specifics that didn’t coincide with facts discovered on the ground: Haubner had a tattoo on his shoulder, but it looked nothing like an eagle.

Eager to avoid the ire of Kibingo, Karake enriched the story. He was ordered to kill, he told Bachmann, so he took an ax and smashed the head of a man lying facedown on the ground, covered with a bedsheet. No sheets were found at the scene, however, and other supposed participants said the victims were not covered. Put together, Karake’s various statements had him seeing a tattoo unlike the real one through the T-shirt of a victim covered by a sheet that nobody else noticed and was never found.

Bachmann requested that the Rwandan officials leave the room. Alone with Karake and the embassy’s interpreter, a Rwandan who had transported him from Kami and acted as an investigator, Bachmann asked how Karake was being treated. Karake revealed nothing about the abuse, he testified later, because Kibingo “would have beaten me again, and he would have even killed me.”

“Kwasa kwasa” was the name of the procedure. Nyaminani’s wrists were tied together with two ropes, one leading over his shoulder, the other behind his back. Kibingo once threw him against a wall. He was also handcuffed in the twisted position that Karake endured for long periods, and Kibingo beat him with a foot-long rubber slab two inches thick.

“Even if you have already spoken to Rwandan authorities, you do not have to speak to us now.…” At the conference table with the FBI, Nyaminani named numerous men involved but again professed his own innocence. He asserted that Karake talked in his sleep about the killings.

Back in his house on the base, Kibingo beat Karake so fiercely with a wooden stick and a brick that the prisoner’s left wrist and forearm were injured, became infected and swollen, and had to be bandaged.

“You do not have to speak to us or answer any questions.…” Karake signed the waiver. Agent Dent of the FBI noticed the arm and asked what happened. From blisters, Karake said. She didn’t ask the obvious follow-up—where did the blisters come from?—and Karake volunteered nothing, fearing that he “would have been beaten again.”

He then gave Dent a piece of what she sought: an admission that he was ordered to kill three white men, killed one, and saw other members of his unit kill two others with an ax.

Again at the Kami camp, Kibingo beat him anyway, threatening that he would “continue hitting” and “would kill” him if he didn’t confess to additional murders. So after several more days of beatings, Karake complied, admitting to killing two other men as well. Rwandan officials informed Dent, who did not ask how the Rwandans had managed to acquire information the Americans could not.

“If you decide to speak with us now, without a lawyer present, you retain the right to stop answering questions at any time.…” Karake signed the version in English, which he could not read.

So it went for him and the others: antiseptic sessions at police headquarters with the Americans interspersed with torture at the military camp. When an FBI interrogator questioned their denials, the suspects adjusted, because with Rwandans present, every FBI doubt carried an ominous ring, signaling further torture back at Kami.

Gradually, the men succumbed, but their confessions clashed with known reality. One saw red underwear: none was found. The undiscovered bedsheets were mentioned again, along with inaccurate descriptions of the tattoo. Bimenyimana claimed to have seen Karake kill a man and woman together, and Nyaminani said that under orders he’d taken a man and a woman into the forest to be murdered, but in fact men had been killed with men, and women with women. No couple was found dead together. Nyaminani’s DNA did not match any material discovered on the bodies.

“If you want a lawyer, but the foreign authorities do not permit access at this time to a lawyer or will not now appoint one for you, then you still have the right not to speak to us at any time without a lawyer present.…”

The inconsistencies and contradictions among all the confessions did not seem to trouble Dent or other American agents. They never bothered to visit the Kami camp to see how their suspects were being treated. They never conducted an inquiry into the Rwandans’ interrogation methods. The FBI either did not know, pretended not to know, or did not care to know what was happening during the long intervals between their charades of legality. The “evidence” was like food from a filthy kitchen, made to look presentable by clean silverware and starched tablecloths.

Virtually nothing corroborated the confessions, but plenty corroborated the abuse. If the motto of skilled torturers is “leave no marks,” Kibingo and his men were sloppy in the extreme. The scars from the handcuffs, the ropes, and the beatings were observed and documented even by the prosecution’s medical expert. Karake had “21 distinct lesions or clusters of lesions, some of which contained six or seven individual scars.” In an impulse of honesty that impressed the judge, Karake portrayed some as “childhood injuries” and the most pronounced as “deliberate cutting wounds” from rituals. But those he attributed to abuses were deemed consistent with blunt trauma, cuffing, and other techniques he had described to the court.

The U.S. government argued that as time went on, the suspects’ statements traveled closer and closer to the truth, while Judge Huvelle suggested that the torture may have propelled them further and further from the truth. Whichever it was, the admissions of guilt shed no light on the truth at all. The FBI had laundered the confessions as the Mafia launders money: by placing the cover of legitimacy over the crime, over the coercion behind the scenes. Instead of revealing reality, confession masked it.

Judge Huvelle found the statements involuntary and suppressed them. Her ruling was so carefully detailed and tightly reasoned that the government didn’t bother to appeal. Without other sufficient evidence, the Justice Department dropped the charges, leaving a lesson that law enforcement seems loath to learn: Heavy reliance on the tool of confession is lazy. It aborts justice. As a result, whoever murdered eight people that March day in Bwindi—whether the three defendants or others—was not held to account.

In late 2011, more than a dozen years after the crime, and four years after their confessions were ruled inadmissible, the three Rwandan militiamen remained jailed in the United States, because they did not want to leave the country. Instead, they applied for asylum, arguing that they would be persecuted and tortured if they returned home to Rwanda. Pending an immigration court’s decision, or a third country’s willingness to accept them, they stayed locked up.

If you’ve confessed under pressure, you have two chances to nullify your admission. You can persuade the judge to suppress it, as the Rwandans did, or if you fail at that, you can try to convince the jury that it was all a lie exacted under duress. That was the way open to a naturalized American named Muhammad Salah.

When he was arrested during a visit to Israeli-occupied Gaza in 1993, the United States took the unusual step of protesting “the delay in consular access and the condition of treatment.”80 By 2007, though, when the Justice Department wanted to use a confession he’d signed back then, the condition of treatment in 1993 looked just fine—a retroactive absolution of the Israelis.

In fact, Salah contended, the Israelis had abused him into admitting falsely that he had funneled money to Hamas. Under the military law that Israel applied in Gaza, he had no right to an attorney during interrogation. He was slapped, hooded, kept naked, deprived of sleep, and forced into stress positions, he claimed. After nearly five years in an Israeli prison, he returned home to Chicago, where federal authorities arrested him in 2003 on the same charge.

At a suppression hearing before trial, closed to the public to protect the identities of agents from Shin Beth (the Israeli secret police), the judge heard them rebut the allegations (“I am disgusted by even talking about it,” said one interrogator with practiced sensitivity), and she ruled the confession admissible.81

But the Israelis’ wounded protests failed to charm the jurors, who unanimously rejected the heart of the government’s case, finding Salah and another Palestinian-American not guilty of sending funds to the Hamas military wing. Salah was convicted of a lesser charge—obstruction of justice (lying in a civil suit)—and sentenced to twenty-one months.82

Another Arab-American tried to escape from his confessions, which were made to Saudi interrogators and imported into his federal trial in the United States. He was Ahmed Omar Abu Ali, a Virginia college student with dual U.S. and Jordanian citizenship who came under suspicion while studying in Saudi Arabia.

He needed either judge or jury to believe his allegations that he had been whipped, beaten, and chained by his wrists to the ceiling to force him to say that as a member of a secret al-Qaeda cell in Medina, he had planned to return to the United States to blow up planes, attack nuclear facilities, and assassinate President Bush with either gunfire or a car bomb. He told the Saudis that he had “moved from his university dormitory to al-Qaeda safehouses” and had “received training in weapons, explosives, forgery, and intelligence gathering,” as the Fourth Circuit Court of Appeals summarized his statements.83

Bits of independent evidence corroborated his confessions: documents in a safe house containing his aliases and “various weapons, explosives, cell phones, computers, and walkie-talkies found [by the Saudis] in the safe-house, all of which Abu Ali had described,” the appeals court noted.

The day before his arrest, U.S. officials had issued a secret, emergency order under the Foreign Intelligence Surveillance Act to a telecommunications company for archived e-mails, which had turned up an exchange, amateurishly encoded, between Abu Ali and a reputed al-Qaeda figure, Sultan Jubran Sultan al-Qahtani. Lamenting recent arrests of Saudi militants, Abu Ali wrote, “I heard the news about the children’s sickness. I wish them a speedy recovery,” to which al-Qahtani replied ridiculously, “I was saved from the accident by a great miracle.… Get yourself ready for the medical checkup because you may have an appointment soon.”

Still, “Abu Ali’s own repeated confessions provide the strongest evidence of his guilt,” said the court, and herein lies the problem. Confessions under the care of foreign police who don’t provide Miranda warnings or attorneys, especially in a country with the fragile civil liberties of Saudi Arabia, should never be taken as the strongest evidence of anything. They contaminate the American criminal justice system.

They presented the federal judge Gerald Bruce Lee with the conundrum of figuring out whether they were given voluntarily—not whether they were true or false, just whether they were willing or coerced. For that he needed seven days of testimony via satellite by Saudi officials, including a captain and a brigadier general identified by pseudonyms, and eight more days of live witnesses in his Virginia courtroom, including physicians who inspected Abu Ali’s body for signs of torture and psychiatrists who inspected his mind for post-traumatic stress disorder.

To allow the confessions into the trial, the law required only a “preponderance of evidence,” meaning at least a 51 percent chance that they were voluntary. This weak but well-established standard allows judges to indulge their hunches, impressions, and instincts. So contradictory was the evidence here that Judge Lee relied on body language, demeanor, and unquantifiable feelings that some witnesses were truthful and others not. There was no way to prove definitively that Abu Ali had or had not been tortured, but the judge was forced to decide.84

Although the Saudi officials were visible only on a TV screen, Lee perceived them as credible in their steadfast denials of brutality—even the captain, who swore that he never abused anyone but got confessions or statements from every single suspect he had questioned in his seven years as an interrogator. This might have triggered a touch of skepticism: success records of 100 percent are only slightly more convincing than elections where dictators get 99 percent of the vote.

Judge Lee also credited everything the FBI agents said. They testified that when they observed Abu Ali through a one-way mirror just four or five days after he had supposedly been whipped, he showed no signs of pain but sat comfortably, rocking and swiveling in his chair. Perhaps that was true, perhaps not. The judge believed it.

This was the same FBI that later ignored Abu Ali’s complaints of mistreatment. Fearing retaliation by the Saudis, he had said nothing about torture during earlier visits from U.S. consular officers. Only when FBI agents finally interviewed him directly did he take the gamble in what he described as a daring attempt to get help. The abuse, he told them, had impelled him to give false information.85 The agents’ reaction was disappointing. “Oh yeah? I’m going to ask the general,” one said, then walked out of the room, didn’t return, and reported the allegation only to his supervisor, as Abu Ali told it. No inquiry was made of the Saudis, nor was notice given to the State Department, whose embassies are supposed to monitor treatment of Americans in foreign jails. In short, the FBI showed as much interest as it did in the Rwandans’ interrogations.

If the Saudis did torture as Abu Ali claimed, they were better than the Rwandans at leaving no marks. He had been blindfolded and chained to the floor in a kneeling position when he was whipped, he said, but nearly two years later, when doctors for the defense and the prosecution examined him, lines on his back did not have the normal features of scars: they were level with the surface of his skin, neither higher nor indented, as scars usually are. The prosecution’s professionals, predictably, did not deem them evidence of whipping. The defense expert, Dr. Allen Keller, a specialist who had interviewed and examined multiple victims of torture, spent eight hours with Abu Ali and found the marks consistent with his account of abuse. Judge Lee resolved this ambiguity in favor of the prosecution, whose dermatologist saw only color photographs of the prisoner’s back.

There are also invisible marks on the mind after you have been chained to the ceiling, told that you will undergo the amputation of your hand or your foot or your head, wrapped in a web of sleeplessness from all-night interrogations, and granted little kindnesses to reinforce the sense of vulnerability—all techniques that Abu Ali claimed to have endured. After conducting several interviews and administering a widely used test, a psychiatrist for the defense concluded that he suffered from post-traumatic stress disorder; a consulting psychiatrist for the FBI concluded the opposite and suggested that he was malingering.

The judge chose to go with the FBI’s expert and disbelieve the PTSD diagnosis, but for thin reasons. He noted that the defense psychiatrist had grown testy under cross-examination and had failed to interview guards and nurses at the local Virginia jail to check Abu Ali’s assertion that his Saudi experience had left him with a fear of all prison personnel. Judge Lee was impressed by the FBI psychiatrist’s report from prison staff “that Mr. Abu Ali was smiling when he first arrived … was jovial within a few days … that Mr. Abu Ali chats with them, gets along with them, and asks favors of many of them.” The judge did not mention another interpretation: that out of fear, a prisoner can try to ingratiate himself, precisely the dynamic that interrogators establish.

Lee was also bothered that Abu Ali could not say what instrument the Saudis had used to whip him. Had the judge accepted the diagnosis of PTSD and understood its symptoms, he might have recognized the syndrome in which memory is repressed as a method of self-protection. But while acknowledging that trauma victims sometimes “have difficulty recalling details of the event,” Lee then faulted Abu Ali for having exactly that difficulty: “It is noteworthy that Mr. Abu Ali could not recall, even by texture, shape, or dimension, what hit him. Was it a cylinder? Belt? Whip? Stick? Baseball bat? Of course, he was blindfolded and chained to the floor when the beating allegedly occurred so he may not know the exact item used to hit him. However, it seems to the Court that he could, at the very least, provide some basic description of what the item might have been based on how it felt to him.”

It was a circular argument: no PTSD, so no excuse for forgetting what didn’t happen. Yet the memory loss may have been genuine. Would the young man have been credible had he fabricated a clear story and stuck to it?

Abu Ali had repeatedly asked for a lawyer, but the Saudi system allows no attorney during investigation. He had not been read his right to silence, because no such right exists in Saudi procedure. After what he said were forty-seven nights of questioning and solitary confinement, he was promised a return to the general prison population once he read his statement aloud. He did so, not realizing that he was being videotaped. Punchy from lack of sleep and cheerful that his conditions were about to ease, he clowned around—fatefully, as it turned out.

His thirteen-minute confession impressed both the judge and the jury, but not in the way he wanted. They found him cocky, relaxed, and cavalier, hardly the behavior of a torture victim. He smiled and laughed. He joked about how little good the training in concealing his identity had done and pantomimed himself holding a gun. He was convicted and sentenced to thirty years, a term too lenient for the Bush Justice Department, which got a ruling from the Fourth Circuit that Judge Lee had unjustifiably departed downward from the sentencing guidelines.

In pronouncing the sentence, Lee had observed: “Abu Ali never planted any bombs, shot any weapons, or injured any people, and there is no evidence that he took any steps in the United States with others to further the conspiracy.” It was a close paraphrase of another judge’s remarks in the Padilla trial. But when the case was sent back down for resentencing, the Justice Department, now under Obama, persuaded Lee to increase the term to life. The judge then shifted ground, noting Abu Ali’s “unwillingness to renounce the beliefs that led to his terrorist activities” and declaring, “I cannot put the safety of the American citizenry at risk.”86

Torture is invisibly insidious, whether practiced by an agency itself or tolerated by an agency indifferent while others do it. During this time of terrorism, the CIA has fit into the first category, the FBI into the second. There were exceptions, among them the FBI agents who complained about the abuses they witnessed at Guantánamo. But as a whole, the institutions allowed themselves to be swept along in acquiescence. A security and intelligence apparatus can be thus destroyed.

In Russia, wrote Vladimir Bukovsky, the human rights campaigner who spent a dozen years in Soviet prisons and psychiatric hospitals, one czar after another “solemnly abolished torture upon being enthroned, and every time his successor had to abolish it all over again.… They understood that torture is the professional disease of any investigative machinery.… Investigation is a subtle process, requiring patience and fine analytical ability, as well as a skill in cultivating one’s sources. When torture is condoned, these rare talented people leave the service, having been outstripped by less gifted colleagues with their quick-fix methods, and the service itself degenerates into a playground for sadists.”87

Two days after taking office, President Obama abolished torture. A few months later, he reduced the CIA’s role in interrogations, making the FBI the lead agency. It remains to be seen whether his successor will have to abolish it all over again.

Wounds will remain in any case. During the liberalization under Mikhail Gorbachev, the Soviet leader who permitted truth telling about the Stalinist past, I sat one day in the offices of a weekly magazine, Ogonyok, reading letters to the editor, mostly unpublished. In one, signed with the initials K.A., a former secret police interrogator confessed to inflicting torture decades before, asked his nation’s forgiveness, and lamented his haunting dreams: “Now the people in the cases I investigated visit me at night, and instead of fear in their eyes I see that they despise me. How can I tell these people I tortured, how can I explain that my damned life was a tragedy, too?”88

The tortured and the torturers share a mutual trauma, Bukovsky said. He remembered a prison doctor near tears as she forced a feeding tube down his bleeding nostrils, his guards pressing for leniency. “Our rich experience in Russia has shown that many [torturers] will become alcoholics or drug addicts, violent criminals or, at the very least, despotic and abusive fathers and mothers.”

To America he put this provocative question: “How can you force your officers and your young people in the CIA to commit acts that will scar them forever? For scarred they will be, take my word for it.”89
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