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				Preface

				The women students at Yale Law School sponsored a panel in the late 1990s. What they wanted to know was how one became a judge. They didn’t want a general perspective. These young women wanted answers to very concrete, very specific questions—what courses, what jobs, what contacts?

				There were two panelists; Judge Sonia Sotomayor and me. I had been a judge of the U.S. District Court in Massachusetts for only a few years. Sonia was then on the Second Circuit Court of Appeals in New York City. We were both Yale Law graduates—I in the class of 1971, she in the class of 1979.

				Sonia went first, speaking deliberately: How does one become a judge? You graduate this fine institution with a stellar record. You work as a prosecutor in the celebrated Manhattan District Attorney’s Office and then as a corporate lawyer in New York. You have clear principles, but you take care not to be publicly associated with controversial causes. Rather, you speak your mind carefully, cautiously, within existing institutions. You demonstrate in every way, in word and deed, that you can be a neutral, temperate jurist. And then you are nominated to become a judge.

				Her story was compelling. In fact, in little more than a decade, she would be confirmed to the highest position that the American legal profession has to offer: the U.S. Supreme Court, an extraordinary tribute. And everything about her background—her hard-won and hard-fought career, certainly, but also her modest beginnings in the projects of the Bronx—would predict that she would be a superb judge.

				It was my turn. I paused. How does one become a judge? I paused again. Yes, you graduate this fine institution with a stellar record. But then—and I paused for effect, ever the trial lawyer, my voice getting louder, the cadence quicker—you represent the first lesbian, feminist, radical, anti–Vietnam War activist accused of killing a police officer you can find; that would be your first major case in prime time. You take every abortion case in the Commonwealth of Massachusetts; you speak out on the major hot-button legal issues of the day in successive rallies on the Boston Common, or on television, or in the editorial pages of the newspapers. You represent defendants of all stripes, from those in political corruption cases to high-profile murder cases, and for the final coup de grace, you marry the legal director of the American Civil Liberties Union in Massachusetts. In short, after doing everything that, in this political culture, in this epoch of strident judicial politics, should disqualify you for the position, you become a judge.

				Sonia turned to me, laughing. The students, at first a bit stunned, then joined in. 

				There is no right way, no clear path. Numbers of lawyers were oh-so-cautious throughout their legal careers and were never rewarded with a judgeship because of the vagaries of politics. Nor does your path predict the kind of judge that you will be. To be a judge, every lawyer needs to move to neutral. The issue is less where you start than where you end up and what you have spent your life doing. The fact is, I could not have lived my life any other way. 

				After almost twenty-five years as a civil rights and criminal defense lawyer, I was nominated for a federal judgeship in the spring of 1993. I was told to go through all the records of my career to see if there was something wrong, something that would embarrass President Bill Clinton. And so I did. I started with the “Sexist Tidbits” file. From the beginning of my career, I had compiled a growing file called “Sexist Tidbits,” in which I kept personal notes as well as diaries, and through which I chronicled the pain of breaking into this male profession, of proving, first to myself and then to others, that I was capable. I wrote down what I was feeling because I did not allow myself the luxury of saying these things out loud—that I feared that I would never be up to snuff, that the skeptical comments by the male lawyers I met about women trial lawyers mirrored my own self-doubts. 

				I went through every transcript, all the videotaped sound bites hastily blurted into microphones outside courthouses; I had saved them all. I went through all the clippings, the speeches, the articles, the causes, the clients. It seemed like everything I’d done in the last twenty years could embarrass the president. What was clear to me, however, was that none of it should.

				And when it was apparent that I would be confirmed, I wanted to memorialize these stories, if only for my kids, my friends, myself. I had been there, done that. It had been quite a ride; important lessons had been learned personally and professionally; and maybe—just maybe—some good had been done.

				Being a judge, it was said, was the pinnacle of one’s career. But I worried that that identity, important though it was, threatened to obliterate all traces of the earlier one. It was as if conceiving of me in my new judicial role required wiping out the memory of the advocate, the activist, the trial lawyer—roles that had meant so very much to me, representing people whom I had cared so much about, causes that I had taken so much to heart.

				Shortly after I was confirmed, a woman toll taker on the Mass. Pike recognized me as I was blazing through on my way to work. She was about my age. She told me that she had followed my career from the beginning and congratulated me on becoming a judge. Then there was another, and another, in a grocery store, behind the counter at Lechmere’s, in a bookstore, at a party, in letters that flooded in after my nomination was announced. They too knew of my work, from the first celebrated murder case to this moment. Why? 

				Charles Black, a professor of mine at Yale Law School, wrote of the importance of telling the stories of the excluded, what others have called the “outsider stories.” He reminded us that it was only one generation ago that there were people whose living grandparents had been slaves.

				Perhaps I should tell my story, I thought. The gains of women in the past two decades were so recent, and so fragile. People—especially women—need to be reminded that it had been only twenty years since women had entered this profession in force, that in the memory of those of us in our fifties and sixties were the painful slights and insults of the 1960s and 1970s, a sense of exclusion not subtle, not vague, but palpable and overt. The public had to guard against being fooled by the fact that some of our number—like me, like Justice Sotomayor—had made it to high-status positions. It seemed especially important now, when the media touted the end of the women’s movement, when younger women were said to be rejecting feminism and the choices of my generation.

				It was also important to tell the stories of civil rights and civil liberties lawyers and the principles they embodied as legal services to the poor were at risk, as more and more law students, buried under loans, eschewed public service, as lawyers appeared less and less like members of a revered profession and more like ordinary businessmen and businesswomen. New lawyers need to see that you can do what you set out to do, make principled decisions, align your heart and your work, and reject money as the only measure of value. 

				When I was interviewed by Senator Edward Kennedy, who was to propose a candidate for the president to nominate for a federal judgeship, I thought it unlikely that I would ever make the cut. I ended the interview by saying: “Senator, I have a bone to pick with you” (a pretty impertinent comment for one seeking a federal judgeship). I said that “if you value the things you say you do, at some point—perhaps not even with me—you need to propose a civil rights lawyer as a judge, to validate this career path.” He did.

				And I began to write this book.

				It is, in some ways, a coming-of-age account from the Lower East Side of Manhattan, a beginning not unlike Justice Sotomayor’s—far from a wealthy or high-status background—ending in a success story. But it is also a woman’s story: a story of breaking into and succeeding in the quintessential man’s world in the late twentieth century and its personal costs. And that story is set within the movements of the 1960s and 1970s, legal and political, told by one of many women who desperately tried to put her fancy legal skills at the service of society’s most maligned members. Finally, it is the story of our justice system, and what it takes to wrest rudimentary fairness from it, a lesson that I take with me to this day.

			

		

	
		
			
				1. The Revolutionary and the Radical Lawyer

				When I was twenty-nine and she was twenty-five, I defended Susan Saxe, an anti–Vietnam War activist accused of robbery and murder. The judge persisted in calling me “Susan Gertner.” Even Susan’s own mother, Rose Saxe, confused me with her daughter. The prosecutor assumed that since Susan was gay, I was gay. And that rumor persisted for twenty years; a husband and three children later, when I was nominated to be a federal judge, there it was. I identified with my clients deeply, and Susan even more than most, but I was the lawyer, not the client. Empathy was a given. Detachment was what I had to learn.

				On September 23, 1970, five people robbed the State Street Bank in Brighton, Massachusetts. Stanley Bond, age twenty-six, William Gilday, known as “Lefty,” age forty-two, and Robert Valeri, age twenty-five. Bond was a Vietnam veteran. All three were enrolled in a special program at Brandeis University for ex-cons. Two were young women and Brandeis seniors: Susan Saxe, twenty, and Katherine Power, twenty-one.

				This was no ordinary robbery. Their goal was to raise money for the anti–Vietnam war effort. But the robbery turned tragic when Officer Walter Schroeder, age forty-two, responded to a silent alarm. Lefty Gilday, the lookout, unaware that the robbery was over and the participants long gone, shot Officer Schroeder in the back. The men were caught immediately. The two women became fugitives.

				On March 17, 1975, I was at home, alone, in a one-bedroom apartment on Harvard Street in Cambridge, Massachusetts, halfheartedly watching the news, when I heard of Susan Saxe’s capture in Philadelphia. I too had been an antiwar activist of sorts—demonstrations, teach-ins, and, as undergraduate president of Barnard College, a signatory of the 1967 “student leaders” letter to President Lyndon Johnson protesting the Vietnam War. I had been at meetings when frustration at the pace of change in America bubbled over into talk of violence. But that’s where I stopped—marches and talk.

				It never dawned on me that I might be asked to represent Susan. I had been a member of the bar for only a little over two years, since December 1972. Although a partner in a small civil rights/criminal law firm, I was a novice. What’s more, I believed I was not long for trial practice. I wanted to be a law professor.

				Sonia Dettman, a client and a friend, called to talk about Susan’s capture. She was Stanley Bond’s widow; they had married while he was in prison on another charge, after the State Street Bank robbery. Although she had never met Susan, she wanted to help in whatever way she could. Susan would need representation; would I do it? “Of course,” I said, without hesitation. Writing this now, I try to understand how I had the nerve to say yes.

				Susan Edith Saxe, along with the other four, was indicted for the 1970 robbery and the murder of a police officer.

				Almost immediately after it occurred, the bank robbery had become a cause célèbre when Valeri told the police that it had been committed to fund the anti–Vietnam War effort. The five, he said, planned everything at two apartments that they had rented in Boston’s Back Bay. As he described it, on the day of the robbery, Susan, Bond, and he drove to the State Street Bank and Trust Company, at the intersection of Everett Street and Western Avenue in Brighton. Susan went in first, to “case” the scene. She returned with Bond and Valeri. Bond had a 9-mm handgun; Valeri, a shotgun and a handgun; and Susan, a .30-caliber carbine. Bond demanded money from the teller, who complied without resistance. They took $26,000.

				Gilday was in another car, parked opposite the bank on Everett Street. His job was to guard the escape. He had an automatic rifle and a clip of thirty .45-caliber bullets. Some blocks away, on Colerain Street, Kathy Power was waiting, with the “switch car.”

				The robbery over, Susan, Bond, and Valeri fled in a car that they had parked nearby; they heard no shots and saw no police. According to Valeri, they assumed that Gilday had left when they had. They met up with Power and got into her car. Later, on the “switch car” radio, they heard, to their utter horror, that a police officer, Walter Schroeder, had been shot in the back and was fighting for his life.

				The men were caught immediately, tried separately, and within a year were behind bars. Valeri cooperated with the government in exchange for a lesser sentence of imprisonment. Gilday was sentenced to life. Bond was convicted of an earlier armed robbery in Evanston, Illinois, and died in prison trying to build a bomb while awaiting trial on the Brighton robbery and murder. The two women, however, eluded capture. Within a month, two letters from Susan were turned over to the Federal Bureau of Investigation. Written days after the robbery, one was to Susan’s rabbi, another to her father, Eliot Saxe. They were heartrending, filled with a sense of impending doom and death. One began, “I’m writing this letter because I’ll never see you again and probably won’t write anymore. In a few days, you will have a rather garbled, but basically accurate version of what ‘your little girl’ has done with her life.” In so many words, Susan admitted her involvement in the crime.

				The FBI could not find the women anywhere. The press reported that they had become lovers and escaped into a “women’s underground” that the FBI could hardly understand, much less infiltrate. Five years later, Susan was captured. Kathy surrendered almost twenty years after that.

				Ironically, my path had crossed with Susan’s once before, although I didn’t know it. On Saturday, May 2, 1970, a demonstration was held on the New Haven Common and both of us were there, the future lawyer and the client-to-be.

				The Saturday demonstration in New Haven had been planned to protest the trial of Bobby Seale, Erica Huggins, and other members of the Black Panther party, charged in the murder of one of the group. Representing Huggins was Katherine (“Katie”) Roraback, an extraordinary lawyer, one of two women to graduate from the Yale Law School over twenty years earlier. Part of a raft of eager law students, I volunteered to work for her.

				The day before, May 1, 1970, the headlines announced a new U.S. “incursion” of Cambodia, a major escalation of the Vietnam War. In response, students at Kent State burned down an ROTC building. A nationwide student strike was announced. In the Yale Chapel, a meeting was held to form the National Strike Information Center (NSIC). It would be based at Brandeis University, in Waltham, Massachusetts.

				On May 2, New Haven Common was filled with demonstrators from all over; tear gas wafted throughout the city, into the law school halls and classrooms, clinging to our clothes. Someone tried to burn down the Yale Law School Library. New Haven felt as if it were about to explode, and from my sheltered vantage point, so did the country. By Monday, our worst fears were confirmed; while New Haven had escaped major violence, the Ohio National Guard had fired on a group of Kent State students, killing four, wounding nine.

				Finishing my second year at Yale Law School, I was a legal observer—my way of participating, but without risk. I wore an identifying armband. If there were arrests, I was to provide an “independent” perspective of what had happened. In fact, I had actually studied the “law of mass arrests.” I knew considerably more about that bit of esoterica than the standard law school fare.

				Yale Law School had always been progressive, but those years won the prize. I had taken Spanish for law school credit, thinking I might represent migrant workers in California. But by the spring of 1970, all I knew how to say was “Les policia attaco les etudiantes” (the police attacked the students). I couldn’t ask to find a bathroom in Spanish if my life depended on it. And whatever traditional curriculum there was, I missed. When I took the Massachusetts bar exam, I thought dying “intestate”—a common legal term for dying without a will—was a disease, related to the prostate or some such thing. But however little law I knew, I was determined to do my small part somehow.

				Susan was very much a participant, not an observer. An honor student, she was poised to graduate from Brandeis in another month. She happened into the NSIC meeting, got hooked, and then stayed on at Brandeis after graduation to work on the student strike effort. Kathy stayed on, too, and in short order, they met Bond, Gilday, and Valeri. The men were part of the Student Tutor Education Program (STEP), under which they had studied at Brandeis while they were on parole.

				Fast-forward a year. In May 1971, I graduated. I was poised to start a prestigious clerkship with Luther M. Swygert, Chief Judge of the Seventh Circuit Court of Appeals, a prelude to an academic career. After my clerkship year, I wanted to get a taste of practicing law before returning to the ivory tower. Turning down offers from Wall Street law firms—money was irrelevant to a great many of us in 1971—I joined a small civil rights/criminal defense firm in Boston, Zalkind & Silverglate. Within a year, the firm broke up and Harvey Silverglate, one of my bosses, offered me an equal partnership share in a firm he was forming with Tom Shapiro, another young lawyer from a like-minded law practice. I accepted. Having neither experience nor money, my only contribution was my brains and my commitment. (My capital contribution to Silverglate, Shapiro, and Gertner—a $600 check—bounced.)

				In May 1971, Susan Edith Saxe, honors graduate from a prestigious university, eldest daughter of a respected upper-middle-class family, was a fugitive, indicted for robbery and first-degree murder. She had become one of the first women to make the FBI’s Ten Most Wanted list. While I was settling into my new firm, practicing law and teaching law school part time, she was on the run somewhere in the United States, with a different name, a different life, and unimaginable fear.

				On March 27, 1975, Susan was apprehended walking down a Philadelphia street with her lover, Byrna Aronson. It was just good police work, so the newspapers reported, a beat cop who claimed to recognize Susan from a wanted poster. The identification was cinched when he somehow managed to notice a distinctive beauty mark in Susan’s eye.

				Susan was to be tried in Philadelphia first on several federal bank robbery charges. Two weeks before the Boston robbery that lead to the death of Officer Schroeder, the Bell Federal Savings and Loan Association in West Philadelphia had been robbed. And shortly before that, so had the National Guard Armory in Newburyport, Massachusetts. Susan and all the others were implicated in all three crimes. The government’s plan was to try the Philadelphia federal charges first, then the Newburyport federal charges, and then the Massachusetts state murder/robbery charges.

				Her lawyer, Katie Roraback, who also had been on the New Haven Common that day five years before, already had a team of talented, progressive lawyers, David Rudovsky and Hollie Maguigan, but she needed someone to advise her on Massachusetts law for Susan’s eventual return to Boston. It was a small, supporting role, perfect for a beginner. When she scoped out what she wanted me to do, I was almost relieved.

				En route from Boston to Philadelphia, for my first meeting with the legal team and Susan, I studied the law of bail and rendition, the procedures governing the return of a prisoner from one state to another. Although it’s second nature to any experienced lawyer, this material was all new to me. I memorized everything, trying to sound not just knowledgeable but confident.

				Soon it was clear to me that no matter what happened in Philadelphia, Susan’s future would be determined by the Boston charges, which were life imprisonment felonies. (Massachusetts had no death penalty.) The Philadelphia and Newburyport charges were considerably less serious. Because of the vagaries of the law, if Susan were sentenced on the federal charges first and then convicted on the state charges, consecutive sentences were likely.

				Katie negotiated a guilty plea for both of the federal cases which Susan could not refuse. The sentencing of the two federal cases would be put off until after the Boston state case had been resolved. With the judge’s approval, the prosecutor would recommend ten years to be served concurrently with whatever sentence the Boston judge meted out. (Although no one said so, everyone expected Susan to be convicted for the Boston crime, which was bound to result in a lengthy prison term, perhaps even life imprisonment.) Most important of all, Susan did not have to give the government any information about Kathy Power, who was still at large, or the people who had sheltered both of them for nearly five years. In fact, the grand juries investigating the charges of harboring a fugitive would be dissolved. This was paramount in Susan’s thinking.

				With the federal charges resolved, Katie surprised everyone by deciding not to represent Susan in Boston. She did not want another long trial away from her New Haven home. And, as she told me, she already had experienced her “Susan Saxe” when she represented Black Panther Erica Huggins, a woman about whom she cared deeply. Katie recommended me, and even more important, urged me to take the case. “It is not often that your work and your heart come together,” she told me. “Don’t let this chance pass you by.”

				However much I disagreed with what Susan was charged with doing, whatever different choices I had obviously made, she had acted out of conscience and now faced spending the rest of her life in prison. I simply could not turn down a chance to make a difference to her—someone my age, my generation, even my background, and someone whom, over time, I grew to love. Teaching, my intended direction, could never measure up. Furthermore, I could not admit how frightened and overwhelmed I felt at the prospect of representing her. Because the inevitable “they” (my father, my professors, my legal “colleagues,” society) thought that women were not tough enough for criminal defense work, I also had to prove that “they” were wrong. Susan had taken far greater risks than I ever had, greater than I had ever imagined. The Vietnam War was over. Whatever passions had moved her and others in 1970 were, even to many of those who once had been in the antiwar movement, a distant memory. Her acts were bound to be viewed through a different, far more critical, lens.

				Despite the odds, Susan turned out to be every bit as committed as a defendant as she had been as an activist. With her entire future at stake, she wanted to use her case to advance yet another progressive cause. She insisted on a woman lawyer, no matter how green. She was determined to have her defense team represent her feminist values as well as her case. How could I turn her down?

				Did I think about how little experience I had? I tried not to. This profession had been far harder than I had imagined at Yale—far more hostile, far more bigoted. In my first jury trial, representing an African American woman accused of not stopping for a white policeman after he signaled her to stop, the judge instructed the jury, “Black people have rights, but no more rights than anyone else.” And then: “To acquit this woman, you have to find an officer of the Commonwealth was a miserable liar!” The jury convicted in a nanosecond. And when I asked another judge if a woman law student could sit with me at counsel table, he quipped, “One woman in a courtroom is bad enough.” And those were the judges who were honest.

				Did I worry that little or no money was involved? No, but my partners did. The case, likely a loser, could take down the new practice. But after a small contribution from Susan’s parents, and much agonizing, my partners agreed. Harvey would keep the firm afloat. Tom, with perhaps three years’ more experience than I, would keep up his practice, but he also work with me on the case.

				Did I think about the family of the slain officer, and the enormous toll that his death took on them? I think about it now—a great deal now—but I did not then. I thought I wasn’t supposed to. I thought advocacy meant putting on blinders and focusing only on my client. Candidly, that approach was functional. It was too hard for a young lawyer to separate the personal from the professional, a human being’s empathy from an advocate’s single-minded focus.

				Did I think about the political implications? Not much. I had a well-worked-out, if abstract, theory about political trials which had been part of the “law of mass arrests” curriculum. But I also knew that the violence of the early 1970s had threatened to undo whatever popular support there had been for the antiwar movement. Still, to do what I had to do—what I now wanted to do—I had to be monomaniacal. I wanted to save this young woman’s life and somehow believed I could.

				When Susan asked me how many jury trials I had done, I rounded off three to the nearest ten. When she asked me how many years I had practiced, I once again rounded up the three to the nearest ten. She knew better. It was the last time I wasn’t totally honest with her.

				“Life” was everything that was supposed to be ahead of Susan and me—love, adventure, career, children. But a conviction for felony murder—a theory of first-degree murder—carried a mandatory punishment of life in prison, without parole.

				This was my first serious felony trial, so my learning curve would be on prime time. The publicity was anti-student, anti-Semitic, anti-lesbian. And it was unrelenting; it started in 1970, when the robbery took place, flourished during the prosecution of the male co-defendants, and continued unabated while the women were underground. Susan was a caricature of everything that the public had grown to fear during the years of Nixon/Agnew—a feminist, radical revolutionary, and a lesbian to boot. The newspapers linked her with Cathy Wilkerson and Kathy Boudin, who had survived the March 1970 explosion of a Greenwich Village townhouse where bombs were supposedly being assembled for the antiwar effort, and who then disappeared into what came to be known as the Weather Underground. Also underground was Bernardine Dohrn, charged in the 1972 “Days of Rage,” when the Weathermen, an antiwar group, battled police in Chicago. Dohrn soon joined Susan on the FBI’s Ten Most Wanted list.

				Officer Schroeder, in contrast, was justifiably lionized. He was the very best of the force—decorated for bravery, a religious Catholic, with nine young children, each of whom would follow his footsteps into public service. Schoolchildren, one paper reported, were being given civics lessons in which the name “Schroeder” was synonymous with “heroism, dedication, and service.” He had been caught, as another described, “in the crossfire of a surly end-of-the-world campus mood.”

				The judge, Walter McLaughlin, had been on the bench for decades. He had a reputation for being a bright, no-nonsense judge who carefully controlled the courtroom. But as Bill Homans, a noted civil rights lawyer, said, he would not get “high marks for compassion.” He had presided over the prosecutions of Valeri and Gilday and had every reason to believe that the Saxe case would simply follow the same script. He was slated to retire at age seventy, and this was to be his last major case.

				The prosecutor, John Gaffney, was reputedly one of the best in Suffolk County, having lost only one of the 200 murder cases that he had prosecuted since joining the DA’s staff twenty years earlier. He had beaten the legendary F. Lee Bailey five times. He was fifty-six, born and raised in Boston, and lived with his wife of thirty-one years and two of their four children. A graduate of Boston College and Northeastern University Law School, he too was a religious Catholic, as well as a wounded World War II veteran with a Purple Heart and a Bronze Star. He was “one of the boys,” with the enthusiastic support of the courthouse gang, from the police, to the DA’s staff, down to the court officers and elevator operators.

				And as for me, I was invisible. The day the trial began, after two years of high-profile pretrial hearings in which I made almost all the court arguments, the headline read:

				Susan Saxe Trial Opens Today;

				Prosecutor Called Able, Tough

				Me? If they mentioned me at all, I was the “lady lawyer” or “Ms. Gertner; she prefers that designation.”

				Butting heads with Gaffney was like dealing with the catcher “trash-talking” the batter at the plate. When I wore a loose-fitting dress to court, he cracked that I had “no business” looking pregnant while I was representing “that lesbian.” At a hearing to determine the admissibility of a survey of the attitudes of potential jurors, he asked only one question of the woman PhD who headed the survey team: “Were any of the surveyors gay?”

				To the press, he bragged that he’d spent only a fraction of the time that I was pouring into the case. He’d “been through it all once before” with Gilday, and could “probably try it in his sleep.” Asked if he had ever tried a case against Nancy Gertner and Thomas Shapiro, Susan Saxe’s defense team, he replied: “Have they ever tried a case before?”

				Yes, but only a few; you have to start somewhere.
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