







  
    WHEN IS SEPARATE UNEQUAL?

    
     This book does not start from the premise that separate is inherently unequal. Writing from an “anti-subordination perspective,”
      Ruth Colker provides a framework for the courts and society to consider what programs or policies are most likely to lead
      to substantive equality for individuals with disabilities. In some contexts, she argues for more tolerance of disability-specific
      programs, and, in other contexts, she argues for more disability-integrated programs. Her highly practical investigation includes
      the topics of K–12 education, higher education, employment, voting, and provision of health care. At the end of the book,
      she applies this perspective to the racial arena, arguing that school districts should be given latitude to implement more use of racial criteria to attain integrated schools because such environments are most likely to help attain substantive
      equality from an anti-subordination perspective. The book measures the attainment of equality not on the basis of worn-out
      mantras but instead on the basis of substantive gains.
     

     Ruth Colker is one of the leading scholars in the United States in the areas of constitutional law and disability discrimination.
      She is the author of eight books, two of which have won prizes. She has also published more than 50 articles in law journals
      such as the Harvard Law Review, Yale Law Journal, Columbia Law Journal, Pennsylvania Law Review, University of Virginia Law Review, and University of Michigan Law Review. She has been a frequent guest on National Public Radio to comment on disability and constitutional law topics.
     

     Colker is the Heck Faust Memorial Chair in Constitutional Law in the Michael E. Moritz School of Law at The Ohio State University.
      Before joining the faculty at Ohio State, she taught at Tulane University, the University of Toronto, the University of Pittsburgh,
      and in the women’s studies graduate program at George Washington University. She also spent four years working as a trial
      attorney in the Civil Rights Division of the United States Department of Justice, where she received two awards for outstanding
      performance.
     

    

    
     Professor Colker was a recipient of Ohio State University’s Distinguished Lecturer Award in 2001, the University’s Distinguished
      Diversity Enhancement Award in 2002, and the University Distinguished Scholar Award in 2003. She is a 1978 graduate of Harvard
      University and a 1981 graduate of Harvard Law School.
     

    

   


 
  Disability, Law and Policy

   
    

    The Disability, Law and Policy series examines these topics in interdisciplinary and comparative terms. The books in the series reflect the diversity of
     definitions, causes, and consequences of discrimination against persons with disabilities, while illuminating fundamental
     themes that unite countries in their pursuit of human rights laws and policies to improve the social and economic status of
     persons with disabilities. The series contains historical, contemporary, and comparative scholarship crucial to identifying
     individual, organizational, cultural, attitudinal, and legal themes necessary for the advancement of disability law and policy.
    

    The book topics covered in the series also are reflective of the new moral and political commitment by countries throughout
     the world toward equal opportunity for persons with disabilities in such areas as employment, housing, transportation, rehabilitation,
     and individual human rights. The series will thus play a significant role in informing policy makers, researchers, and citizens
     of issues central to disability rights and disability antidiscrimination policies. The series grounds the future of disability
     law and policy as a vehicle for ensuring that those living with disabilities participate as equal citizens of the world.
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  Preface

   
    
     It’s hard to pinpoint when I began writing this book. When I authored the article entitled “Anti-Subordination Above All:
      Sex, Race, and Equal Protection” in the New York University Law Review in 1986, I was not yet thinking seriously about disability issues on a theoretical level. As I began to do volunteer legal
      work for individuals with HIV in New Orleans, Louisiana, in 1986, I began to learn a great deal about how society mistreats
      many individuals with disabilities. And I began to see the challenges faced by the political and judicial systems in fashioning
      effective remedies when such discrimination has taken place.
     

     I joined the faculty at the University of Pittsburgh School of Law in 1993, and I began to think more systematically about
      disability issues as I began teaching in this area of the law and writing one of the first casebooks for students to use to
      study the Americans with Disabilities Act (ADA). For the next decade, my work on disability was mostly of a practical nature.
      I conducted empirical research on the effectiveness of the ADA, wrote extensively about its legislative history, and analyzed
      whether the decisions under this statute were consistent with Congress’s intent. During those many years of devoting myself
      to legal issues involving disability, I did not seek to develop a theory to explain my various views on this topic.
     

     When Martha Nussbaum invited me to participate in a legal theory workshop at the University of Chicago in the fall of 2006,
      I decided that it was time to apply my anti-subordination perspective to disability. I sought to find coherence to my disability work
      in the areas of employment, education, and voting. This book is an outgrowth of those reflections.
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  1  Introduction

   
    
     AS CATHARINE MACKINNON HAS OBSERVED, “IT IS common to say that something is good in theory but not in practice. I always want to say, then it is not such a good theory,
      is it?”1 This book aspires to build a disability theory that works in practice.
     

     On the basis of my review of the empirical literature, my reading of the relevant statutes and case law, and my experience
      as a parent raising a child with a disability, I believe that we should measure equality from an anti-subordination perspective. We should adopt practices based on our conviction that they will help individuals with disabilities overcome
      a history of subordination in our society. Empirical analysis can be an important tool in helping us determine what types
      of practices are most likely to attain substantive equality. Although integration can be an important tool in our attempts
      to attain substantive equality, we should not assume that integration is presumptively more effective than tools that have
      some separate or segregating elements.
     

     I offer those opening remarks with the knowledge that some people will immediately misunderstand me. They will accuse me of
      being against integration. They will accuse me of not sufficiently valuing individuals with disabilities, and the contributions
      they offer to society.
     

     But nothing could be further from the truth. I fully embrace integration when we have reason to believe that it is an effective
      tool to attaining meaningful, substantive equality. I simply do not presume that integration is the same as equality; I insist
      on proof in concrete situations that integration serves the goal of equality.
     

     On the basis of my review of the relevant literature, I support more segregated tools in some settings and more integrated
      tools in other settings. For example, children with autism in the public schools should be placed in the regular classroom
      (with appropriate support) when we believe that educational environment is most likely to serve their educational needs. But
      that educational environment should not be considered presumptively better than a more segregated educational environment
      where they can receive one-on-one behavioral therapy. The appropriate educational environment should be chosen on the basis
      of likely results supported by the empirical literature rather than presumptions. Similarly, students in higher education
      with learning disabilities should be provided testing practices that are most likely to demonstrate what they have learned
      in a course. Segregated or special testing practices should not be preferred to more integrated solutions when more integrated
      solutions are likely to improve testing practices for both students with disabilities and other students. In both contexts,
      the issue is which practices are likely to be effective, not which practices are integrated rather than segregated.
     

     I have been writing from an “anti-subordination” perspective since I authored an article in the New York University Law Review in 1986 entitled “Anti-Subordination Above All: Sex, Race, and Equal Protection.”2 Under this perspective, I argue that we should adopt social and legal policies that help groups, such as women, gay men,
      lesbians, and racial minorities, overcome a history of subordination. We should not concern ourselves with individual claims
      of different treatment by dominant groups such as white, heterosexual men because “difference” is not the same as “subordination.”
     

     An anti-subordination perspective differs from “formal equality” because it encompasses approval of race- or gender-specific policies that help achieve substantive equality. In the gender
      context, under this perspective, single-sex schools for women as well as leave policies for the benefit of pregnant women
      are appropriate, because they can help women overcome historical barriers in education or at the workplace. Formal equality
      theorists, by contrast, disapprove of gender-specific policies and argue that we should only offer assistance to all parents
      or people with medical needs rather than single out pregnant women for assistance.3 Similarly, formal equality theorists would oppose all state-supported single-sex education irrespective of whether the intended
      beneficiaries are men or women.4 In the race context, under an anti-subordination perspective, race-conscious affirmative action and Afrocentric schools can
      be important tools to help overcome a history of racial subordination in our society. Formal equality theorists would oppose
      both those remedies.5 An anti-subordination perspective does not accept the premise that “separate is inherently unequal” because it recognizes
      an important role for gender-specific and race-specific policies in our society as a means of helping create substantive equality.
     

     I began to think about how to apply an anti-subordination perspective to the field of disability discrimination in the late 1980s as I became immersed in litigation on behalf of individuals
      with disabilities who faced employment discrimination. My primary entry into the field of disability discrimination was the
      AIDS crisis as I witnessed society overreacting to the risk of HIV transmission by seeking to criminalize consensual sexual
      behavior and discharging individuals from employment who were perceived as being HIV-positive. I had the opportunity to work
      on both a legislative and a litigation level to try to protect individuals from discrimination. This work taught me about
      some of society’s deep-seated fears and hatred of some individuals with disabilities.
     

     In 1990, I read Martha Minow’s book Making All the Difference6 and began to think how my “anti-subordination” perspective on race and gender might also apply to disability discrimination.
      Professor Minow’s compelling rendition of the story of Amy Rowley and the Supreme Court’s failure to insist that she have
      a sign language interpreter in her grade school classroom helped me see how principles of formal equality would not be adequate to theorizing about this area of the law. Under the Court’s formal equality approach, Amy had little
      entitlement to extra resources to allow her to participate effectively in the classroom under principles of substantive equality.
     

     In the 1990s, my work in the field of disability discrimination moved beyond my initial work on behalf of individuals who
      were HIV-positive to include a broad spectrum of disability-related issues in the arenas of employment, housing, transportation,
      and accessibility. I began to ask: What would it mean to apply an anti-subordination perspective to disability equality theory? How does integration
      work as the preferred remedy in this area? In Chapter 2, I seek to define an anti-subordination perspective as applied to the disability context. Chapter 3 will seek to identify who are individuals with disabilities from an anti-subordination perspective. Chapter 4 will begin a discussion of remedies and the role of integration as a remedy in the educational context.
     

     It has been easy for me to conclude that an anti-subordination perspective makes sense in the disability context because of the history of subordination faced by individuals with disabilities
      in our society and the inability of a formal equality model to justify important principles such as “reasonable accommodation” that are essential to substantive equality for some
      individuals with disabilities. I will make that argument more fully in Chapter 2. The harder question has been the role of integration as a remedy in the disability context.
     

     My perspective on integration has been influenced by my personal experience in raising a child with a disability.7 As I became immersed in disability rights work, I gave birth to my second child, who was diagnosed as having significant
      impairments when he was about three years old. As do most parents, I want my child to succeed in the mainstream world and
      worry about whether he will ever be able to live independently and support himself financially. I hope that he will live as
      an adult under conditions of substantive equality, and I recognize that an integrated environment is likely to be an aspect
      of the equality that he seeks as an adult. Nonetheless, I do not assume that integration is always the correct tool for helping him attain substantive equality as a child or as an adult. Segregated, special education tools may be an important
      vehicle in an effort to provide him and other children with the skills and abilities to live independently as adults. Similarly,
      adults with mental illness or drug addictions who live on our city streets may experience an “integrated” existence, but it
      is not one of substantive equality. It is important not to confuse integration with equality. Integration is not a desirable end, in itself, absent substantive equality. Segregation may be an appropriate tool in the path toward substantive
      equality.
     

     I have brought my integration skepticism developed in the race and gender context to the table as I help make choices for
      my child’s development (and observe choices that he makes for himself). As a preschooler, for example, he was placed in a
      classroom for part of the day to receive early intervention services. He was already spending about five hours a day in a
      traditional preschool, child care classroom but was given the opportunity to spend about three hours per day in a special
      classroom (in the same building) for children who had been diagnosed as disabled. Most of the children who had disabilities
      had little or no language development and were very awkward both physically and socially. It was an absolutely wonderful room
      with as many as three teachers for eight students and my son flourished in that setting for several years before starting
      elementary school. But there were some odd elements to the class that, with hindsight, I suspect were created to be in compliance
      with federal law’s emphasis on integration. The teachers had to bring in “typical role models” for part of each class to comply
      with federal law, even though my son and many of the other students were spending the rest of their day in a regular preschool
      classroom with typically developing children. When I observed the classroom, I saw that the typical role models, with their
      much greater language development, dominated the class and made the teachers’ jobs more difficult. Later, I did empirical
      research that supported the conclusion that the integration model is not appropriate for all children in all settings. I discuss
      that literature in Chapter 3. As my son has grown older, I have also seen him sometimes seek more segregated settings as a way to avoid the noise and
      distraction of a regular classroom. Although he does not have the language to discuss segregation versus integration, he intuitively
      makes some decisions in favor of segregation to further his educational outcomes.
     

     Despite my observations and research, I am wary of criticizing the integration presumption that is so prevalent in disability
      theory. I understand that I might be criticized as an “outsider”8 who is reinforcing the negative elements of segregation as they have been forced upon individuals with disabilities. Moreover,
      I worry that my perspective would be viewed as too “paternalistic” since it does evolve, in part, from my experience as a
      parent. I also know that my critique of integration can easily be misunderstood as opposition to integration. In truth, I
      simply want to make sure that we keep our focus on substantive equality and do not allow unthinking adherence to integration
      as a strategy to prevent us from obtaining substantive equality for individuals with disabilities. I maintain my aspirations
      for my son that he will live an independent existence as an adult under conditions of substantive equality while I also skeptically
      observe whether integrated settings are the best way to help him achieve those goals.
     

     I also realize that a critique of integration should not be based on merely the example of K–12 public education. I have therefore
      sought to understand how that critique might be useful in other areas of the law. Chapter 6 extends that critique to the voting rights area, asking how we might better serve the interests of voters with disabilities
      if we do not single-mindedly seek integrated remedies. While recognizing that it is important to make public polling places
      as accessible as possible for those who desire to vote in integrated environments, I conclude that we need to do more to make
      it possible for people to vote from the privacy of their homes. While federal law has made enormous strides in making public
      voting more accessible, the integration focus has deterred us from thinking about those who do not desire to vote in public
      polling places.
     

     In this book, I only have space to consider a few examples in depth of the results that might be attained under an anti-subordination
      perspective that is agnostic about the remedy of integration. I invite the reader to consider how this perspective might be applied to other areas. For example, the federal courts have recently become
      involved in the legal issue of whether the United States Treasury is violating federal disability law by using a currency
      that is not readily distinguishable to individuals with visual impairments.9 This lawsuit was brought by the American Council of the Blind (ACB), which emphasizes the importance of this issue to the
      independent functioning of individuals with visual impairments in our society. The National Federation of the Blind (NFB), however, considers this lawsuit to be a waste of time, arguing that it distracts the public from the real issue, which
      is that “the blind need jobs and real opportunities to earn money, not feel-good gimmicks that misinform the public about
      our capabilities.”10 From an anti-subordination perspective, is it important to change the currency so that blind people can lead more independent
      lives, or is this problem really a nonissue, as claimed by NFB, because blind people learn gimmicks such as folding paper
      money to distinguish between denominations? What tools are most likely to improve the economic independence of individuals
      with visual impairments – a goal shared by both ACB and NFB? I do not know the answer to that question but suggest that it
      can best be answered from an anti-subordination perspective that is agnostic about integrated versus segregated remedies and
      seeks to make decisions based on sound empirical research.
     

     Chapter 7 concludes this book with reflections on racial integration. My investigation of disability equality from an anti-subordination
      perspective has heightened my thinking about some of the difficult issues facing society in the racial context, particularly
      K–12 education. In the final chapter, I closely examine the available empirical data on effective educational environments
      and argue that formal equality has impeded the courts from recognizing that we need more, not less, attention to race-conscious remedies in the public education context. Ironically, the law of race discrimination has made it virtually impossible for school districts to create the kind of race-conscious
      educational plans that are likely to be the most effective in attaining substantive equality.
     

     In sum, formal equality has outlived its usefulness. By focusing, instead, on how to achieve positive outcomes for all our citizens, we may be able
      to attain more substantive equality. An anti-subordination perspective needs to dictate our future in the race, sexual orientation, gender, and disability contexts with a close and
      balanced consideration of empirical data. The remedy of integration has a role in that process, but it should not be the only
      remedy we pursue in our search for substantive equality. Data rather than unsupported presumptions should guide our policies.
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  2  Anti-Subordination Above All: A Disability Perspective

   
    
     THE FIELD OF DISABILITY DISCRIMINATION IS undertheorized; it conflates “separate” and “unequal.” Theories of justice typically do not consider the example of disability
      or, if they do, proceed from a pure “integrationist” perspective. Although an integrationist perspective played an important
      historical and structural role in helping to close some horrendous disability-only institutions, it fails to recognize that
      the government may need to retain some disability-only services and institutions for those who need or want them while protecting
      others from coercively being required to accept such services or being placed in such institutions. An absolutist integrationist
      perspective disserves the disability community by supporting an inappropriately high threshold for the development and retention
      of disability-only services and institutions. An anti-subordination perspective should replace it.
     

     Well-known equality theorists have incompletely considered the example of disability discrimination. John Rawls’s theory of justice, for example, presumes that society consists of “free and equal persons … who can play the role of fully
      cooperating members.”1 Douglas Rae mentions individuals with disabilities in passing as part of his “need-based person-regarding” equality, but his discussion
      of disability is degrading with passages such as “Perhaps, no services could make a crippled child as happy as her healthy friends, but her special needs may nonetheless require special services
      equal to and different from those of her playmates.”2 Martha Nussbaum’s work is an important exception to this pattern,3 but her “capabilities approach” is flawed because her focus on ten functional abilities as a prerequisite to being truly
      human “excludes some individuals with intellectual disabilities, and only indirectly assists others.”4 Similarly, Martha Minow did some early and important work on difference that recognized the existence of disability,5 but her work was on such a general level that it failed to grapple with the special nuances presented by disability issues.
     

     There are undoubtedly many reasons for the exclusion of disability from theories of equality. The disability rights movement
      arguably developed later than the race or gender civil rights movements. Whereas Congress enacted major race-based and gender-based
      civil rights legislation in the 1960s, it did not begin to enact disability-based civil rights legislation until the 1970s.
      It was not until 1990 that legislation comparable to the 1964 Civil Rights Act was enacted in the disability context.
     

     Possibly, theorists avoided discussions of disability equality because the theoretical issues raised by this type of equality
      are different. One can argue that differences based on race or gender should not affect one’s position in society, but disability
      differences are arguably more relevant to one’s position in society. Disability equality poses the difficult task of talking
      about something akin to “reasonable accommodations.” Given the challenge posed by defending “affirmative action” in the race
      and gender contexts, one can imagine a desire to avoid this thorny aspect of equality theory. Nonetheless, I will try to extend an anti-subordination perspective to include consideration of disability equality issues.
     

     My use of the anti-subordination model is based on Catharine MacKinnon’s path-breaking work in feminist theory. MacKinnon
      argues that we should understand sex discrimination as a problem of dominance and submission rather than as a problem of different
      treatment.6 “In this approach, inequality is not a matter of sameness and difference, but of dominance and subordination. Inequality
      is about power, its definition, and its maldistribution. Inequality at root is grasped as a question of hierarchy, which –
      as power succeeds in constructing social perception and social reality – derivatively becomes categorical distinctions, differences.”7 Because disability discrimination is about society’s treatment of a certain kind of perceived difference, it fits well into
      this framework.
     

     Admittedly, the application of an anti-subordination perspective to disability theory is not met by widespread acceptance
      among disability theorists. Gareth Williams offers one of the most nuanced discussions of this approach.8 He agrees that “the oppressive quality of everyday life for many disabled people is indubitable, and the origins of much
      of this oppression lies in the hostile environments and disabling barriers that society (politicians, architects, social workers,
      doctors, and others) erects.”9 But he argues that this model does not work well for three reasons: (1) that most disabilities arise from chronic illness
      that emerges over time, (2) that nondisability is only a temporary category, and (3) that the body, not just society, plays
      a role in disability.10He then argues that it is “curiously solipsistic” to “say that disability is social oppression and that the body has nothing
      to do with it.”11 Despite these misgivings, he acknowledges that “the social model or minority group perspective is a powerful story, supporting
      a theoretical perspective that needs to be argued and justified.”12

     Unfortunately, Williams overlooks the fact that those who have chronic illnesses, such as HIV, have not been protected from society’s stereotypical
      and subordinating views about disability. And the fact that everyone will inevitably become disabled does not seem to have
      made much impact on our treatment of disability within society. Finally, the approach suggested in this book does not try
      to take “impairment” out of disability theorizing. The legal definitions of disability, which will be discussed extensively
      in this book, include an “impairment” requirement in defining who is disabled and deserving of legal protection. Hence, the
      anti-subordination model is a good fit in the disability context despite the differences between disability and other categories included in
      this model.
     

     One of the key advantages of an anti-subordination model is that it places the focus of the inequality paradigm on groups
      that have historically faced mistreatment. Hence, discrimination against African Americans is understood as being worse than
      discrimination against whites. Discrimination against women is considered worse than discrimination against men. And, for
      my purposes, discrimination against individuals with disabilities is considered worse than discrimination against those without
      disabilities.
     

     A lack of power rather than different treatment, in itself, is the root problem of inequality. I call this approach an “anti-subordination”
      approach to move it beyond the context of sexual dominance and submission which were the focus of MacKinnon’s work. Although MacKinnon did not discuss the concept of disability, her work on dominance theory provides a good model for theorizing about this concept.
     

     Other theorists have supported the concept of anti-subordination through different terminology. Kenneth Karst supports such a perspective through what he calls “equal citizenship.”13 Cass Sunstein builds on MacKinnon’s work in developing what he calls the “anticaste principle.”14 Samuel Bagenstos applies an anti-subordination perspective to disability and describes an anti-subordination perspective as recognizing that
      “socially salient groups (defined by race, sex, disability, or other characteristics) are systematically excluded from important
      opportunities in society.”15

     The anti-subordination approach16 has two key, interrelated advantages over the formal equality approach. First, it allows one to discuss inequality in a context like disability where a sameness/difference approach is
      not likely to yield satisfactory results. Because “dis”ability is, by definition, concerned with ways that people differ from
      each other, it does not make sense to limit the concept of inequality to situations in which similarly situated people are
      treated differently. Second, it allows one to talk about “different treatment” such as affirmative action or reasonable accommodations
      as a remedy to inequality without being accused of having created inappropriate discrimination through remedies. Under an
      anti-subordination perspective, different treatment is only problematic when grounded in a context of lack of power or subordination.
      Thus, the “reverse discrimination” problems that have pervaded current legal doctrine, which is grounded in formal equality theory, are largely absent from an anti-subordination approach.

     An examination of the development of equality theory within the legal system in Part I of this chapter can help demonstrate
      how the tension between formal equality and anti-subordination developed. Part II will then argue that disability equality theory must embrace an anti-subordination
      perspective in order to attain meaningful equality for individuals with disabilities. It will use examples from efforts to
      attain an adequate education for children with disabilities and the health care deinstitutionalization movement to make this
      argument.
     

    

    I.  FORMAL EQUALITY VERSUS ANTI-SUBORDINATION

    
     Both a formal equality and an anti-subordination perspective can be useful tools to understanding the problem of inequality.
      And, in many contexts, both perspectives yield the same result because subordinating practices also often violate principles
      of formal equality. An examination of some of the history of the development of equality doctrine can show where an anti-subordination
      perspective and a formal equality perspective yield the same results, and where they differ.
     

     Although one could start a discussion about legal equality at nearly any point in United States legal history, a good starting
      point is Plessy v. Ferguson.17 In that test case, Homer Plessy challenged the constitutionality of Louisiana’s classifying him on the basis of race and
      insisting that he sit in a “blacks only” railroad car. The Supreme Court upheld the state statute, finding that any “badge
      of inferiority” was one that private individuals chose to impose on the situation. The state was not considered responsible
      for the link between formal inequality and societal subordination. In his famous dissent, Justice Harlan disagreed, arguing that “our Constitution is color-blind, and neither knows nor tolerates classes among citizens.”18 Harlan’s dissent tied together the problems of formal inequality and subordination by recognizing that the Louisiana classification
      helped perpetuate class differences among citizens. Those class differences can be understood in terms of social hierarchy,
      thereby perpetuating subordination.
     

     By contrast, the majority decision in Plessy did not recognize the problems of formal inequality or subordination. The Court refused to hold the state responsible for the ways in which formal inequality created conditions
      of subordination in society. Beginning in the 1940s, the National Association for the Advancement of Colored People (NAACP)
      Legal Defense Fund (LDF), under the leadership of Thurgood Marshall, tried to educate the Court about the connection between formal inequality and subordination to overturn Plessy. LDF knew that it could not overturn the holding in Plessy in one stroke. So it used an incremental approach to draw to the Court’s attention how state-supported separate institutions
      contributed to the subordination of African Americans in society.
     

     In these early cases, LDF was not choosing a formal equality approach over an anti-subordination approach, or vice versa, because these cases challenged both formal inequality and subordination. They involved state policies that explicitly differentiated on the basis of race and subordinated blacks. Many of these cases involved public education. These cases did not raise any issues of affirmative action.
      They presented the simple question of whether states should be able to offer a segregated and inferior education to African
      Americans.
     

     One of the first cases to reach the Supreme Court was brought by Ada Lois Sipuel. She had applied to the University of Oklahoma Law School, the only law school in the state. She was rejected because Oklahoma
      law prohibited education of both races in the same facility.19 Oklahoma had established a program wherein it financed out-of-state legal education for blacks rather than desegregate the all-white law school. The Oklahoma Supreme Court held that it was not
      unconstitutional to defer the installation of a law school for blacks until the need for one was made clear.20 The United States Supreme Court handed down a unanimous, per curiam opinion obligating Oklahoma to provide the plaintiff
      with a legal education in conformity with the equal protection clause “as soon as it does for any other group.”21 The Oklahoma court then ordered the defendants to comply with the Supreme Court,22 and the Oklahoma Board of Regents created a separate law school for blacks. The plaintiff sought a writ of mandamus in the
      Supreme Court to challenge that remedy, but the Court denied the motion, making a narrow finding that, on remand, the state
      trial court had complied with the Court’s mandate by barring the state from raising as a defense the plaintiff’s failure to
      demand a separate but equal legal education.23 Hence, the Court allowed the state to resolve the problem of inequality by creating a separate law school for African Americans.
      This solution, however, created neither formal equality nor substantive equality.
     

     Other states responded to the Sipuel litigation by opening institutions of higher education for blacks to avoid desegregating white institutions. LDF challenged that response because of the message of inferiority it sent to society about blacks’ intellectual capabilities.
      It brought the case of Sweatt v. Painter24 to argue more strongly than it had in Sipuel that the Supreme Court should rule that state-mandated segregation has no place in education.
     

     The Court’s opinion in Sweatt acknowledged the link between separate education and subordination. For the first time, the Court recognized the subjective
      factors that caused the black institution to be inferior to the white institution and ordered that a black student be admitted to a school previously restricted to whites.25 However, the Court refrained from overruling Plessy v. Ferguson, leaving plaintiffs to argue in individual cases that particular schools for blacks were unequal to their corresponding white
      schools.
     

     Faced with the prospect of arguing cases one by one for the next half-century in an attempt to attain better education for
      African Americans, LDF pushed for a stronger statement from the Court about the harm to African Americans caused by segregation. In formal equality terms, it asked the Court to declare that race-specific policies had no place in public education. Finally, in 1954, the
      Supreme Court held in Brown v. Board of Education26 that racially separate education cannot be equal education.
     

     A superficial examination of Brown suggests that the Court emphasized formal equality over the principle of anti-subordination in its famous statement that “separate … [is] inherently unequal.”27 However, closer examination shows that the Court also adopted an anti-subordination analysis in condemning the education
      offered to African Americans. Under a pure formal equality model, race-segregated schools would have been equally detrimental
      to whites and blacks. Everyone would suffer from state-sanctioned segregation. The Court, however, considered the harm to
      be visited on what it called the “colored children” because it gave them a “sense of inferiority.”28 Thus, the decision embraced both anti-subordination and formal equality.
     

     The Court did not have to choose between a formal equality and an anti-subordination perspective until it was asked to consider
      the issue of whether whites could make a claim of race discrimination and whether men could make a claim of gender discrimination. In those cases, the dominant group in society was making a claim of discrimination based on formal equality, not anti-subordination principles. By allowing whites and men to bring equal protection
      cases, the Court began to elevate principles of formal equality over the principle of anti-subordination.29

     The affirmative action cases gave the Court its most difficult challenge in choosing between formal equality and anti-subordination theory. Under formal equality principles, one would argue that race-conscious standards are problematic even if their purpose
      is to help African Americans overcome a history of subordination. Under anti-subordination principles, however, such policies
      would be tolerated so long as they did not have an invidious purpose or effect on a racial minority.
     

     The first major affirmative action case heard by the Court was Regents of University of California v. Bakke,30 in which a white male applicant to the university’s medical school claimed that he was a victim of “race” discrimination
      through operation of the university’s race-conscious admissions plan. The university defended its program as a necessary step
      to promote diversity in the medical profession and argued that such a benign goal should not be judged by the Court’s “strict
      scrutiny” framework that normally applied to racial distinctions. Justice Powell wrote the opinion that served as the judgment of the Court and that is usually considered the pivotal decision in that splintered
      decision. He stated that “racial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting
      judicial examination.”31 Only five members of the Court reached the constitutional issue in that case; four members of the Court concluded that the
      university program was unlawful under Title VI of the Civil Rights Act of 1964. Recognizing the split on the Court between
      anti-subordination and formal equality, Justice Brennan authored an opinion that was joined by three other members of the Court, which argued that the Court should not “let color
      blindness become myopia which makes the reality that many ‘created equal’ have been treated within our lifetimes as inferior
      both by the law and by their fellow citizens.”32 Instead, the Brennan opinion concluded that race-conscious programs that seek to serve benign purposes should be upheld as
      constitutional so long as they do not “stigmatize any group or single out those least well represented in the political process
      to bear the brunt of a benign program.”33 The Brennan opinion therefore chose anti-subordination over formal equality.
     

     While the Brennan opinion clearly permitted race-conscious programs that were fashioned to overcome a history of subordination,
      the Powell opinion was less clear on that point. The state had made four arguments to defend its race-conscious admissions program:
      “(i) reducing the historic deficit of traditionally disfavored minorities in medical schools and in the medical profession
      … (ii) countering the effects of societal discrimination … (iii) increasing the number of physicians who will practice in
      communities currently underserved; and (iv) obtaining the educational benefits that flow from an ethnically diverse student
      body.”34 Powell rejected the first justification, accepted the second justification but only when there is concrete evidence of prior
      constitutional or statutory violations by the state, accepted the third justification but only where it is clear that the
      admissions program serves that goal, and accepted the fourth justification. Under Powell’s approach, a broad argument that
      a race-conscious admissions program sought to overcome societal discrimination would not suffice; the state would have to
      acknowledge its own prior discriminatory conduct in order to meet his standard. Nonetheless, Justice Powell, along with those who joined the Brennan opinion, concluded that the race-conscious affirmative action plan proposed by Harvard (which used race as a “plus” factor)
      did meet their various constitutional standards, leaving open the possibility that race-conscious plans were permissible and
      that the “color blind” model should not be read too strictly to preclude that possibility.
     

     Nearly thirty years later, the Court’s equal protection jurisprudence is still ambiguous as to whether it fully embraces the
      formal equality model or permits some recognition of anti-subordination principles to justify race-conscious policies. In its 2007 opinion in Parents Involved in Community Schools v. Seattle School District,35 the Supreme Court continued to straddle that line. The issue in that case was whether school districts in Seattle, Washington,
      and Louisville, Kentucky, could select students to various public schools, in part, on the basis of racial criteria to avoid
      racial isolation of African-American children in certain low-performing schools. Justice Kennedy’s vote was the necessary fifth vote for a majority determination that the school districts had violated the Equal Protection
      Clause. Nonetheless, as the Powell opinion in the Bakke decision does, his opinion makes it clear that “race may be one component” of an attempt to attain racial diversity and prevent
      racial isolation in the public schools. Justice Kennedy does not join Part IV of Chief Justice Roberts’s opinion in which the Chief Justice makes a bold formal equality statement with the proclamation “The way to stop discrimination
      on the basis of race is to stop discriminating on the basis of race.”36 As in 1978, the Court sends an ambiguous signal as to whether it is willing to adopt a pure formal equality approach that
      would preclude all uses of race-conscious measures by state actors.
     

     Justice Breyer’s dissent in Seattle School District, which was joined by three members of the Court, argues for an approach to equality that is more grounded in an anti-subordination approach. He reminds us that the segregation outlawed in Brown “perpetuated a caste system rooted in the institutions of slavery and 80 years of legalized subordination.” The use of race
      in the two cases before the Court in the Seattle litigation “does not approach, in degree or in kind, the terrible harms of slavery, the resulting caste system, and 80 years
      of legal racial segregation.” Not all race-based distinctions are the same. Some are vestiges of subordination while others
      reflect attempts to remedy societal subordination. Justice Stevens (who ironically had joined the opinion invalidating the
      university’s affirmative action program in Bakke) makes a similar point in his concurrence when he notes that only black schoolchildren at the time of the Brown decision were told where they could lawfully attend school: “Indeed, the history books do not tell stories of white children
      struggling to attend black schools.” An anti-subordination approach, unlike a formal equality approach, is grounded in a historical understanding of the meaning of race-specific policies.

     At the time Brown was decided, it was widely celebrated in the civil rights community as a landmark decision that would transform American
      education. Its formal equality language seemed to be the correct antidote to the history of subordination faced by African
      Americans. With the rise of the critical race movement and frustrations with implementation of integration, however, that
      enthusiasm waned within the civil rights community. Derrick Bell argued in 1976 that civil rights attorneys’ “single-minded commitment” to maximum integration led them to ignore parents’
      interests in quality education.37 Charles Ogletree even insists that many African Americans viewed integration with suspicion at the time of the Brown decision and “would have welcomed something less than the full integration demanded by the civil rights lawyers.”38 In retrospect, many African Americans have argued that integration has failed to achieve the ideals envisioned by Brown as the gap between black and white educational achievement has not narrowed in recent years.39

     Thus, the formal equality model has suffered from two problems that have impeded its effectiveness in helping to remedy a
      history of race-based subordination in our society. First, its formalistic definition of equality makes it difficult to distinguish
      between the use of race for positive purposes versus its use for detrimental purposes. Second, it makes integration an end
      in itself without respect to whether such integration attains higher-quality education for African Americans. I will return
      to the Seattle decision in Chapter 7; for now, however, we can see that the conflict between formal equality and anti-subordination has plagued the Court for
      more than thirty years in the race context. I argue that the Court should embrace an anti-subordination approach in the disability
      context because of the problematic nature of defending “special treatment” under a formal equality model.

    

    II.  DISABILITY EQUALITY THEORY

    
     As the previous section has argued, the Supreme Court has struggled with how to justify race-conscious practices under a formal
      equality model. Disability rights advocates should learn from this history and not embrace a pure formal equality model in
      the disability context because of the importance of principles like “reasonable accommodation” in that context. Further, disability
      rights advocates should even be cautious in embracing the integration-style remedies that have become commonplace in the racial
      context because those remedies do not always help achieve substantive equality. An examination of disability equality theory can show how there has been insufficient skepticism of integration as disability equality theory
      has developed.
     

     An important figure in raising awareness of the subordination of individuals with disabilities and the need for effective
      remedies was Jacobus tenBroek, who in a 1966 article calling for tort reform argued for individuals with disabilities to have “the right to live in the
      world.”40 He argued for “integrationism,” which he described as “a policy entitling the disabled to full participation in the life of the community and encouraging
      and enabling them to do so,” which should guide the decisions of legislatures and courts.41

     TenBroek’s plea for integrationism made sense at a time when individuals with disabilities were excluded from juries, had
      few educational opportunities, were disenfranchised, were often housed in inhumane warehouses, and had no “right to live in
      the world.” As in the days before the Court decided Brown, separation was synonymous with inequality. Formal equality was an appealing doctrine during such days of absolute exclusion.
     

     Similarly, Stanley Herr, who was the lawyer who argued many of the early cases that sought to secure access to the public school system for children
      with disabilities, adopted a formal equality, integrationist approach. He insisted that children with intellectual impairments be educated in the regular classroom.42 Separation was considered inherently unequal. His work is often credited as being a precursor to the standards found in the
      landmark Education for All Handicapped Children Act of 1975, which required that children with disabilities be taught in the
      regular classroom wherever possible.
     

     Since 1966, at the urging of disability advocates, the law of disability discrimination has developed under the formal equality,
      integrationist rubric. Mark Weber has praised Congress’s most recent anti-discrimination measure as “a classic integrationist measure.”43 Hence, special education is considered intrinsically degrading and is disfavored as the mechanism for delivering educational
      services to children with disabilities. Disability-based institutionalization is considered an inhumane way to deliver health
      care services. Segregated voting practices for individuals with disabilities are considered to be a denial of basic citizenship
      rights.
     

     Integration is overwhelmingly the preferred remedy in the disability area. Samuel Bagenstos, for example, uses an anti-subordination perspective in theorizing about disability discrimination but also adopts integration as the preferred remedy. He says that
      “antidiscrimination law responds to these harms of social inequality by promoting the integration of workplaces and other
      important areas of civil life. Such integration helps to remove the stigmatic injury that results from exclusion.”44 Bagenstos is correct that integration can help remove the stigmatic injury that results from exclusion, but the connection between equality and integration is more
      complicated than he acknowledges.
     

     While integration is frequently the appropriate mechanism to overcome a history of discrimination and subordination against
      individuals with disabilities, this single-minded focus on integration has ignored or even silenced those who might want to
      argue for other options. In particular, it has stifled an empirical approach to determining what kind of remedies might be
      most appropriate. For example, in 1985, when the Office of Special Education Programs at the Department of Education sought
      to fund studies of the effectiveness of full inclusion for children with disabilities, proponents of full inclusion objected
      to the funding of the research itself.45 They argued that integration, in the disability context as in the race context, is a moral imperative and does not need to be justified by empirical research.
     

     Although disability advocates drew their argument from the racial civil rights experience, many critical race theorists were
      finding it appropriate to criticize the integration mandate because they were unsatisfied with the quality of education attained
      by African Americans in integrated schools. One of the leading proponents of criticizing the pure integration approach was
      Derrick Bell, who employed a fictional dialogue in 1987 in which the characters “speculate about policies that might have more effectively
      improved the quality of education provided for black children, but were rarely attempted because of the civil rights community’s
      commitment to achieving school desegregation through racial balance.”46 The racial civil rights community has engaged in a vigorous exploration of remedies other than racial balance to improve
      the quality of education for African-American children while the disability community has uniformly supported integration.
     

     An anti-subordination approach can offer a more nuanced discussion of the appropriate remedies in the disability context to redress a history of
      profoundly unequal treatment in our society of individuals with disabilities. This approach does not ignore the benefits that
      can be attained through integration. It simply suggests that we have a more open-minded approach that does not reflexively
      choose integration when other approaches might be better. We can make decisions based on empirical data rather than unfounded
      presumptions. A brief example from the topic of public education, which will be discussed more extensively in later chapters,
      should help the reader see the advantages of an anti-subordination approach. This topic is a good place to start because the
      disability integration perspective was borrowed from Brown, which, itself, was a case about public education.
     

     The history of our treatment of children with disabilities within the public education system is horrific. Until the nineteenth
      century, most individuals with disabilities received no education whatsoever, because they were feared and shunned by society.47 In response to this exclusion, Thomas Hopkins Gallaudet and Samuel Gridley Howe proposed residential facilities for “deaf and dumb persons,” for “the blind,” and for “the idiotic and feeble-minded.”48 These schools were residential facilities that did not seek to educate children who used wheelchairs, who were not toilet-trained,
      or who were considered uneducable. Thus, they served a small subsection of the disability community although they were created
      out of humanitarian impulses.
     

     Meanwhile, the compulsory education movement resulted in increased class size in regular public school classrooms. Teachers
      resented the “undesirables,” who included both students with disabilities and immigrants, and insisted that these students
      be dumped into separate classrooms. Intelligence testing began to develop, and some of these children were classified as “morons.”
      Educational segregation was a mechanism to remove undesirables from the regular classroom rather than offer them high-quality
      education.
     

     For example, Merritt Beattie, who was paralyzed at birth, was educated in the public schools until the fifth grade. He was “normal mentally” and “kept
      pace with the other pupils.” Nonetheless, after a visit to the school by a representative of the state department of public
      instruction, he was excluded from the regular public schools because “his physical condition and ailment produces a depressing
      and nauseating effect upon the teachers and school children; that by reason of his physical condition he takes up an undue
      portion of the teacher’s time and attention, distracts the attention of other pupils, and interferes generally with the discipline
      and progress of the school.”49 Educational segregation was therefore justified as a means to benefit “normal” students by removing disruptive elements.
     

     Disability segregation began to decline in the 1930s and 1940s but not for humanitarian reasons. The impulse was financial
      pressure. Because little learning took place when children with cognitive disabilities were returned to the regular classroom,
      parents pushed for the resurrection of special classes after World War II and were often pleased with the return to that educational
      alternative. In addition to separate schooling for children with disabilities, more residential institutions began to emerge
      during the 1950s. In fact, 75 percent of the residential institutions that served individuals with disabilities that existed
      in 1970 had been built since 1950. Despite the construction boom, these residential facilities suffered from severe overcrowding,
      and their educational functions “became clouded by the institutions’ multiple roles as school, hospital, penal institution,
      and warehouse.”50 Investigations during the 1960s revealed that many of these institutions were deplorable and offered little or no education
      to children.

     A debate about the benefits of integration versus segregation began to emerge within the disability community in the 1940s
      and 1950s. In 1945, the International Council for Exceptional Children held a panel entitled “Segregation versus Non-Segregation of Exceptional Children.”51 Although many people began to support integration as a superior educational option, Arthur S. Hill, education director of United Cerebral Palsy and an associate editor of the journal Exceptional Children, criticized the pursuit of integration as the “pursuit of a ‘cliché’ for its own sake.”52 In the 1970s, the prevailing view, even among those who ardently argued for integration of children with mild mental retardation,
      was that children with severe disabilities should be educated in nonresidential special education programs.53 The National Association for Retarded Citizens supported a continuum approach under which nonresidential separate education would play an important role along with integration.
     

     Despite this debate within the disability community, the integration approach soon became predominant under federal law. Several
      forces converged to achieve this result. First, advocates for full integration overstated the conclusions drawn in an important
      article by Lloyd Dunn.54 Dunn explored what educational options work best for children with mild mental retardation. He concluded that mainstreaming
      was the best option for these children although he supported special education for children with more severe disabilities.
     

     Dunn’s conclusions about integration were drawn, in part, out of concern that poor and minority children were misclassified
      as mentally retarded in order to remove them from the regular classroom. He said: “We are not arguing that we do away with
      our special education programs for the moderately and severely retarded, for other types of more handicapped children, or
      for the multiply handicapped. The emphasis is on doing something better for slow learning children who live in slum conditions,
      although much of what is said should also have relevance for those children who are labeling [sic] emotionally disturbed, perceptually impaired, brain injured, and learning disordered.” Furthermore, the emphasis of the
      article is on children, in that no attempt is made to suggest an adequate high school environment for adolescents still functioning
      as slow learners.55 Nonetheless, Dunn’s work was soon cited as evidence that children with severe impairments be educated in a fully integrated
      environment.56

     Second, the race civil rights movement provided the basis for supporting a strong integration paradigm. A report by the United
      States Department of Health, Education and Welfare identified the Brown decision as serving as a model for federal disability policy.57

     Finally, some people jumped on the integration bandwagon for financial reasons. “The total per capita annual expenditure is
      considerably less for a nonclassified student, and in this sense, mainstreaming saves money. So in this political era of fiscal
      austerity, the concept of mainstreaming is welcomed by many.”58 This fact caused one commentator to note: “It is indeed paradoxical that mentally handicapped children having teachers especially
      trained, having more money (per capita) spent on their education, and being enrolled in classes with fewer children and a
      program designed to provide for their unique needs, should be accomplishing the objectives of their education at the same
      or at a lower level than similar mentally handicapped children who have not had these advantages and have been forced to remain
      in the regular grades.”59 Of course, the regular classroom could be the best site for their education, but it is important to recognize that fiscal
      concerns could also cloud that judgment.
     

     When the integration approach first appeared in a federal judicial decision, it supported the argument that children with
      mental retardation should not be excluded entirely from the public schools.60 The opinion, however, never made findings in support of an integrationist approach. Oddly, the court itself seemed unaware
      of the scope of its decision when it approved the consent decree. A class action was brought against the Commonwealth of Pennsylvania, arguing that its system of denying a public education to children with mental
      retardation violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment.61 In entering a consent decree on behalf of the plaintiffs, the court noted:
      
       
        Plaintiffs do not challenge the separation of special classes for retarded children from regular classes or the proper assignment
         of retarded children to special classes. Rather plaintiffs question whether the state, having undertaken to provide public
         education to some children (perhaps all children), may deny it to plaintiffs entirely. We are satisfied that the evidence
         raises serious doubts (and hence a colorable claim) as to the existence of a rational basis for such exclusions.62

       

      

     

     Despite this statement from the court, the language of the consent decree did challenge the appropriateness of a placement
      in a special class or special school. The consent decree, entered by the court, stated:
      
       
        It is the Commonwealth’s obligation to place each mentally retarded child in a free, public program of education and training
         appropriate to the child’s capacity, within the context of the general educational policy that, among the alternative programs
         of education and training required by statute to be available, placement in a regular public school class is preferable to
         placement in a special public school class and placement in a special public school class is preferable to placement in any
         other type of program of education and training.63

       

      

     

     Although this litigation was limited to the issue of the education of children with mental retardation, federal statutes soon
      went even further in favoring mainstreaming for all children with disabilities, not simply those with mental retardation. Citing the Pennsylvania litigation in its reports, Congress enacted the Education for
      All Handicapped Children Act of 1975 (EHCA), in which it required that children with disabilities be educated with children who are not disabled to the
      maximal extent possible.64

     The progression from Dunn’s work on children with mild mental retardation to the broad consent decree from the Pennsylvania Association for Retarded
      Children (PARC) litigation to the EHCA is fascinating. An integration remedy was chosen not on the basis of empirical research
      about the educational needs of children with disabilities but on the basis of a perceived moral imperative borrowed from the
      racial civil rights community. In fact, as Chapter 4 will indicate, the empirical literature on the education of children with disabilities is quite complex and better supports
      the continuum approach reflected in Dunn’s scholarship, in which a range of options would be tailored to the specific educational
      needs of individual children. While the work of Dunn and others should certainly be used to argue for the mainstreaming of
      children with mild mental retardation, it does not support an integration approach for all children with disabilities.
     

     To be clear, I am not suggesting that integration is never appropriate. In fact, integration is often appropriate because it is likely to result in a qualitative improvement in the lives of individuals with disabilities
      and is also likely to yield better results than more segregated options. Our nation has a sordid history, which will be discussed
      in subsequent chapters, of segregating individuals with disabilities and providing them with inferior and degrading treatment.
      Unfortunately, however, many of our integrated options have also been inferior and degrading. The question should be how to
      improve the quality of life for individuals with disabilities, and remedies should be chosen that are likely to achieve that
      end. By presumptively insisting that those remedies are integrated remedies, we may be disserving some individuals with disabilities.
     

     I will discuss the educational context in greater detail in Chapter 4 and show how certain categories of children, such as children with autism or learning disabilities, are likely to attain
      better educational results in less integrated environments and that the law of special education, with its integration presumption,
      has often impeded their parents’ efforts to attain a good education for them. Nonetheless, I am not suggesting we abandon
      integration remedies for those for whom those remedies make sense. I am simply suggesting that an anti-subordination perspective might open our eyes to other remedies as well. In the next section, I will briefly discuss the deinstitutionalization movement to show how a more nuanced perspective on integration might help attain better policy outcomes there as well.
     

    

    III.  THE DEINSTITUTIONALIZATION MOVEMENT

    
     The deinstitutionalization movement has arguably been one of the most important civil rights campaigns for individuals with
      disabilities. This movement reflects recognition of the connection between segregation and subordination. While the creation
      of institutions for individuals who are mentally ill may have had some benign roots, those roots were quickly transformed
      into horrific practices. Nonetheless, as this section will argue, one needs to be cautious in structuring desegregation programs.
      Desegregation does not magically solve a historical problem of subordination. The advantage of an anti-subordination approach
      over a formal equality approach is that it keeps the appropriate focus on ending subordination rather than naively confusing integration with substantive
      equality.
     

     In the late nineteenth century, some disability rights advocates succeeded in persuading states to allocate funds for the
      construction of public psychiatric hospitals for individuals with mental illness; that option was considered better than the streets, almshouses, or jails.65 Although the impulse behind these institutions may have been benign, the institutions soon better represented incarceration
      than treatment. “By the late nineteenth century, the educational optimism of the founding era succumbed to racial and ethnic
      mythology, spearheaded by a nativistic fear of the ‘menace of the feebleminded’ and a professional turn to eugenic control.”66 Segregation constituted subordination.
     

     When some of these institutions were subject to legal attack in the 1970s, they seemingly shocked the judges who heard these
      cases. For example, in Wyatt v. Stickney,67 the district court describes the inhumane conditions in an Alabama state mental institution six months after defendants were
      required to institute improvements. The plaintiffs were housed in unsanitary, dangerous living conditions where fifty cents
      per day was spent on their food, and virtually no medical treatment was offered to the patients.68 On appeal, Judge Wisdom recounted the conditions in graphic terms. “The patients suffered brutality, both at the hands of
      the aides and at the hands of their fellow patients; testimony established that four Partlow residents died due to understaffing,
      lack of supervision, and brutality.”69 “One of the four died after a garden hose had been inserted in his rectum for five minutes by a working patient who was cleaning
      him; one died when a fellow patient hosed him with scalding water; another died when soapy water was forced into his mouth;
      and a fourth died from a self-administered overdose of drugs which had been inadequately secured.”70

     In addition to the conditions of confinement being horrific, many people were institutionalized who did not even arguably
      suffer from mental illness. For example, an Illinois statute “allowed married women and infants to be committed on the request
      of a husband or guardian.”71 As a result of these loose commitment standards, 679,000 persons were confined in mental institutions in 1963 and 250,000
      persons were involuntarily incarcerated.72

     Conscientious objectors who had been assigned to work in public hospitals in the 1940s called the deplorable conditions of
      these institutions to the public’s attention.73 A grand jury was convened in Cleveland in 1944 to investigate the conditions at Cleveland State Hospital and reported that
      it was “shocked beyond words that a so-called civilized society would allow fellow human beings to be mistreated as they are
      at the Cleveland State Hospital.”74 This kind of evidence started the deinstitutionalization movement. Consequently, the number of patients at Cleveland State
      Hospital declined from 2,200 in 1944 to 140 in 1994.75 The deinstitutionalization movement benefited many individuals who had been living in state mental institutions. A study
      of individuals discharged from a Rhode Island state hospital into well-structured community settings found that “94 percent
      expressed a preference for life in the community” even though 55 percent of people in the study required rehospitalization
      at least once.76 Hence, the favored solution to the problem of institutionalization was to seek to return people to integrated, community settings.
     

     Deinstitutionalization, however, occurs against a backdrop in which society is not always willing to devote enough resources
      to make such efforts successful. A 1994 report by a Cleveland newspaper found that many mentally ill people were living within
      the prison system rather than in state mental hospitals – there had been an “explosion in the number of mentally ill inmates”
      because of “repetitive incarceration of nonviolent offenders on scant mental health services in the home counties.”77 Rather than ending institutionalization, the deinstitutionalization movement caused many people to be housed in jails rather
      than state mental institutions. As E. Fuller Torrey has argued, “Deinstitutionalization has been a psychiatric Titanic” for a “substantial minority.” “The ‘least restrictive setting’ frequently turns out to be a cardboard box, a jail cell,
      or a terror-filled existence plagued by both real and imaginary enemies.”78 Torrey argues that there were 2.2 million Americans with untreated severe mental illnesses in 1995, 150,000 of them “homeless,
      living on the streets or in public shelters” and 159,000 incarcerated for crimes committed because of their mental illness.
      Similarly, Steven Raphael concludes that deinstitutionalization of state and county mental hospitals resulted in an increase
      of 48,000 to 148,000 of inmates in state prisons in 1996.79

     While the history of institutionalization is horrific, the solution of deinstitutionalization has often created its own set
      of problems. A Delaware study that followed the results of individuals moved from an institution for the developmentally disabled
      into the community noted that the movement of people with developmental disabilities from institution to community has been
      generally more successful than the movement from institution to community for people with mental illness.80 The challenge, as described in a 1989 report by the National Institute of Mental Health, is to find the “appropriate balance
      between liberty and paternalism that will maximize individual and societal rights to physical safety and well-being.”81

     One deinstitutionalization complication is that the population that was released from state institutions after living there
      for a long period is not the same as the population that has never lived in an institutional setting. Richard Lamb notes that “persons who have been hospitalized for long periods have been institutionalized to passivity.” When they are
      placed in community settings they “tend to stay where they are placed and to accept treatment.” But what he calls the “new
      generation of severely mentally ill persons” do not have this culture of passivity and find it difficult to fare well in community
      settings.82 Lamb does not argue for returning the mentally ill to “the back wards of state hospitals,” but he also argues that we need
      to be realistic, in some cases, and promote a “restricted lifestyle” for some people who are severely mentally ill that will
      help them enjoy the liberty of staying in the community.83 He also supports the relaxation of involuntary commitment laws so that states can order outpatient civil commitment rather
      than commitment to a state mental hospital.84 Finally, he supports the appointment of a conservator for individuals who cannot care for themselves without supervision.
      The conservator “has the authority to place the conservatee in any setting … and to require that he or she participate in
      psychiatric treatment and take medications in order to remedy or prevent the recurrence of severe disability. ”85

     This book cannot resolve the issue of how states should proceed in seeking to deinstitutionalize as many individuals with
      disabilities as possible; that issue raises complicated resource and other questions that are beyond its scope. This book
      simply seeks to suggest that formal equality mantras like “The Constitution is color blind” or “Separate is inherently unequal” are too simplistic to serve as the foundation
      for effective social policy. Institutionalization was evil as practiced in the nineteenth and twentieth centuries, and those
      practices unquestionably need to be abandoned. But if we focus on the vision of substantive equality, we will also be aware
      that integrated solutions are likely to have their own set of problems if not accompanied by a commitment to attain substantive
      equality. This book suggests that anti-subordination rather than integration should be the measure of equality. Properly constructed integration can be an invaluable tool to the attainment of equality. But, in some instances, more segregated options can also be a tool to
      the attainment of equality. This book will proceed from an agnostic perspective in considering the tool of integration rather
      than presume that integration is always the most appropriate remedy. Anti-subordination rather than formal equality should
      be the measure of equality. And empirical data, whenever possible, should guide those measurements, rather than unfounded
      presumptions.
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